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ATTORNEY GENERAL'S REPORT 

To His E!I;cellency, 

FRANK R. GOODING, Governor. 

As required by law, I have the honor to submit my 
official report, touching matters of public interest con
nected with the Attorney General 's Department, and giv
ing a brief synopsis of a portion of the work of the office 
from January 1, 1905, during the two years- ending 
December 1, 1906. 

The work of this office is so varied and of such a 
character, that it is hard to describe, and the time that is 
occupied in the examination of statutes and decisions in 
order to advise upon the multitude of matters that are 
submitted to this office cannot be made a matter of rec
ord, so that the greatest part of the actual worlc of the 
department is not apparent. While, personally, I desire 
to make my remarks upon this phase of my report very 
brief, yet the importance of this  department and the re
sponsibilityplaced upon it with reference to so much of 
the State's business is so great and so little understood 
that I deem it imperative to make a few general state
ments. 

A portion of the work of this department is the ren
dering of opinions to the various officers, boards, bureaus 

· and institutions of the State. The time occupi ed in this 
manner is slight, however, compared with that devoted 
to informal discussions with the various State officers and 
heads of departments upon the construction of statutes 
and questions of law and procedure relative to their 
duties. The phenomenal growth of the Rtlate and gen
eral activity in all of the  different Atate Departments is 
the greatest factor as the cause of the continual and urg-
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ent demands made upon this depart�ent; and it seems 
impossible for this office to confine its business and ser
vices to instances occurring within the legitimate soope 
of the authority of the office. The Attorney General is 
only authorized and empowered to give opinions to the 
Legislature, State officers, and heads of State depart
ments when requested to do so in  writing and then only 
in matters relating to their duties or matters in which 
the State i s  a party or is directly interested. I have, 
however, in a great many instances, given opinions and 
advice to numerous county and school district officers and 
private individuals upon many subjects, but have done 
it as a matter of courtesy and have generally called at
tention to the fact that such opinions and advice were 
unofficial . The custom seems to prevail (based upon a 
mi sunderstanding of the duties of the Attorney General, 
I presume) whereby hundreds of county and school dis
trict officers and private citizens write for opinions upon 
nearly every conceivable subject. Private citizens send 
in mortgages, notes, contracts and insurance policies, and 
the like, for us to advise them upon, all of such matter 
being of a personal and private nature. These commu
nications must be answered in some way, and greatly 
adds to the work of the office. My predecessors, in their 
.official reports, have heretofore ealled attention to the 
:>ame state of affairs. 

Vie have a large correspondence from all parts of 
the United States, from persons requesting information 
as to our laws, and much correspondence of that nature, 
directed to other State official s, is referred to us; all of 
which means extra work not within· any dut�es imposed 
upon us by law and not provided for by the legislature in 
providing assistance for _the office. Individuals, in writ
ing a public officer for information, whether it is his quty 
to attend to it or not, expect a reply, and it i 's necessary 
to reply in the sense that much dissatisfaction results, 
particularly among residents and citizens of the State if 
eommunications are ignored. To undertake, however, to 
answer by opinions and advice all such communications 
would require twice the assistance, as many of the re
quests for opinions and advice would require several 
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days each and if these were attended to as requested, but 
very little public business could be transacted. All com
munications from officers of otJher states, or of the United 
States, we have tried to answer in detail, regardless of 
our insufficient force, but in some private inquiries we 
could not grant the information for want of time. 

My· whole time has been devoted to the duties of the 
position but the demands upon the office have been so 
very heavy that it was impossible to perform the work 
within the usual office hours and myself and assistant 
have been compelled to work extra at least one-half of 
the Sundays and evenings of the past two years in or<ler 
to obtain reasonably satisfactory results. 

The criminal business before the Supreme Court has 
been quite heavy. In these criminal cases, as in all oth
ers, we 'have been painstaking in preparing briefs and 
prosecuting such cases, with a view to having the judg- · 
ments affirmed ; and the results of our efforts are very 
gratifying in that few cases have been reversed, and none 
in which this department could in any manner be held re
sponsible. The causes of such reversals have been enu
merated in the statement of eases in another part of this 
report. As the reversal of a case means a new trial, .with 
heavy expense, the importance of having judgments af
firmed is apparent. In this connection, I desire to say 
that I have endeavored to keep in close communication 
with the various county attorneys with reference to the 
State business, and I have supplied each county attorney 
and the district judges with copies . of all briefs prepared 
in this office, in cases before the Supreme Court, in order 
that they may have the advantage, in trying their cases 
in the District Court, of our research upon the many 
points of criminal law discussed in such briefs. I hav:e 
received many acknowledgments that this has been of 
great assistance to them. While the compensation of the 
county attorneys is totally inadequate to the services re
quired of them, I find them always willing t.o do their best 
as public· officials and energetic in the performance of 
their duties. I have endeavored to secure an early hear
ing upon all criminal cases appealed from the District 
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Courts, and no cases have gone beyond the first term of 
the Supreme Court after such appeal has been perfected. 

In the preparing of briefs upon the many questions 
raised in criminal cases prosecuted in the Supreme Court, 
the searching for the decisions of our own Supreme Court 
was a laborious task, as they were scattered through 
mauy volumes of the Pacific Reporter and with no proper 
index as a guide. Numbers of cases have suffered re
,·�rsal by reason of mistakes or rulings upon questions 
upon which our Supreme Court had passed. During the 
term of our office we have compiled, indexed and sub
headed and had. printed a Digest of the Decisions of the 
Idaho Supreme Court upon all criminal cases decided by 
that court up to January, 190(), and have placed a copy 
with each District Judge and each county attorney, the 
same being marked State property and to be turned over 
to their successor in office. Such a digest has proven in
valuable to the various county attorneys as well as to this 
office. The preparation of this Digest was accomplished 
through the special efforts of Mr. Edwin Snow, my as
sistant. 

I have given two hundred written opinions and· not 
les8 than three hundred oral opinions. A number of 
these were vexed constitutional questions and were upon 
important matters that affected the policy to be pursued 
by the State government for the present as well as the 
future and necessitated careful and thorough investiga
tion. The conclusion of this office upon a number of im
portant matters resulted in  litigation, in all of which 
the State contention was uphold by a unanimous decision 
of our Supreme Court. When the deplorable condition 
of our statutes is taken into consideration, the labor re
quired in formulating so many opinions can only be ap
preciated by those who are required to attend to it. 

It has been the duty and custom of the Attorneys 
General of the various states of the Union to print in 
their report such decisions as they deemed of general in
terest. Idaho is the only state that has not done so; and 
each of my predecessors have recognized the necessity 
and advised an appropriation for that purpose. As new 



ATTORNE'Y GENERAL 's REPORT. 9 

officers are elected in the counties and state each two 
years, they are asking the Attorney General for opinions 
upon statutes that have probably been passed upon by 
every preceding Attorney General; but there is no rec
ord in this office to refer to. l have incorporated in this 
report a small number of the official and unofficial opin
ions of this office. 

It has also been a part of the work of this office to 
assist in making, and also to examine and pass upon, 
many contracts of various kinds, also to examine the 

- bonds given for the faithful performance of such con
tracts, also to examine many bonds given by officials and 
examine all bonds given by the different banks of the 
State who have applied to borrow state monies. This 
office has passed upon many applications made by the 
various counties upon the Governor for extradition pa
pers and has also ·examined many applications and re
quests to the Governor of this State from sister states 
for warrants of arrest for fugitives from justice. 

The duties of the Attorney General, when the office 
was first created, were primarily to attend to the legal 
business of the St.ate. Certain special qualifications are 
necessary in order to be eligible to the office. Subsequent 
legislation and constitutional provisions have added to 
these duties matters which require the personal action 
of the Attorney General to the extent that the original 
objects and duties prescribed for the office are almost lost 
sight of. Since the passage of the Revised Statutes in 
1887, and which contained the entire ·schedule of the 
duties of the Attorney General, which were practically 
all of a legal nature, more than a dozen acts have been 
passed adding to those duties ; man�· new departments 
have been created,. such as the State Board of Pharmacy, 
State Dental Board, State Medical Board, State Insur
ance Commissioner, State Bank Examiner, State Live
stock Sanitary Board, State Horticultpral and Pure Food 
Board, State Immigration Commissioner, State Mine 
Inspector, State Game Warden, St.ate Engineer, State 
Wagon Road Commission, Militia Department, etc., etc., 
all of which provide work for this office. In addition, also, 
the Attorney General is a member of the following State 
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Boards: Stat.e Land Board, Board of Trustees of Sol
diers' Home, State Board of Education, State Board of 
Prison Commissioners, State Board of Pardons, Staoo 
Board of Canvassers, State Board of Examiners, 
and State Board of Equalization. Several of these 
boards have a great deal of business to attend to 
at all times, and much of it is detail matter and 
entirely out of the line of work for which this office was 
creat.ed and seriously interferes with the more important 
work of this office. Much of the matters before these 
Boards are referred to this office for investigation and 

• 

report. The business transacted by this office in connec
tion with the State Land Department has been enormous. 

It is the duty of the Attorney General to represent 
the State in all actions in United States Courts, in and 
out of the State, and to represent the State in all 
actions in the various land offices throughout the 
State and before the Commissioner of the Gen
eral Land office and the Secretary of the Interior at 
Washington. vVe have had over 225 land cases alone, in
volving property worth nearly a million dollars, which 
I have included in another part of this report with a 
statement concerning the same. (See Schedule of Cases, 
'' C ''). There are seven Carey Act projects in the Stat.e 
and. the appropriation of one million acres, as provided 
by the United Stat.es Laws is practically exhausted. 
Four of these projects are now in active operation and 
have added largely to the work of this office and 
this class of work is constantly increasing. Four 
of these projects have mortgaged their interests and in 
all these cases this office was compelled to make close 
investigations in order to approve the same. 

l\Iany questions of a difficult nature are constantly 
arising with reference to these projects and as all of 
these Carey Act projects are in the experimental stage, 
we have no precedent to go by. Idaho is in the lead of 
all states in which the Carey Act is being applied. 

Under the present circumstances, the head of this 
department should not be a member of the State Boards 
that take up the major portion of his time in the details 
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of matters, many of them unimportant and entire
ly foreign to the duties for which the office was 
essentially creatied. I am calling attenti on to thi s 
phase of the matter now, but I desi re to go more 
into detail with reference to 1Jhe State Land Board in my 
recommendations in this report. No amount of labor earl 
remedy a system so faulty as the present method o.f ad
ministering the affairs of some of the departments of the 
State government, and while the rapid growth of the 
State is responsible for some of the troubles, yet the whole 
system is enJtJirely wrong when applied to the present 
conditions existing in the State, and particul arly with 
reference to the constitutional provisions .which govern 
tllA land office and this office. 

One of the most important tasks at tihe beginning of 
my administration of the office, was the attempt to secure 
the relinquishment from the United States of 45,000 
acres of worthless lands that had previously been selected 
by the state's agents in Idaho county, and which the Com
missioner of the General Land Office at vVashington had 
theretofore ruled the state could not relinqui sh. This 
proved an exceptionally difficult task in mauy ways. The 
legislature was in session and thi s office was practically 
wi.thout assistance, and there was no record in thi s offiee 
or anywhere. else that would aid us in making a start in 
the matter, and .we were forced to grope in the 
dark for months in order to secure evidence on 
which to support an appeal from the rulings of 
the Commissioner. An appeal was taken in five cases, 
which are among the tables submitted, and a large amount 
of evidence in the nature of affidavits submitted, and the 
Commissioner was finally induced to reconsider his for
mer deci sion and allow the state tio rel inqui sh sueh lands. 
The condition these matters were in was Yery bad and i t  
required extraordinary work by th i s  department to  ob
tain sufficient evidence to secure a reversal of the Corn
mi ssioner 's decision. After the matter was submitted to 
the Commissioner of the Land Office and the evidence 
produced, Senator W. B. Heyburn was called upon to 
assist, and took an active interest in the same before the 
department and used every endeavor in our behalf. The 
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release of this land meant a saving to the State of not 
less than $450,000.00, as under our state constitution no 
state lands can be sold for less than $10.00 per acre. The 
evidence produced in these cases shows that these lands 
are absolutely worthl�ss. we have classed these cases as 
''Schedule C, Division A,'' in this report. 

Another important matter which caused a great deal 
of trouble quring the eighth session of the legislature and 
finally resulted in the suit of I. ]1,. Roach, George C. Par
kinson, James F. McCarthy, Edward S. Sweet and ·Mary 
E. Ridenbaugh, as Regents of the University of Idaho 
vs. Frank R. Gooding, Governor, H. N. Coffin, Treasurer, 
Wlil H. Gibson, Secretary of State, and John J. Guheen, 
Attorney General of the State of Idaho, was disposed of 
by the unanimous decision of th� Supreme Court in which 
the contentions of the state were upheld. It had become 
customary for a number of state educational institutions 
to secure the passage of laws authorizing bond i ssues for 
the erection of bui ldings, and mortgaging the proceeds 
and income of the lands donated to these institutions for 
the payment of these bonds ; and the claim was advanced 
that these bonds were not state debt1S, that it would not re
quire the levy of taxes to pay them, consequently the pas
sage of such acts was made easy. This decision finally 
settled the status of all lands donated to educational in
stitutions by the United States, as being permanent en
dowments ; the proceeds from the sale of the same to be 
placed in a permanent fund and only the interest or in
come from the same to be used for the support and main
tenance of educational institutions. Bu� no part of such 
fund could be used for the erection of buildings. The 
importance of rthis decision upon the well fare of this  state 
will be greatly appreciated in the future . (See 81 Pac., 
p. 642). 

Another important d�cision for the 8ta.te, in which 
the contentions of the state were upheld by unanimous 
deci sion of the Supreme Court, were the mandamus ac
tions brought by the state to compel the counties of Sho� 
shone, Latah and Nez Perce to extend upon their tax rolls 
the levies as certified to them by the State Board of 
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Equalization for the year 1905. The matters included 
some intricate and important constitutional questions; 
and the contentions of the various counties were ably pre
sented by the various county attorneys. The State Board 
of Equalization, and particularly this office, was the sub
ject of much adverse criticism for their position in this 
matter, occasioned principally, however, through lack of 
any knowledge of the case, and the decision of the court 
natura11y precludes any suspicion that the state was 
biased in its contention. These cases are reported in 83 
Pac., p. 230. 

This office also took up the matter relative to the 
sale of fish from what was alleged to be private fish ponds 
and in the case of the State vs. Dolan (81 Pac. , p. 640), 
our Supreme Court practically maintained the conten
tions of the state. For many years the game and fish 
laws of the state have been practically ineffective by rea
son of the construction heretofore put upon the law -rela
tiYe to private fish ponds, and a system has been in vogue 
in this state for many years by which hundreds of tons of 
trout were taken from the streams of Idaho and sold 
within and without the state contrary to law. The break
ing up of this practice was most effective. 

Many more cases of general importance affecting 
the whole state have been handled by this office, but on 
account of their nm:nber it is impracticable to give them 
specific mention in this report. A table of all cases and 
the disposition made of the same have been included in 
this report in the brief est possible form; and the same 
bavebeen classified as to their character. ( See Schedules 
A to C). 

. I have kept the expense of this office for assistance, 
for the past two years, within the appropriation provided 
by the last legislature, but in order ro do so myself and 
assistant were compelled to work very long hours and 
the compensation I was limirod in giving, not being ade
quate in my opinion, the circumstances were somewhat 
embarrassing in trying to employ assistance. 

Assistants to be of any value in this department 
must be persons who primarily have received a liberal 
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legal edu�ation and who know how to use it, besides otih.er 
qualifications; and such . persons are entitled to a better 
compensation than those whose duties are clerical, and 
the business of this department has reached the stagE> 
where a proper compensation must be provided if the 
state's interests are properly recognized. I have trans
acted the business of this office with one assietant. and one 
stenographer . I take pleasure in acknowledging the reli
able and competent services of Edwin Snow, my assist
ant, who has been connected with the office since Febru
ary, 1905. Mr. Snow has taken a personal and special in
terest in all the aff a�rs and business of the office and his 
servi ces have proved invaluable to the state. I also de
sire to acknowledge the valuable services of Mr. Frank 
Wettach and Mr. Philip R. Hindman, both of these young 
gentlemen having been employed in this office at differ
ent times as stenographers, but being graduates at law 
and. practicing attorneys, they assisted greatly in the 
legal work of the office. 

I have also kept the office expenses within the appro
priation allowed b�r the legislature for that purpose, and 
there is a .balance left. This appropriation is for the 
furnishing of office stationery, fixtures, supplies, and for 
the printing of briefs, which is a heav.y expense; also to 
pay the traveling expense when engaged in the business 
of the office throughout the state. I have paid out of this 
appropriation for the printing of the Criminal 
Digest heretofore mentioned , and also the print
ing of this report. The business of this office 
requires the presence of the Attorney General and 
his assistant in all portions of the State. There 
are two regular terms of the Supreme Court each 
year at Lewiston in North Idaho, which require our at
tendance; and the land contests in North Idaho, in which 
the state is a party, require numerous trips. It is un
necessary to call your attention to the geographical condi
tions of the country which renders such trips long and 
expensive, as well as trips to other portions of the state. 
On some trips the railroad transpor.tation was furnished, 
which aided materially in cutting down the expense to 
the state. The sum of $150.00 has covered two years' e:i:· 
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penditure for office furniture and fixtures, and this in
cludes $50.00 for a new typewriter in exchange for an old 
one. 

The 8th Session of the Legislature passed H. B. 205, 
Sess. Laws 1905, p. 226, appropriating $5,000.00 to de
fray the expense of an investigation to ascertain the con
dition of the various land funds and timber and other 
lands donated to the state by the United States, and f <>r 
securing all data in connection therewith which might be 
conducive to the best interests of the state, and for the 
purchase of necessary books that the affairs of the land 
office might be placed on a thorough business basis. 

A few weeks after the passage of this law, March 9, 
1905, the State Land Boord was informed that a commit
tee of five members of the House, who had been app<>inted 
by the House during .the session of the legislature to make 
an investigation of the Land Office and rep<>rt to the legis
lature, claimed the right to proceed with this investiga
tion and to use the $5,000.00 as provided in H. B. 205. At 
the request of the Board I examined into the matter and 
informed them that it was my opinion that it was the 
duty of the State Land Board to expend this appropria
tion for the purposes provided in the act, and that no 
authority of law existed for any committee to use the 
same. 

In December, 1905, three gentlemen who had been 
members of this committee, met at Boise, and desired to 
proceed with an investigation, but before doing so asked 
me by wire, as I was out of the city, to give them an 
opinion as to their powers. This I did by wire and, later, 
at the request of tha committee, and in answer to a letter 
from them, (which also contained some comments on the 
opinion given them by wire), I gave them an <>pinion, 
setting forth my views in detail. 

A campaign of misrepresentation ·of the scope of H. 
B. 205 and the attitude of the State Land Board with 
reference to the same, was immediately started, and a 
great amount of wi11ful misinformation has been circu
lated throughout the state. 
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I have incorporated in this report at page. . . . the 
opinion given the committee at their request, as I desire 
the coming legislature may know fully my position with 
reference to H. B. 205 and also the position of the Land 
Board ; and if the coming legislature desire an investiga
tion of the land department to be continued beyond the 
session of the legislature, they may choose to follow some 
of the suggestions I have made in this opinion and there 
will be no difficulty in proceeding. 

I desire to express my appreciation of the courtesy 
extended to this office by the members of the last legisla
ture, by your office, by the District Court and Supreme 
Court and by all other state officers and heads of depart
ments during the past two years. The relations of this 
office with all other departments have been of a pleasant 
character and of such a nature as to dispatch the public 
husiness. 

RECOMMENDATIONS. 

It has been my desire to call attention to many am
biguities and inconsistent provisions in our laws, with a 
view of recommending that the legislature remedy the 
same, but found on account of their number, that I had 
started on an impossible task. I have concluded to call 
attention to a few matters which I think should be rem
edied. 

},irst, however, I shall ask that you recommend to the 
coming legislature that a commission be appointed for 
the purpose of submitting a code of laws to the legislature 
of 1909. It is hardly necessary to state that men of known 
ability should be selected and a compensation provided 
that is commensurate with the work, and proper assist
ance should be provided. 

The details and the authority and duties of this Com
mission can be left to the good judgment of the legisla
ture, but the condition of the statutes of Idaho is cer
tainly deplorable. What really comprise the statutes of 
the state is a fruitful and continuous subject of discus
sion in every justice court and every other court of the 
state, and will be for all time unless a change is nw!e; 
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but if a conclusion is reached as to what are the statutes, 
then what they mean is still more difficult. So many of 
the statutes contain ambiguous, unintelligible and incon
sistent provisions that they will never be remedied by in
dividual legislative action. The causes that have brought 
this about since statehood are many and are so.familiar to 
all attorneys that it would be a waste of time to repeat. 
If the present legislature will arrange to attend to this 
matter, in a manner that will give results, they can do 
no greater service to the people of the state. We have a 
multitude of statutes, if they were only in such shape that 
there need not be so much controversy as to what the law 
is; and outside of remedial legislation and so1ne legisla
tion to meet new conditions, the state is not suffering for 
more laws. 

l!�rom conversations I have had with the heads of 
various departments, I apprehend they will recommend 
to .)OU such changes as in their opinion will strengthen 
t!ie laws with reference to their different departments. 
Experience is always the most valuable teacher and the 
head of each department should be fully aware of the 
weak spots in the statutes governing his department, an<l 
should suggest the remedy. 

'fhe matters of a general nature which I desire to call 
your attention to, with a view that you recommend the 
�uggestions to the legislature, are as follows: A consti
tutional amendment should be submitted whereby all land 
matters in connection with the state, should be made a 
separate department, to be administered by one persou 
as the head of the department, this person either to be 
elected, or appointed by the Governor. Until this is done 
the land business of this state cannot be successfullv ad
millistered either for the state or with the people o

'
f the 

state. Every state land board has no doubt done the best 
it could, but 

"
the business of this land department, if done 

properly by a board, would require a daily meeting of the 
Board, and that is  simply impossible. As at present con
stituted the land board is composed of the Governor, Sec
retary of State, Superintendent of Public Instruction and 
Attorney General, each of whom has all that he can at-
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tend to in looking after the duties for which his of
fice was primarily created; besides, each one is a member 
of a half dozen other state boards, in some of which the 
duties are arduous. The duties of the Attorney General 
require his. presen'.·e in all parts of the state f�equently, 
as is the case with other members of the Land Board aucl 
it is not possible to attend the meetings at all times. 

Communications an<l other mutters are received daily 
in the Land Department whieh, by all the rules of com
mon business seuse, should be attended to immediately, 
but it is rendered impossible to <lo so under the present 
s�·stem, and much dissatisfaction results,' both to the state 
and those having business before the land department. It 
is impossible to explain in the scope of a short report the 
-uverwhelming disadvantages of the present system. If 
tl.,e Land Board was composed of individuals who were 
ll'Jt connected with the executive department and could 
�ll(:et daily there would be no particular difficulty; but on 
aecount of the great amount of land matters to be at
tended to by the board, and their complexity, and the fact 
that this board is composed of officers, some of whose 
p1imary executive duties demand the greater part of 
their attention, it makes the present system absolutely 
''icious in its weakness. 

The Act of the Eighth Session of the Legislature in 
providing for a reorganization of the State Land Depart
ment, was the best that could be done, and was a 
wonderful improvement and has resulted in the depart
ment being able to aecornplish a great deal of good; but 
the essential thing required is that some one person 
should be at the head of this department with power to 
act and control without consulting any board in order to 
facilitate business. The legislature, though, is powerless 
to delegate this power as the State Land Board are con
stitutional officers, hence the necessity of a constitutional 
amendment. 

The rapid growth of the state in the past few years, 
and the great increase in litigation whieh necessarily fol
lows, is working a great inconvenience upon the people in 
many ways; and I suggest that you recommend a consti-
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tutional amendment that would provide for Superior or 
County Courts for each county, such courts to have pro
bate jurisdiction. The probate practice of this state is 
complex and the probate business is rapidly increasing, 
and the importance of these court1s is now very great; and 
they should be presided over by men who are qualified to 
be judges of a District Court. If this amendment were 
proposed, it would be two years before it could be 
adopted, and t!hen some time would elapse before it •�ould 
l:e· 1mt in operation, and it seems to me, action sho1dd 
he tn·ken now. We have created two new judicial disti h.�ts 
in tbe past l w :) years and there is a necessity now +or 
several more. and it would seem t\he best, policy to pro
vide for·County Courts. But very few counties in this 
state would feel any added expense and, if so, it would 
be fully set off by the more convenient service and bene
fits received. 

There -should be a law giving the State Land Board 
power to grant rights of way over State land to telegraph, 
telephone and eleet1ric companies. 

There should be a law giving the Stat;e Land Board 
authority for granting rights of way over state lands for 
public highways. 

Lots 7 and 8 in 8ec. 21 and the N. "\V.1/t of the N. 
"\V.14, and lots 9 and 10 in Sec. 22, Township 9 S., Range 
:38 E.� B. M., containing 166 acres, was specially reserved 
to the Stiate of Idaho by the tJnited States government a 
few years ago by reason of the medil'al properti.es of the 
hot springs on the lands. rrhey are known as the Lava 
Hot Springs. There should be some specific legislation 
giving the State Land Board full power to take some 
action thatJ will protect and improve these springs in 
order that benefit shall be derived from them to the peo-. 
ple. While there is no doubt of the Land Board's author
ity over these lands, they are in a much different position 
relative to tJ1e management of the same; and our }JrEsent 
laws are not specific enough. All other lands can be sold 
but those lands cannot, and it will require the expendi
ture of money to make them serve the purpose the�· were 
reserved for. 
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The title to the beds of the lakes and navigable 
streams, and the land between low and ordinary high 
water mark upon such waters in the state, is a subject of 
considerable controversy at the present time; and while 
the state intends to assert its title to these lands for pub
lic purposes, a specific statute, authorizing the State Land 
Board to control these lands for public purposes, is ad
visable. 

H. B. 112, Sess. Laws 1905, p. 99, provides that 
County Commissioners shall meet on the last day of 
April to fix. int<erest on county deposits. This was done 
expecting that the act as originally dTawn would first go 
into effect in June and when the time was changed for 
taking effect the time of fixing interest was not made in 
conformity. I would suggest that this date be fixed to be 
acted upon by the commissioners at some regular meeting 
of the Board of Commissioners. 

Sec. 149, p. 283, S.ess. Laws 1901, should be amended 
so as to empower County Commissioners to allow at any 
meeting claims for taxes where the same have been paid 
twice for the same year. 

Also, to al low bills for the return of money where 
parties have bought property at a delinquent sale, paid 
the rnoneY to the countv and it is afterwards discovered 
that the property was erroneously sold. 

Also, to allow bills fo.r the return of money when in 
their judgment it is ascertained that the assessment up6n 
property was so grossly overestimated that the same was 
a mistake. 

They should also be empowered to compromise for a 
less amount on property which has been bought by the 
county, whose value has become so uncertain as to make 
the collection of the tax doubtful. 

The powers of the commissioners are limited and 
• the amount of trouble caused in every county every year 

by reason of matters above stated, calls for remedial 
legislation. 

A combination of circumstances arose which im
pelled the S.tate Board of Education, of which I am a 
member, to make arrangements for the education and 
care of the deaf, dumb and blind children in the State, 
to be done within the State instead of <'ontracting with 
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schools without the State. The law governing this mat
ter ( Sess.  Laws 1891, p. 226 ) is scarcely applicable t.o 
present circumstances ; and a statute giving the Board 
of Education full power to make provision for the care 
and education of these children within the state, should 
be passed. 

I also suggest · that S. B. 130, Sess. Laws 1905, be 
amended so that one-thirtieth of all moneys, et.c., et.c., 
shall be paid into the fund created by that bill, instead of 
nine-thirtieths. . On an examination of other acts with 
reference to this grant of lands, it transpires that there 
is but one-thirtieth to pay into this fund, and as this act 
also appropriated this nine-thirtieths for the years 1905-6 
to the deaf, dumb and blind school, and there was .no such 
amount, the act was and is misleading. 

The powers of the State Board of Equalization in the 
assessment of property should be extended so as to in
clude the franchises and other property of express com
panies, Pullman and other sleeping car companies and 
independent freight car companies operating in this 
state. 

The statutes in relation to the Board of Equalization 
should also be amended so that the Board shall be sub
ject to the call of the chai rman at any time, so that if it 
is discovered after the adj ournment of the Bc>ard, that 
any property has escaped assessment, the same can be 
assessed. There should also be a provision that the 
Board can doubly assess property that has escaped taxa
tion the previous year. 

Provision should be made for the collection of an 
adequate penalty for any company that fails to list with 
the State Equalization Board within the time prescribed 
by law, all their property as required by law. 

Provision should be made that the County Assessor 
or some other county otlicer, should make a report to the 
State Equalization B oard by the first day of their meet
ing, of all the property within his county belonging to 
the companies of the character that the State Board of 
Equalization is  empowe,red to assess, and their fai lure 
to do so should involve a penalty. 
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Provision should be made that the mileage of �11 
railroad , telegraph and other companies, through the 
various school districts of the counties, should be com
puted and credited to such districats in the county audit
or 's office. 

Sec. 6 of S. B. 165, Sess. Laws 1905, p. 385, should 
be amended by substituting the word " attorney " and 
the word " clerk " in line five of said section. 

The said section provides for the election of a city 
clerk, and the use of the word ' ' clerk ' '  in naming the 
officers to be appointed by the ma yor was a mistake and 
it was intended that a City Attorney should be appointed 
as provided in the law that S. B .  165 sought to amend. 

Sec. 3 of H. B. 146, Sess. Laws 1903, should be 
amended by substituting the word " one-fifth " for the 
word " one-half " in l ine ten of the said section. Also by 
substituti ng the word " after " for the word " before " in 
l ine nine of the said section. 

There is no questi on but that the use of the words 
" one-half " and " before " in said sections were mistakes 
and should be corrected. Sec. :n of the said bill should 
also be amended so as to clear lv define the l iabil i tv of the 
counties for the headgates an°d measuring devices con
structed by the water commissioners, and providing for 
the allowance of the same upon the presentation of the 
claim bv the water master. As the statute now stands 
it is ambiguous. 

SCHEDULE A .  
STATEMl::NT OF CASES AROUlm T N  T H E  SUBREM E  COURT O F  THE 

STATE. 

1 .  Criminal A ppeals. 
STATK v. HARN ESS, ( �O Pac. , 1129 ) .  

The defendant was convicted in the District Court 
of the Second Judicial D istrict, Nez Perce County, of 
the crime of rape and sentenced for a term of thi rteen 
years in the State Penitentiary. Affirmed May 31st, 
1905. 
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STATE v. SLY,  ( 80 Pac., 1125 ) . 

Defendant was convicted in the District Court of the 
Second Judicial District, Latah County, of the crime of 
murder in the second degree and sentenced for life. 
Affirmed, May 24th, 1905. 

STATE v. WALN AND TURNER, ( 80 Pac. ,  221 ) . 

Defendants were convicted in the District Court of 
the Third Judicial District, 'Vashington County, of the 
crime of robbery and sentenced for a term of seven years 
in the State Penitentiary. R e v ersed March 25th, 1905, 
on account of insufficiency of evidence. 

STATE v. CooPER, (81  Pac., 374) . 

Defendant was convi cted in the District Court of 
the Sixth Judicial Di strict, Bingham County, of the crime 
of practicing medicine without a l icense and fined. Re 
versed .June 24th, 1905, for the rea son that the attorneys 
in the lower court had sti pulated that defendant was l egal
ly engaged in the practice of medicine in Idaho previolli! 
to the passage of the law of 1899. 

STATE v.  M1LEs, ( 83 Pac. 697 ) . 

Defendant was convicted in the District Court of 
the Fifth Judicial District , Bannock County, of the crime 
of burglary and sentenced to a term of five years in the 
State Penitentiary. A ffirmed January 3rd, 1906. 

STATE v. "\VEsT, (81 Pac. , 107 ) . 

Defendant was convi cte<l in the District Court of the 
Fourth Judicial District, Elmore County, of the crime 

, of grand larceny and sentenced to a term of years in the 
State Penitentiary. Reversed, ,June 13th, 1905, on ac
count of separation of jury. 
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STATE v. DoLAN, ( 81 Pac., 640) . 

The defendant was convicted in the District Court 
of the Third ,Judicial District, Ada County, of the crime 
of selling trout out of season. Affirmed, July 11th, 1905. 

STATE v. BuRKE, (83 Pac., 228 ) .  

Defendant was convicted i n  the District Court of 
the Second Judicial District, Nez Perce County, of the 
crime of burglary arid sentenced for a term in the State 
Penitentiary. Reversed November 11th, 1905, on aer 
count of insufficient evidence. 

STATE v. RoLAND, (83 Pac., 337 ) .  

Defendant was convicted i n  the District Court of 
the Second .Judicial District, Nez Perce County, of the 
crime of embezzlement and sentenced for a term of 
eighteen months in the State Penitentiary. Affirmed, 
November 28th, 1905. 

STATE v. WETTER, ( 83 Pac., 341 ) . 

Defendant was convicted in the District Court of the 
Second Judicial District, Idaho County, of the crime of 
murder and sentenced to be hanged. Affirmed November 
24th, 1905. 

STATE v. KNUDTSON, ( 83 Pac. , 226) . 

Defendant was convicted in the District CQurt of 
the Second .Judicial District, Latah County, of the crime 
of arson and sentenced to a term of seven years in the 
State Penitentiary. · Affirmed December 2nd, 1905. 

STATE v. SWENSON, (Bl Pac., 379 ) .  

Defendant was convicted i n  the District Court of the 
Sixth Judicial Distirict, Bingham County, of the crime 
of forgery and sentenced to one year in the State Peni
tentiary. Reversed July 3rd, 1905. 
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STATE v. CAI..LOWAY, ( 84 Pac., 27 ) .  

Defendant was convicted in the District Court of the 
Third Judicial District, Ada County, of violation of the 
liquor law and :fined. Affirmed January 31st, 1906. 

STATE ·v. STEERS, (85 Pac., 104) . 

Defendant was convicted in the District Court of the 
Fifth Judicial District, Bannock County, of the crime of 
embezzlement and sentenced for a term of two and one 
half years in the State Penitentiary. Affirmed March 
8th, 1906. 

STATE v. WRIGHT, ( 85 Pac ., 492 ) .  

Defendant was convicted in th e  District Court of the 
Seventh Judicial Dist'rict, Washington County, of the 
crime of grand larceny and sentenced to a term of years 
in the State Penitentiary. Affirmed March 16th, 1906. 

STATE v. DRISKILL. 

Defendant was convicted of rape in the District Court 
· of the Third Judicial District, Latah county. New trial 
granted. State appealed. Affirmed April 14, 1906. 

STATE v. SIMES. 

Defendant was convicted of rape in the Di strict Court 
of the Second Judicial District, Latah County, and sen
tenced to a term of years in the penitentiary. Affirmed 
April 26, 1906. 

STATE v. McGINNIS, (85 Pac. ,  1089) .  

Defendant was convicted in  the Di strict Court of the 
'l'hird .Judicial District, Ada County, of the crime of man
slaughter and sentenced for a term of six years in the 
State Penitentiary. Affirmed May 31st, 1906. 

STATE v. BoNn, (86 Pac., 43 ) .  
Defendant was convicted in the D i strict Court of the 

Third Judicial District, Ada County, of the crime of 
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murder and sentenced to be hanged. Affirmed June 19th, 
1906. 

STATE v. W1LLTAMs, ( 86 Pac., 53 ) .  

Defendant was convieted ill the Dist:riet Court of the 
Sixth Judicial Di strict, Bingham County, of the crime 
of grand larceny and sentenced for a term of three years 
in the State Penitentiary. Affirmed June 26th, 1906. 

STATE v. CoTTERELL, ( 86 Pac., 527 ) .  

Defendant was convicted i n  the District Court of the 
Fifth Judicial Di strict, Bannock County, of the crime of 
grand lareeny and senteneed for a term of eighteen 
months in  the State Penitentiary. Affirmed June 10th, 
1906. 

' 

STATE v. MoRsE, ( 86 Pac. , 53 ) .  

Defendant was convicted in the District Court of the 
Seventh Judicial District, ·washington County, of the 
crime of grand larceny and sentenced to a term of years 
in the State Penitentiary. Affirmed .June 26th, 1906. 

STATE v. JESSE DUNN AND .JESS1': DEMASTERS. 

Defendants were convicted in the District Court of 
the Third Judicial District, Idaho County, of the crime of 
grand larceny and sentenced to a term of three years ' 
imprisonment in the State Penitentiary. Pending on 
Appeal . 

STATE v. JONES et al . 

Defendant was convicted in the District Court of the 
First Judicial District, Kootenai County, of the crime of 
criminal trespass and fined. Pending on Appeal. 

STATE v. BARBER. 

Defendant was convicted in the Di strict Court of the 
Seventh ,Judicial Distri ct, Washington County, of the 
crime of manslaughter and sentenced to a term of seven 
years in the State Penitentiary. Pending on Appeal. 
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STATE v. IRA BAIRD. 

Defendant was convicted in the District Court of 
the Seventh Judicial District, Washington County, of the 
crime of grand larceny an<l sentenced to a term of four 
years in the State Penitentiary. Pending on Appeal. 

STATE v. SUTTLES. 

Defendant was convicted in the District Court of the 
Fourth Judicial District, Cassia County, of the crime of 
rape and was sentenced to a tenu of ten years in the State 
Penitentiary. Pending on Appeal. 

STATE v. IRA CooK AND BoRA BsusHwooD. 

Defendants were convicted in the District Court of 
the Third Judicial Di strict, Idaho County, of the crime 
of grand larceny and sentenced to a tenn of four years 
in the State Penitentiary. Pending on Appeal. 

' . 
STATE v. O 'BRIEN • .  

Defendant was convicted in the District Court of the 
F'irst Judicial District, Koomnai County, of the crime 
of burglary and sentenced to a term of thirt.een years 
in the State Penitentiary. Pending on appeal. 

(2) Habeas Corpus Cases. 
In re Shirley J a. 10 Idaho, 540. 

Application for habeas corpus on ground of unlaw
ful detention over tenn of court. 1N rit .granted J anua;ry 
18th, 1905. 

In re Knudtson. 10 Idaho, 676. 
Application for habeas corpus after conviction on 

ground of lack of probable cause at preliminary examina
tion. Application denied and pri soner remanded Febru
ary 18th, 190�. 

In re Miles. 
Application for habeas corpus after conviction on 
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ground of court's jurisdiction . .  Writ denied and prisoner 
remanded March 15th, 1905. 

In re 0 'Brien. 
Application for habeas corpus after conviction on 

ground of void commitment. Writ denied and prisoner 
remanded October 16th, 1905. 
In re Moyer, Haywood et al. 

Application for habeas corpus before trial on ground 
of invalid extradition. ·writ denied and prisoners re
manded, March 13th, 1906. 
In re Burgess et al. 

Application for habeas corpus after conviction on 
ground of excessive sentence. Writ denied and prisoners 
remanded March 2nd, 1906. 
In re Prout. 

Application for writ of habeas corpus on ground of 
illegal detention at State Penitentiary by reason of war
den 's refusal to deduct period when prisoner was out !Ill 
parole previous to breaking the same. Writ granted and 
prisoner discharged January 27th, 1906. 
In re Harvey. 

Application for habeas corpus on ground of illegal 
detention in State Insane asylum. Writ discharged and 
prisoner remanded January 21, 1905. 

(3) Civil Cases in Supreme Court. 

Roach et al vs. Gooding et al ( 81 Pac., 642 ) .  Appli
cation for Writ of Mandate to compel the Governor and 
others to issue bonds for University purposes. The ques
tio

'
n involved was whether the proceeds of the sales of 

the University lands could be pledged for the purpose of 
erecting buildings in connection with the University. 
The Supreme Court decided in favor of the position 
taken by this office, that it could not be done. Writ de-
nied July 1, 1905. 

· 

Gooding et al vs. Profitt et al (.83 Pac., -230 ) . Appli
cati on for Writ of Mandate to compel the County Com
missioners of Nez Perce County to make a sufficient levy 
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to raise the county 's proportion of the State revenue. 
The question was whether the special levies, authorized 
by the legislature for the purpose of paying bonded in
debtedness and for other special purposes, were to be 
computed against the five mill limit prescribed by Section 
9 of Article. VII of the State constitution. The court sup
ported the contention of this office, that they should not 
be so computed. "'Writ granted November 1, 1905. · 

Gooding et al .  vs. Anderson et al ( 83 Pac., 234:) . Ap
plication for Writ of Mandate to compel the County Com
missioners of Latah County to make levy ; involving the 
same points as the preceding case. Writ granted Novem
ber 1, 1905. 

Gooding et al. vs. Cowen et al. ,  (83 Pac., 234 ) .  Ap
plication for Writ of Mandate to compel the County Com
missioners of Shoshone County to make levy, involving 
the same points as the two preceding cases. Writ granted 
November 1, 1905. 

Noble vs. Bragaw, 85 Idaho, 903-Application for 
Writ of Mandate to compel the State Auditor to issue 
warrant for payment of salary of State Veterinarian. 
Writ granted March 17, 1906. This was purely a friend
ly suit brought for the purpose of testing the constitu
tionality of the State Veterinary Bill. The constitution
ality of the law was upheld. 

Heitman vs. Gooding ( 86 Pac., . . .  ) . -Application 
for Writ of Mandate to compel the Governor to issue 
election proclamation, giving Kootenai County two sena
tors and four representatives. Designed to test the const;i
tutionality of the legislative apportionment act of 1905. 
·writ issued in modified form. 

Bingham County vs. Steers et al.-Action on official 
bond, judgment for the county in the District Court of 
�he Sixth Judicial District. Defendant appeals. Pend
mg. 

State of Idaho vs. Baird et al. -Act:ion on bail bond. 
Judgment for the State in the District Court. Defendant 
appealed. Pending. -

McConnell vs. State Board of Equalization ( 83 Pac., 
494) . Petition for Writ of Review to revise assessment 
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made by the State Board of Equalization. Writ denied 
December 30, 1905. 

Jones vs. Vane (82 Pac., 110 ) .  Appeal on petition 
in intervention-affirmed August 1 5, 1905. 

Corker vs.  Elmore County ( 84 Pac., 509) . Appeal 
o.riginally from order of County Commissioners allow
ing bil ls of Road Supervisor. Appeal dismissed Febru
ary 7, 1906. 

SCHEDULE B. 

CIVIL ACTIONS IN DISTRICT COURTS. 

Bankers ' Reserve Ins. Co. vs. Ligget ( Ada County) ., 
injunctlion ; pending on continuance. 

Perrault vs. Board of Medical Examiners, manda
mus. Writ granted 7-3- '06. 

In re Steve Adams, application for Writ of Habeas 
Corpus. Writ granted. 

G ooding et al vs. Adams et al. ; condemnation pro
ceedings brought on behalf of the North Idaho State In
sane asylum tio get certain land for the public use. Land 
condemned and purchased by the state June 13, 1905. 

Gooding et al vs. Jos. Peterson et al . ;  condemnation 
proceedings on behalf of North Idaho Insane asylum to 
get certain land for the public use. Pending in District 
Court of the Second Judicial District. 

SCHEDULE C. 

U. S. LAND OFFICE CASES. 

Division 1. 

Application to Relinquish Worthless Lands. 
1. In re relinquishment land embraced in List �o. 

4, Agricultural Colle� ( 12,540.64 acres ) ; and List No. 
5, Agricultural College ( 1222.22 acres ) ,  selected at Lewis
ton Land Office on July 6th and July 31st, 1903, Appli-
cation granted. 

· 
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2. In re relinquishment of land embraced in List 
No. 5, Scientific Schools ( 8785.69 acres ) ; selected at 
Lewiston Land Office .July 6th, 1903. Application 
granted. 

3. In re relinquishment of land embraced i n  List 
No. 5, Charitable Inst�tutions ( 13,020 acres ) ; sel ected at 
Lewiston Land Office .J uly 16th, 1903. Application 
granted. 

4. In re relinquishment of land embraced in List 
No. 8, :Nonnal Schools ( 5803 acres ) ,  selected at Lewiston 
Land Office July 16th, 1 903. Application granted. 

5. In re rel inquishment of land embraced in List No. 
5, 1.TniversitY Territorial grant ( 4273.56 acres ) ; selected 
at Lewiston Land Office .July 6th, 1903. Application 
granted. 

Division 2. 

Cases Against Northern Pacific Rail1rny Co. 

1 . State of Idaho v. Northern Pacific Railway Co. , 
involving la nds sel ected by UniYersity List No. 3, filed 
at Coeur d 'Alene· Land Office, July 6th, 1905 ( 720 acres) ; 
pendi ng on appeal before Commissioner. 

2. State of Idaho v. Northern Pacific• R�r. Co. ,  in
volving lands selected by University Territor ia l  List No. 
4, filed at Coeur d 'Alene Land Office, Jul >· 6, HI05 ( 1 52<1 
acres ) ; pending an appeal before Commi ssioner. 

3. State of Idaho v. Northern Pacific� Ry.  Co. ,  in
volving lands selected by University Territori a l  Li st No. 
5, filed at Coeur d 'Alene Land Office .July (ith, 1 905 ( 480 
acres ) ; pending on appeal before Connni s � i oner. 

4. State of Idaho v. Northern Paeific Hy. Co., in
volving lands selected by University Terri torial Li st 
No. 6, filed at Coeur d 'A lene Land Offi<'e .Jul y 6th, 1905 
( 520 acres ) ; pending on appeal before Comm i ss ioner. 

5.  State of Idaho v. Northern Pa<'ifir• Ry. Co. ,  in
volving lands selected by University Terri torial  Li st No.  
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7, filed at Coeur d 'Alene Land Office July 6th, 1905 (400 
acres ) ; pending on appeal before Commissioner. 

6. State of Idaho v. Northern Pacfiic Ry. Co., in
volving land selected by University Territorial List No. 
8, filed at Coour d 'Alene Land OffiC'e .July 6th, 1905 ( 320 
acres ) ; pending on appeal before Commissioner. 

7.  State of Idaho v.  Northern Pacific Ry. Co., in
volving land selected by University Territorial List No. 
9, filed at Coeur d 'Alene Land Office July 6th, 1905 
( 669.55 acres) ; pending on appeal before Commi ssioner. 

8. State of Idaho v. Northern Pacific Ry. Co., in
volving land embraced in Agricultural College List No. 
2, filed at Coeur d 'Alene Land Office ,July 6th, 1905 ( 1760 
acres ) ; pending on appeal before Commissioner. 

9. State of Idaho v. Northern Pacific Ry. Co., in
volving land selected by Agricultural College Li st No. 4, 
filed at Coeur d 'Alehe Land Office July 6th, 1905 ( 1229.85 
acres ) ; pending on appeal before Commissioner. 

10. State of Idaho v. Northern Pacific Ry. Co., in
volving land embraced in List No. 2, Penitentiary Grant, 
filed at Coeur d 'Alene Land Office .July 6th, 1905 ( 1580.96 
acres ) ; pending on appeal before Commissioner. 

11. State of Idaho v. Northern Pacific Ry. Co. , in
volving lands in Common School Tndemnitjr I.1ist No. 4, 
filed at Coeur d 'Alene Land Office July 6th, 1905 ( 4235.14 
acres ) ; pending on appeal before Commissioner. 

These appeals were taken by the State of Idaho from 
the order of the Register and Receiver, rejecting the 
State 's application made on July 6, 1905, to file upon 
certain lands in Townships 44 44 N., 2 and 3 East. The 
State 's applications were made with a view to satisfy
ing principally the University land �ants, but to some 
extent both A�cultural College and Penitentiary grants. 
One or two of the applications were for the purpose of 
satisfying common school indemnity grants. The basis 
of the Register and Receiver 's rejection was the previ
ous filing upon these lands of several lieu selections by 
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the Northern Pacific Railway Co. These l ieu selections 
had been filed at various times from the years 1900 to 
1 904 and covered the entire amount of land included 
within the several selections on itihe part of the State. 

·when this matter was turned over to this office by 
tihe land department it was decided, upon investigation, 
that the right of the State to the land in controversy was 
absolute. Both these townships had been withdrawn 
from settlement and entry several vears before on the 
application of the State, and by the

. 
pla in provisions of 

the act of Congress authorizing these withdrawal s no 
rights of any kind, either by scrip entry or settlement, 
could attach to these lands as against the State. The 
scrip entries of the Northern Pacific Rai lway Company 
were in the same situation exactlY as the entries of the 
individuals who claimed settlement there ; and the de
cision of the Commissioner of the General Land Office in 
favor of the State in the cases of the entrymen, as set 
out in another part of thi s  report, must necessarily be the 
decision of the Commissioner aga inst the Northern Pa
cific Railway Company. \Vhen the appeal s were pre
pared by this  office, therefore, the principal ground upon 
which we relied was that a l l  the lands included within 
the State 's selections, and in eonflict with the scrip en
tries of the Northern Pacific Rai l way Co. ,  had been with
drawn from settlement and entrv under the act of Con
gress of August 1 8, 1894, upon tiie application of Gover
nor Steunenberg, dated Mardi 1 5, 1 899, and the applica
tion of Governor Hunt, dated July 3, 1901 ; and that from 
and after that date any selection of the same by scrip or 
by settlement and entry was unauthorized and void. 

There was another point, however, involved in these 
cases of the Northern Pacific Railway Company which 
did not arise in the contests of those who claimed settle
ment upon t:he lands in these same townships. This 
point arose out of the fact that by the act of Congress 
passed February 26, 1895, it  was provided that all of 
the lands within the Coeur d 'Alene land distri ct should 
be examined and classified bv a Commission w i th refer
ence to its mineral or non-mineral character. It was 
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provided by that act that the Northern Pacific Railway 
Company could not get title to any land within this land 
district which had not been classified by the Commission 
as non-mineral land. It was found upon investigation 
that the land selected bv the State had not been classified 
as non-mineral and, according to previous decisions ren
dered by the Department of the Interior, the scrip filings 
of the Northern Pacific Rail way Company were invalid 
to carry title thereto. The 8tate rel i ed upon a third 
point in these appeals, name ly, that the State 's general 
right to sixty days prior i t�· after the filing of the plat.<; 
of survey as given by the act of Congress of March 3, 
1893, was superior to t11e rights of any scrip entry or 
any other entryman whatever. 

Very full and exhaustive bri efs were prepared upon 
tliese several poi nts. Other matters of minor conse
quence were gone into, such as the invalidity of the 
Northern Pacific company 's selection by reason of formal 
defects in their selection li sts and by reason of the in
validity of some of their base. 

These appea l s were forwarded to the Commi ssioner 
of the General Land Offic>e in December, 1906, and have 
been under advisement in  the Railway Contest division 
of that office ever since that date. This office is confident 
that its position in these matters will be sustained both 
by the Commissioner and, if appealed ,  will be successf ui 
in l ike manner before the Secretary of the Interior. 

The importance of these cases is very great. The 
State 's agents are informed that a great deal of other 
land selected by the Northern Pa<'ific Railway Company 
i s  held under title  similar to that here attacked by the 
State, and if it should be shown that the State can suc
cessfully contest these selecti ons in these townships, it 
is probable that i t will make considerable difference iu 
the value of the land that may be selected in other town
ships subsequently to be surveyed and opened to entr.> . 
Aside from the importance of the cases as settling the 
status of the various scrip entries as against the right� 
of the State, the land itsel f here i n  controversy, 13,44H 
acres in amount, is some of the most valuable in the State 
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and a part of the very valuable white pine area in what 
is known as the Marble Creek Basin country of the St. 
J oe River. 

Division ID. 

Contests With Entrymen. 
Among the matters which have imposed upon this 

offic•A �Teat labor and perplexity have been the contest� 
in  Tow::18hj ps 44 N., Ranges 2 and 3 East, involving �omc:> 
lG,(Jl)U acres. These contests have been with the entry
men who claimed to have made settlement upon these 
land� after the State 's rights had attanced thereto. 

Thi� matter has been constantly before this offl.ce for 
the past year and a half, and aside from attending to 
the lAgal phases of the appeals, a great deal of time has 
been spent in answering correspondence of entrymen 
and foeir friends and attorneys and in consultation with 
the attorneys representing the different entrymen. Many 
things have been said and published relative to the action 
of the State in this matter which were absolutelv with
out foundation whatever, and the matter was made a 
factor in the late political campaign and many reports 
derogatory to the State officials have been publi shed. I 
shall not attempt to repeat matters of this kind, but de
sire to make a short statement of the position and action 
of this office after the matter was referred to it by the 
State Land Board. 

These two townships, as had been ascertained by the 
State, contain a great deal of valuable timber land, and as 
early as the year 1899 Governor Steunenberg, under date 
of March 15th, had applied for the withdrawal o.f these 
townships from settlement and entry under the pro
visions of an act of Congress  passed in 1894, authorizing 
such withdrawal, with the vi ew that the State 's land 
grants might be partially sati sfied therefrom. Under 
the provisions of th i s  act of Congress, no entry or settle
ment could be made upon the lands after the date when 
it was withdrawn from the publ i c  domain upon the appl i 
cation of the Governor. O n  .July 5,  1901, Governor Hunt 
renewed his application to have these lands segregated 
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for the benefit  of  the State. It was some time after that 
before the t.ownships were surveyed and formally selected 
of record for the benefit of the State 's land grants. 
Finally, however, i n  ,J u l y, mo:>, the plats of survey were 
filed at the local land offi<'e at ( 1oeur d 'Alene City, and 
the State, after sat i sfy i ng i t.se lf that the lands were cov
er� with valuable timbe r, made selections of large acre
age in these townshi ps. 'l'he  8tate 's appl ications were 
rejected, however, by the Hegi ster and Receiver for the 
reason that during the preeed ing two or three years, and 
subsequent to the granting of the State 's application to 
have these lands set as ide for the  State 's benefit, numer
ous individuals c lainwd to have set.tied on this land and 
had, after the filing of the plats ,  offered their homestead 
or t imber and stone entries and the same had been ac
cepted . Thereupon the papers were turned over t.o this 
office for action and appeal from thi s deci sion of the Reg
i ster and Receiver. rrh c  State appealed, therefore, to the 
Commissioner of the General Land office. The only 
ground set out in the appeal which was considered by 
the Commissioner was the bare fact that the State had 
appl ied for thi s  land before the entrymen had made any 
attempt to acquire title to it. 

It was urged upon this office strongly by the land 
department that unless some decis ion were obtained 
which would sett.le the State 's rights under withdrawals 
such as thi s, that each new township as applied for would 
be eovered bv homestead and timber and stone entries 
b�- persons �ho thought that when the time came the 
State would withdraw and leave its lands for the benefit 
of individual s who cla imed it subsequent to the attach
ing of the State 's rights. There were on file in the local 
l and office no affidavits showing the date when settle
ment had been made, but it was generally known that 
these persons all cla imed resi <lence on the land as of 
a lat.er date than the State 's appl i cation for withdrawal .  

The State, however, pro<'eeded slowly, with a view 
that no injustice should be done. The appeals were filed 
on the very last date possible. We requested the local 
land office not to forward the appeals to the Commis-
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sioner until such action became necessary, and mean
while the land department put special investigators in 
the field to examine the various pieces of land with the 
view to ascertaining the character and condition of the 
residence that had been made thereon and, so far as pos
sible, the true facts regarding the date when this settle
ment began. The agents were instructed to use all pos
sible diligence to make the fairest and fullest report pos
sible consistent with the amount of sueh work there was 
to do. The agents took photographs of the improve
ments, measured the clearings, reported ful ly the char
acter of the hind, whether good for agrieultural purposes 
or not, and sent in as far as possible the best inf orma
tion that could be obtained as to the date of settlement 
and the facts with reference to its bona fide character. 
It was found in almost every instance, as had indeed 
been previously ascertained by the State, that this land 
was distinctively timber land, and it was practically 
valueless for agricultural purposes and was not of the 
character of land upon which homestead proof could be 
made ; and it was found, too, that the settlement had 
been made upon the land, in almost every case, after the 
withdrawal of the land upon the application of the State, 
and after due notice of such withdrawal had been pub
lished in the newspapers, as required hy the act of Con
gress. 

Meanwhile, in December, 1905, the appeal s had been 
forwarded from the local land office to the Commissioner 
of the General Land Offi<'e at Washington.. This office 
was infonned of that fact when, in response to a letter in 
which we asked for sti l l  further delav in the matter of 
the forwarding of these appeals. Upon the appeals we 
submitted the matter to the Commissioner on the records 
of his office alone, rel ying upon the absolute withdrawal 
of these lands previous to the date of practically all of 
the settlements made upon this tract. 

On March '27, 1 906, the Commi ssioner disposed of 
the appeal involving the 8tate 's common school indem
nity list number 1. This  was followed on .Tune 1 6, 1906, 
by another decision of the Commissioner involving the 
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Sta.tie 's common school indemnity li st number 2. By 
these decisions the contention of the State was upheld 
in the cases of 66 entrymen out of 7 4 cases decided. The 
remaining lists are still pending on appeal before the 
Commissioner 's office. 

About all of the cases decided in favor of the State 
have been appealed by the entrymen to the Secretary of 
the Interior and this  office is now preparing briefs in 
opposition to such appeals in all of the said cases. The 
cases so decided in favor of the State are as follows : 

State vs. William M. Ralston. 
State vs. LOuis Vetting. 
State vs. Daisy E. Spencer. 
State vs. Charles E. Struthers. 
State vs. George Brunn. 
State vs. Alfred W. Marshall. 
State vs. Ellen Maria Engstrom . 
State vs. John Beaton. 
State vs. Charles H. Thompson. 
State vs. Andrew Bloom. 
State vs. Gale Miles. 
State vs. Edward P. Brennan. 
State vs. George C. Morbeck. 
Stat:Je vs. Ulysses F. Early. 
State vs. Lewis M. Squires . 
State vs. Christ H. List. 
State vs. Charles A. Dewey. 
State vs. James Aris. 
State vs. Mat Conway. 
State vs. Lillian Pardee . 
State vs. Albert S. Densmore. 
State vs. Clarence E. Stoddard. 
State vs. William C. Hendershott. 
State vs. Cyrus 0. Zinn. 
State vs. John Brule. 
State vs. George W. Moore. 
State vs. Anna E. Balthes. 
State vs. Frank C. Moore. 
State vs. Edward E. Steele. 
State vs. Henry W. Griffith. 
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State vs. Daniel Hewes. 
State vs. Elmer Hewes. 
State vs. William L. Zeigler. 
State vs. Jerry Alcorn. 
State vs. Clara B. W ethered. 
State vs. George W. Kays. 
State vs. Charles 0. Portfors. 
State .vs.  James R. Hall. 
State vs. Charles N. Downie. 
State vs. Peter G. Craig. 
State vs. Charles J. Topping. 
State vs. James M. Brown. 
State vs. William Helmer. 
State vs. Jennie Paulson. 
State vs. Stephen A. Thorpe. 
State vs. J. Emerson Williams. 
State vs. John R. McDonald. 
State vs. F. C. Donaldson. 
State vs. Albert Anderson . 
State vs. Howard A. Weld. 
State vs. J. E. Oster. 
State vs. Ike Myrick. 
State vs. L. B. FryEh'. 
State vs. Ida M. Ferren. 
State vs. William Clark. 
State vs. James Russell. 
State vs. Joseph J. Russell .  
State vs.  Ella M. Cavanaugh . 
. State vs. Alfred Anderson. 
State vs. Mary A. Russell. 
State vs. Antonio Scapuzzi. 
State vs. Hal H. Essig. 
State vs. Edward Kirsch. 
State vs. Nellie Kildee. 
State vs. Leon Demars. 
State vs. Lyn Lundquist. 

:l9 

The following cases have been decided by the Com
missioner of the General Land Office in favor of the set
tler. No appeal has been taken by the State : 

State vs. Henry W. Thamke. 
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State vs. Samuel Obrecht. 
State vs. William Lesage. 
State vs. William Dewar. 
State vs. Philip Landry. 
State vs. Oliver Lines. 
State vs . •  John J. Morrison. 
State vs. Alvin M. Mason. 

The following cases are sti ll pending on · appeal be-
fore the Commissioner of the General Land Office : 

State vs. James Able. 
State vs. Alfred Anderson. 
State vs. Chas. R. Austin. 
State vs. Joseph Blanchard. 
State vs. Walter Bond. 
State vs. Simon D. Brady. 
State vs. E. P. Brennan. 
State vs. James W. Calkins.  
State vs. R. B. Canfield. 
State vs. S. 0. Chinn. 
State vs. Thomas Coddington. 
State vs. Louis Compo. 
State vs. Elsie Curtis. 
State vs. Homer David. 
State vs. Louis P. Dallberg. 
State vs. John Daviggeo. 
State vs. Thomas Davis. 
State vs. John J. Dodson. 
State .vs .  J. C. Dwyer. 
State vs. Olof Edeen. 
State vs. Andrew F. Engstrom. 
State vs. Homer E. Estes. 
State vs. Homer R. Estes. 
State vs. Jesse G. Estes. 
State vs. A. L. Ferrell. 
State vs. Arthur J. Flint. 
State vs. J. B.  Foreman. 
State vs. J. W. Foley. 
State vs. William Frei. 
State vs. Newton J. Glover. 
State vs. Walter Gumm. 
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Stat.e vs. August Hanson. 
State vs. William Hartman. 
State vs. George W. Hayes. 
State vs. Charles A. Hill. 
State vs. H. H. Hoagland. 
State vs. Arnold Hooper. 
State vs. Chas. F. Hubble. 
State vs. John Johnson. 
State vs. Peter Johnson. 
State vs. J. P. Kleveno. 
State vs. Erick 0. Kullberg. 
State vs. Joseph LaBelle. 
State vs. Mick Lally. 
State vs. · Andrew Leland. 
State vs. Paul Leuschel. 
State vs. Martin Lindwale. 
State vs. E.  Lines. 
State vs. Mary Lippert. 
State vs. L. L. Logan. 
State vs. Walter C. Mandall. 
State vs. Kip Calkins Miles.  
State vs. Charles A. Miller. 
State vs. Thomas 0. Miller. 
State vs. Louis Monson. 
State vs. W. G. Moore. 
State vs. Wm. McCartor. 
State vs. John McCo:ffrey. 
State vs. Joseph 0. McComb. 
State vs. James R. McGuire. 
State vs. Ewen Mcintosh. 
State vs. James G. Nevins. 
State vs. Hill B. Norton. 
State vs. A. W. Nystrom. 
State vs. Wm. Perkins. 
State vs. Zella Perkins. 
State vs. Christina Plavfa ir. 
State vs. Ralph Plummer. 
State vs . •  T. R. Raymond. 
State vs. Paul J. Risley. 
State vs. Wm. C. Robinson. 
State vs. Geo. H. Root. 

41 
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State vs. Wm. F. Root. 
State vs. Frank Rubedew. 
State vs. Wm: Rushing. 
State vs. Wm. Scheave. 
State vs. David Scheney. 
State vs. Thomas 0. Soott. 
State vs. Peter Severson. 
State vs. John Shanon. 
State vs. John W. Shepperd. 
State vs. Cavie Sherer. 
State vs. J. A. Shoufler. 
State vs. Wm. Shoufler. 
State vs. Mike Short. 
State vs. Lulu Showalter. 
State vs. L. J. Simpkins. 
State vs. Geo. W. Spencer. 
State vs. John Stephenson. 
State vs. Alva Strong. 
State vs. Wm. Stoddard. 
State vs. Chas. Strubble. 
Stat.e vs. Erick Swanberg. 
St.ate vs. Chas. Swanberg. 
State vs. Franklin Theriault. 
State vs. Wm. J. rrheriault. 
State vs. D. D. Thomas. 
State vs: Irving Thomas. 
8tate vs. Wm. H. Thomas. 
State vs. Mary C. E. Thompson. 
St.ate vs. Ada L. Toles. 
State vs. Walter Tyson. 
State vs. Patrick Wall. 
State vs. Chas. H. Weihn. 
State vs. W. W. Welch. 
State vs. Andrew West. 
State vs. Alda W ethered. 
State vs. Dorothy Wethered. 
State vs. James P. 'Vhite. 
State vs. F. W. Winship. 
State vs. Lawson U. Dewey. 
State vs. Theophile Delisle. 
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Division 4. 
Cases in Which Hearings Were Had in the Local Land 

Office (Coeur d 'Alene) . 
State vs. Kent. 
State vs. Geo. Reed. 
State vs. Wallace. 
State vs. Burgess. 
State vs. Dunn. 
State vs. Routhier. 
These cases all related to land in Township 62 N ortb, 

Range 1 W. B. M., the plat of survey of which township 
was filed in the local land office on April 12th, 1905. 

Under the provisions of the Act of Congress 
of March 3rd, 1903, the state was given sixty 
days prior right after the filing of township plats within 
which to make selections to satisfy its rights. The land 
involved in the above contests was selected by the State 
on the 10th day of June, 1905, to satisfy the grant to .the 
State for charitable and educational purposes. There
after contestants in the above cases filed their applica
tions for homestead entry which were rejected by reason 
of the prior selections of the State. From these decisions 
they appealed and asked that a hearing be bad to deter
mine their rights by reason of their settlement upon the 
land previous to the survey. In accordance with their 
application for hearing the cases were tried in August, 
1905, before the Register and Receiver. rrhe State won 
in each instance, the Register and Receiver holding 
that none of these contestants were shown by the evi
dence to be bona fide settlers upon the land prior to the 
survey. Cases are now pending on appeal before the 
Commissioner and briefs have been prepared in support 
of the State 's contention. 

Division 5. 
Contests Involving Indemnity Selections For Forest 

Reserve Losses. 
There are a number of contests pending wherein the 

State 's land selections for common school purposes has 
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been attacked on the ground of invalidity of the base. 
ht other words, that the land in lien of which these selec
tions were made had never really been lost to the State. 
rrhe selections attacked were made by reason of the fact 
that many sections numbered sixteen and th i rty-six, but 
as yet unsurveyed, had been lost to the State by inclu
sion within the Bitter Root Forest Heserve. To make 
good these losses the State selected certain timber land 
in Township 52 North, R. 1 East, B. M. After the 
State 's filings had been made, certain individuals offered 
timber entries thereon, and appealed to the Commis
sioner of the General Land Office from the action of the 
Register and Receiver in rejecting the same. The fol
lowing are �ses of this character now pending on ap
peal : 

'Villiam W. ·w ebb vs. State of Idaho. 
Noah R. Palmerter vs. State of Idaho. 
Donna Potter vs. State of Idaho. 
Alexander Main vs. State of .Idaho. 
Harry A. Kunz vs. State of Idaho. 
Rodney H. Olney vs. State of Idaho. 
Calvin McDorman vs. State of Idaho. 
Angus Reid vs. State of Idaho. 
Josephine ¥cintosh vs. State of Idaho. 

Division 6. 

Miscellaneous Cases. , 
Walter G. Bangs vs. State, pending before Commis

s ioner. 
Nicholas A. Bangs vs. State, pending before Com

mi ssioner. 
Joseph H. Stevens vs. State, pending before Com

missioner. 
,John H. Gaa vs. State, pending before Commis

sioner. 
Mike Short vs. State, pending before Commissioner. 
Guv W. Stewart vs. State, pendibg before Commis

si oner. 
N. P. Ry. Co. vs. State, pending before Commis

sioner. 
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Robert G. Pritchard vs. State, pending before Com
missioner. 

Mary Carey vs. State, pending before Commissioner. 
Alfred McGarey vs. State, pending before Connni s

sioner. 
In re Protest Townsite of Kingston. Pending be

fore Coeur d 'Alene Land Office. 
Orville Jackson and Geo. W. Mcintyre vs. State. 

Settled. 
Ex parte relinquishment of ] ands in Lewiston Sci

entific School State List No. 6. Appealed to the Secre
tary and decided in favor of State. 

Ex parte cancellation of portion of Lewiston Normal 
Schoo] List No. 8 ;  Normal School purposes. Appealed 
to the Secretary ; decided against the State ; pending on 
petition for review. 





OPI N IO NS 

Bo1sE, lDAHo, February 7th, 1905. 
To His Excellency, 

FRANK R. GOODING, 
Governor of Idaho. 

Srn : - In compliance with your request, I have ex
amined House Bill No. 27, entitled, " An Act providing 
for the issuing of state bonds for the erection and equip
ment of a metallurgical laboratory, the erection and 
equipment of an agricultural building, the erection and 
equipment of a domestic science building, the establish
ment and support of an auxiliary experiment sta t i on, and 
prescribing how such bonds shall be issued, and how the 
proceeds of the sale of such bonds shall be expended ; ' '  
House Bill No. 59, entitled, " An Act providing for the 
issuance and sale of state bonds in the sum of seventy
eight thousand dollars, and appropriating the proceeds 
thereof to the Academy of Idaho for constructing addi
tional buildings and increasing the equi pment of said 
academy " ;  House Bill No. 60, entitled, " An Act provid
ing for the issuance of statJe bonds in the sum of forty 
th,ousand dollars for the purpose of er<>cting a dormi
tory and furnishing the same for the Alhi on State Nor
mal School, and providing how the proceeds of the sale 
of suc11 bonds shall be expended ' ' ;  and House Bill No. 
63, entitled, " An Act providing for th(' i ssue of statle 
bonds for the purpose of establishing an eight-grade 
training school and furnishing accommodations for the 
departments of science, manual training, and physical 
training, by the erection of additions to tl u�  present main 
building of the Lewiston State Normal Rd1ool , said Act 
prescribing how the proceeds of the sa l e  of such bonds 
shall be expended1 ' '  with a view of determining twQ 
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propositions only which were involved in said request, 
to-wit : ( 1 )  Whether or not the bonds contemplated in 
said bil ls would be state debts within the purview of the 
state debt limitation, and ( 2 )  whether or not the pro
visions of said bills authorizing the proceeds of the sales 
of ]and, or of the timber thereon, granted to the State 
of Idaho bv the United States as an endowment for the 
institutions named in said bills, or tl1e interest upon the 
proceeds of the sale of said ]and and timber, to be set 
aside as a sinking fund for the payment of said bonds 
and the interest thereon, are constitutional ; and I have 
to advise you as follows, nainely : 

First : The bonds provided for in said bills evidence 
the obligations of the State, and they are state debts of 
a primary nature. The State authorizes their issuance ; 
they are given for money borrowed by the State ; the 
money to be procured thereby is for state purposes, that 
is, to erect bui ldings for state educational institutions ; 
and finally the burden to discharge the obligation, both 
principal and interest, is  upon the State. The bonds 
must be paid out of the State 's resources, and can only 
be discharged by a resort to taxation. 

They are state debts, and, as such, must be consid
ered in computing the state debt limit. 

Second : The provi sions of the bills under consid
eration authorizing the proceeds of the sales · of such 
land and the timber thereon, or the interest received from 
the investment of the proceeds of the sale of such land or 
timber, to be diverted into a sinking fund for the pur:
pose of paying the interest upon such bonds or to dis
charge the bonds, are void, i n  that they contravene the 
provisions of the Constitution of the State of Idaho and 
the Idaho Admission Act. under which Act donations of 
]ands were made to the State of Idaho for educational 
purposes ; and inasmuch as the uses to which moneys 
received from the sale of said lands and the interest 
thereon might be applied were the subject of an opinion 
by my predecessor, a copy of which opinion is hereto 
attached for vour information, and in view of the fact 
that all bonding acts heretofore passed, providing for 
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the issuance of bonds in aid of state educational institu
tions, containing similar provisions, were by my prede
cessor declared unconstitutional ; and as thi s  opinion has 
been acquiesced in by the state officials, and they have 
changed their books and kept thei r accounts in conform
i ty with said opinion, I do not deem it necessary at this 
time to enter into a lengthy discussion of the questions 
suggested therein. I ·will say, however, that thi s  sub
ject was cal led to my attention some time ago, upon the 
i ntroduction of these bills, and in view of the fact that 
they were in contravention of the opinion of my prede
cessor above ref erred to, I lnade a careful examination 
i nto thi s  sub,ject, with reference to the donat.ion of lands 
m ade by the general government to the State of Idaho 
for educational puri>oses, and I have l ooked into the mat
ter of land grants to other western states generally, said 
grants being similar in character and purpose to ours, 
and 1 am firmly of the opi ni on that the grants of l and to 
the State of Idaho for educati onal purposes were in 
trust, and that the express terms of the grant and the 
provisions of the Constitut ion requi re the State, as trus
tee, to maintain the permanency of the funds _arising 
from the sale of lands so grunted, and from the sal e of 
the iimber upon such l auds, and that the State i s l imited 
to the ni;ie of the i nterest and i neome of the funds, and ,  
fu rther, t.hat the State is  requ i red t o  expend such i n h:r
est in the support of such educational institutions. ln 
thi s respect, money s reeei n�d from l eases and renta l s uf 
said l auds should be used i n  the support and maintenance 
of sa i d  instituti ons. 

While there has been a s l i gh t  d iversity of opinion 
among attorneys relat i ve to the con struction to be placed 
upon 1 e rta i n  secti ons of the I dah o Admission A ct, wi th 
refen·uf.e to grants of l and for school purposes, there 
l w �  been one case where the p rec i se question came before 
th<> Su p t·em e Court of N:orth Dakota, namely : 

S tate ex rel . Board, ete . ,  vs.  }fcMillan, Treas. ,  96 N.  
W. Jlu, decided August 6th , Hl03, and the court without 
:uiy hesitancy construed Se<'. 1 0  of the North Dakota 
Enabling Act, which is  similar to Sec. 5 of th e Ida h o  Ad-



50 ATTOBNEY GENERAL 's BEPORT. 

m i ss i on Act, to cover all grants of land to the State for 
educational purposes ; and so decided, without reference 
to the provisions of the Constitution of North Dakota. 
Thi s  is a recent case cover ing a1 1  phases of this subject , 
and

_ 
to my m ind i t  i s  conclus ive. 
In passing, it may he sa i d that some provision should 

be wade by a tax levy for the paym ent Gf the bonds here
tofore issued in favor of the vari ous educational insti
tutions. · I understand a large amount of the school 
moneys is invested in th ese bonds, some of the bonding 
acts themselves requiring the State Board of Land Com
missioners to so i nvest said funds,  and these funds will 
suffer unless exvress vrov i s i on i s  made for the payment 
of said bonds as they become due. 

I am , very respectfully, 
J. J. GuHEEN, 

Attorney-General. 
This opinion was upheld in the case of I. F. Roach 

et al. vs. Frank R. Gooding, Governor, et a1 . ,  reported 
in 84 Pac., 642. 

BmsE, IDAHO, March 15th, 1905. 

To His Excellency, 
FRANK R. GOODING, 

Governor. 
Srn : -Answeri ng your verba l request as to the le

gality of Senate Bill No. 10:>, entitled, " An Act to amend 
Sections 4, 6, and 60 of an Act approved February loth, 
1899, entitled " A n Act to provide for the organization, 
government and powers of C' ities and villages, ' '  I would 
respectfully state th at the original secti ons sought to be 
amended by sai d  bi ] ]  were first enacted in 1893 ( Sess. 
Laws 1893, pp. 97-129 ) ,  and the whole of said laws, to
gether with other sections , were re-enacted in  1899 
( Sess . Laws 1899, pp. 192-21 5 ) .  Sections 6 and 8 of said 
Act of 1899 were amended in 1903 ( Sess.  Laws 1903, p. 
187 ) .  rrhe sole object and intent of Senate Bill No. 105, 
as gathered from the context, wa s  to prov i de for biennial 
elections in cities and towns of more than one thousand 

. and le.ss than :fifteen thousand inhabitants, and there 
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was no intention on the part of the Legislature to make 
any changes in the offices of such towns ; and in order to 
make such provisions effective i t  was neeessary to amend 
Sections 4, 6, and 60 of the Act of 1899. In amending 
Sec. 6 of said Act of 1899, it seems to have been over
looked that said section had been once amended, namely ,  
in 1903 ( Sess. Laws 1903, p.  187 ) .  The amendment made 
to said section at that time, however, was a proviso to 
the effect that the council might prov ide by ordinan<'e 
that the city clerk should be ex-officio  police judge, which 
amendment is incorporated i n  Sec. 6 of Senat.e Bill 105. 
Sections 4 and 60, as amended, are perfectly clear ; but 
Sec. 6 of the present bill is somewhat ambiguous, in that 
it provides for the ·election of a clerk and other officers, 
and in lines 14, 15, and 16, wh ich deal with appointive 
offices, it i s  provided that the mayor, with the consent 
of the council , may appoint a ci�· clerk and an overseer 
of streets, etc. This is cl early au error . There is no 
question in my mind that i f  the court was cal led upon 
to construe thi s  section i t  would hold that the derk must 
be elected, as provided in the first part of said section 
and as had always been provided , which would ]eave that 
part of the section prov id ing for the appointment of a 
city clerk inoperative ; and that there was no int�ntion 
on the part of the Legi slature to substitute the words 
" city clerk " for " c ity attorney " in line 1 5, and that the 
same was a clerical error. The el ection of a <'lerk had 
already been provided for in sai d Se<'. 6, and the use of 
the word " cl erk " in l ine 1 5  t.hereof was not necessary 
and rendered such secti on ambiguous. Three previous 
legislatures, in adopting th i s  same section, had used the 
words " ci ty attorney " i n  said secti on where the words 
" citv clerk

0
" are inserted in th i s  bi 1 1 .  As the whole aim 

a nd ·object. of 8enate B i l l  1 05 was to provide for biennial 
electi ons, it i s  onl y common sense to presume that an 
error was made in  the use of the word " el erk " for " at
torney " in said section. That the Legi slature did not 
intend to repeal the provi si on for the appoi ntment of the 
c ity attorney is plain . It p rov ided for th e eleeti ou of a 
city clerk in the first portion of Sec.  6, and the word 
" clerk " being superfluous in line 15, said provi sion with 
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the word " c l erk " omitted would read • • • 
" the mayor, with the consent of the council, may appoint 
a city • • • and an overseer of streets, 
who shall hold the i r  offiees for two vears " • • 
·with the word " clerk " i n  I ine 13, tl;e whole section is  am
biguous ; with the word " el  erk " omitted from line 15, 

. that portion of the pa ragra ph i s  ambiguous, as said 
paragraph, as constructed, was framed to include more 
aµpointments than one by the mayor and the counci l ,  and 
it is plain that it was not intended that a clerk should 
be appointed ; and it  is but fai r  to presume, in v iew of 
the scope and intention of the who le  bi l l ,  that the Legis
lature did not intend to deprive the mayor and council of 
the power to appoint a city attorne�·. The law providing 
for the appointment of a c i ty attorney has been in force 
since the passage of the first aet regulating cities of �he 
second class, and the need of it at this time is much 
they had substituted some posit.i on or office other than 
one whose electi on bad already been provided for, the 
presumvtion that a mi stake had been made would not 
he so strong. As a matter of fact, i t  was a clerical mis
take, made in the drawing of the bi l l ,  and which was not 
discovered unti l after i ts passage and when it was too 
late to rectifv. The ti tl e of Senate Bill No. 105 does not 
pretend to ainend See. 6, as passed in 1903 ; and Sec. 6 
as passed in 1903, i s  only  repealed by the  repeal ing c lause 
of this Act in  so far as i t  conflicts with the provisions 
of this Act ; and as i n  my opinion ( and as within my 
knowledge )  the word " cl erk " was not intended to be 
used in line 15 of Sec. 6 of Senate B i l l  No. 105, T would 
sa�· that that porti on of Sec. 6 of the Act of 1903, where
in the words " ci ty attorney " are used should stand, and 
lines 14 to 17 of Sec. 6 of Senate B i l l  No. 105, read in 
conjunction with the Act of 190:l, and read in the light 
of the facts of the case and the intenti on of the Legisl a
ture, should be read as follows : ' ' The mayor, with the 
consent of the counci l ,  may appo int a city attorney and 
an overseer of streets, who shall hold their offices two 
years, unless sooner removed by the mayor, with the con
sent of the council. " There is no mistake in such Act 
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which would, in my opinion, render the same inoperative, 
or cause any trouble if the same became a law. 

I am, very respectfully, 

J. J. GUHEEN, 
A ttorney-General. 

Bo1sE, lnAHo, April . . . , 1905. 
H. N. COFFIN, 

State Treasurer, 
Boise, Idaho. 

· Srn :-Replying to your inquiry relative to Holise 
Bill No. 132, entitled, " An Act Entitled an Act to Pro
vide for the Payment of Certain University Warrants 
Is1med by Authority of the Idaho Legislature for the 
Purpose of Erecting a University Building, " approved 
March 15th, 1905 , I have to say that it i s  very doubtful 
upon the face of said Act whether you can pay the war
rants therein referred to. However, as there is a more 
serious defect than appears upon the face of said bill, I 
shal l not d iscuss thi s phase of it. . 

These warrants were i ssued by the Board of Regents 
of the University of Idaho under authority of an Act en
titled, " An Act to Amend an A ct Entitled ' An Act to 
Establish the University of Idaho , ' "  approved Febru
ary 24th, 1893 ( Sess ion Laws 1 893, p. 48) . The Act of 
1893 provides that these warrants shall be a charge upon 
c.ertain taxes to he col l ected during the years 1893, 1894, 
and 1895, and provides that said warrants shall be a 
charge upon sai d  taxes only, and not a charge against the 
S i.ate. Certain of these warrants and a l i st of outstand
i ng warrants were presented to the Board of Examiners 
}larch 2nd, 190;), and said  Board, at the request of the 
parties presenting the same, authorized the State Auditor 
to certify said warrants and said l i st of warrants to the 
Legislature,f or its action. From th e journals of the 
Legislature it does not appear that thi s  list was received. 
However that may be, .thi s Act passed the House and 
the Senate on February 21 st, 1905, and March 1st, 1905, 
respectively,and the action of the Board of Examiners, 
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in certifying the said warrants and list of warrants, was 
taken subsequently to the passage of the bill by both 
houses of the Legislature. 

Sec. 18 of Art. IV of the Constitution, among other 
things, provides : 

" They ( the Governor, Secretary of State, and At
torney General ) shall constitute a Board of Examiners, 
with power to examine all claims against the State, ex
cept salaries or compensation of officers fixed by law, 
and perfonn such other duties as may be prescribed by 
law. And no claims against the State, except salaries 
and compensation of officers fixed by law, shall be passed 
upon by the Legislature without · first having been con
sidered and acted upon by said board. ' ' 

The bill was passed by the Legislature before · the 
claims it was intended to pay were certified to the Legis
lature by the Board of Examiners, and this, in my opin
i on,renders the Act void. 

I am, veryrespectfully, 
J. J. GUHEEN, 

Attorney-General. 

Bo1sE, IDAHO, February 20, 1906. 

HON.H. N. COFFIN, 
State Treasurer, 

Boise, Idaho. 

DEAR Srn : - In answer to your inquiry as to whether 
the bond submitted by the First National Bank of Black
foot Idaho, as security for the deposit of state money is 
sufficient, I would advise you as follows : 

This bond furnished by tJhe American . Surety Com
pany of New York in the sum of $10,000.00 does not con
form to the provisions of law relative to this matter. 
There i s  set forth on page 307 of the Session Laws of 
] 91 ,5, the form of bond which must be substantially fol
lowed in writing these securities. I would suggest that 
you advise the First National Bank of Blackfoot, Idaho, 
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that a bond must be furni shed which i s substantially the 
sau .e as that set forth in  fu l l in the Session Laws o·

f 1905. 
Yours very truly, 

J. J. GUHEEN, 
Attorney-General. 

Bo1sE, lnAHo, January 18, 1906. 

MR. WILL H. GIBSON, 
Secretary of State, 

Boise Idaho. 

DEAR Srn : - Answering your verbal communication 
as to whether the Act of the Legislature, House Bill No. 
216, p. 231, Laws of 1905, providing for the publication 
and sale in pamphlet form of the laws of Idaho repeals 
all other acts with reference to the publication and dis
tribution of the said laws, I will say that there is some 
doubt as to whether this law repeals sp,ecial laws upon 
this subject, and to construe that it does so would result 
in complicati ons that would be somewhat detrimental to 
the interests .of the state, and interfere with the proper 
duties of certain officials of the state. 

I would say that you would be justified in omitting 
from the provisions of this Act the election laws which 
are required to be furnished to various election officers 
of the state, and also such school laws as should be fur
nished to school and county officers. 

Very truly yours, 

HON. ROBERT S. BRAGA W, 
State Auditor, 

Boise, Idaho. 

J. J. GUHEEN, 
A ttorney-General. 

September 22, 1906. 

DEAR Srn : - Answering your verbal request of yes
terday, I will say that the sum of $2,156.80, being the bal
ance in the fund known as the State Charitable Fund 



• 56 ATTORNEY GENERAL 'S REPORT • 

J anuary 1st, 1906, as shown by the books of your office, 
is available for the educational expenses of the deaf, 
dumb and blind children of this state, as provided in the 
act of 1905 ( Session Laws of 1905, page 421 ) , creating 
the fund known as the ' ' State Charitable Institutions 
Fund. ' '  

Very truly yours, 

J. J. GuHEEN, 
Attorney-General. 

April 8th, 1905. 

IN THE MATTER OF THE THUNDER MOUNTAIN WAGON ROAD. 

HON. ROBERT S. BRAGAW, 
State Auditor, 

Boise, Idaho. 

DEAR Srn : - I  have your letter of the 5th inst., refer
ring to me vou�hers and claims Nos. 8353, 8956, 8986 and 
9007. 

These claims have been regularly allowed by the 
Board of ]Jxarniners, and they ,should be paid. The bal
ance of the fund of $20,000.00 appropriated by the State 
for bui lding the Thunder Mountain Wagon Road should 
be used for thi s  purpose. In other words, all the money 
now in the hands of the State Treasurer credited to the 
'fhunder Mountain Wagon Road Fund is available to pay 
these claims and should be drawn upon to the extent of 
that amount. I understand that part of the subscribed 
fund has not yet reached the 'freasurer 's office, but is 
in the hands of Ex-Governor J ohn T. Morri son, as trus
tee, and at present is tied up by l itigation. If such fund 
reaches the Treasurer, the balance due upon any of these 
bills can then be paid out of such fund, if there is  suffi
cient money. If the amount of the fund appropriated 
by law has been exhausted, you cannot draw a warrant 
upon such fund. 

Very respectfully, 
J. J. GuHEEN, 

Attorney-General. 
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HON. ROBERT S. BRAGAW, 
State Auditor, 

Boise, Idaho.  

April 1st, 1905! 

Srn : - Herewith I return to vou letter of Frank S. 
Rice, County Treasurer of Idaho County, which you sub
mitted to me, with request that I advise you what pro
visions of law are applicable to the state of facts therein 
disclosed, and I have to say that Sec. 22 of the Act ap
proved March 11th, 1903, is as follows : 

' ' Sec. 22. Any officer who shal l  refuse to turn over 
any moneys collected for licenses i ssued as herein pro
vided, shall be guilty of a misdemeanor, and upon con
viction thereof shall be immediatelv removed from office 
and be l iable to criminal prosecuti oi1 . ' '  

Sec. 4786 of tihe Penal Code provi des that every offi
cer charged with the receipt , safekeeping, or disburse
ment of public moneys, who neglects or fai l s  to keep and 
pay over the same in the manner prescribed by law, is 
guilty of felony. Sections 4785, 4790 and 4791 of the 
Penal Code relate to the same matter. 

Sec. 1 7  43 of the Political Code consti tutes the county 
attorney the l egal advi ser of county officers, and Mr. Rice 
should consult with him ; and I a lso th ink the Game 
"VVarden should be apprised of the situation. The bonds
men of the justice would, of cou rse, be l iable for the 
amount which he withholds. 

Very respectfully, 

HON. ROBERT S .  BRAG AW, 

State A u ditor, 
Boise, Idaho.  

J. J.  GuHEEN, 
A ttorney-General. 

April 17th, 1905. 

Srn :-Replying to your inquiry relative to your 
duty with reference to certain requ i s iti ons made by the 
Board of Regents of the University of Idaho for money 
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_appropriated to said University, I have to say that I find 
no law authorizing you to draw warrants upon the 
Treasurer for moneys in his possessi on appropriated to 
the University upon requisitions of the Board of Re
gents ; but, upon the other hand, it i s  expressly provided 
that you should draw warrants upon all stated funds or 
appropriations only upon the presentati on of proper 
vouchers or claims in favor of the parties entitl ed there
to, which have been approved by the Board of Exam
iners, as provided by law, and claims against the State 
incurred in the management of the . University are not 
excepted f rom thi s mode of procedure. 

It is my view that under the existing law you shou l d  
draw warrants upon funds and appropria tions belonging 
to the University only after cl aims incurred in the man
agement of the University have been allowed by the 
Board of Examiners, and warrants should then be drawn 
in favor of the parties enti tled thereto. 

I am, very respectfully, 

J. J. GUHEEN, 

.Attorney-General. 

MISS MAY L. SCOTT, 
State School Superintendent, 

Boise, Idaho. 

January 4, 1906. 

:MADAM. : -Replying to your verbal inquiry of the 
3rd instant asking in regard to the fiscal affairs of inde
pendent school districts and particularly with reference 
to the question whether warrants d rawn by the officers 
of such di stricts must be countersigned by the County 
Superintendent and the County Audi tor, I would re
spectfully refer you to Sections 1040-1042 of the Politi
cal Code. These sections provide as follows : 

' ' Sect.ion 1040. "" "" • The said county treasurer 
sha ll  pay over to the treasurer of any independent school 
district under the provisions of this ch apter all moneys 
bel ongi ng tlO such district upon the presentati on of an 
order from the clerk of the Board of Trustees of such 
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district, signed also by the chain11an thereof, and coun
tersigned by the County Snperin!R.ndent and County 
Auditor.'' 

"Section 1042. It shall he the <luty of the county 
auditor upon the presentation of any order from the 
clerk of the board of trustees of am· school district in his 
county, said order also being sih"11ed by Ule chairman of 
the said hoard of trustees, or in his absence, by the other 
member of the board, to draw his warrant upon the school 
fund standing to the credit of the said district in favor of 
the person mentioned in the said order: Provided, That 
in case of independent school districts orders, he shall 
not draw his warrant, but countersign the warrant or 
onl<·1· of said di'{trid otlker� : Pn)vi<l<.·<l, further, Tl 1at 
the said orders h1we been countersigned b>· thP county 
superintendent, but in no case shall he issue a warrant, 
or countersign an ord<>r for a greater amount than then• 
is cash in the brea�ur>· to the credit of said district." 

It is evident from the history of these sections and 
tl1c :nnendments thttt have at various times been made 
in the law relating to this subject tha't it was the inten
tion of th� legislature to require all warrants or orders, 
for whatever purpose issued by the officers of independ
ent school districts, to be countersigned by the count� 
audit.Jr and the county superintendent. 

Very respectfully, 

MISS MAY L. SCOTT, 

J. J. GuHEEN, 
Attorney-General. 

March 7, 1906. 

Strtte Superiutende,nt of Pu./Jlic l11:drucfion, 
Boise, Idaho. 

DEA1' :MADAM :-In response to :·our verbal inquiry of 
March 6, relative to the proce<lnrt> for lrvying b1xes to 
provide for the interest and pa>·meut of s<'hool bonds, 
I have to advise you as follows : 

Your inquiry doe:> not statt- whether the sehool dis
trict in question is operating under the law npplicnbl1• 
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to independent school districts, or whether it is simply 
under the law relative to the general school districts 
of the state. You do not specify what particular point 
you are desirous of haYing information on, and I can 
only gather that there is some uncertiainty in the case of 
ihis district as to how they shall pr0<•eed to levy the 
taxes mentioned above. Assuming that this is  the case, 
I will set out the provisions of the law relative to such 
levy. Section 1036 of the Political Code provides as fol-
lows: · 

" 1',or the purpose of establishing and maintaining 
public schools in the seYeral counties of the state, the 

. board of county commissioners of each county shall, at 
the time of levying the taxes for state and county pur
poses, levy a tax of not Jess than five mills nor more than 
ten mills on each do1Jar of taxable property, in their re
spective counties, for school. purposes. Said taxes must 
be assessed and collected iu earh county as oilier taxes 
for state and county purposes. • • • " 

Section 1315 of the Political Code provides that the 
general meeting of the board of count�' commissioners 
for the purpose of Jeyying taxes is tlo occur on the sec
ond M onday of September, annually. There is, however, 
a special provision of the law relative to the annual levy 
for the purpose of paying i.nterest on bonds. This is  
found in Rection 1050 of the Political Code, and is as fol
lows: 

' ' The school trustees of each distri<'t musti ascertain 
and lev�· annually the tax necessary to pay the interest 
as it  becomes due, �md a sinking fund to redeem the bonds 
at their maturity, and said tax is a lien upon the prop
erty of said school district and must be collected in the 
sa1ne manner as other taxes for school purposes. "  

1'1wre is nothing said in the above as to when this 
lev�· is to occur. It might, however, in my judgment, be 
levied aud voted under the proYision$ of Sertion 1043 of 
the Political Code, which reads as follows : 

' ' It shall be lawful at the annual school meeting and 
election on the first Monday in June to vote upon the 
question of whether or not any special tax shall be levied 
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for any purpose, such as building and repairing school 
houses, or for the support of public schools in the dis
trict ; said meeting may first decide the rate to be levied, 
not to exceed ten mills on the dollar of taxable property, 
then to proceed to ballot, on which ball ot shall be wri tten 
or printed, ' ' Tax - Yes, ' ' or ' ' Tax -No, ' '  and none but 
actual resident freeholders and heads of famil ies of sai d 
districts shall vote at such electi on. A separate baHot 
box shall be used for voting on any question of taxation 
or other business concerning school s  and school i ntei:ests, 
from that used in voting for trustees . It sha11  be th e 
duty of the judge and clerk of said el ection to prepare in 
duplicate an abstract of the vote at such electi on, show
ing the number of votes cast for trustee, and the number 
of vot.es cast for and against the proposition voted for, 
to file one of said abstracts with the clerk of the d i strict 
and the other with the clerk of the board of countv com
m1ss1oners. If a majority of the votes po1 1ed a

'
t such 

election are in favor of the tax, the board of trustees 
must immediately make such lev�· and certi f�· the fact, 
the date thereof, and the rate of tax levied, the year for 
which levied and the number of the district, to the clerk 
of th e board of county commissioners , but not more than 
one special tax can be levied in one year. " 

It will be noted in the foregoing that the annual 
special tax provi ded for i s for " such purposes as  bui l d
ing and repairing school hou ses, or for t1 1e  support of 
publ i c  school s in the di strict. " It is prob�1 hi e that a tax 
levied for the payment of i nterest on bonds wou l d  be 
proper as a special tax under t1 1e provisions of thi s  sec
tion. It will be noted, however, that the le'·�· must 0<�cur 
at the time of the annual school meeting on the first �fon
day in .Tune ; and it must furthff be borne in m i nd that 
not inore than one speci al tax ean be levi ed i n  one year . 

Trusting that thi s  may answer your questi on,  or i f  
not, trusting that you may make the questi on so definite 
that we v.rill be able to te11 what is wante<l, I am 

Very truly yours, 
J . •  J. GuHEEN, 

A ttorney-General. 
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February 11th, 1905. 
MISS MAY L. SCOT'l.1, 

State Superintendent of Pu blic Instruction, 

Boise, Idaho. 

Mr DEAR Miss ScoTT : - Replying to your letter of 
�,ebruary 9th, relative to provi sion made for conducting 
specia l  and regular teachers ' examination, I have to say 
that Section 14, of an Act enti tled, " An Act to establish 
the office of county superinten dent of public i nstruction, 
and prescribing the duties of the same, " a pproved Feb
ruary 17th, 1899, is as follows : 

' ' The county superintendent shall be allowed all 
necessary expenses incurred in the examin.ation of 
teachers, for blanks, books, stationery, pens and ink, out 
of the current expense fund of the county. ' '  

Section 24, of Chapter III, of an Act entitled, " An 
Act to establish and maintain a system of free scho ols, ' '  
approved February 6th, 1899, is in part as follows : 

" He ( the county superintendent) may call to his 
aid for the purpose of assisting in any public- examina
tion any competent teacher or teachers not to exceed two 
in number, who shall receive as compensation not to ex
<'eed four dollars per day. " 

Doubtless it is the section just recited that you re
ferred to in your telephone communication of the 10th 
inst., which, of <'ourse, if not repealed, would definitely 
determine the question. 

This Act approved February 1 7th, purports to es
tablish the office of county superintendent of public in
struction, and to prescribe the duti es of such officer. It 
embraces the same subje<�t, and was enacted for the same 
purpose, as Chapter Ill of the Act approved February 
6th. It does not purport to amend the earlier act. It 
seems to have been the intention of the Legislature to 
substitute the later act for the earlier one, and to make 
it contain all the Jaw on the subject, at least with regard 
to the subject under consi<leration. There is in the later 
act a section providing for expenses of examinations, and 
it is therein provided that the county lilUperintendent shall 
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be allowed necessary expenses in connection with exam
inations, for blanks, books, stationery, pens and ink. 
This provision is found in the earlier act in the section 
cited supra, relative to assistants, etc., and it must be 
held that in excluding the provision relative to assistants 
in the later act, it was the" intention of the Legislature 
to repeal any provision relating thereto contained in the 
earlier act. 

I therefore advise you that there is no provision of 
law making expenses incurred by the county superin
tendent in procuring assistance at county teachers ' ex
aminations a charge upon the county. 

If in your judgment, county superintendents should 
be allowed such expenses, you would better have pre
pared a bill with that end in view. · 

I am, very respectfully, 

MISS MAY L. SCOTT, 

J. J. GuHEEN, 
Attorney-General. 

April 21st, 1905. 

State Superintendent of Public Instruction, 
Boise, Idaho. 

MADAM :-Heplying to your inquiry relative to the 
qualifications of electors in school distr iet e lections to 
determine whether or not bonds shall be i ssued, I have to 
advise you that in elections of this character persons 
possessing the general qualifications of Pl ectors, and who 
are ' ' resident freeholders ' '  or ' ' resident householders, ' '  
are entitled to vote. • .  

I am, very respectfully, 

MISS MAY L. SCOTT, 

J. J. GuHEEN, 
.A ttorney-General . 

• July 18, 1906. 

State Superintendent of Public lnsfrurtion, 
Boise, Idaho. 

DEAR MADAM : -Heferring to the inquiry of Miss 
Bernice McCoy, county superint.endent of Nez Perce 
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county, in her letter to you of .July 16th, I have to ad
vise you as follows : 

Sec. 45 of the Act of Februa ry 6, 1899, as amended 
b�" the Act of March 10, 1 903 ( Sess. Laws 1903, p. 287 ) ,  
provides : 

' ' That a school house already bu i lt  shal l not be re
moved, or a new site for school house he designated , ex
cept when di rected. by a two-thirds vote of the electors of 
said district at an electi on held for that purpose , whiC'h 
election may be a speeial or gen eral school election. ' '  

·we think it is clear from the above that it would be 
necessary for two-thirds of the whole  number of quali 
fied electors o f  a di strict to vote i n  favor o f  rem ova l to 
a new site in order to carry i t. Otherwi se, a small major
ity of the electors, by securing a two-thirds vote of those 
present at the meeting could secure such removal . 

Yours very truly, 

MISS MAY L. SCOTT, 

J. J. GuHEEN, 
A ttorney-General. 

April 9th, 1905. 

State Superintendent of Public Instruction, 
Boise, Idaho.  

MADAM : -Replying to your letter of April 6th rela
tive to recognition by the State Board of Public Instruc
tion of certificates and diplomas i ssued by other states, 
I have to advi se you that Sec. 1 of an A.ct entitled, ' ' An 
Act to Amend Section Four of F ree Schools, App roved 
February 6t.h, 1899, ' '  approved March 9th, 1905, among 
other things provides : 

' ' The Board may issue certificates to persons hold
ing state dipl omas from other states requiring similar 
qua l i.fica.tions.  ' '  

Under this provision the Board i s authorized to 
i ssue Idaho certificates to holders of diplomas issued b�· 
states requiring qualifications similar to tJhose required 
by Idaho of applicants for diplomas . The qualifi�tiQn� 



A.TTOBNEY GENERAL 'S REPORT. 65 

referred to are prescribed in  said Section 1, where it 
is  provided that appl i cants for state diplomas shall pos
sess good moral character, and shal l  pasR an examinati on 
in al l  the branches included in the course of study prc
scribe<l for the public schools of the 8tate, didactics and 
such other branches as the Boa rd may prescri be ;  tha t 
they shal l have been engaged suC'cessful 1y i n  teach ing 
for at least five years, two of which must be in the state 
issuing the dipl oma, and shall be the holder of a state 
certificate. 

Holders of diplomas from state institutions of other 
st.a tes a re not entit led to an Idaho eertificate bv virtue 
thereof, even though such diploma confers uP<>n the 
holder a l i fe certificate to teach in  the state where i ssued . 
The re<1u i rements of I daho rel ative to th e  issuance of 
d i plomas must be compl ied with . J n  other words, only 
persons ho l d ing d i p l omas pro('u red by conforming to re
qui rements s im i l a r  to those i n  sa i d  act prescribed for 
Idaho dipl omas, a re ent it led to I daho certificates, with
out examinat i on,  etc. 

1'he. Board i s  not authori zed by th i s  act to recogni ze 
certificates issued by other states. A ppl icants for I daho 
certificates, other than those hol d i ng state diplomas pro
cured as abo,·e i ndicated, must meet the condit ions im
posed ; that is ,  they m ust t•ompl y with the requirements 
prescribed for Idah o certifi('ates, wh i ch a re th e same as 
above recited for I<laho d i p l omas, with the except i on 
that only th ree �·ears ' tea eh ing experi ence aud a first 
grade county certificate a re requi red . 

I nm, very respe<:'tfully, 

.J. .J. GuHEEN, 
A ttorney-Genf�ral . 

• 1 anuary 4th , 1905. 
HONOHABLES T.\YLOR ,  H A RT AND N l!G��NT, 

Idaho Sta te Senafr.  

G EN TLEM1':N : - Fpon the motion hel 'etofon• �uhm i ttP<l 
to me, to-wit : 
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' ' That th e m i nutes o f  t h e  senate be, after having 
been read and cor rected, tra nscribed to the journal by 
typewriting the � � me therein if lega l ,  and when so t rans
cri bed be tlie journa l of t h e  se nate, " I beg to report as  
follows : 

Section 4:!, Pol i t i ('a l  Code of I daho, among other 
chings, provides a s  fol l ows : 

' ' It shal l furthermore be the duty of the secretary 
of the senate and the ch ief <'l erk of the h ouse and keep 
u correct record of the proceedings of each day for the 
purpose of having such proceedings entered in  the jour
nai by the j ourna l clerks of the respective houses. � '  

" It shal l be th e duty of the j ournal clerk of the sen
ate to record each day 's proceedi ngs i n  the journal ,  from 
wh i�h thev shal l be read lw the secretary each daY of 
meeting, iii order that they "ma y  be authenticated by the 
si gnature of the president. ' '  

U nder the above statute, I a m  clearly of the opinion 
tlw t the journal may be kept in typewriting and that a l l  
of  the proceedings of  th e senate may be entered upon 
th e j ournal in ty pewriting, but thi s  should be done, and 
then the journal read to the senate and all necessary cor
reltions he made u pon the journa l .  

1 our motion, as  subm i tted t o  me, contem pl ated the 
rer.ding a nd correeti on of the proceedi ngs of th e senate 
hefo re the same should be entered upon the j ournal . 
Th i s  would be wrong. T wou l d  suggest that if  it is your 
. Iesi re that the journal he kept in tn>ewriting, yon change 
t l ie  language of the motion. 

R espectfully, 
J. J. GuHEEN, 

A ttorney-G<�nerat. 

Boise, Idaho, December !l, 1905. 

H. B. PO,VEUS, C.  C. MOORE AND HUGH FRANCE, 
Boise, Idaho . 

G1rnTLBMEN : - I  have vour letter to me of November 
28th, in which among other things, you requested me to 
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give you my reasons for m�' opinion wi red you from 
Pocatello November 28th. Your l etter comments upon 
the fact that m�· tel egram does not give reasons why �·our 
comm ittee i s  wi thout the power cl aimed by you, and why 
the flinds provided in H. B.  No. 205 are not avai l abl e for 
the committee . Your telegram to me of November 27 
asked m�' opini on as to whether your comm i tt ee ha<l 
power · to proceed and as to whether the funds nrovi de<l 
in II. B. 205 were avail abl e to the committee and vou de
sired a repl�· by wi re by noon of November 28. · I din 
not receive �rour telegram unti l 9 a .  m. of November 28. 
T immediately wired you that in mv opini on the commit
tee had no power to proceed and that the funds prov]<le"I 
in H. B. 205 were not avail abl e for vour committee. 
·what I understood your committee desi red wa s my opin
i on or ultimate conclusions as to your power and not my 
reasons, and as business men vou eould hardl Y exneet 
in a matter of thi s  kind, wh ere ft was not neeessa ry. that 
T sh oul d undertake to give rnv reasons bv wire. Tf you 
had asked me to wi re my rN1 sons,  T should not have at
tempted to give them in a telegram. 

It i s thoroup:hly a greeabl e to me to give tl1 e eom m i t
tee mv reasons. but T <lesi re to do so bv l etter i n  order 
th at I may go into the m a tter m ore in

· 
detail . Tn vour 

l etter of Noven1ber 2�th , you take i ssue with mv opini on 
a nd say " It is <>l ea r from a review of the 11 ct:; on of the 
Legi slature, a s  expressed i n  i t.s journ a l s  and i n  H. R .  
.205. tha t  i t  wm ; th e inten t  of t h e  l e1ri sl a ture th a t  th P eom
m i tte-e in questi on sh oul d  m::ikf> th e i nvesti gati on , imd it  
i s al so clea r tlr n t  i t  wa s the i ntent of th e letri sl atu re that 
th e appropri ation shoul d be avai labl e to meet the expen se 
of the committee. " 

Tt i s  no doubt your bel i ef th 11 t the legisl ature so in
tended. but from rnv exam i nati on of H. R.  205 and th e 
journa ls of the l egi slature, it i s  perfectly clear to me 
that U1 e le�i sl ature d id not so i ntend, and if  they did so 
intend, di d not procee<l i n  th e proper and legal m anner 
to carr�· out thei r i ntentions.  That th ey din not d o  so 
i s  their fault, and not the faul t of the offi<'e n� wh ose <lnty 
it is to construe the laws they enact. 
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rrhe IloUS(' i s  not the J egi s Jature. It IS Only one 
branch of the legislature. The House Journal i s  the 
only j ournal that h a s  an�· reference to your committee 
or any appropriati on for your commi ttee, and that refer
ence is only in a report by your commi ttee to the House. 

The Senate J ou ma l  does not d isc lose that the Senate 
ever had any knowledge of the existence of your commit
tee, and when the Senate passed H. B.  :.205, there was 
nothing i n  the title of the bi l l  nor in  the body of the bil l  
that would ever lead a member of the Senate t o  infer 
that this  appropriati on was ava i l able for any committee 
or any indivi dua l s  other than the Board which was 
authorized bv the constitution and the laws of Idaho to 
have charge 

"
of the land matters of the State. I believe 

you will  agree with me that if the Senate had so unuer
stood it, they would have arranged for representation 
upon that commjttee. However, your committee was 
authorized by a resolution of the House of Fehruar�· :2nd 
to make a certain investi gation and report the resu l ts 
to the House. On J;,ebruarv 15th vour committee made 
a report of a general nature

· 
in which you stated it  wou l d  

be necessary t o  empl oy experts in order t o  ascertain the 
condition of the Land Department, and to obtain the 
proper data, your committee recommended that a n  a p
propriati on be made for that -µurpose and for the pur
pose of purchasing books, records, indexes and other 
necessary equipment to enabl e the State Land Board to 
conduct the State land business i n  a business manner. 
The committee further recommended as foll ows : ' ' Your 
committee further a sks the authoritv from this  honor
able House to carry on the investrgati on here in  sug
gested and in the most expeditious and economical man
ner consistent with the best interest1s of the State, and 
report their findings and suggesti ons to the Governor at 
the conclusion of their  work and through him to the next 
l egi slature of the State. of Idaho. ' '  

Upon motion the report of the committee was 
adopted. 

Upon the resolution of Februar�· :2nd and the report 
of Februa.ry 15th, your committee rely,  as I understand 
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i t, for your auth ori ty to prO<'eed and use th e funds ·under 
H. B. 205 . The resol uti ons provi ded for the appointing 
of your committee of February :!nd, and the subsequent 
adoption of the report of your connn i ttee on l<'ebrua.ry 
15th, did not extend the powers of your e ommittee be
yond the l ife of the l egi slatu re. When the e ighth ses
sion of the l egi slature of the StatR of l <lah o adjourned 
sine di e March 4, l H05, the l egislature t•ea sed to exist and 
its powers ne<>essari l y  died w i th it. When the House ad
journed sine die, March 4, 1905, i ts powers a s a bram•h 
of the legi slature ceased to  ex i st a nd the authority or 
powers · it had conferred u pon your com m i ttee whi l e  in 
session ceased to exi st,  and there is not now, in my judg
ment, any legal ex i stence of your comm i ttee beyond the 
term of the legislature. 

There is no act of the l egi s lature whirh expressly or 
by inference designates you r comm i ttee, or �·ou as indi
viduals, to proceed in any investi gat i on or anythi ng else 
in connection wi th the l and department of the State or 
otherwi se. The resolution of the House h eretofore re
ferred to i s  not an act of the Legisl ature, but a s imple 
resol uti on of one branch of the Legislature with refer
ence to the organi zatnon of the committees  of the House 
in order to faci l i tate the bus iness of the House, and its 
powers cea sed when the House adjourned si ne die. 

Your commi ttee i n  their  report of �"ebruary 15th, 
recommended tha t  the findings and suggest ions of the 
commi ttee a fter i nvestigati on, be made to the Governor 
and by him to the next, legi s lature. House B i l l  No. 205 
does not name your rommittee, or yourse lves as individu
als, to carry out i ts prov i s i ons.  It does n ot make any 
provisions for an�r findings or sugges1t i ons to be made 
to the Governor and b�· him to the next l egislature, as 
was recommended in the report of your committee to the 
Ilouse. The bi l l  provides that the appropri atfon shall 
be availabl e  for the a scertainment of the status of the 
various land funds and l and grants of the 8tate of Idaho 
and for the purch a se of the proper books, necessary to 
place the land department upon a business basis. The 
bill contemplat.es action and results now and does not 
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contemplate reports being made to the Governor. To 
read House Bill No. :205 as i t  stands, and without any 
reference to the journals of the House, it does not need 
any investigation to construe its meaning or as to who 
shall  carry i ts provi sions into effect. Its provisions are 
of a general nature and are plain. rrhe constitution and 
laws, as they now exist, make provision as to who shall 
have charge of the l and business of the State. There 
are no provisions in House Bil l �05 that it has not al
ways been, and now is, the duty of the State Land Board 
to attend to under the laws of the State. House Bill 205 
does not add to these duties, but it provides a separate 
appropriation in or<ler that past records may be investi
gated and errors m'.lcerlained in order to place the land 
department upon a better basi s .  rrhe Land Board has 
the power to do thi s ,  i rrespective of House Bill 205, but 
House Bill 205 did away with the necessity of using the 
maintenance appropriation fo t· thi s purpose. There are 
powers designaOO<l in House Bil l  :W5 which the legislature 
could not delegate to a committee or to individuals other 
than the State Land Board. The legislature could by a 
bill enacted into l aw say what system should be used and 
how the land business of the State should be conducted, 
and could name the appropriate books to be purchased 
to carry the law into effect, but the State Land Board 
must be the agent to perform th i s  duty. If the legisla
ture fai l s  to specify in detai l  h ow the business shall be 
conducted, or the kind and character of the books to be 
purchased, it cannot del egate that power to a committee. 
That is  what the effect would be if  your committee were 
authori zed to act under House Bi] ]  205. 

-when the legislature wants the land department put 
upon a business bas i s, it must say in express terms what 
is a business bas i s, or if it  chooses to pass general laws, 
regulating the transacting of the land business, it must 
leave the details  of the execution of these l aws to the 
State Land Board. The Rtate Land Board is not the 
creati on of the legi slature. It i s  created by the same 
instrument as is the l egislature, namely, th e constitutfon 
of the State of Idaho. rrbe State Land Board is com
posed of the officers constituting the executive depart-
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ment of the State Government (with the exception of the 
State .A.uditor an<l State Treasurer)  oo-wit : The Gover
nor, Secretary of State, Attorney General and Superin
tendent of Public Instruction. These officers are elected 
at the same time and under the same laws as ·are the 
members of the legislature ; and the people in voting, 
understand that these officers have charge of the land 
business of the State, because the constjtution expressly 
proYides that the State Land Board sha l l  have the direc
tion, control and d isposition of the publ i c  lands of the 
State under such regulati ons as may be prescribed by 
law. The Legislature may say how certain things shal l 
be done, but they cannot say who shall <lo i t  other than 
the State Land Board. 

The provisions of House Bill 205 are a great deal 
broader than the recommendati ons of your committee. 
In your report of February 1 5th, where you ask the privi
lege of conducting an investigation and of reporting your 
findings and suggestions to the G overnor, your commit
tee recommends that you be empowered to employ ex
perts to conduct thi s  i nvestigati on. To employ experts 
i s  the only feasible an<l sensible way to get at the mat
ter, but there is no business reason that can be urged 
why the State Land Board could not emplo�· experts as 
well as a committee of five members of the legislature, 
whose duties and residences in di fferent parts of the 
State naturally keep them away from the scene of the in
vestigation. I simply mention such matters to show that 
it is not reasonable that the legislature intended what 
you claim. 

I do not spl i t  hai rs or rai se technical objections in  
construing our laws, as  has been said by members of  your 
committee in commenti ng upon my opinion as wi red you 
at your request. On the other hand, I al ways desire to 
give, and always nave given, our laws · a  most l iberal 
construction in order to make them effective. But my 
examination of thi s matter thoroughly sati sfies me that 
vour contentions were outside of legitimate legal argu
ment, arid no matter how I might feel personally about 
the matter, it was not a C'ase where I could by C'onstruc
tion give you the powers that the legislature had failed 
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to give, and in addition give yo� some powers that the 
legislature could not give you had i t  attempted to do so. 

I respectful ly submi t the foregoing as some of the 
reasons for my opinion heretofore given you. 

Answering the part of your letter regarding the 
duties of Mr. Marvin, I woul d say as an individual mem
ber of the Board that it was my understanding that he 
was empl oyed particularl y  with reference to his capabil
ity and experience in l and matters general ly, and with a 
view to his assi sting the present land board in ascertain
ing everything possible  in connection with the past busi
ness of the land department ; and to suggest, advise and 
aid us in adapting present metd10ds to the end that the 
business of  the land department of thi s  state could be 
placed upon a thorough business basi s immediately. The 
Board has re peatedly adopted new methods which it  has 
found necessary as its investigation of the land business 
proceeded, and thi s the Board wil l  continue to do. 

As to Mr. Marvin being selected by the B oard to es
pecially carry out any one l ine of work, I do not so un
derstand the matter. 'I'here are many different phases of 
tJ1e land business of this State that need the attention 
that can only be given by those of experience, and it has 
been, and wiJ I be, the intenti on of the l and board to in
struct Mr. Marvin as l ong as hi s services are satisfac- · 
tory, to make such investi gation s under House Bill  205 
as the Board deems tlhe most important and mat.erial for 
the benefit of the land department, as well as any other 
investigation that may be necessary. And the Board is 
at liberty to employ others to aid them in these investi
gations or in any other matters pertaining to the l and 
business, irrespective of the empl oyment of Mr. Marvin. 

Yours very truly, 
J. J. GuHEEN, 

.A ttorney-Geneml. 
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HON. JOHN MEYER, 
Insurance Commissioner, 

Boise, Idaho. 

February 7th, 1905. 

73 

Sm : - Relati ve to the inquiry submitted by .Mr. F. · 
M. Bicker in hi s letter of January 30th, attached, I have 
to say that the Act t.o authori ze the organization of mu
tual co-operative insurance compani es , etc. , approved 
March 10th, 1903 , ( Session Laws 1903 , p. 74 ) ,  does not 
repeal the Act providing for the organi zation of county 
mutual fire i nsurance companies, approved February 6, 
1899, ( Session Laws 1899, p. lrn ) ,  and Mr. Bicker may 
proceed with the organ i zati on of h i s  company under the 
last Act mentioned, bear i ng in mind, of course, the lim
itations prescribed in said .. Act. 

Yours respectful ly, 

HON. JOHN J. MEYER, 

J . . J. GuHEEN, 
A ttorney-General.  

Februa ry 27th, 1906. 

Insura nce Commissioner, Building. 

Srn : - Rel ative to tihe inquiry of Mr. F. M. Becker, 
attached, dated February 1 5th, 1905, i t i s  my opinion 
that county mutual insurance companies are not required 
to pay the $50.00 annual l i cense fee, as provided in the 
Act of 1901 ( Sess . Laws , p. 1 65 ) . 

The Act of Sess.  Laws, 1899, p. 1 1 1 ,  providing for 
the organi zati on of county mutual fire insurance com
panies seems t.o cover ful ly the enti re organization, man
agement, and business of county mutual fire insurance 
compani es , and the Legislature at that time failed to 
make any provision for a li cen se fee. In fact, it would 
be entirely out of harmony with the spirit and intention 
of the Legislature in passing such Jaws, to require a li
cense fee to be paid to conduct such business. Such laws 
were passed to encourage the citizens of the State t.o form 
such companies for self-protection, and to provide that 
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they should be charged a heavy fee for so doing is not 
consi stent, and I cannot hold that the Legislature so in
tended when they enacted the Act of 1901, and re-enacted 
the same in Session Laws 1903, p. 254, providing such 
$50.00 l icense fee for insurance companies transacting 

· business in this state. While such county mutual fire in
surance companies are doing business within the bound-· 
aries yet they are confined to doing business entirely 
within the boundaries of the county in which they are 
organized, and are also prohibited from insuring prop
erty within the limits of incorporated villages or cities 
( except farmers ' warehouses and agricultural buildings ) ,  
and can hardly be classed among the insurance compa
nies mentioned in the Act of 1903, and for which license 
fees are required . I ·  think these companies come within 
the scope of the deci sion of our Supreme Court in the 
case of Ins. Co. vs. Meyer, 77 Pac . , 628, exempting mutual 
fire insurance companies organized under the laws of 
this state from the payment of an assessment of two per 
cent per annum upon gross earnings. 

I am, very respectfully, 
J. J. GuHEEN, 

A ttorney-General . 

• T anuary 10th, 1906. 

HON. EDWARD L. LIGGET, . 

Insurance Commission er, 
Boise, Idaho. 

DEAR Srn : -Your letter of January 8th, call ing at
tenti on to the special contract of the Minnesota Mutual 
Li fe Insurance Co., whi ch you transmitted here with let
ter of September 2nd, has been received. You ask for an 
opinion as to whether thi s i s  a special contract in conflict 
wi th Section 2238 of the Ci vil Code of 1901, and also with 
House Bil l No. 233, p .  256, Sess. Laws of 1905. 

Tn reply I would say that th is  office has under date 
of l\fay 18, 1 903, and of ,January 1 1 , 1904, presented to 
the Insurance Commissi oners of Idaho a general inter
pretation of the law governing special contracts. The 
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precise point came up on Special Advisers contract of 
the Bankers ' Reserve Life Association of Omaha, and 
your files will probably di sclose that the entire matter 
was gone into, and thi s statute interpreted so far as it 
refers to special contracts of any kind. 

I u the light of that opin ion , and in the light of other 
opinions rendered by this office I would say that the Min
nesota Mutual Life Insurance Company contract., which 
you enclosed i s  in conflict with the laws mentioned, and 
is prohibited by the laws of the State of Idaho. 

The reason your inqu i ry of September 2nd has not 
been answered sooner, was on aceount of tJhe fact that in 
a conversation very shortly after that time, either your
self or Mr. Keefe intimated iu the office, that the matt.er 
had been settled. 

Very truly yours, 
J . •  J. Gl.CHEEN' 

A ttorney-General. 

HON. EDWARD L. LIGGET, 

State Ins·urance Commissione1·, 
Boise, Idaho. 

May 1, 1906. 

DEAR Sm : -We have your letter of A pril 25, in which 
.you inquire as to the l iab i l i ty of the Pa<'ific Livestock 
A ssociation to the payment of a. two per cent tax on pre
miums. As we understand it, thi s  corpo rati on was or
ganized under the laws of the State of Washington to 
carry on the business of l ivestock insuranee, and was ad
mitted to this State on the :!6th day of J uue, 1 905. ¥ ou 
state that they have complied i n  every respect w i th the 
provisions of the Jaw in regard to the i ncorporati on and 
regulation of l ivestock insuranee eompani es,  except tha.t 
th ey have not yet paid the two per eent tax on net pre
mium receipts in this State. 

In reply to your inqu i ry we would say that there 
seems to be no question as to the com pany being l iable 
to the payment of this tax. The Act of March 10, 1905, 
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regarding l ivestock insurance associations, provides as 
fo llows : 

" Section 13. Any corporation a uthorized by the 
laws of any other stat.e than td1is  state to do the kind of 
business hereby authorized, may engage in business in 
thi s  state upon comp liance with the provisions of law 
authorizing foreign corporations of like character to do 
business in this  state. ' '  

It seems that the language of this act conte1oplat.es 
that foreign corporations of this character may engage 
in business in this State upon compliance with the laws 
authorizing foreign corporations of l ike character in gen
eral to do business within the State. ' ' Foreign corpora
tions of l ike character in genera l ' '  woul d be foreign in
surance corporati ons in general . One of the provisions 
of the Jaw rel ative to foreign insurance corporations, 
found in Section 22iJ3 of the Civil Code, is that they shall 
pay an annual tax of two per cent upon thei r premium 
receipts. We think that in the absence of any special 
provi sion to the contrary, this  must include l ivestock in
surance corporati ons.  

Very truly yours, 
J. J. GuHEEN, 

A ttorney-General .  

,January 24,  1906. 

HON. EDvVARD L. LIGGET, 
Insu rance Commissioner, of Idaho,  

Boise,  Idaho.  
DJ<�AR Srn : - I  have your l etter of January 22,  enclos

i ng a l etter 'from the �iinnesota Mutual Life Insurance 
Compan�'·  In that letter th e company sets forth a clause 
of thei r pol icy as  foll ows : 

IV. - BENEFICIARY MAY B E  C HANGED. 

' ' The beneficiary or beneficiaries under thi s policy 
may be changed by the insured at any time and from 
time to time, during its continuance, unless prohibited by 
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legislative enactment- provided the policy has not been 
assigned - by filing with the company the written request 
of �he insured duly acknowledged, accompanied by this 
pohcy for endorsement ; such change, however, to take 
effect only on the endorsement of the same on the policy 
by the company. ' ' 

In regard in thi s  section they ask two questions. 
First : Whether there i s  anyth i ng in the laws of the 
State which prohibit a change in beneficiari es upon the 
request of the insured, in case the present beneficiary 
named upon the face of the policy is the wife of the in
sured. 

Second : Under the laws of Idaho is it necessary to 
secure the wi fe 's consent in order" to make such a change, 
when it is not required by the term s of the policy. 

In answer to thi s  question I would say that there is 
nothing i n  the statute law whieh prohibits a change of 
beneficiaries whether such beneficia ry i s  the wife of in
sured or not ; and there i s  noth i ng in the sta tute l aw of 
the state maki ng it necessary to secure the wife 's con
sent in order to make such a change of beneficiaries. 

We are expressing no opinion as to what would be 
the effect of the operation of the law of community prop
erty upon the interests of the wife, because tha t i s 

·a mat
ter in which the state in its supervi sory regu l at ion of l i fe 
insurance companies has nothing whatever to do. In case 
the company desires to become infonned on thi s  point 
they would better consult an attorney, who wi l l  examine 
the law on behal f  of their private interests . 

HON. E. L. LIGGET, 

Very respectfully, 
J·. J. GuHEJ.<;N, 

A tto rney-Genernl. 

· October 5, 1906. 

State Insurance Comm,issioner, 
Boise,  Idaho.  

DEAR Sm : -Yours of Oetober 2nd, i nqu i r ing as to the 
interpretation to be given th e statutes with reference to 
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the deposits of surety companies, required by Section 2 
of Senate Bill No. 1 13, Session Laws of 1905, page 395, 
as to whether they are to be classed as ' ' special, ' '  for the 
benefit of policy holders residing in thi s state, or ' ' gen
eral, ' '  that is, for policy holders residing in any state, 
received. 

It is my opinion that these depos its are primarily 
for the benefit of the holders of obligations of such com
panies in this state. The Legislature has no jurisdiction 
beyond the boundaries of the state, and while the lan
guage of the act is general in i ts terms, the plain intent 
was the protection of the citizens of thi s  state who did 
business with these companies. 

HON. E. L. LIGGET, 

"Very truly yours, 
J . . T. GuHEEN, 

A ttorney-General. 

November 22, 1906. 

State Insurance Commissioner, 
Boise, Idaho . 

· DEAR Srn : - We have your l etter of November 22nd, 
enclosing copy of agent 's agreement with the Western 
Securities Company, which company i s  described as the 
general agent of the Continental Live Insurance and In
vestment Company. 

You submit the questi on whether this agreement is 
in viOlation of the Sta.te law against discrimination in 
insurance rates. In reply we would say that it is purely 
a question of fact whether or not. this so-called bond con
tract is a method of granting rebates or special privileges 
in life insurance rates. On its face the contract seems 
to be independent of the l i fe insurance business ; but the 
real question is how i t  is used. Unt!il we know that, it is 
impossible to say whether or not it is unlawful. As we 
have advised you before with reference to similar con
tracts, we would say that if, directly or indirectly, it is 
an attempt to grant lower rates of insurance to C)ne class 
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of individuals than to others, or special pri�ges under 
the guise of agents ' contracts, it is unlawful. 

If it is not such, there ig no question that it i s  legal ;  
and whether or not contracts such as these do or do not 
accomplish the result of giving to some classes of persons 
l ower insurance rates than to others , is a matter which 
your department will be able to ascer!flain. 

Very truly yours, 
J. J. GUHEEN, 

Attorney-General. 

Boise, Idaho, July 8, 1905. 
MR. J. WALTER KEEFE, 

Deputy Insurance Commissioner. 

Srn : -Replying to your verbal inquiry in the matter 
of fees required of foreign mutual insurance companies 
desiring to enter this state under the provis i ons of Sec. 
10 of the Act approved March 10th, 1903, I would state 
that it is my view that such companies come within the 
provisions of Sec. 14 of the Act approved March 10,  1901, 
as amended by the Act approved March 10, 1903, and 
must pay the fees therein required ; and they must, of 
course , pay the fee required in the Act provi ding for their 
admission to the business within the state. 

I may say, however, that this matter i s  i nvolved in 
some obscurity, and the intendment of the Legislature 
is  not easily to be gathered . The questi on of the appli
cability of the provi si ons of Sec. 14 of the A<'t of March 
10, 1903, amendatory to the Act of 1901, supra , was be
fore our Supreme Court in the case of Insurance Co. vs. 
Myer, 77 Pac.,  628, but the court did not indica.te what 
i ts view was, merely saying that the annual license fee 
had been paid, and the Legislature could settle the ques
tion by making such modifications as it deemed neces
sary. 

Yours respectfull y, 

J. J. GuHEEN, 
Attorney-Generaf. 
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HON. W. N. STEPHENS, 

State Game Warden, 
Boise, Idaho. 

April 24th, 1905. 

Srn : - I  am in receipt of a lett.er from Mr. R. B. Nor
ris , a justice of the peace at Sand Point, Idaho, dated 
Apri l 18th, 1 905, submitting the inquiry whether or noit 
certain Indians are within the statute prot.ecting the fish 
and game of the state. Mr. Norris sitates the facts to be 
that the Indians referred to have no establ ished home or 
reservation set apart for them ; that they live in Wash.
i ngton i n  the winter and in Idaho in  the summer, and 
that they are without any settled home ; and he also asks 
if  they are required to procure l icenses, whether non
resident or resident l icenses should be i ssued tlo them. 

Under the facts stated, it i s  my opinion that these 
Indians are required to procure l i censes in order to take 
fish or game in Idaho. As to the cl ass of l icenses to be 
i ssued, this  i s  a questi on of fact, and it is impracticable 
for me to sav whether these Indians are residents of 
Idaho. It is 0possible that if they maintain a home in  
Idaho during the ·summer they shoul d receive resident 
licenses. 

Yours very respectfully, 

MR. R. S. GREGORY, 
Sec. Sta te Medical Board, 

R. 208 Sonna Building, 
Boise, Idaho . 

J. J. GuHEEN, 
A ttorney-General.  

December 18th, 1905. 

DEAR Sm : -Yours of December 15th asking whether 
there would be anyth ing i l l egal in the State Medical 
Board 's using money whi ch they may ·have on hand, for 
the employment of detectives to work up cases where 
they are sati sfied the l aw i s bei ng violated, or where com
plaint has been made , also in cases where complaint has 
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been made touching the professi onal or other conduct of 
a l icentiate, received. 

I find nothing in the statutes which expressly pro
vides that the Medical Board may use the monev receive<l 
from applicants for license, for

· the purposes )·ou speak 
of, nor is there anything in the statutes which prohibits 
it, and there i s  very little upon which to base a definite 
legal opinion. The only section in the act which deal R 
with the use of thi s  money is  Section 17, which i s  a s  fol 
l�ws : 

' '  r_rhe members of said Board shall l ook alone to th e 
revenues of this Act for reimbursement of actual ex
penses incurred in attendance upon the business of ses
si ons of said Board and thev shall  look alone to the sair e 
source for their per diem al lowance,, which shall not e:- 
eeed the sum o f  five dollars per day each , for each day 
sai d Board may be in actual session. " 

·when thi s  .Ac>t was passed i t  was  evidenMy taken into 
consideration that the vari ous members appointed on this 
Board woul d be from different porti ons of the state, and 
that there would be, of necessi t�·. in  h ol ding thei r ses
sions, travel ing expenses incurred. This seetion also 
provi des for a maximum am ount. tha.t the memhers of the 
Boa�d sho�ld re<>eiw• a s  per di em during the days they 
a re m session. 

Thi s  section provides that the members of the Boa rd 
must depend upon the revenues derived from these l i 
censes to pa y  thei r expenses a nd per diem, and if there 
i s  not sufficient for that purpose they h ave no other means 
of obtaining it .  I take i t ,  under th is  section, that this 
mone�· is primaril y  for thi s  purpose and while there are 
expenses of th i s  kind to he met, i t  certainly could not be 
diverted to other uses. However, it ' seems to me that 
there i s  no one to raise th e question as  to th e Board 's 
disposition of this money except the members of tlw 
Board themselves and i f  thev are satisfied T see no rea
son, if there i s  a surpl us, why the Board �·h nuld not be 
empowered to use a reasonable amount i n  en rr�·ing on 
the investigati ons and matters you inqui re ahout.  
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It i s  l'ertain that the Board in acting under Section 
9, where cha rges haYe been made against any licentiate, 
would be compel l ed to go to some expense, and under 
such circumstan<'es it would seem fo me that the only 
means of provi d ing for those expenses would be out of 
this fund. The on l v  diffieultv I can see in this matter 
would be that thi s inone�· beiug pr imarily for the pur
pose of paying the expenses and per diem of the Board, 
that in subsequent meeti ngs of the Board there might 
not be sufficient to pay these expenses , if the Board now 
uses its surplus for other purposes, and as this is a con
tinuing board, with two new members appointed every 
year, there m ight be considerable criticism ari se i f  there 
was not enough i n  the fund to pay these actual expenses. 
I simply rnenrtion this as a condition that might ari se , 
and it would seem to me that to avoid any objections that 
might be hereafter made that it would be good policy for 
the Board not to use all of thi s  money for such investiga
tions, etc. ,  but if i t could be done a small surplus should 
be retained in order to meet ant ici pated expenses of sub- · 
sequent board meetings . 

· 

With regards , I remain, 
Very truly yours, 

J. J. GuHEEN, 
A ttorne11-General. 

Boise, Idaho, February 2,  1906. 
DR.  R. S. HREGORY, 

Sec 'y State Board of Medical Examinrirs, 
Room . 20H Sonna Block, Boise, Ida. 

DEAR Srn : - I  have yo ur letter of J·anuary 27tli in 
which vou ask for a constructi on of Section 10 of the 
Medicai A ct of 1 899 ( Sessi on Laws, page 349 ) . The 
sect ion is as follows : 

" Secti on 10. Any person practi cing medicine and 
&urgery within this State without having obtained the 
license herein provided for, or contra ry to the provision 
of this Act sh all be deemed gui l ty of a misdemeanor and 
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upon conviction thereof sha l l  be fined not less than fifty 
uollars or more than three hundre<l, or by imprisonme�t 
in the oounty jail not less tha n  ten days nor more than 
six months, or ooth such fine and imprisonment in the 
discretion of the court, together with the costs of pros : ' 
eution, and in each day such person continuing to prac
tice medicine and surgery contrary to the provisions of 
this Act shall constitute a separate offense. ' ' 

As I understand your letter you wish to know par
tiic ularlv whether the last clau se of the section above 
quoted would apply in cases where during part of the time 
a physician is practicing without a license civil suit i s  
pending to detennine the justness o f  the Board 's refusal 
of such l icense. 

In am1wer to this inquiry I would say that if the 
man is guilty of practicing without a license, the fact 
Lhat a suit was pending or had been instituted to deter" 
mine his right, would make no difference whatever. 

Yours very truly, 

J. J. GUHEEN, 

.A �torney-GeneraJ,. 

March 24th, 1905. 
MR. W. W. PALING, 

Sec 'y Board of Dental Examiners, 
· 

Mackay, Idaho. 

DEAR Sm : -I have your l etter of March 21st, rela
tive to proposed change in date and place of meeting of 
the Board . and I have to sav that Sec. 583 of the Politi
cal Code �f Idaho, relating to the organizat ion, meet
ings, etc. ,  of the Board, i s, in part, as follows : 

" It ( the Board) shall meet at least once in each 
year and as much oftener_ and at such pl aees as may be 
deemed necessary. ' '  

If the Board desires to change its place of meeting, 
there is no legal objection to such action ; in fact, the 
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section quoted, as you will see, provides that it may 
meet at suoh times and places as it deems necessary. 

I am, very respectfully, 
J. J. GuHEEN, 

A ttorney-General. 

DR. G. E. NOBLE, 
Boise, Idaho, March 16, 1905. 

State Veterinary Hurgeon, 
Boise, Idaho. 

SIR : -Replying to your inquiry of this date relative 
to the constJruct.ion to be placed on the Act recently 
passed by the Legislature, being House Bill No. Sixty
five ( 65 ) ,  as amended, and entitled, ' ' An Act to Suppress 
Contagious and Infectious l>iseases Among Live Stock, 
etc, ' '  I will say that the evident int�nt of the Legislature 
in framing this new law was to repeal all fonner laws 
in relation to the subject of suppressing contagious dis
eases among live stock in all particulal1s and in every 
instance where the same subject is covered by the new 
law. In other words, where provision is made in the 
new law covering certain features of the work of sup
pressing and eradi cating these diseases and certain pro
cedure is prescribed or discretion vested in the State 
Veteri nary Surgeon, this operates to do away with the 
old law on the subject, notwithstandi ng each particular 
provision of the old law may not be covered by the new. 

It was not, in my opinion, intended to continue in 
force any provisi on or provi si ons of the former law in 
instances where the subj ect i s  covered by the new law ; 
and in instances where the former law if attempted to 
be folJ owed i n  any particular would retard or prevent 
the complete enforcement o f  the new law, or where it 
would interfere with the exerci se of the authority or dis
cretion granted to the State Veterinary Surgeon, his as
sistants or the inspectors in the discharge of thei r  duties, 
the former law should be deemed repealed. 

The old law was, in my opinion, continued in force 
solely for the p�rpose of supplying oversights or omis-



ATTORNEY GENERAL 18 REPORT. 

sions, if any should be found to exist in the new law, and 
that is the only purpose which the former law can be 
held to serve. 

· 

· Referring particularly to Sections :2:2 and 23 of 
the new law and their bearing upon Sec. 12 of the old 
law, I will say that the subject referred to· in Sec. · 12 of 
the old law, being fully covered by Sections 22 and 23 
of the new, Sec. 12 of the old law is no longer in force. 

I am, very respectfully, 
J. J. GUHEEN, 

A ttorney-General. 

Boise, Idaho, July 7th, 1905. 
DR. GEORGE E. NOBLE, 

B'tate Veterinarian. 

SIR : -! am in receipt of your communication of July 
7th, 1905, inquiring whether you have authority under 
the law to require all sheep within the state to be dipped 
during the coming fall. In reply, I would say that in 
my view, Sec. 38 of H. B. No. 65, approved March 6th, 
1905, relative to suppressing contagious and infectious 
diseases among live stock gives the State Veterinary 
Surgeon the authority to require all sheep within the 
state, whether infected or not, to be dipped once each 
year ; and that there i s  nothing which would abrogate 
this power in the exercise by the Governor of the author
ity conferred upon him by Sec. 7 of the Act above men
tioned, to take emergency measures for controlling an 
epidemic of infectious disease, even though such meas
ures should require a dipping of the infected or exposed 
sheep. 

Very truly yours, 
J. J. GuHEEN, 

A ttorney-General. 
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January 16th, 1906. 
MR. A. F. HITT, 

State Dairy, Ji'ood and Oil Com. 
Boise, Idaho. 

DEAR Srn : - We have your letter of January 11th, in 
ivhi<'ll you submit a number of questions relative to the 
P 1ire :F'ood law. You ask a . number of questions relati\' t' 
to yo ur authority under the said law, which we are an
Rwer i ng categorically. 

First : You ask whether you have the right to open 
or · •ause to be opened for inspection ' ' original ' '  pack
ab'es of food products, meaning by ' ' original ' '  packagt�s, 
those that may be sacked, wrapped, cased or bOxed, tfilit 
have not yet been opened since the same was sacked, 
"Tap11e<l, cased or boxed by the manufacturer, and which 
may Le in the hands of the manufacturer, wholesaler, or 
retuiier, as the case may be, and all within the state. 

ln reply to this we would say that Section 6, Session 
Laws of 1905, p. 55, provides as follows : ' ' It shall be 
the duty of the Dairy, Food and Oil Commissioner to en
force all laws that now exist, or that may be hereafter 
enacted in this state regarding the production, manufac-
ture or sale of dairy products,  foods, etc., • • • 
and to inspect any article of • • • food, 
made or offered for sale within the state, which he may 
suspect or have reason to believe to be impure, unhealth
ful, adulterated, misbranded or counterfeited, or not 
complying with this act. ' '  Under the foregoing it is 
quite clear that you have authority, whenever you believe 
that any package containing a food product, whether 
original or otherwise, has been misbranded, or contains 
adulterated product to cause the same to be opened. 
This refers alike to packages in th e hands of the whole
saler or retailer, or in the hands of the consumer. 

Second : Should all ' ' original ' '  packages of food 
products be so labelled or branded as to i ndicate the true 
character of the contents 1 

Answering this question , would say · that there seems 
to be no provision in the law requiring all packages to 
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be ·branded or labeled. However, you are authorized, 
whenever any food product or package that you suspect 
contains a food product is not branded to be informed of 
the nature and character of its contents, and to inspect 
the same whenever that information is giYen. It would 
be a circumstance likely to cause suspicion, if packages 
that you are reasonably certain  contains food products 
are not labeled in any manner whatever. And if such 
packages, unlabeled and unbranded, containing food 
products, contain goods that are sold under false or fic
titious name, the person so selling the same· would lay 
himself liable to the provisions of this law for selling 
misbranded products as much as if the packages were 
branded falsely. 

Third : Has the keeper of a public or private board
ing house the right to dilute milk or cream so that the 
same will not be up to the legal standard authorized by 
law, and serve the same in the diluted form to patrons . 
In reply to the foregoing would say that the above men
tioned parties could not legally do this. 

Fourth : Has any person, persons, firm or corpora
tion the right to dilute in any manner whatsoever milk 
or cream and sell or serve the same to patrons '? Answer
ing this question would say that there is a difference be
tween milk and cream in thi s  respect. Under the provi
sions of the law no person has a right to dilute milk in 
any manner, the same being a natural product . In the 
case of cream , however, there is a variation in its quality 
and character. The law authorizes a minimum of 18 
per cent butter fat, below which cream <'annot be sold. 
It would seem that a person selling cream would have 
the right to dilute the same within the limits of the legal 
standard. In other words, some cream might contain 
a very much larger percentage of butter fat than other 
cream. A person selling cream then would have the right 
to dilute such superior article down to the minimum of 
butter fait required by the provisions of the law. 

Fifth : Have I the ri ght to enter a publ ic  or private 
boarding house and take Aamples of cream or milk from 
the table, ( tendering payment fo.r the same ) for inspec-
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tion and analysis ! Would say in reply that you have 
such righit. 

Sixth : Have I the right to go behind the bar of a 
saloon, or other place where liquors are being sold as a 
beverage, and make my own selections of samples ( ten

. dering payment for same) of the various kinds of 
liquors , for inspection and analysis '? 

In reply to this question would say that you are 
authorized to designate such articles as you wish sam
ples of, and the person selling the articles above men
tioned must tender such samples, upon payment as pro
vided by law. 

In tihis connection your attention is called to the 
fact that there may be various liquors in vessels that are 
kept for ornamental purposes, and are not sold as a bev
erage. When you are sure that a certain liquor is being 
sold as a beverage, you are authorized to designate that 
particular liquor and require sample of the same . 

Very truly yours, 

MR J. STEPHENSON, JR., 

State Engineer, 
Boise, fdaho . 

J. J. GuHEEN, 
.A. ttorney-General. 

December 14, 1905. 

DEAR Srn : - I  have your letter of December 2nd, 1905, 
as follows : I should like to have an opinion . based upon 
the facts and circumstances set out below. 

" A "  holds a permit to appropriate public waters of 
the State of Idaho. By the terms of permit he is re
quired to have one-fifth of the work done by October 5, 
1905, in case contest is instituted by any one " holding 
any permit for the diversion of waters from the same 
stream ( such permit post dating the permit for the diver
sion of water through such unfinished works ) " ( Sec. 3 
H. B. 146, 1903 ) . Bu'.t according to the letter of the 
statute such contest must be filed with . the State En-
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gineer " on or before such date set for the doing of such 
one-fifth of such work of construction. " On or about 
Oct. 20, 1905, ' '  B ' '  obtains permit to appropriate wa
ters of the same stream and files . petit:ion to have ' ' A 's ' '  
permit cancelled under the provisions above cited . 

Do you think the courts would hold that I could con
sider the petition in view of the fact that it was filed out 
of time 1 

In my judgment you can consider this petition not
withstanding it was filed after the date set for the com
pletion of one�fifth of the work of construction by " A. "  
I have not time to go into the question at any great length 
but Sec. 3 of H. B. 146, 1903 Session Laws, p. 229, under 
which a petition is filed for the cancellation of a permit 
under which there has been a failure to do the prescribed 
work within the prescribed time, uses the words, ' ' may 
on or before the date set for the doing of such work, ' '  
etc., petition State Engineer to cancel said prior permit. 

This language is permissive and not mandatory and 
does not, in my j udgment, restrict the petitioner abso-
1 utely to a date on or before the date set for the com
pletion of the work. 

I believe the use of word ' ' before ' '  in Sec. 3 was a 
clerical mistake and that it was the int�ntion of the 
Legislature to use the word ' ' after ' '  instead of ' ' be
fore " ;  but if not so, I do not believe it restricts the peti
ti oner to that particular time. 

I find the words ' ' on or before ' '  u sed in three other 
separate sections of this act, and thei r application to the 
matters wherein they are used is very obvious ; but their 
literal application in Sec. 3 to the exclusion of allowing 
a petition to be filed after the date set for the completion 
of the work would be a direct contradiction of the whole 
aim and object of H. B. 146, whi ch i s  essentially to regu
late the appropriation and diversion of public waters 
and to establi sh the priority of the use of the same. 

I cannot understand upon what theory the legisla
ture would want to require the petition for cancellation 
to be filed " on or before " the day set for the completion 
of one-fifth of the work. This looks like an absurdity to 
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me in view of the objects of the entire act, and I cannot 
understand that the failure to do so would in any way 
extend the rights of the original petition, or the time 
fixed in t:he statute for the completion of the work. If 
it did, all he would have to do would be to see that no 
contest were filed and he might be able to hold his claim 
to the water for an i ndefinite length of time, without 
complying with the statut.e. 

The statute intends that a certain amount of work 
.shall be done and done within a certain time in order to 
have the petitioners right to the water attach. This is 
mandatory and must be complied with. If not complied 
with, there. i s  no specific penalty fixed, but it is intended 
that as a penalty his permit sh�ll be cancelled, and he 
l oses the right he might have acquired by complying with 
the statutes. He cannot complain if another obtains 
those rights by a petition filed after the time has expired 
i n  which he was given to do the work. 

The intenti on of the Legislature evidently was to 
forfeit those rights for non-compliance with these terms 
of the statute and the permit, and the proper way to do 
this  is to consider the petitii on for cancellation if filed 
after the time in which one-fifth of the wo:t,"k should be 
completed. 

When a permit is i ssued by the State Engineer un
der Sec. 2, the statute i s  mandatory which directs that 
the State Engineer must endorse upon the permit the 
date at wh i ch the completion of such work shall be done, 
and that one-fifth of the wor}\ must be completed in one
half of the time set for the completion of the entire work. 
rr his  is mandatory and, it  seems to me, must be complied 
with in order to give the applicant any right to the use 
of the water. 

If no contests are instituted before one-fifth of the 
work i s  completed, and the applicant completes one-fifth 
of the work after the time set for its completion, and be
fore contest i s  instituted, and the State �Jngineer has 
taken no action in the interim between the time set for 
the completfon of one-fifth, and the actual completion, 
there might be a question raised as to whether the rights 
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of the progonal applicant had lapsed, but I do not under
stand this to be the quest i on here. But if he fails to 
comply with the statute and a petition is filed for can
cellation before he actually does the necessary work, it 
would seem to me that you shoul d entertain the petition. 
To hold otherwise would be to render a very material 
part of the law meaningless and without force, and I 
desire to give it such construction as would carry out 
the spirit of the entire law and not follow the strict let
ter and language of the statute, whi ch, in my judgment, 
i s  a mistake. 

y OU will also notice in line 10, Sec. 3, of said act, 
the use of the words ' ' one half, ' '  which is a mistake and 
should be one-fifth. Thi s  is very apparent when taken 
and read with the other sections of the act. 

However, these are matters in which individual 
rights are involved and I presume no matter whait your 
action is ,  the question will be taken into the courts for 
final determination ; and I would be glad to see a judicial 
construction of this matter where the interested parties 
can maintain their respective contentions. 

I remain, 
Very truly yours, 

MR. C. S . . LOVELAND, 
State Bank Commissioner, 

J·. J. GuHEEN, 

A ttorney-General. 

November 4, 1905. 

care Victoria Hotel, 
Spokane, Washir1gto n .  

DEAR Srn : - We have your letter of November 1st, in 
which you ask wh ether a trust company may establish 
branch banks in small towns , set.t�ng aside the required 
capital for each bank from th e <'apital of the main office, 
keeping the assets of each bank separate, but the profits 
accruing to the main corporation. 



92 ATTORNEY GENE�L 1s BEPOR'.t. 

In reply I would state that I find nothing in the 
banking laws which prohibits this being done, providing, 
the trust company complies with the general provisions 
Qf the banking act and keeps such branch assets separate 
to the satisfaction of the Bank Commissioner. 

Yours very truly, 

HON. C. S. LOVELAND, 

J. J. GuHEEN, 
.A ttorney-General. 

July 7' 1906. 

Bank Commissioner of Idaho, 
Boise, Idaho . 

DEAR Srn : -We have your inquiry of July 6th, ask
ing whether Sec. 7 of the State Banking Law of 1905 
( Sess. Laws 1905, p. 176 ) is designed to prevent the 
discounting of time checks by private individuals. 

In reply we would say that we do not think the de� 
sign of the Act was to prevent the cashing of time checks 
or the sale of negotiable instruments in general to pri
vate individuals. 

Very truly yours, 
J. J. GUHEEN, 

.Attorney-General.  

March 24th, 1905. 
GENERAL DAVID VICKERS, 

.A djutant General, 
Boise, Idaho. 

Srn : -Replying to your inquiry, attached, relative 
to lease of armory from Lieut. Tandy, I concur with you 
in  vour view that there i s  no legal objection to the course 
pr�posed ; provided, that in other respects the lease· con
forms to the requirements of Sec. 25, Art. II, of an act 
approved February 18th. 

· 

Very respectfully, 
J. J. GuHEEN, 

.Attorney-General-. 
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M. I. CHURCH, EsQ., 
July 26, 1906. 

Register Sta te Land Department. 

DEAR Srn : - - Relative to your communicati on asking, 
first, whether the Board of Land Commissioners should 
accept appl ications for porti ons of Carey Act lands, less 
than the smallest sub-division, forty acres; I would say 
that there seems to be nothing in the law which express
ly prohibits this, although it i s  doubtful whether the 
Board would consider i t  expedient ait all, or i f  at all, only 
in exceptional cases. It would rest entirely in the discre
tion of the Board, however. 

In regard to your further inquiry as to the price of 
land filed on under the Carey Act, I would say that 
where there are fractional lots containing something less 
than forty acres, and the applicant sends in  the pay
ment covering the exact acreage, it would be advisable 
to accept such payment · rather than to req ui re payment 
on the basi s of the full forty acre sub-division.  On the 
other hand, where the acreage runs over an even forty, 
if it is only one or two acres over, there would be no 
hann in a<>.eepting payment for the even forty acres. 

Relative to your third inqui ry, as to whether the 
Board has power ti() lease any portion of the State lands 
in tracts less than the smallest legal subdivi sion of forty 
acres, I would say th at there is nothing in the law to 
prevent the Board from leasi ng State l ands in smaller 
tracts, and thi s  would be a matter which i n  each case 
would rest in the di scretion of the Board. 

Very tmly yours, 

MR. JAMES E. GYDE, 
County .A ttorney, 

Wallace, Idaho. 

J. J. GuHJ<jEN, 
A ttorney-General. 

September 1 6, 1905. 

DEAR Sm : -Your telegram with reference to the tax 
levy was not received by me until the 1 4th, a s  I was ab-
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sent, hence the delay in answering the same. I .have gone 
into the matter as carefully as I could in the past twenty
f our hours, desiring t.o answer as soon as possible and 
before action would be taken by your Board. I would 
state that it is my opinion that none of the special levies 
made by the Legislature, and as certified by the State 
Auditor, should be computed against the five ( 5 )  mill 
l imit of Sec. 9, Article VII, of the constitution. 

The case you cite, namely, People vs. Scott, 12 Pac., 
( Colorado) 608, is hardly appli c�ble here, for the reason 
that it appears in that case that special levies were made 
for purposes that properly belonged to the current ex
pense of the . State, being such expenses as our Legisla
ture has always incorporated in the yearly appropriation 
account. However, without taking too much time in a 
discussion of the distinction, I would say that I do not 
think that the levy made t.o pay bonds and interest upon 
the same, which is done under authority of Sec. 1, Ar
ticle VIII of the constitution, should be computed against 
the five mill limit provided in Sec. 9, Art. VII. 

Our Supreme Court in the case of Stein vs. Morri
son, 75 Pac . , 246 ( See p. 253-4 ) has distinguished the 
aims and objects of Art. VII and Art. VIII of the consti
tution, and from the position there taken I believe that 
the limitations provided in Sec. 9, Art. VII, only apply 
to the expenditures and appropriat.lions which are speci
fically and primarily the running and current expenses 
of the State, as contemplated in Art. VII, and not for 
debts created for the building of public insti tutions. 
While the question now under di scussion was not in issue, 
the court fully explains the di st incti on between the two 
articles of the constitution. Debts for such purposes 
are authorized by Art. VUT and a limitation placed upon 
the amount of one and one-half ( 11/2 ) per cent of the 
valuation of the State property. 

I understand each article in itself to be full, com
plete and unambiguous as to the subject it deals with and · 
I believe each should be construed independently of the 
other. . 

If bonds were issued for the current expenses of 
the state institutions, I would say that they would not 
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be such an indebtedness as is contemplated by 
Article VIII, but that said article contemplates 
the building of public i nstitutions, as is said by the 
S upreme Court i n  the Stein-Morrison case ; and any in
debtedness for current expenses would have to be com
puted against the fi".e ( 5) mill limit. 

There are some questions affecting conditions in this 
State which would make the construction contended for 
by Lat.ah County operate harshly. It does not concern 
me to any greater extent than any other citizen, but we 
would all l ike to see our State progress, it having been 
more or less dormant for a long time. It i s  improving 
fast at the present time, and the mill lev�' provided for 
by the constitution i s  barely enough to meet the current 
expensesi to say nothing of making public improvements. 
"'When our valuatioll reached $100,000,000.00 we are lim
ited to a three mill levy and the total amount which can 
be rai sed will be $300,000.00 in any one �'ear. At the 
rate this State is growing, and taking into consideration 
our geographical conditions, such an amount will fall 
far short of paying the current expenses of the State and 
the result would be to stop all progress. The Legi slature 
recognized this fact and at its last session passed a reso
lution for a constitutional amendment changing Sec. 9. 

I notice among the special levies that �'our county 
is charged with $61 45.20 as county indebtedness. This 
amount, as you will readily see, i s not ch argeable against 
the five mill limitation. This levy is not made for State 
purposes for . the year 1905 as contempl ated by Sec. 9 of 
Art. VII, but it is for aid due from Hh oshone to the 
State. This item alone constitutes a l a rge part of the 
alleged excess. The live stock sanitan· fund tax does 
not amount to a. great deal, as it i s on a cl ass of prop
erty of which there is little in your county, but if it were 
otherwise it would make a difference, as i t  i s  for a special 
purpose and goes into a fund for that purpose and is 
there used to prot.ect the particular cla ss  of property from 
which it is collected. The money is not used a s  a part of 
the current expenses of the State. The Htate Veterin
arian is paid by the State, but all other expenses of this 
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department must come from this fund . This live stock 
act is in the nature of a police regulation that the State 
endeavors to make self-sustaining. 

There is always enough difference in State constitu
tions, as you know, to make the decisi ons of other states 
upon constitutional questions require a careful scrutiny, 
and in view of the fact that our own Supreme Court has 
so plainly and strongly pointed out tlhe separate aim s 
and objeets of Articles VII and VIII, I cannot bring my 
self to bel ieYe that it would hold that the tax limit a �  
fixed in Sec. 9, Art. VII, has any application to the in
debtedness created for public improvement that are not 
a part of the current expenses of the State and that a re 
authorized by Sec. 1 of Art. VIII. 

I trust I have made my position plain to you, al
though there are many other things whi ch could be gone 
into more satisfactJorily in a personal interview, the con
si deration of whieh in this letter would make it unduly 
lengthy. 

Very respectfully, 
J. J. GuHEEN, 

A ttorney-General. 

This opm10n upheld in unanimous opinion of Su
preme Court in case of F. R. Gooding, Governor et al . ,  
Petitioners, vs. John C.  Proffit, et al. ,  County Commis
sioners Nez Perce County, Defendall'til, reported in 83 
Pac. , p.  230. · 

February 23rd, 1905. 
MR. WILLIAM E. STILLINGER, 

Cou.nty .A ttorney, 
Moscow, Idaho . 

DEAR Srn : - I  have your letter of February 21st, 
relative to board and lodging of county officials, etc·. I 
have not looked into th i s matter for the purpose of final
ly passing upon i t, as I have not the time now, but my 
present view is that the hoard and lodging of county offi
cials while awRy frmu home, etc., are a legal charge 
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agai nst the county. You wi l l  noti ce tha t  in the Act fi x 
ing the salaries of county commi s!'\ioners ( Sess. Laws 
1901,  p. 226 ) , they are gi ven thei r actual and necessary 
expenses. Sec. 3 providefl that the ' ' actual and ne<>es
sary expenses shall be deemed to i nclude ·all travel ing 
expenses incurred by any county official when absent from 
his  residence in the perfonnance of the duties of hi s 
office. " Thi s section apparentl y wa s intended to define 
what actual and necessary expenses a re, but it only says 
" travel ing expenses, " and l ea ves th e questi on open ; yet 
the fact that the Supreme Court had previousl y passed 
upon the meaning of ' ' actual and necessary expenses, ' '  
and had decided that board and lodging were . not neces
sary expenses, would lead to th e inf ere nee that the legi s
l ature in passing thi s seeti on intended to make provision 
for the board and lodging of county officials while away 
from home in the performance of tl1e official duties of 
their office. I would furth er take the view that generally 
county officers have their homes at the county-seat, and 
thei r  expenses in thi s  regard a re the same whether tftiey 
are there at all times or not ; consequently, money paid 
out by them for board and l odging while  traveli ng on 
offici al business i s  an addi ti onal expense, and it i s an ' '  ac
tual and necessary expense. " In other words,  the ex-
1>enses of a county officer at h i s  hom e  are not lessened 
materially, if at a l l ,  by rea son of the fact tha t  he i s  ab
sent from hi s home a few days,  more or l ess,  each month 
on offici al business ; and thi s  expense to him while away 
is an added, actual and necessary expense. 

I am ,  very r1�spectfully, 
J . •  J. GuHEEN, 

.A. ttorn ey-Genera l .  

February 27th, 1905. 
MR. 'VILLIAM E. STILLINGER, 

County .A ttorney, 
Moscoic , Idaho.  

DEAR Srn : - Answering yours of Februa ry 2 1 st, wi l l  
say that witnesses attending preliminary Pxami nati ons 
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in  cases of mi sdemeanor are not entitled to fees or actual 
expenses. In the absence of statutory enactment such 
expenses cannot he a l egul <'harge against the county. 
This · state of affa i rs results in a great deal of inconveni 
ence, and often interferes with the Prosecuting Attorney 
being able to properly perfonn the duties of his office, 
but it seems that the Legi slature has never considered 
of sufficient importan<'e to remedy, and as long as the 
people will not take the matter up they will have to go 
without these expenses. . . · 

Sometimes in extraordinary cases commissioners 
lw.ve made some provisions for payment of expenses in 
e:ndeavoring to see that justice is done, but if the matter 
had been contested they cou ld not have done so legally . 

Yours respectfully, 
J. J. GUHEEN, 

· A ttorn ey-General. 

NoT.E- Since the above was written the Legislatm t 
of Ul05 passed an Act providing for fees for a limi tc(l 
number of witnesses under certain circumstances. 

M H . ROBERT McCRACKEN, 
Co unty A ttorney, 

Blackfoot, Idaho.  

February 22nd, i905. 

l>EAR Srn : -Answering yours of the 17th inst. rela
tive to fees to be collected by sheri ffs for process served 
out of Probate Courts, where such court is s itting as a 
.iustice court, in sui ts involving less than $300.00, I am 
of the opinion that he can col lect only the fees allowed 
constables for such services.  l cannot see that Sec. 4629 
of the Revised Statutes has any application to fees. It 
refers to the court practice more particularly ; but even 
if  it has any application, it i s  not in favor of the oonten-
1.i on that the sheriff should receive more than oonst.able 
fees. The latter part of Sub. 1 8  of Sec. 1768 of the Pol. 
Code, which states, " for all services arising in the jus
tices ' courts, the same fees are allowed to constables, " 
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is broad enough to cover all cases in the Probate Court 
where such court is  exercising its justice jurisdiction, for 
$:JOO.OO or less. Of eourse, these matters are always 
oµen to criticism, but it strikes me that this is the only 
sensible view to take of it. I call vour attention to Jaek. 
vs. Siglin, 10 Ore., 93; Pew vs. Good, 23 Ore., 827, which 
l think wi ll throw some light on the matter. 

Yours respectfully, 

MR. 0. P. SOULE, 
County Attorney,· 

J . .  J. GuHEEN, 

Attorney-General: 

February 10th, 1905. 

St. Anthony, Idaho. 

DEAR SIR :--I had no conwrsation with Judge Don
aldson relative to the matter referred to i n  your letter 
of February 8th, and I think that you have misunderstood 
him. However, this matter was called to my attention 
the other day just at tbe noon hour by several parties 
and I looked into the matter hurriedly before going to 
dinner, and I advised them that Secs. 2147-2148-2149 of 
the Revised Statutes were repealed, and that they were 
repealed by an Act providing for the payment of the sal
aries of county officc•rs, et<-., appron�d March 7th, 1899 
(Sess. Laws 1899, p. 405).  While T have not examined 
the Act carefully, T looked o,·er it sufficiently to see that 
it takes the place of the µro\'isions of the R.evised Stat
utes relative to salaries. You wi 1 1  notiee that in this Act 
the maximum and minimum salnr�· for every county offi
cer is  fixed, without referenee to any particular counties 
or clnssification; that it gives the county commissioners 
the authoritY to fix these ga\aries between the maximum 
and minimurn amount. My impression from the exami
nation 1 made of this Act was that i t  covers all the mat
ters in the ReYised �tatutes and does away with the clas
sification of counti�s. The Act found in the Session 
Laws; 1901, specifically states that the count.ies are clas
sified for the purpose of fixing the salaries of the county 
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commissioners ; and, in my opinion, that is all the classi
fication was intended to do. The facts of the matter as 
I understand them, are that under the laws of 1899 coun
ty commissioners, even in the smallest counties, could 
make their salaril'S tl1e rnnxiumrn lirnit, to-wit, $1000.00, 
and in some of the s111all counties this was done, and there 
was some dissatisfaction about the matter; consequently 
the Act of 1901 was pm;sed, so that. county commissioners 
should not have as much power in fixing their own sal
aries us they had under the .Act of 1899. However, I 
would be pleased if you would look into the situation care
fully, and if you see an�· rPason for not concurring in 
lllY view I wish you would write me fullv. I have advised 
.T�dge Donaldson that I had written you about this mat
ter, and probably you would l>etter show him this letter. 

MR. 0. P. SOULE, 
County Attoriwy, 

Yours truly, 
J. J. GuaEEN, 

A tton1 ey-General. 

January 8, 1906. 

St. Anthony, Idaho. 

lh:AR Sia ;-Answering your communication of re
cent date, I will say that J think it is the duty of the coun
ty co1mnissioners to fix the rate of interest to be paid 
upon deposits of all county money, at this their January 
meeting. Like a great many other laws which we have 
there are some very inconsistent provisions in this law, 
but taking the law as a whole, and construing it with a 
view that its objects may be effectuated, I see no reason 
whv the commissioners should not fix this rate of infurest 
at their January meeting. '.r11e Act of itself provides that 
it could take effect and be in force from and after the 
second Monday in January, 1906. When this law goes 
into effect it is the duty of the county treasurer to make 
these deposits under certain conditions, when they are 
applied for, and also in order that people who wish to get 
this money may know what they would l1ave to pay for 

' 
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it, it is necessary that a rate of interest be fixed, and there 
is  no reason or good sense why the whole matter should 
be held up until the last day of April, for th� county com
missioners to meet and fix the rate of interest. 

That provision in the statute is directory, and its 
non-observance as to the particular time would not in any 
way vitiate the law, or any contract made with the bor
rower under the law. 

I presume the county commissioners could, if they 
saw fit, allow this matter to go over until the last day of 
April so as to enable them to comply literally with the 
terms of the statute, but if they do not see fit to do so 
there is  no legal reason in my opinion, why they should 
not fix this rate of interest at this January meeting. 

Since writing the above I have made investigation 
with reference to the passage of this bill and find that the 
original idea was to make it effective in two years. Then 
there was another proposition providing t:hat it should 
go into effect in the month of June, 1905, but as the bill 
finally passed it was to go into effect on the second Mon
day in January, 1906. 

The provision providing for the commissioners meet
ing on the last day of April to fix the rate of interest was 
made when it was contemplated that the bill should go 
into effect in June, and when they changed that provision 
of the bill, they did not change the provision relative to 
the fixing of the interest to make it harmoni ze, and it was 
simply overlooked. This  is how these inconsi stent pro-
visi ons came to be passed. , 

I think the commissioners should :fix the rate of in
terest at the January meeting, and I do not think they 
are required to meet in April, as it would be wholly un
necessary. 

Yours very truly, 
J. J. GuHEEN, 

Attorney-General. 
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November 8th, 1905. 
MR. J. F. NUGENT, 

County Attorney, 
Silver City, Idaho. 

DEAR Sm :-I have your letter of October 14th, sub
mitting the inquiry whether druggists selling bitters W'.ld 
other medicines containing a large percentage of alcouoJ , 
which may be used as a beverage, and which if so used 
will  prnduce intoxication, and which are patented by the 
g1werm1,(•11t as medicines, must take out a liquo1· Jt:H !er �s 
l icense .in \.he sum of $200.00. 

Iu :i.·eply, I would say that druggists or ot.iui 1 :; sel 1 -
ing liquor to the public without a written prescrir �ion or 
a rec,,.n l a l ly practicing physician of this State, certif� ing 
to certain ma-tters, are amenable to the penalties providell 
by law for selling liquor without a license . 

..:\.E to the sale of patent and other medicines contain
i ng a certain percentage of liquor, this  matter i s undoubt
edly covm·ed by 8ec. 1513 of the Pol . Code of Idaho, which 
is as follows : 

· 

· ' ' 'l'he words ' intoxicating liquors, ' as used in this 
chapter, shall be deemed and construed to include spirit
uous, vinous, malt, and fermented liquors, and all mix
tures and preparations thereof, including bitters, that 
may be used as a be verage and produce intoxication. ' '  

The question, however, that you will be confronted. 
with is a question of fact and of proof. Competent mat
ters to be given in evidence are the composition and char
acter of the article and the amount of alcohol in it ; 
whether it does readily or witih difficulty produce intoxi
cation ; whether it is agreeable or nauseous to tihe 

taste ; whether it is used or not used as a medicine to 
cure disease ; whether it is generally kept and sold by 
druggists as a medicine ; wheth er it i s  frequently resorted 
to and used as a beverage, etc. 

See Vol. 17, Enc. Law, ( 2nd Ed. ) ,  p. 204, and 
cases cited. 

I cannot give you an opinion as to any particular 
kind of medicine, patent or otherwise, as to whether its 
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sale without first procuring a license is illegal,  but you 
must satisfy yourself by competent evidence as to whet.her 
any kind of medicine 01 other preparation sold co1:.. • 'S 
within the meaning of 8t>c. 1513, sup:rn , ; i n i net accord
ingly. 

If such bitters, mixtures or preparations come within 
this section, a license should be procured by parties en
gaged in selling the same. The patent given by the gov
ernment does not in any way affect the enforcement of the 
State laws. 

With regards, I remain, 
Yours very truly, 

J. J. GuHEEN, 
A ttorney-General. 

April 11th, 1905. 
MISS BERTHA S'rULL GREEN, 

.A ss 't County A ttorney, Elmore County, 
Mountain Horne, Idaho. 

MADAM : - I  have your letter of April 4th, relative to 
the duties and compensation of county surveyors, and in 

, reply I have to say that whatever properly belongs to 
the duties of this officer should be done bv him with extra 
compensation, but the question what th� surveyor 's du
ties are, under the facts stated in your Jetter and under 
the law, is a difficult one to answer. 

Sec. 1717 of the Pol. Code provi des that : 
' ' All surveys, maps, and plats ordered by the board 

of county commissi oners shall be made by the county sur
veyor. " 

Clearly, then, consi derabl e  discretion · i s  allowed the 
Board of County Commissioners as to what maps, plats, 
etc., they may see fit to req uire. It is thi s l atitude which 
makes the questions yon put very difficult to answer on 
the part of thi s  office. It would seem that in many in
stances where the pay of the county surveyor is insignifi
cant the Board might gauge their requirements so as to 
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make them somewhat oomrnensurate with the salary the 
· county surveyor receives. The latitude, then, that may 
be allowed to tJhe demands of the commissioners upon the 
surveyor to help the other offices, such as the assessor, in 
getting u p  his plats,  the county superintendent in getting 
up his plats , etc. , is largely a local question . The law 
says positively very little about it. Sec. 1346 of the 
Political Code provides for the making of plats by the 
assessor , and the provision at the end of the section as to 
the expense is as follows : 

' ' Al l  necessary and reasonable expense incurred by 
the assessor in complying with the provisions of this sec
t i on shal l  be audited and allowed by the county as a 
necessary expense of such office. ' '  

This would seem to indicate that thi s  work is special 
work, and to be provided for by special allowance of the 
1 •t1nm�i ssio11ers. Certainly there is  nothing express in  the 
�e�tio n  prescr ibing the county surveyor 's duti es, that 
h1�m·s upon the work here menti oned. · · : 

ln regard to th e county superintendent 's ' ' plat 
book, · ' which you mention, it seems probable that you 
ref<.; r to Sec. 1025 of the Political Code, making it the duty 
of t lw county superintendent to keep in his office record� 
o f  the district boundaries.  No proyision is made as to 
who shall prepare these transcripts and records. There 
is nothing saying that it sha ll b_e the duty of the coudy 
survc� or to make them. The same is  true as to the pl a t s  
and t1 ,mscri pts necessary i n  the office o f  the couni) re-
co rder. 

It will be seen, therefore , that Sec. 1717 of the Pol. 
Code, referred to above, leaving considerable discr�tion 
i n  the hands of the county commissioners, must be in
voked in answer to such questi ons as you have put. And 
they must of necessity be hard to answer . It is a matfer 
of custom rather than law. In Ada county, duties relat
ing to the assessor 's, county superintendent 's and re
corder 's plats , I would say, as a mere matter of informa
t i on, are not required of the County Surveyor. The whole 
qu estion is one that can best be settled by your county 
commissioners, with the advice of the county attorney, 
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: ind with a view to pay the county surveyor an adequate 
.:.ornpcn."l'! t ion for his work. The law is very indefinite. 
and eannot cover all exigencies, and the best method is 
to �.gr�::! UlJOn what is right and fair, without regard to 
technical matters. 

I am, very respectfully, 

.A. H. DERBYSHIRE, EsQ., 

J . . T. GuHEEN, 
.Attorney-General. 

May 31, 1906 . 

Cou nty A ttorney Cassia County, 
Albion, Idaho. 

DEAR Sm : - I  have your letter of May 28th, in which 
you ask certain questions relative to �-our right and op
tion in  proceeding under the Industrial School Law, the 
Del inquent Chi ldren Law, or the general criminal law, 
with reference to certain cases, and particularly with 
reference to a chi ld thirteen years of age charged with 
burglary. 

I have had no actual experience in prosecuting un
der the Industrial Reform School Act, as that school was 
not built when I was prosecuting attorney. Upon read
ing the Industrial School Law with reference to offend
ers, and the Delinquent Children Law, i t  i s  rather hard 
to lay down any specific rule, as there i s  apparent conflict 
and some of the sections are not altogether plain, and 
speaking generally, I would say that the prosecuting at
torney must to a certain extent use his  judgment in these 
cases as to how he sha l l  proceed.  I will sa�-, however, 
first, that there i s  no question that as to chi ldren between 
the ages of sixteen and eighteen you must proceed under 
the Industrial 8chool Law. 

As to children sixteen years of age and under, gen
erally I would say you must proceed under the De
l inquent Children Law, but from an expression in  Section 
3 of that law ( Sess. Laws Hl05, p. 108 ) i t  would seem to 
me that the words " except when the charge against such 
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child is a felony ' '  would exclude children charged with 
felony from coming within the purview of the Delinquent 
Children Law, and that they should be proceeded against 
under the Industrial School Law. I am not prepared to 
stat.e this positively, but after reading the Act over, it 
strikes me that this i s  the correct interpretation ; put in
asmuch as it might be the means of working some hard
ship, I would rather have county attorneys use their 
judgment in these matters in each particular case, be
cause even if a young child was charged with felony, it 
might be that the child would be susceptible to being 
taken care of under the delinquent law just as well as un
der th e Industrial School Law. 

The Delinquent Children Law, as you will notice, 
gives the Probate Court e�clusive jurisdiction in such 
cases, and the whole aim and object of the law seems to 

· be to build up in a community a system whereby juvenile 
off enders may be dealt with and may be brought before 
the court continuously, or placed under the charge of pro
hation officers, so that it will have a salutary effect upon 
the boys and girls who are inclined to be wayward. "-nile 
it may conflict with some parts of the Industrial Refonn 
School Law, yet there i s  nothing material about such con- · 
fli 1•t, and I think that the two laws can be entirely con
strued together so as to work in entire harmony . Al
though, as you say, there are many things that are con
fusing, at the same time l do not think they are of suffi
c ient importance to interfere with the proper application 
of either law. It would seem to me that if  a child was 
el iarged w ith a felony, regardless of age, you should pro
t'eed under the Industrial Reform Sehool Law ; yet the 
ci rcumstances might be such on account of the past con
d uct of the ch ild, and probably the age of the child, that 
without making a di rect eharge, th e child coul d come un
der so1 1 ie of the provisions of the Del i nquent Children 
Law, so a s  to enable you to proceed ag-a inst him under 
th a t. l aw where you thought it was for the best i nterests 
of the chi ld .  That i s  the wav I th ink I would view it if 
l Wl' l'e prosecuting attorney, 'and I do not think you will 
have any trouble in coming to a conclusion as to how you 



ATTORNEY GENERAJ/S BEFORT, 107 

should proceed in individual cases that you have investi
gated. 

With regards, I remain, 
Very truly yours, 

DE MEADE AUSTIN, EsQ., 

J. J. GuHEEN, 

A ttorney-General. 

May 5, 1906. 

County A ttorney, Bear Lake Comity, 
I'at··is, I dako. 

D�R Sm : -Your letter of May 3rd, with reference 
to the right of a practicing and licensed dentist to write 
prescriptions, under a certain state of facts set out by 
you, received ; and I note, also, the circu1llstances under 
which the question seems to have been raised. The in
tt:'rnl"t of the practitioners there in certain business en
terpri ses no <loubt has brought this mat.ter up. I have 
not investigated this matter fully, but I have gone into 
i t  sufficiently to satisfy myself in a general way that a 
denti st is not a ' ' physician ' '  who is entit led to give pre
<i<:.riptions within the meaning of Section 1511 of the 
i>olitical Code, which st.ates that the written prescription 
1 11 ust be giYen by a ' ' regular practici ng physician of this 
State. " Section 577 of the Politica l  Code makes a di s
t i ncti on as between a physician and surgeon, and ' ' den
t i sts, pharmacists, and midwives in the legitimate prac
tice of the ir professions. ' '  In other words, dentists, 
pharume i sts, and midwives do not pretend to practice 
medicine, but their functions a re entirely different, and 
they a.i.'e considered as physicians. I am not prepared 
to say that a dentist should not be entitled to write a pre
scri ption ]Jroper for some ailment relating directly t-0 hi s 
busi ness, but tha t  i s a matter that I know absolutely noth
i ng ahout, as I have . made no inqui ry, and do not know 
wha t foe · practi ce is .  I do not understand that dentists 
are in the habit of prescribing, as my experience is that 
foeir work is more in the nature of surgery of a specified 
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kind, and they perform all their own work and apply 
lheir own medicines. 

Our laws certainly make a distinction between physi
cians and dentists. We have an Act ( Laws of 1899, p. 
349 ) regulating the practice of medicine in this State, 
which covers the entire subject. \Ve have another Act 
( Laws of 1899, p. 387 ) in which the subject of dental sur
gery, as  you will notice by the titJI�, is regulated. The 
two acts are entirely different, and legislation covering 
each subject has been had. Section 1511 of the Political 
Code is Section 1 5  of the Act of 11,ebruary 6, 1891 ( Laws 
of 1891, p. 37 ) ,  regulating the sale of intoxicating 
liquors, and does not appear in either the medical or den
tal act. \Vhen it speaks of its being lawful for druggists 
to sell without license liquors for medicinal purposes, 
" upon the written prescription of a regular practicing 
physician of this state, who certifies that in hi s opinion 
the health of the party to whom the l iquor is to be sold 
requires or would be promoted by the use of the particular 
kind of l iquor prescribed, " it would seem to me that this  
would confine it to  physicians who were qualified under 
the medical act ( Sess. Laws 1899, p. 349 ) .  It does not 
seem to me that a dentist who might give prescriptions 
which would apply particularly to that character of busi
ness which he represents would have any trouble, but I 
can see where the difficulty comes in when he diagnoses 
a case and gets the toothache mixed up with neuralgia, 
the grip, and other diseases. r.rhere are cases where den
tists have been considered ' ' physicians ' '  in the broad 
meani ng of the word " physicians " a s  " persons who 
heal , ' '  etC. ,  but in my investigation I did not run across 
any cases where a denti st was held a physician in a case 
like the one we are consi dering. On the other hand, I 
have run across a few cases which hold the otlrnr way, 
and one in particular, the case of State vs. McMinn, ( N. 
C. )  24 S. J1J. 523, in which a denti st issued a prescription 
for whiskey, where the court squarely holds that he had 
no right to do so. The court says that their  statutes do 
not recognize that dentists are included in the term 
' ' physicians, ' '  and cites certain secti ons of their code 
where physicians are recognized under certain sections 
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and dentists under other certain sections ; and while I 
have not examined their code, I presume it is in a general 
way the same as our own in treating these two cla sses 
under different heads. I have made a few notes upon 
the matter, which I h erewith enc}ose. 

· 

I am not writing this as any definite opini on upon 
the matter, but only as a starter in order to aid you, as 
l sha l l expect you to settle this matter according to your 
own views after you have investigated it. You are upon 
the ground, and understand the exact facts , and when 
you look into the law part of it you can appl y it to the 
state of facts exi sti ng t here. Tt is i mpossibl e for me at 
thi s  time to take the time necessary to l ook i nto it fully. 
and I make these suggesti ons to you only a s a matter of 
aiding you in settling the matter yourself. 

With regards, I remain, 
Very truly yours, 

DE MEADE AUSTIN, EsQ., 

J. J. GuHEEN, 
Attorney-General: 

November 15, 1906. 

Prosecuting A ttorney Bear Lake County, 
Paris, Idaho. 

DEAR Srn : - Your letter of November 1:2th, asking me 
the constructi on of Sec. 3, Senate Bill  No. 113, p. 396, 
be!:>s. Laws 1905, in relati on to the count i es payi ng the 
premiums on county official s '  bonds which a re placed with 
fidel ity and guaranty companies , is received. I have been 
h e retofore called up on several times w i th reference to 
thi s matter and h ave made a thorough iuvestigation and 
there i s  no question but what the countieR :-;hou l d pay out 
of we gen eral fund the prem iums on tlwse bonds. 

Pre v i ous to the passage of this law we had upon 
the ::,-:t<.ttn te books two laws governing su rety companies, 
on., of  which Attorney General Bag le�· had given his 
opini 1;n, was repea led by the other. 'l'he one he decided 
was repeuled was the law providing for su rety companies 
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depositing $25,000.00 with the State in order to enable 
them to do business. When I came into the office, I made 
1 1 11 investigation of the matter and decided that this law 
was not repealed .  Inasmuch as there was some conflict. 
I took the matter up in order that the Legislature might 
pass om� law governing surety companies, and laid the 
whole matter before the Judiciary Committee of the Sen
ate, the result being Senate Bill 1 13.  I had no part in 
drawing this bil l  up but afterwards consulted with the 
cha irman of the committee with reference to the particu
lar clause you inquire about, and he i nformed me that it 
was the understanding that all premiums on bonds for 
· state and County officials should be paid by the County 
and State. 

With best wishes, I remain, 
Very truly yours, 

F. E. ENSIGN, 
County A ttorney, 

Hailey, Idaho.  

J. J.  GuHEEN, 
A ttorney-General. 

April 11, 1906. 

DEAR Srn : -Your letter of April 9, inquiring as to · 
justice's  fees in criminal cases, received. 

That part of Sec. 2135 of the �vised Statutes which 
you ref er to in your letter governs the amount of fees 
that can be collected by a Justice of th� Peace in criminal 
cases, and this includes examination for a felony, or in 
misdemeanor cases. If an examination is waived in a 
felony case, or a plea of guilty entertained in a case of 
misdemeanor, $3.00 is the maximum amount that he can 
collect. If an examination is not waived, or in the case 
of a misdemeanor a trial i s  h ad, $6.00 is the maximum 
amount he can collect. There might be some proceedings 
after the trial was over, for instance, probably with refer
ence to filing an undertaking, or something of that kind, 
that he might he entitled to, but the object of the statute 
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is to fix a maximum amount that a Justice shall receive 
for these cases. 

This is the view I took of this matter. before the Com
missioners of Bannock County when acting as County 
Attorney, and is the practice, I think, that prevails 
throughout the State. 

Very truly yours, 

MR F. E. ENSIGN, 
County .A ttorney, · 

Hailey, Idaho. 

J. J. GuHEEN, 
.Attorney-General. 

May 25, 1905. 

DEAR Srn : - I  have your letter of May 23rd, relative 
to druggists selling liquors , et.c. You ref er me to the 
l iquor la.w of 1 901 ,  page 37, Sec. 15, which I find upon 
examination is  a mistake, and I presume you have ref er
ence to the law of 1891 , Session Laws 1891, page 37, Ser. 
15. This section i s still in force and will be found in Sec. 
1511 of the Political Code.  Rec. 16, p. 37, Laws of 1891,  
also remains in force and will be found in the Penal Code, 
Sec. 4714. Sec. 16 answers your question fully, and the 
two sections taken together are so plain t11at no constru�
tion is required . If druggists sell liquor i n  any manner 
other than as provided in Sec. 15 , they nrnst procure the 
l icense required the same as a ny other person. Section 
1514 refers to liquors that are not to be drunk on, in or 
about the premises, and in this case a $200.00 l icense is 
required. 

Yours very respectfully, 
J. J. GUHEEN, 

.A ttorney-(Jeneral. 
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MR. C. M. HAYS, 
County A ttorney, 

Silve·r City, Idaho. 

August 23, 1906. 

DEAR Srn : - I  have your letter of August 21st, ask
ing my construction of certain expressions contained in 
Sec. 4,  p. 13,  6th Session Laws. 

I am leaving the city on this afternoon 's train, and 
hence I have not had time to look into the question. I 
have always preferred to leave matters of this kind to 
the County Attorney, he being on .the ground and familiar 
with the facts. 

I would say, however, that my construction of that 
part of the statute would be that the words ' ' in connec
tion with a hotel .or tavern " do not necessarily mean that 
the liquor or the bar room be in the same building ; that 
is  physically attached. 

The country is sparsely settled and this statute was 
based upon this fact-twavelers must be accommodated
and in such sections a low license is necessary. 

The essential thing, of course, is that the provision 
be not made a cloak for fraud upon the license law. A 
saloon cannot receive tJhe benefits. The County Commis
sioners should, of course, pass on this carefully before 
granting a license and should not hesitate to act if the 
l icense law was simply being evaded by the pretense of 
running a hotel. 

Yours very truly, 

MR. EZRA WHITLA, 
Prosecuting A ttorney, 

Rathdrum, Idaho. 

J . •  J. GuHEEN, 
Attorney-General. 
June 9, 1906. 

DEAR Srn : - Your letter of June 7th, relative to the 
assessments of the Spokane Inter-National Railroad 
Company, and also a number of others, received. 
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T h e  opi n i on you gave the assessor regarding the as
sessm ents of these rail roa rls being under the control of 
the State Boar1 l of Equa l ization is correct. The Idaho 
� orthwestlen1 Railroad Company, while of course organ
ized by the Lewis Lumber Company, is still a public cor
poration, and they having acquired rights and fran
ch ises from the State, would compel them to do a rail
road business independent of their own private business. 
All rail road companies of that character should be' as
sessed b�· the State Board of Equalization. We have 
statutes that provide that rai lroad companies have the 
right to demand a right of way, upon complying with 
certain conditions, over the State .and school lands of the 
State, but before they can do that they must file thei r 
articles of incorporati on with tihe Secretary of State, 
whether incorporated in this State or not, and when they 
get that right of way it is by virtue of their quasi public 
character, and they are under obligations to the public. 

"\Ve have granted right of way to the Idaho North
western Rail road company, I think, over some of our 
State lands. We have also <lone the same with the Spo
kane Inter-National Railroad Company. As to the as
sessments on thi s, I cannot say at this  time whether they 
are in the condition to be assessed or not, and this is a 
matter that the State Board of Equal ization will have to 
look irito. 

The McGoldrich Lumber Company, and others that 
you speak of, I presume are using only small logging 
rail roads upon their  own property and have nothing 
whatever to do a s  public rai lroad corporati ons,  and of 
course shoul d be with ta1ei r other property, and in con
formity with the opinion given by you to th e assessor. 

With regards, I remain, 
· 

· very truly yours, 
J. J. GuHEEN, 

A ttorney-General. 
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MR. 0. M. VAN DUYN, 
County A ttorney, 

Caldu:ell ,  Idaho.  

October. 5,  1905. 

DEAR SIR : -Yours of October 2nd, relative to the 
power of counties to hold tax l iep.s over State lands, etc., 
has been received. In reply I would state that thi s  office 
has rendered no opinion in thi s matter. I have at vari
ous times discussed this matter of taxation of State lands 
with individuals and have given oral opinions as to my 
views. I believe I told some individual from vour coun
ty that the county could not col lect tax upon s

·
tate lands. 

The matter of the taxation of State lands came up last 
winter in this way, viz. : 'l'he statutes provided, with 
reference to the organization of irrigation districts, that 
there might be levied assessments upon all lands within 
the district, upon voting upon the same, and that the dis
trict might be bonded. Certain i rrigation districts had 
done so and applied to the State for their proportion 
upon State lands, and my opinion was that the act of tJhe 
Legislature was unconstitutional in so far as it attempted 
to create an assessment or tax upon State property. 

There is also the law relative to taxing the interest 
of the purchaser of State lands. My view of the matter 
i s  that the State does not part with title until it gives a 
deed, and while the purchaser of the land might be taxed 
upon his interest, T <lo not think that the Legislature has 
the power to create a lien upon State lands by taxation. 

Sec. 4, Art. VII, of the eonstitution, is  very plain 
upon this point. 

In the case of State vs. Stevenson, 6 Idaho, :367 , 55 
Pac. ,  886, our Supreme Court' decided that tax upon State 
lands is absolutely void. Of course this case is not direct
ly in point on the question wh ich you rai se, but "it i s  upon 
the general proposition of the taxation of State lands. 

I will be pleased to look into the matter at some 
future date, but at the present time I am so pressed with 
work that it i s  impossible to take i t  up. I would be glad 



ATTORNEY GENERAL 'S REPORT. 1 1 5  

t o  recei ve any suggestions from you relative to your 
i nvestigations of the subject. 

With regards, I rein.a.in, 

)IR. FRANK S. RICE, 

Yours very truly, 
J. J. GuHEEN, 

A ttorney-General. 

February 7th, 1905. 

County Treasurer, 
Grangeville, Idaho.  

SIR : - Replying to your lettei· of February 1st, rela
tive � compensation of county treasurers for services 
performed in  connection with the sale of lands and tim
ber, I have to say that I am unable to concur in the opin
ion of your county attorney, that c.ounty treasurers are 
authorized to reta in  one ( 1 )  per cent of funds arising 
from said sources. There is absolutelv no authorization 
for such action upon your part. . It is

' 
true that there i s  

a provis ion for compensati on of  county treasurers for 
services in thi s  connection, but the language is ,  ' ' Shall 
be a l l owed ' ' ; uot " Rhal l  deduct ", as apparently you con
template doing ; but whate\'er prov i sions may be found 
to thi s  effect, are rendered of no l egal efficacy by the pro
visi ons of our consti tuti on, and 1 suggest that �·ou cal l  
to  the attention of your county attorney, i f  you eare so 
to do, the fo l l owing citations, namely : 

Constitution of Idaho, A.rt. IX . , Sec. 3.  
Id. ,  Art. XVIII, Hee. 7 .  

Guheen vs .  Curtis, 3 Idaho, 443. 

State vs. Fitzpatrick, 31 _  Pac., 1 1 :! . 
One of the syllabi of the last case referred to de

clares : 
' ' As Sec. 3, Art. IX, of the State Constitution, de

clares that the permanent school fund shal l  forever re
main inviolate and intact, and all interest thereon shall 
be expended in the maintenance of the schools of the 
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state, the legislature is prohibited from enacting any law 
that would directly or indi rectly divert either principal 
or interest to an�· other purpose. " 

There are certa in other considerations which tend 
to render your position untenable, but inasmuch as this 
matter ·has been before the office several times, I do not 
deem it necessary to go into an extended discussion of 
it at this time. 

Your attention is ealled to Sec .. 465; of the Political 
Code, wherein it is provided tha.t county treasurers de- . 
linquent in remitting funds arising from the sale or ren
tal of state lands for a period of five days beyond the 
time when the same should be transmitted to  the state 
treasurer, shall be liable on h is  official bond for double the 
amount withheld. 

I advise that it is your duty forthwith to remit all 
funds of· the character under consideration to the State 
Treasurer, _and advise the Auditor thereof, as by law 
provided. 

Respect.fully yours, 

l\IR. R. N. IDLL, 

County Superintendent, 

Malad, Idaho .  

J. J. GuHEEN, 

A ttorney-General. 

J anua.ry 6th, 1906. 

DEAR Sm : -In response to your verbal request for 
information as to whether the trustees of independent 
school districts may keep the school uioney in  a bank out
side of the state, I would say that i li.ave examined the 
Jaw, and find nothing in the statutes to prevent this be
ing done. 

The treasurer is liable on his official bond for the 
safe keeping of the moneys entrusted to his care, and in 
the absence of any special statutory prohibition, there 
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is no restriction upon where he may keep i t, and as I say 
there is no statutory restriction that we have discovered. 

Very respectfully, 
J. J. GuHEEN, 

A ttorney-General. 

February 27th, 1905. 
MISS FRANCES BARDMAS, 

County Superintendent, 
Weiser, Idaho. 

MADAM : - Further with regard to your inquiry of 
January 12th, relative t.o expenses of county officers, I 
have to say that it is my opinion that all county officers, 
when away. :from home on business connected with the 
duties of their offices, are ent:itled to their actual and 
necessary expenses for board and lodging, as well as 
other actual and necessary traveling expenses. I am 
satisfied that it was so intended by the Legislature in the 
enactment of Sec. 3, p. 227, Sess. Laws 1901. 

I am, very respectfully, 

MR. ROBER'!, MILLIKEN, 

J. J. Gu�EEN, 
A ttorney-General. 

J anu.ary 8th, 1906. 

County Surveyo r, Canyon Coun ty, 
Nampa, Idaho.  

DEAR Sm : -Your letter of .January 6th asking me a 
number of questions and for my construct.ion of the law 
relative to fees and salary of county surveyors, etc. ,  re
ceived. 

The county commissioners have a legal adviser des
ignated by law, on whom they must rely. On matters of 
this kind I do not care to go into, as it i s  no part of my 
official duties, and I pref er to allow the commissioners 
to be guided by the advice of the county attorney. You 
would not be governed by my advice, if you thought you. 
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had a private right that was being infringed upon and 
neither would you be bound by it. 

However, I will give you a short synopsis of what I 
think the law is, if you care to hear it. 

Section 7, Art. 18, of the Constitution, as amended 
in the year 1898, provides that all  county officers shall 
be paid by salary. This is mandatory, and absolutely 
prohibits from receiving fees. The first law with refer
ence to the office of county surveyors was passed in Ses
�ion Laws of 1897, page 19. This law was repealed by 
the Act of March 7th, 1899, being the law that was passed 
by the first legislature immediately after the Constitu
tion was amended in 1898, and was passed in conformity 
to and in pursuance of that amendment. The law of 1897 
regarding the office of county surveyor was passed in 
1899 again, on the date of February 16th, as you quote 
in your letter, but the way that happened to be passed 
again was this : A good many session laws had been at
tacked at various times and declared unconstitutional, 
by reason of tJhe fact that certain requirements of the 
statutJe were not complied with in thei r  passage. In or
der to put a stop to this, the legislature of 1899 took up 
all the back sess.ion laws since statehood, which had not 
been repealed, and passed them in a body, and passed 
t.hem with tJh.e requirements of the Constitution, in order 
that they might not be attacked on that ground. This 
was about the . first thing the Legislature of 1899 did, and 
then when the�· took up their regular business the� passed 
other laws that repealed some of the laws that they had 
passed as a body, and that is the exact condition in the 
case of the Act approved March 7th, 1899, repeal ing the 
Act of February 16th, 1 899. 

I have not time to go into detai l s  in explaining this 
matter, but trust I have made it so you understand it. 

I note what you say as to t11e liberal ity of the com
missioners in allowing the surveyor the munificent sum 
of $50.00 per year. This is  an unfortunate condition of 
affairs, but I do not know how it can be remedied. It 
certainly cannot by misconstruing the law. The county 
commissioners, as I understand it, have the power to allow 
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a salary as high as $800.00 a year, and not less than $50, 
a�d . it seems that they placed it, in your county, at tib.e 
nnnnnum. You are not the only one that has been placed 
in this same situation . I have a great many complaints, 
and know of my own personal knowledge of other county 
officials who are not al lowed by the commissioners a sal
ary adequat.e to the services rendered, and it places mat
ters in a very bad way. There is no questi on but what 
the commissioners should try and allow all county offi
cials a fair salary, a s  i t  is absolutely necessary for tlhe 
public good that it should be done. But i f  they do not do 
· it, I do not see any way to remedy it. 

With regards , I remain, 
Yours very truly, 

MR. OLIVER ELLSWORTH, 
San Francisco, Calif. 

J .  J. GUHEEN, 
· A ttorney-General. 

January 5th, 1906. 

DEAR Srn : - Your letter of December 28th relative to 
the filing in this state of Articles of Incorporation of the 
Uailway Employees l\fot�al Protective A ssociation, has 
been handed to this office by the Secretary of State. 

In answer to your inquiry whether i t  i s  necessary 
for the said  Railway Employees Mutual Protective So
ciety, organized under the laws of the State of Cafifor
nia to file its Articles of Incorporation prev i ous to doing 
business i n  this state, I would say that our law respecting 
fraternal beneficiary associations which provides that 
such , before doing business in the state, must file copies 
of their charter, and A rticles of Incorporation with the 
Insurance Commissioner, expressly excepts fraternal or
gani zations such as I understand yours to be. The sec
tion excepting them from th e insurance law is as fol lows : 

' ' Section 2261 . This chapter shall not apply to any 
gran<l or subordinate l odge of the order of Free and Ac
cepted Masons, T ndependent Order of Odd Fellows, as 
chey now exist, nor to similar orders or secret societies, 
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ilor to fraternal societies whose subordinate or national 
bodies pay nothing but funeral or weekly sick benefits, 
nor to any organization conducted solely for benevolent 
and charitable purposes, whose members are em.ployed 
l: y one corporation or institution or by more than one 
similar corporation or institution or whose membership 
is confined to one trade, art or profession. ' '  

It is evident, therefore, that it will not be necessary 
for your association to file its articles with the Insurance 
Co-:mnissioner, ·or pay any fee for a report to that officer. 

. There is, however, a law passed by the Legislature 
of 1903 which requires any foreign corporation doing 
bmiiness in this state to file Articles of Incorporation 
with the Secretary of State and to indicate its statutory 
agent for the service of process. This law has been in
teri reted by our district court to include insurance com 
panies in general. Whether it would include mutual 
benefit societies is a question that has never been passed 
upo11 hy the court, and it is indeed a very close question. 
TLis matter is before the Supreme Court on appeal now 
in · a case involving old line insurance companies, and the 
decision, which will undoubtedly come within a month · 
or so, rnay throw some light on the question that you ask 
about in your letter. 

You will notice that the penalty prescribed for fail
ure to comply on the part of any foreign corporation, is 
that its contracts are not enforceable, and that its convey
ance& of real estate are null and void. There is no pen
alty other than that attached. 

vVith these facts in view, you will probably be bet
ter ahle to · reach a conclusion as to whether you ought 
to file articles of incorporation with "the Secretary of 
State. It being a mooted question, we cannot give abso· 
lute opinion. 

Very truly yours, 
J . .  J .  GuHEEN, 

.Attorney-General. 
) 
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MR. P. W. MITCHELL, 
Nez Perce, Idaho. 

April 1st, 1905. 
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DEAR Srn : - I  have your letter of March 29th relative 
t-0 village elections, and I have to say that if Nez Perce 
is a village, governed by Secti ons 40-52 of an Act ap
:proved February 10th, 1899, as amended by an Act ap
proved March 1 1th, 1901 , it is not affected by any enact
ments of the 1905 Legislature relating to elections, ex
cept as  to the term of office of the trustee. Sec. 60 of the 
Act approved February 10, 1899, as amended, is as fol
Jows : 

' ' Sec. 60. On the first Tuesday of April, 1905, and 
hiermially thereafter, an election shall be held in each 
city and village governed by thi s  Act, for officers as in 
this Act provided, a l l  of which officers shall  be elected 
and hold their respective offices for a term of two years, 
and until their successors are elected and qualified, at 
which election the qual ified voters of sucQ. ·c ity may cast 
their ballots between the hours of nine a .  m. and seven 
o ''clock p. m. " ( Senate Bill 105, Eighth Session. ) 

The amendment of 1901 to Sec. 47 of the Act of 1899 
is found in the 1901 Session Laws at p. 133, and pro
vides for the appointment of a clerk, treasurer and attor
ney, etc. 

Very respectfully yours, 
J. J. GUHEEN, . 

A ttorney-General. 

February 23rd, 1905. 

�1R. J. C. HINDY, 
Clerk Dist. No. 90, 

Route No. 2, Moscow, Idaho . 

DEAR Srn : - Heplying to your letter of February 
18th, addrest1ed to Attorney General Bagley, relative to 
qualifications of electors, etc. , I beg to call your attention 
:o Sec. 1065 of the Pol. Code of Idaho, wherein it is pro-
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vide<l that trustees have power, when directed by a vote 
of the district, to build or remove school houses, et.c., and 
l o  fix the location of school houses. Provided, that in 
eertain cases a two-thirds vote of the electors of the dis
trict shall be necessary. The term " electors " is not 
<1ualified in any way, and it is not necessary that electors 
voting on this proposition be resident freeholders, but 
thfly must possess the qualifications of electors.  

Answering your second question, I have to say that 
tlie:re i s  no particular time re-quired to make one a bona 
fide resident of a district. It is largely a question of in
ten tion. The term is somewhat elastic, and the sense in 
whiGh it is used, and the object and intent of the statute 
hear upon the question. 

F'or your information, I also call your attention to 
Sec. 1743 of our Pol. Code, wherein county attorneys are 
const�tuted the legal advisors of the officers of their re
b pective counties in matters wherein the people or the 
eounty are interested or a party, and I would suggest 
that you had better consult him on mat!ters of this kind, 
i f  the county i s  likely in any manner to become a party 
to the controversy. 

I am, very respectfully, 

J. L. KIRTLE Y, JR., 
.A ssessor and Collector, 

Salm.on, Idaho. 

J. J. GUHEEN, 
A ttorney-General . 

• June 19, 1906. 

DEAR Srn : - Your lett.er of June 14th, making certain 
inquiries in regard to exemptions of resident widows, 
etc. ,  reooived. 

I have usually made it a rule to refer county officers 
to their county attorney, he being thei r legal adviser with 
ref ere nee to their duties, and being upon the ground 
where matters can be explained to him thoroughly ; and 
I have no doubt if you will consult your county attorney 
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he "will advise you upon the subject. I will state, how
ever, in so far as the first part of your question is oon
eerned, that I have no hesitancy in saying that the ex
emption law as to widoWs, applies to a widow who re
sides in this State and who has property in thi s  State, no 
matter whether the property is where the widow resides 
or not. In other words, as il lustrated by you in your let
ter, a widow residing in Pocatel l o, Idaho, is entitled to her 
exemption on property situate in Lemhi county to the 
amount as fixed by statute, provided, of course, she is 
not exempted to the statutory amount on property as
sessed in some other county. In other words, under the 
statute she would be entitled to but one exemption, and 
that amount is fixed by statute. 

With regards, I remain, 

MR. C. A . .AXLINE, 

Very truly yours, 
J. J. GuHEEN, 

A ttorney-Gen eral. 

December 5, 1905. 

Pres. Albion Normal School, 
Albion, Idaho . 

DEAR SIR : -Your letter of November 28th, asking me 
to give you construction of Senate Bill No. 111 ,  an Act 
creating and establishing a Normal School fund, page 
393 of the Eighth Session Laws, received. 

As I understand the situation, your school has ex
hausted their direct appropriation for maintenance. My 
investigation discloses that there is in the Normal School 
:F'und, as created by Senate Bill No. 111,  the sum of 
$12,443.42 today. Of this amount the Albion Normal 
School is entitled to one-half, and is entitled to draw bills 
against it, the same as though it had been a direct ap
propriation made in the regular appropriation bill  for 
maintenance. One-half of thi s  amount should be now 
available to vou and one-half of any further amounts that 
are received

.
into this fund during the coming year should 

also be available to you. 
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As I understand it, the State Auditor will certify to 
you quarterly your appropriation of tihis fund, the same 
as he has been doing with reference to the direct appro
priation. I will furnish the State Auditor with a copy 
of this letter. 

You say in your letter that at the time the appropria
tion bill was passed, it was expected that the Normal 
School fund would bring each school $17,500.00 and that 
t.he Albion Normal school would get a total of $30,000.00 
for the two years. I would suggest that you look into 
the matter very carefully before you conclude to base 
y our expenditures upon an appropriation of $30,000.00 
for the two years, as it does not seem to me that the 
amount now in this fund to your credit will  bear out this 
expectation. I know that your school does not desire to 
come before the next Legislature with deficiencies. 

With best regards, I remain, 
Yours very truly, 

MR. F. W. KETTENBACH, 

J. J. GuHEEN, 
A ttorney-General. 

May 15, 1906. 

Sec. Lewiston State Normal School, 
Lewiston, Idaho. 

DEAR Srn :- Your letter of May 1 1th, asking me con
cerning the method the trustees should adopt in condemn
ing and disposing of two old frame buildings connected 
with the school, received. 

I can find nothing in our statutes of an affirmative 
nature with reference to matters of this kind, but inas
much as the statutes provide that the Board of Trustees 
have the general supervision and control of all buildings 
and property appertaining to said school, it would seem 
to me that if a proper showing could be made that such 
frame buildings were an expense and incumbrance, and 
of no use to the school, they would be justified in dispos- . 
ing of the same to the best possible advantage. In the 



ATTORNEY GENERAL 's REPORT. 125 

absence of any statutory law on the subject, it would be 
impossible for me to say positively that it would be legal 
to do so ; neither could I say it would be illegal, but as a 
business proposition, and for the best in�rests of the 
school and the state, I do not see where any objections 
could be taken against disposing of the same, when the 
trustees are able to make such a showing as you recite. 
Ordinarily the trustees are not empowered to dispose of 
property of the school without an act of the Legislature, 
but this property, as I understand it, would be just the 
buildings which would, if sold, be in the nature of per
sonal property ; and being of no further use to the school, 
and in fact ·being an incumbrance, its sale could be sim
ply treated as a business proposition in the ordinary 
management of the school. 

Very truly yours, 
J. J. GUHEEN, 

Attorney-General. 

STATE BOARD OF CONTROL, 
Olympia, Washington. 

July 6, 1906. 

GENTLEMEN : -We have your letter of June 12th in 
which you inquire as to the law governing the control 
and guardianship of the person and property of the in
sane in this State. We would say, first, that the statutes 
governing this matter are found at Sec. 387-419, inclusive, 
of the Political Code of Idaho ( 1901 ) ,  which provide for 
the care, free of charge, of the indigent insane. Provision 
is made, also, for the guardianship of insane persons ; 
and i f  they are possessed of estates, for the application 
of the proceeds from the sale of the estates to the ex
penses of their maintenance while in the State asylum. 
There is no provision specifically requiring payment from 
relatives of the inmates. There is one provision, how
ever, to the effect that the Board of Directors of Insane 
Asylums may ' ' make regulations and fix the terms for 
the admission of insane persons who are n�t indigent, or 
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who are non-residents of the Stare. All receipts from 
such sources must be paid into the State treasury. ' '  

Sec. 389 of the Political Code. 

In this State the estates of insane persons who die 
leaving no surviving heirs would undoubtedly pass by 
escheat to the State, the same as in the case of other per
sons. 

' 

Very truly yours, 

J. J. GuHEEN, 

Attorney-Genef'al. 

February 10, 1906. 
MR. W. A. ALEXANDER, 

Chairman, Village Board of Trustees, 
Bonners Ferry, Idaho. 

DEAR Srn : -I have your letter of February 1st, in
quiring whether trustees of villages have one or two 
years from their election. 

In reply I would beg to say that the law relative to 
elections was changed by Senate Bill No. 105, passed at 
the 1905 session of the legislature, Sess. Laws 1905, page 
385, and reading as follows : 

' ' Sec. 60. On the first Tuesday of April, 1905, and 
biennially thereafter, an election shall be held in each 
city and village governed by this act, for officers as in this 
act provided, all of which officers shall be elected and hold 
their respective offices for a term of two years, and until 
their successors are elected and qualified, at which elec
tion the qualified voters of such city may cast their bal
lots between the hours of nine a. m. and seven o 'clock 
p. m. ' '  

In accordance with the foregoing village trustees 
elected at the last electi on would hold office for two years. 

Very truly yours, 

J. J. GuHEEN, 
Attorney-General. 
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MR. N. P. MORAN, 
Village Clerk, 

Camb rid r " Idaho. 

March 24th, 1905. 

DEAR Srn : - I  have your letter of March 23rd, rela
tive to the changes made by the last Legislature in the 
laws applicable to vil lage elections. In reply, I beg to 
say that I am enclosing you herewith copies of Senate 
Bill No. 105 and House Bi l l  No. 42, which will give you 
the information you desire. In answer, however, to your 
question as to whether the law now requires voters to 
regist.er for thi s  spring 's ,Tjllage election, I would say 
that it is my view that this law does not carry a sufficient 
emergency clause to make i t  go i nto effect in time for this 
spring 's election. Senate Bi ll No. 105, which I am enclos
ing, makes no changes in your village election other than 
making it biennial. 

I am, very respectfully, 

MR. BERT C . •  JOHNSON, 
Di.strict Mining Recorder, 

Tyson, Idaho. 

J. J. GuHEEN, 
Attorney-General. 

January 21, 1905. 

DEAR Srn : - 1  have your letter of January 17th, rela
tive w fees of district mining recorders, and I have to 
say that the provi sions of the statute bearing upon this 
matter, so far as I have been able to discover, are as fol
l ows : ( Session Laws 1903, p. 290) . 

" It shall be the dutv of the countv recorder of the 
several counties of thi s st.ate, within fourteen days after 
receiving them, to transmit to tJhe deputy mining record
er of the district wherein the claims are s ituated, all lo
cation notices, both quartz and placer, which shall not 
have already been recorded in the office of the deputy 
mining recorder. It shall be the duty of such deputy 
mining recorder to record i n  hi s records all such notices 
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received by him and he shall receive as compensation 
therefor from the clerk sending them one-half the fee 
authorized by law to be charged for the recording of 
mining claims. .After recording such notices the deputy 
mining recorder shall return the same to the county re
corder. " 

You are correct in your cont.ention, therefore, that 
you should have recorded in your office the location no
tices, but I am unable to find any direction that other in
strument-s relating to mines should be recorded in the 
district wherein such mines are located ; but you are 
clearly entitled to record location notices and receive the 
compensation therefor provided in the above section. It 
is also provided that proofs of manual labor may be 
recorded with the deputy mining recorder, but apparently 
it is  not compulsory. I suggest that you call to the at
tention of the county recorder the above provision of the 
statutes. 

If this does not give you the information, kmdly ad
vise with me further. 

Yours respectfully, 

IDAHO TEA COMP ANY, 
Lewiston, Idaho.  

J. J.  GUllEEN, 
.Attorney-General. 

March 15th, 1905. 

GENTLEMEN : -Replying to your recent letter, ad
dressed to the Governor, submitting the inquiry whether 
any one of the various classes of solicitors employed by 
your company com e within the purview of the bill recent
ly passed by the Legi slature, providing for the licensing 
of peddlers, etc., I have to say that Sec. 1 of the bill, de
fining peddlers, is as follows : 

' ' Sec. 1. The term peddler for the purpose of this 
Act shall be construed to i nclude all persons, OOth princi
pal and agents, who go from place to place and house 
to house, carrying for sale and offering for sale or ex- _ 
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posing for sale,  good s, wares or merchandi se : Provided, 
that noth ing in thi s  Act shal l apply to peddlers in agri
rultural or farm products. ' '  

You have, I understand, three classes of solicitors, 
that is to say : 

( 1 )  Sol ici tors vi siting rai l road towns and calling 
on merchants and hotels. 

( 2 )  Solicitors calling on merchants in towns off rail
roads and farmers between such towns. 

( 3 )  Solicitors cal ling on individuals at thei r homes 
in towns only of the solicitors ' residence. 

None of the above solicitors carry goods with them 
for the purpose of sale, and a l l  sales are made by sample, 
for future ·delivery. 'fi1ere i s  not i n  any case, as I under
stand, a coneurrent sale and delivery. 

l<'rom what I gather from your l etter, I do not under
�tand that your business comes with i n  the purview of this 
Act. However, I think you would better consult the 
county attorney of your <'Ounty. He is on the ground 
and will understand thoroughly how your bus iness is 
conducted. 

I am, Yery respectfully, 
J. J. GUHEBN, 

A ttorney-Gc11 eral. 

March 6th, 1905. 
MR. J. H. DAY, 

Twin Palls, Idaho .  
DEAR Srn : - Yours of March 2nd recei ved. �{ y un

dersta nding of tha t porti on of Rule 11,  p. 1 2, to which 
you refer, i s  tha t an entryman will  be given notice by the 
water company when water i s available for the land em
braced with i n  h i s  ent ry, a nd tha t  he must within a rea
sonabl e time become an actual  resident upon sa i d  land 
within his  entry, and that he must with i n  a reasonable 
time become a n  actual  resi dent upon said l and and main
tain such residence, to be governed by th e rul es and reg
u lations relat.iYe to residence under the proYis ions of thl' 
United States homestead laws, as stated in said rule. I 
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wil l  state that the matter of residence upon these lands 
is going to be taken up by the Land Boord for furth�r 
acti0n. It seems that there has been no final proof made 
in fois state under the Ca rey Act ; and the original A �t 
·w:1 s amended, allowing the State to make proof of recla
mati on, etc.1  and obtain µatent to these lands in a body ; 
:wd thi s  may have the effe<�t of changing these ru le �; i n  
flmt respect.. Tt i s  a matter that I have not invest ig«ted, 
a R  1 have had no oppo rtunity to do since coming ioto 
th i �  office ; and as  the matter of final proof .has not yet 
<·oi·11e up there has been no deci sion as to whether ref: i 
dence is actually  necessary. 

I am, very respectfully, 

) l H .  THOS. J. JONES, 
Bomie1·s Ferry, Ida.ho . 

J . •  T. GuHEEN ' ·  
.A ttorney-Gen e ral. 

March 3rd, 1905. 

DEAn Srn : -- I  have your letter of February 28th. In
asmuch as the bill creating the counties of Lewis and 
C l ark made no provision whereby notaries would be al
l owed to act under their present commissions, it is  my 
opinion that you wil l have to apply for a new eommis
s iou and comply with all the re<.1uirements of th e law 
regarding the i ssuance of commissions, the same as if 
th i s  was an original application. 

I am, very respectfully, 
J. J. GUHEEN, 

.Attorney-Ge neral. 

M R .  HENRY C. ETHELL, 
Mountain Home, Idaho .  

A pril 7th, 1905. 

DEAR Srn : -I have your letter of April 6th relative 
to �-our status as city clerk.  The opinion I gave Governor 
Gooding relative to municipal elections is rather long, 
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and the subject it embraces has no connection with your 
case, s o  it i s  hardl �· worth while  to go to the trouble of 
making a copy. The amendments to the election laws 
did not affect those sections of the village government 
act which provide for the appoi ntment of a clerk, treas
urer, etc. The�· remain the same as heretofore, and your 
a ppoi ntment i s  l ega l .  1,he provi sions relati ve to the 
terms of trustees are changed, aud they are now elected 
for a term of two years instead of one, and I presume 
you r  appointment i s  for two yea rs. The subj ect of my 
opinion k> the Governor was the provi sion in the recently 
passed l aw rel ative to cl erks in what is known as cities 
of the second c> l ass.  Prev i ous to the passage of the 1905 
act they had always been elec>ted, but through a clerical 
mistake " city clerk " was inserted where " city attorney " 
should have been, with the result that the same sections 
apparently provide for th e election of a clerk and also 
for the appointment of a cl erk, the city attorney not be
ing mentioned. I presume whoever read the opinion ap
pli ed it to v i l lage government as well as to cities of the 
secon� class.  There i s, however, no change in this  re
gard m the law relative to v i llage. 

Yours very· respectfully, 

J . .  J.  GuHEEN, 
A ttornPy-Gen <•ral. 

MR. R. J. NEELEY, 
417 W. 1Rth Street, 

Cheyenne, JJ:' yomin,q. 

April 9th, 1906. 

DEAR Srn : -Your l etter, enclosing c i rcular of the 
Twin Falls  Investment Com pany, has been received. 

Under the rules adopted b�· the State Land Board, 
entrymen of the Twin Falls tract or other Carey lands 
should begin their residence immediate] �· after water is 
available for i rri gati on.  Thi s  rule has been changed, as 
I believe I wrote you, so that entrymen have six months 
after water is available i n  which to begin their residence. 
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This extension was granted in order for entrymen to get 
their affairs in shape. 

The paragraph you cite in the circular is misleading, 
but, of cou:rse, the company has nothing to do with the 
law. It seems to be a mi sunderstanding upon its part, 
or it is a known intent i on to de<>eive. I shall return this  
circu]ar to you within a few days, but I desire to keep it 
!'or that time in order to l ook into this matter. \,Ve have 
uothing to do with the Investment Company, and yom 
co:1tract · with the water com pany in no way affects t1 11 ·  
i ·esicience requirement. 1'he law appl icable to residence 
is the United States law. The rules of the Land Board 
are s i 1nply to carry into effel't the provisions of thi s  law . 
:wd the company has .nothing to do with it. Of cour;;p, 
in sending out ci rculars there should be no misrepresen
tations , but if any misrepresentations have been made I 
cannot say what their  effect upon your contract would 
be. I am not informed as to who compose the Invest
m ent Company, as thi s  is  the first circular that has COfl il' 
to 1 1 1y  attention. 

Yours very respectfully, 
J. J. GuHEEN, 

Attorney-Gen.eral. 

:\lR. A. P. GUTHRIE, 
A ttorney at Law, 

Twin Falls, Idaho. 

�t\.pril 9th, 1905. 

8rn : - I  have your letter of April 6th relative to in
( 't• l  µoration of villages, etc. 

It is not enti rel y clear to me from your l etter upon 
just what phase of the law referred to ( Pol . Code, Sec. 
lt-li2 ) ,  you desire my opinion. You say, " In your opin
ion f'-R-11 a ' city, town or village, ' by petition to the Board, 
1�fo.,  become a ' city ' until they have been assessed, or 
1 1ntil  there is two hundred taxable inhabitants in the 
hounclary l ines of sai d ' city ' petitioning the County Com
rn i ss i oners, or a majority of them, asking to be incorpor
a ted. " I presume you desire a construction of the law 
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1·eiating to the organization of vi llage governments. In 
l !1at regard, upon a hasty examination of Sec. 1872, it is 
my impres sions that the Commissioners, or a majority 
of them, must be satisfied that there are at least two 
nundred or more actual resi dents in the territory de
scribed in the petition, and that a maj ority of the tax
paying inhabitants of the proposed village have signed 
the petition. I do not understand that it i s  necessary that 
the inhabitants of the proposed village shall have been 
assessed, but they must be subject to taxation. The peti-
tion will not necessarily rec1uire two hundred isignatures, 
but it is required that there be two hundred inhabitants 
within the territory proposed to be organized under a 
village government, and the petition must, of course, un
der this statut.e, contain the signatures of a majority of 
the taxable inhabitants . 

This is my view of the statui;e upon a hasty examina
ti on. While I am willing to answer request� of this na
ture, it should be borne in mind that it is  not within my 
official duty, as prescribed by law, and T therefore desire 
that you do not treat thi s as an official opinion. 

Yours veiy respectfully, 

HON. CHAS. L. HEITMA N, 
Rathdrum, Idaho . 

J. J. GuHEEN, • 
A ttorney-General. 

April 1 1th, 1905. 

DEAR Srn : - Your letter of March 7th rel ative to the 
arrest of Constable Berry, did not reach me until yester
day, too late to have an answer reach you by Monday 
as requested. I therefore wired you yesterday with ref
erence to the matter, as I presumed you would want to 
use my vi ew at the trial . I have not looked into it, but 
there is no question in my mind that officers can sell :fish 
that have been unlawfully taken, as set forth in your 
letter. Sec. 18 of the Game and Fi sh Law provides that 
they take into custody any game or fish, or any portion 
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of the same, which they may find at the time in the pos
session of any person, company or corporation, during 
the time the killing of such game or fish is not permitted 
by the laws of this State. 

The fact that it is perishable stuff would give them 
the right to dispose of it, without question, without any 
specific provision in the law. Of course, if it should 
develop that the fish were not unlawfully taken in the 
first instance, I presume the constable could be required 
to refund the money received for them ; but in no case 
would a criminal action lie, and the county attorney 
should dismiss any such cases. I do not care to interfere 
with any county attorney 's construction of the law until 
I have heard from and consulted with him, but in the 
case under consideration I do not understand upon what 
theory he is prosecuting the case, if he is prosecuting it. · 

Yours respectfully, 

MR. IRWIN S. WATSON, 

Boise, Idaho. 

J. J. GuHEEN, 
Attorney-General. 

April 12th, 1905. 

Sm : - A nswering your communication of April 10th 
relative to the laws of Idah o affecting forei gn fire insur
ance corporations , I have to say that foreign fire insur
ance corporati ons are required to comply with the re. 
guirements of the amendment approved March 10th, 1903, 
to Title IV, Sec. 2653, of the Revised Statutes of Idaho, 
in addition to complying with the prmri si ons of Chap. 
LXX.."'{VI, S�ctions 221 4  to 2274, inc., Civil Code of Idaho, 
relating to insurance companies.  

I am, very respectfully, 
J. J. GuHEEN, 

A ttorney-General. 
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MR. BERT LUDINGTON, 
Bonners Ferry, Idaho. 

May 17th, 1906. 
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DEAR SIR : -Your letter submitting the inquiry whether 
there is a law prohibiting the Sunday opening of stores 
and business places, has been received. There is no such 
law upon our statute books, and all business places are 
at liberty to keep open on Sunday the same as any other 
day, if they so desire. 

As to the agreement between the merchants, I am 
not prepared to say whether the fine could be colleot:ed 
in a civil suit or not. That is a matter that would have 
to be decided in a civil action. 

I am, very respectfully, 

J .  J. GUHEEN, 

.A ttorney-General. 

MR. GEORGE L. KARCHER, 

Nampa, Idaho. 

March 17th, 1905. 

DEAR Srn : � Replying to your letoor of March 13th, 
submitting the i nquiry whether the attached ballot com
plies with the law in school bond elections, I have to ad-

. vise you that Secti on 1047 of the Pol. Code of Idaho pro
vides th at ball ots in such elections must contain the words 
" bonds yes " or " bonds no ". In order to comply literal
ly with the terms of the statute, separate ballots would 
have to be print(,>d, some with the words " bonds yes ",  
and some with the words " bonds no ", and a voter could 
use either fonn of ballot, as bis judgment dictated. I 
see no objection to the form you enclose, and which I at
tach, as it no doubt substantially complies with the law ; 
but when changes are made from the terms of a statute, 
it gives room for criticism and attack. It i s" no part of 
my official duties to advise you in matters of this kind, · 
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and the above is simply my opinion as an attorney, and 
not as a state official. 

I am, very respectfully, 

MR. JAMES E. HART, 
Paris, Idaho . 

J. J . .  GUHEEN, 
A ttorney-General. 

February 7th, 1906. 

DEAR Srn : - I  am writing in response to your letter 
of January 30th, and to your verbal inquiries made here 
at the office, in regard to the provisions of the Estray 
Law passed by the last legislature and approved March 
11, 1905. 

You ask whether there is any ·provision of the law 
requiring the constable to post three notices of the sale 
in the precinct where the animal is to be sold. In reply 
I would say that I see no provision requiring this. And 
in response to your other question, I do not see how the 
constable could legally charge twenty-five cents for each 
notice of thi s  kind. You inquire further as to whether 
the constable could legally make a charge of fifty cents 
for branding the animal sold, and in reply to this I would 
say that I am unable to find any provision of the law 
providing for such a fee. And further, I have not been 
able to find wherein the constable i s authorized to make 
a charge for a Bill of Sale to the purchaser. 

In general I would say that the only fee for brand
ing and for Bill of Sale would be included in the fee for 
sale provided for in Section K, viz : $1.00 for the first 
head sold and fifty cents per head for each additional 
animal. 

The law provides that the recorder: shall receive 
fifty cents for ' ' Each notice sent. ' '  I would consider this 
to mean fiftv cents for each notice sent bv the recorder 
in regard to

.
any particular animal or aniuials  included in 

the notice. For instance, the recorder would receive fifty 
cents for notifying the owner of the recorded brand that 
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the animal had been taken up antler the estray law and 
he would further receive fifty cents for notifying the 
constable that he had so informed the owner. 

The constable, on the other hand, is authorized to re
ceive fifty cents for the notices he sends and this would 
include all the notices with reference to any one animal. 

You are correct in supposing that the money left 
after paying the expenses of the sale should be turned 
into the county treasurer for the benefit of the several 
school districts. 

Hoping this will answer your inquiries, I am 
Yours very truly, 

MR. HARVEY FORESMAN, . 

J. J. GUHEEN, 
A ttorney-General. 

February 10th, 1905. 

Sheriff, Nez Perce County, 
Lewiston, Idaho. 

DEAR SIR : -I have your letter of l!'ebruary 7th, mak
ing inquiry relative to whose duty it is to collect licenses, 
etc. I will state that at the present time it is impossible 
for me to go into these matters in detail . I call your at
tention to Sec. 1743 of the Political Code of Idaho, defin
ing the duties of county attorneys. Sub. Sec. 3, provides : 

' ' To give advice to the board of county commission
ers and other public officers of his county whenever re
quested upon all public matters in which the people or 
the state or the county is interested or a party. " 

This law makes i t  the imperatfre  duty of the prose
cuting attorney to advise county officials, and I desire 
that county officials lay these matters before the prose
cuting attorney, who is on the ground, and such matters 
can be thoroughly explained to him . I will, however, 
state for your benefit with reference to who should collect 
licenses that it  is  the duty of the sheriff. It would take 
some time to go through the different statutes explaining 
this matter to you, but the matter was before the Su-
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preme Court of this State in 1895 in the case of State vs. 
McDonal d, and they settled all doubt by holding that it 
was the duty of the sheriff to co1 lect1 l icenses. You will 
find the case in 40 Pac., 312 ; Vol. 4 of the Idaho Reports. 
·with regards I remain, 

'l'. L. GLENN, ESQ., 
Montpelier, Idaho. 

Yours truly, 

J. J. GuHEEN, 
A. ttorney-General. 

June 2, 1906. 

DEAR Srn : - Your letter of Ma,y 31st, relative to State 
Ian. ls in the Montpelier Irrigation District, and assess
ments le" ie<l against the same, received. 

In i-cply I would state that no assess1:tients have ever 
Lleen pai d under the Act in question, and no appropria
tions were ever made by the Legislature for the Statt 
Laiid lloard to use for that purpose. rrhis matter came 
up befo1e the Legislature at its l asit session, and Secti on 
59 of this Act was passed upon by th i s  office as being 
unconstitutional, a s  under our constitution, and also the 
decisions ·of the Supreme Court, State lauds are not sub
ject · to assessments or taxes, and cannot be made so by 
an Act of the Legislature. The matter of providing 
means, however, by which the State land would bear its 
proportion of the cost of these i rrigati on di stri ct cana l s  
w a s  taken up, and a n  amendment o f  th e Irrigation Dis
trict Act, and a sort of substitute for Section 59, was 
passed, making provis ions whereby the State I..1and 
Board coul d buy water rights. You wil l  find that Act on 
page 378 of the Session Laws of 1905, which is self
explanatory. What should have been done was that a 
separate Act shoul d  have been passed, going into this  
matter thoroughly, and covering a l l  necessary ground, 
but for some reason the Legislature di d not see fit to go 
into it, and the Act of 1905 was the result.  The State 
Land Board has not taken any proceedings under this 
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Act with reference to any i rriga,tion district and it i s 
not probable that they wil l  do so thi s  year, as I think 
they will prefer to wait unti l the next Legi slature, and 
have this matter taken up and covered more fully. T 
think, also, that they would pref er to place these l ands 
upon sale, rather than get into a complicated system of 
contracts with the irrigation di stri ct. 

With regards, I remain, 
Very truly yours, 

CAPT. WILLIAM F. CROSS, 

Marysville, Idaho. 

J. J. GUHEEN, 
Attorney-Grneral .  

May 31,  1906. 

MY DEAR Sm : - 1  have your letter of May 28th, in 
which you make certain inquiries and ask my opini on 
as  to the rights of purchasers of water from the Marys
ville Canal Company. 

As I understand it, your inquiry i s  directed mainly 
to what effect the placing of a mortgage u pon the prop
· erty of the canal company would have u pon the water 
right of the purcha ser. l will  state th a.t it ha s no effect 
whatever, in so far as changing the tenns of the contract 
between the water c·ompany and the pu rc•haser of a water 
right i s  concerned ; that it in  no way l essens the obliga
tion of the water compan�· to comp) �· with t:h e contra<'t 
with the purchaser of water rights, a nd to furni sh the 
amount of water specified in the <'on tract ; nor does it  
i mpose any further burden upon the pu rch a ser of n water 
right. 

The Marysville Canal Company, or i ts successors 
in interest, in  so fa r as  i ts rel ati on s with the State of 
Idaho are concerned, and with the pu rchasers of water 
rights from the canal company, i s primarily only a con
struction company, whose rights are dependent wholly 
upon its contract with the State of Idaho, excepting, of 
course, the waJt.er right which it has appropriated ( and 
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this water is appropriated for this particular land ) ,  in so 
far as the sale of these water rights is concerned. The 
company have nothing to sell or mortgage exoopt what 
they have acquired by reason of this contract. Under 
their contract with the State, the·se construction compa
nies are allowed to mortgage their interest in their prop
erty, but this mortgage must be approved by the Attor
ney General, and must be made subject to the laws of 
this state relative to Carey .. A.ct matters, and subject to 
the contract between the Sta� and the company ; and 
this mortgage must contain a cl ause to the effect that 
whenever the purchaser of a water right pays for his 
water right in full, this mortgage must be released in so 
far �s his water right and land are concerned ; and the 
Attorney General will see that thi s clause is inserted be
fore approving the mortgage. The purchaser of a water 
right from this company purchases a proportionate in
terest in the canal system of the company, and the mort
gagee of this property cannot acquire any right greater 
than the company has itself, and that i s  only to demand 
of the purchaser of a water right what hi s contract calls 
for. As a matter of fact, the property tha1t is really be
ing mortgaged , and which is the securi ty of the mortga
gees or the bondholders, as the case may be, is the com
pany 's right to sell these water contracts, and the value 
of these contracts . That is the value of the company 's 
property. There have been a number of these companies 
already that have executed mortgages of this character, 
and these contracts are assigned to the mortgagee as 
security for the payment of the mortgage or the bonds ;  
or at least sufficient of these contracts to satisfy the 
mortgagee that he is going to get hi s money ;  but the 
m ortgagee can only collect from the makers of these con
tracts what the contracts call for, so that the purchaser 
of a water right from this company i s  not in any way 
prejudiced by any mortgage that the company may place 
upon this  property. 

Very truly yours, 

J . •  J. GuHEEN, 

Attorney-General. 
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MR. C. C. ODENBURG, 
Mose.ow, Idaho. 

February 23rd, 1905. 

141 

DEAR Srn :-I  have your letter of February 21st, rela
tive to detenuination of school house site, and I respect
fully cal l your attention to Sec . 1065 of the Political Code 
of l<laho, defining the duties and powers of school trustee, 
and providing, among other things, that : 

• ' Said trustees have further power, when directed 
by a vote of their district, to build or remove school 
houses, to purchase, receive, hold and convey real and 
personal property, and to hold, purchase and repair 
school houses, and to supply the same with necessary fur
niture, and to fix the location of school houses : Provided, 
that a school house already built shall not be removed, 
nor a new site for a school house be designated, except 
when directed by a two-thirds vote of the electors of said 
district _at an election to be held for that purpose, et.c. 

I trust that this will satisfactorily answer your in
quiry. 

I am, very respectfully, . 

MR. A. B. GOUGH, 
Montpelier, Idaho. 

J. J. GUHEEN, 
.Attorney-General. 

May 28, 1905. 

DEAR Srn : - Your letter of May 26 ha s been received. 
I note what you say with reference to Sec. 13 of the 

Idaho Admission Bill. I have made some inquiry into this 
matter and I find that the Interi or Department has in a 
number of cases decided that the discovery of mineral 
upon school land ( Secs. 16 and 36) after the survey, will 
not give the right to make l ocation, and wi l l  not defeat 
the right of the State. It is in the same condition as land 
after patent has issued. 

Appeal of Harvey, 7 L. D., 459. 
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Appeal of Minor, 9 L. D., 408. 

Appeal of Bennett, 6 L. D., 412. 

These cases seem conclusive upon the question of 
the right to make a mineral entry after survey. I have 
not yet investigated the question how the State may make 
l ieu selections, or what showing must be mad'e by it, 
w here there are bona fide mineral entries upon school 
lands, but will try to do so the first opportunity·. I can
not find anything around this or the land office showing 
how this  matter is conducted. 

Yours very respectfully, 

MR. E. S. CHASE, 
Lardo, Idaho . 

J. J. GuHEEN, 
Attorney-General. 

September 19, 1906. 

DEAR Sm : - Replying t.o your verbal inquiry of this 
·morning, relative to certain features of the registration 
law of this state, I have to advise you as follows : 

Registrars are not permitted to transfer the names 
registered at the last previous election to their current 
l ists, with a view to making it unnecessary for these par
ties to register again, inasmuch as the law requires a 
new registration for each election, and a complete new 
list on the part of the registrar. Every elector must reg
i ster anew for each election. 

As to the place of registry, that is immaterial , and 
an applicant may be regi stered at any time and place 
during the period provided by law. While he is  reciuire<l 
to be at the place of registry during certain hours on each 
Saturday, the registration of an applicant on Saturday, 
or any other day, at an�' place, would be perfectly valid. 

Very truly yours, 

J. J. GuHEEN, 
A ttorney-General. 
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. :May 23, 1905 . . 
MR. T. C. COOGAN, 

202 California St., 
Ban Francisco, Cal. 

DEAR Srn :- Your letter of May 17th; submitting the 
inqui r�· whether or not fire insurance companies are 
w i th in the proyision of Sec. 2653 of the Revi sed Statutes 
of Idaho, has been received. In reply would  say that I 
inquired into thi s  matter some time ago and my conclu
sion was that tlie section included all fire insurance cor
porations. I do not know wha:t the view of my predeces
sor was or whether he ever expressed himself, but in 
looking into the subject I had occasion tO speak to the 
Secretary of State and he was very emphatic in declar
ing that all fire insurance corporations should comply 
with the section refer:red to, and he was very much sur
prised to hear that there were companies doing business 
in the State which had not complied with the l aw. My 
opinion is settled upon the matter and I do not think it 
would be worth while to ;take the matter up again, es
pecially as I am overwhelmed with work at this  time. 
I understand that a case has ari sen in the di strict court 
of thi s  countv and the court takes the view I have ex
pressed and 'refused to allow the company to recover. 
The case was looked after carefully there. So far as 
this office is concerned, I don 't think an�· di fferent opin
ion would be rendered. 

Yours very respectfully, 

MR J. M. SHAW, 
Kamiah, Idaho .  

J .  J .  G"C"HEEN, 
A ttorney-General. 

May 25, 1905. 

DF.AR Srn : -I have your inquiry of May 22nd, rela
tive to notaries public. 

It is my underst.anding of the law that notaries pub
lic are appointed only for the county in which they re-
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side, and they cannot legally take acknowledgments out
side of the county for which tJhey are appointed. If a 
notary moves from the county for which he was ap
pointed, he cannot longer act as a notary unless he re
ceives a commission so as to do and complies with the 
requirements of the Statute ; in other words he must be 
reappointed. 

Yours very respectfully, 

MR. C. E. HELMAN, 
Caldwell, Idaho. 

J. J.  GuHEEN, 
Attorney-General. 

June 1, 1905. 

DEAR Sm :-Your recent communication asking my 
views as to the effect of the Sunday closing act, passed 
by the last Legislature ( Sess. Laws 1905, p. 295 ) has 
been received. 

This law prohibits the keeping open on Sunday of 
certain kinds of places, such as saloons, dance houses, 
etc., in all places outside of incorporated towns and 
cities. The act does not prohibit the keeping·open of such 
places in incorporated cities or villages, but it does not 
in any manner interfere with the powers now possessed 
by incorporated . ci.ties and villages to pass ordinances 
regulating the closing of such places. The powers of 
cities and villages in that respect are just the same now 
as they were before the passage of this act and a11 cities 
and villages can pass ordinances regulating such mat
ters. In any ciey or village where there was an ordi
nance closing such places on Sunday previous to the pas
sage of this act, these ordinances are still in force and 
the act in no way effects them. 

Trusting that I have made myself clear, I remain, 

Very respectfully yours, 

J. J. GuHEEN, 

A. ttorney-Gen�ral. 
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:\l lt -w. K. A ITKIN, 

Tu rner, Idaho .  

June 1,  1905. 

DEAR Srn : - I  have your letter of March 3oth. Mr. 
)frConnell ,  Regi ster of the Land Office, - advises me that 
he wrote you ful ly with reference to the matters you 
inquire about. You say, the question with us is " Does 
the terms of a lease of state lands grant such hol der the 
ri ght to transfer or sel l a right of way or must such right 
i ssue from the State Board of Land Commissi oners f ' '  
The lessee of any school or State lands has no ri ght or 
authority to grant a ri ght of way for a ditch through such 
land, or to col lect or receiYe any compensation for such 
right of way. The State, th rough th e  Board of Land 
Comm i s s i ol,lers, grunts rights of way. If Mr. Warner 
is only the l essee of thi s  ]and, he is not entitl ed to receive 
anyth0ing for a right of way and you cannot procure any 
right by paying him anything. 

Trust i ng that I have made myself cl ear , I rema in, 
You rs very respectfully, 

DR . R .  L. NO CH.8��.  
Hailey , Idaho .  

J.  J. GuHEEN, 
A ttorney-General.  

,June 1 2, 1 90rl. 

D�a Hrn : -- 1  have �·our letter of ,J une 1 0 th, inquir
i ng about certa in  see:ti ons of the Medi ca l ..:\ et of 1 899. 
Your questi on , l bel i eve, was as to whether an appl i cant 
for a l i cense who had taken tihe examination of the Board 
and been unsuc•c•c•ssful  C'oul d practice, wi th out l i ab i l i ty, 
pendi ng th e rev i e w  i n  the C'ourts of the a ct i on of the 
Board in refusing such appl i cant a licem ;e.  l n  rep l y  I 
woul d say that Sec. 10 of the Act ( Ress .  La ws 1899, p. 
:�-1-8 ) provides that a ny person who prarti c•es medicine 
wi thout a l i c•pn se i s  gu i l ty of a m i sdemean o r ; an<l S�c.  
6 of the AC't, a fter making provision for the examination 
of applicants for a l i cense, specially provides, " No ap-



146 ATTORNEY GENERAL 'S REPORT. 

pli ca n t  for a l i cense sha ll he allowed to practice medi cin e 
or surgery, or e ither of them, until such l icense shall 
have been granted. ' '  lt would seem, therefore, that an 
unsuccessful appli cant would violate the l aw in practicing 
medicine or surgery µendi ng the review of the Board 's 
acti on i n  the courts. 

Yours very respectfully, 

MR. HERMA N H. TAYLOH, 
Sandpoint, Idaho. 

.T. J .  GUHl<}EN, 
.A ttorney-Ge n e ral . 

• Tune 14, 1905. 

DEAR Srn : - I  have your l etter of .Tune 12th, rel ative 
to road tax in villages.  I have not looked into' the matter 
at any great length but have done so sufficiently to note 
that  this is another of the inconsi stencies so frequently 
found in our statutes.  

When Sec. 1923 .was first passed, it i s  very probable 
that the framers of the bill knew nothing of the exi stence 
of th e powers of cities  and villages with reference to 
w01·r{ upon roads. However, from my examination I 
wot.Id think that the city could proceed under either of 
theM:� statutes, but, of course, under only one of them . 
Y O"Q wi l l  notice tha t  Sec. 1911 gives the city counci l  the 
ri g-n t  to requi re two da�'s ' l abor u pon the st:reets and 
req1� i res th ree days ' noti ce in writing ; and it furtlwr 
1 n·ov�des that not to exceed one dollar can be col l ected 
for uich day 's del i nquency. rrh i s i s  in the nature of 
a prn 1alty which i s  taxed agai nst the property of the de-
1 i nquent. The counci l woul d, of course, have to provide 
by ordinance the amount · of each day 's deli nquency to 
be co1l ected, and it i s really  a di fferent kind of an act. 

Sec. 1923 of the Penal Code, being first passed in 
1899, is  a later ac-t than See. 1 911 ,  butt, of <'ourse, does 
iiot pretend to amend the city and vill age act, in which 
S9C. 1911 was first enacted, i t being an amendment, as 
you say, of Sec. 887 of the Revi sed Statutes.  When we 
come to examine the duties of Commissioners and Road 
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Supervisors in road di stricts in  the county, it would 
seem to me that the city council and whoeve.r they ap
point as road overseers <'ou ld collect the tax as provided 
in Sec. 1161 of the Penal Code. It might, however, be · 
better for the city counci l to pass the ordinance govern
ing the matter first, although in  all probability there 
would be no necessity for thi s. 

This matter has been up in a number of cities in this 
State to my knowledge and has not worked very satisfac
torily. 

You will appreciate the fact that this is not an official 
opinion as it is a matter that I have nothing to do with 
in an official capaeity, and I simply give you my views 
of it as an individua l .  I realize that the matter is in such 
shape that it is largely a matter of guesswork to take any 
definite position. 

Yours very respectfully, 

SARAH T. DRISCOL, 
Payette, Idaho. 

.T. .T. Gum.<:EN, 
A ttorney-General. 

September 5, 1906. 

DEAR MADAM : -We have your letter of September 
1st, in which you inquire concerning the e lector 's oath. 
You mentioned that the new law passed by the last legis
lature has a form of elect.or 's oath whi<'h contains the 
following : 

' ' That I have or wi l l  have resided in this  State for 
si x montJ1s, and in the county for thirty days next pre
ceding the next ensuing election. ' '  

You indicate tl1at thi s agrees with Sec. 2, Art. 6 of 
the constitutional provi s ions for suffrage and e lection . 
You say further that in the general electi on laws, Chap. 
21, Sec. 17, there is  contained the words : . 

" He shall be a citizen of the United Stat"es and shall 
have resided in this county for six months and in the 
precinct ninety days when he offers to vote, " 
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making an apparent contradiction with the provisions 
of the new. law of 1906 . I would say in reference to this 
apparent contradiction, that you have misquoted the law 
in the last instance and you will find from reading the 
section of the General Election Laws that the require
ment of a residence of six months in the county and in 
the precinct ninety days, relat.es only to voters who are 
voting upon changes in the county seat of the county and 
is a special provision authorized by Sec. 2 of Art. 18 of 
the constitution. There is no contradiction in the law 
what.ever and a thirty <lays ' residence in the county is  all 
that is required for registration. 

You ask, secondly, whether it is the duty of the 
Registrar to ascertain from the voter his age. I would 
say that the law specifically requires that the Registrar 
note the age of the voter in hi s book, and it would not 
be sufficient to not.e simply the statement contained in 
the elector 's oath, that he i s  over twenty-one years of 
age, the exact age must be ascertained. 

MR. C. V. FISHER, 
Blackfoot, Idaho. 

Yours truly, 
J. J. GuHEEN, 

A ttorney-General. 

August 18, 1906. 

DEAR Srn : -Your lett.er of .August 18th, making in
quiry as to the right of an incorporat.ed village to license 
drug stores and other general mercantile interests within 
the village limits, has been received. 

My understanding is that villages and cities of the 
second class have the right and power to license, levy and 
collect taxes upon any occupation or business within the 
limits of the village or city by proper ordinance-pro
vided. such tax shall be uniform in respect to the classes 
upon which it is levied. 

Subsection 7, on page 607 of the Political Code of 
Idaho, seems to cover the question you ask. My views 
upon this matter are not official, as this is a matter out-



ATTORN EY GENERAI/S REPORT. 149 

side of the official duties of this office and I simply write 
you in a personal way. 

Yours very truly, 

M. J. SWEELEY, ESQ., 
Twin Palls, Idaho. 

J. J. GUHEEN, 

.A ttorney-General. 

June 27, 1906. 

DEAR SIR : -Reply to your letter of June 15th has 
been delayed somewhat by pressure of Supreme Court 
business. I have looked into the questi on quite carefully, 
however, and my views may be briefly stated as follows : 

Sec. 6 of Art. III of the State constitution requires 
that. a Senator or Representative shall have been an 
elector of his county or district for one year next pre
ceding his election ; that is, he must have been qualified 
to vote at any time during a full year preceding his elec
tion. Inasmuch as thirty days ' residence in the county 
prior to an election i s  necessary to qualify one as an elec
tor in that county, I take it thaJt a continuous residence 
for one year and thirty days in Cassia County would be 
necessary to render one eligible to either of the offices 
in question. In other words, thirty dnys ' residence is  
necessary to constitute one an electo r, and he must have 
been an elector ( not a resident) for one year preceding 
his election. He must also have resided in the State at 
least six months to constitute him an elector, so that the 
minimum residen<'e in Idaho necessarv to render one 
el igible would be one year and s i x  months - six months 
to make him an elector, and one year as an elector, as 
provi ded in the constituti on. Hence the man referred to 
i n  your second question, who came to the state the first 
of last December·, could not by an�· possibility be eligi� 
ble, as he will not, on electi on day ( November 6th ) have 
even resided a year in the State, aside from the fact that 
he would have not been an elector for one year. The 
latest date at which one must have come to Idaho in or-
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der to be eligible to either of the offices in question is May 
6th, 1905, that is one year and six months preceding the 
coming election, and residence in the State must have 
been continuous since that time ; wh i le as to Cassia Coun
ty it must have been continuous for one year and thirty 
days, or since October 6th, 1905. The answer to your 
first question, therefore, would be that if such a man 
has lived, or rather will have lived, in Cassia County for 
one year and thirty days at the time of the next election, 
he is  eligible to the office. 

So far as registration i s  concerned, the Supreme 
Court· of this State has held, i u the case of Wilson vs. 
Bartlett, 7 Idaho, 271 , that under the constitution regis
tration is not one of the substantive qualifications of an 
elector, but is simply a regulation of the right of suf
frage, an<l prinia facie evidence of the right to vote ; also 
that the terms " elector " and " qua! ified elector " are 
used interchangeably. It is immaterial ,  therefore, that 
the men you have in mind have no.ti been registered, pro
vided the requirements of age, c i ti zenship and residence 
as outlined above, are satisfied. 

Trusting that I have made mysel f clear, I remain, 
Very truly yours, 

MR. JOSEPH LEWIS, Sa., 

Dingle, Idaho.  

.T. J. GuHEEN, 
.A ttorney-General. 

,January 5, 1906. 

DEAR Srn : - Your letter of ,January 4th, inquiring as 
to who are qual ified to vote at school d i strict bond elec
tions, received. 

To be a qualified elector to vote at school district 
bond elections a person must be 21 years of age, and 
must be a resident freeholder, or householder, of the 
district, or the wife of a res ident freeholder or house
holder of the district. A householder is one who is the 
head of a family, and residing in the district. 
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The wife of a qualified elector residing with her 
husband in the di strict, is entitled to vote at such elec
tions . 

Yours respectfully, 

:MR. D. C. KUNZ, 
Salt Lake City, Utah. 

J. J. GuHBEN, 
Attorney-Gene1·al. 

December 29, 1905. 

DEAR Srn : - Your letter of December 28th, asking me 
if there is any chance for the Probate Judge to get a 
lecl ve of absence from the county and State for more 
than twenty days, received. 

rrhe statutes upon the subject are as follows : 
" Sec. 1638, Political Code : No county officer must 

absent himself from the State for more than twenty 
days unless with the consent of the County Commission
ers. ' '  

" Sec. 1617,  Political Code : The Board of County 
Commissioners may grant to any county offi<'er of their 
rei;.pectiYe county ( except the probate judge of such 
c•o1rn ty )  leave of absence from their county and state 
for a peri od not exceeding 90 days, etc. " 

'I'his  i s  all the ]aw there i s  on the subj ect in this 
8ta1 e nnd th is would govern in cases of this kind, and 
you cculd not absent yourself from the county and Staie 
fo r more th au twenty days even with the consent of the 
Hoa r d  of Countv Commi ssioners.  Other countv officers 
ean ,  becau::;e there is always someone to do th�i r  wod:, 
such as deputi es, etc. ,  but on account of th e very nature 
of the office� the probate judge cannot appoint a deputy 
who can take hi s place. He can, however, appoint a clerk 
of the Proba te Court, who could keep h i s  office open for 
him, a nd trnnsact such business as the clerk of the Pro
bate Court i s  authori zed to do under the statute. 

It would seem to me that on account of the peculiar 
conditions existing in your case, that is your being sick, 
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that nobody would want to take advantage of your ab
sence, to cause you trouble, and that any stay that you 
might make over the twenty days would be overlooked. 
I do not suppose the Commission�rs have any desire to 
declare your office vacant and cause you trouble. Under 
the circumstances you might ask them to explain to peo
ple having business there the peculiar conditions and 
that you would get back as soon as you could. 

There have been instances, I believe, in thi s  State 
where the Probate Judge has been away for a longer term 
than twenty days, and the people would simply overlook 
the matter. 

With regards, I am, 

Very truly yours, 

HON. 0. E. McCUTCHEON, 

Idaho FaJ,ls, Idaho. 

J. J. GuHEEN, 
Attorney-General. 

December 14, 1905. 

Mv DEAR JuooE : - I  have vour letter of November 
18th, transmitting brief in regard to the constitutionality 
of the provisions contained in the Irrigation District 
Law of 1 903 ( Sess.  Laws, p. 1 50)  relating to the assess
ments of lands for benefits under the irrigation di strict. 

Your brief is directed to the point that Sec. 11 of the 
said law is unconstituti onal for the reason that no pro
vision i s  made for notice, and for giving the individuals. 
assessed any opportunity to be heard. 

I have considered the bri ef submitted and have giv
en attention to the cases cited therein, and have looked 
into the matter with a Y i ew to advising the State Engi 
neer. I would be very loath to advi se any State officer 
with reference to h i s  duties, that any law was unconsti
tutional, unless I was clearly sati sfied beyond a reason
able doubt of the unconstitutionality of the Act. Our 
Supreme Court has laid down this rule, that every rea-
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sonable iiltendment must be made in favor of the oon
stitutionality of the Acts of the Legislature. 

Wright vs. Kelly, 43 Pac. , 565. 

This law is upon the statute books to be carried out 
and to declare it null and void is a grave prerogative, ex
ercised only with reluctance by the Supreme Court itself, 
and only exercised when absolutely necessary to a de
cision in the case before it. 

The law in question has been in operation for some 
years and I would not presume to advise the State Engi
neer that it was unconstitutional unless great harm were 
resulting from its operation, and unless its violation of 
constitutional injunction are very apparent. In this par
ticular case I do not see that any particular constitu
tional right is being infringed. It is well settled that it 
is not necessary that a taxpayer shall have notice of ev
ery step in. a tax proceeding, it is sufficient if at .some 
time in the determination of t.he amount of the tax or 
before suit for the collection of it,  that he is  given his 
hearing. 

The law in question makes provision for the assess
ment levied under Sec. 11 to be reviewed in the courts. 
I am unable to agree with your view that the law does 
not give the court power to ·review the assessment as 
being unfair or excessive. 

Under Sec. 19 " The Court may inquire into the reg
u larity, legality or correctness of the proceeding and may 
approve or confirm such proceedings in part, and dis
prove and declare illegal or invalid other and subsequent 
r arts of the said proceedings. ' '  

The fact that the court is not expressly given the 
power affirmatively to fix what is a reasonable right on 
such hearing, but the assessment might have to be made 
again by the Board, does not in my judgment affect the 
matter. It seems to me that the law provides for giving 
a man injured by an unju st and excessive assessment,. 
h i s  day i n  court. rrhe constitutional provi si ons for equal
ity and uniformity a re not applicable to assessments for 
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irrigution purposes. As to these matters generally, I 
cite you : 

Tinlock Irrigation District v. Williams, 76 Cal., 
360. 

Pioneer Irrigation District v. Bradley, 68 Pac., 
:2% t Idaho ) .  

1 wish to say that I think the recent case of Nampa 
an<l j\I eiidian Irrigation District v. Brose in our Supreme 
Court, in which the decision was handed down November 
25th of this year, settles all controversy as to the consti
tutionality of this Irrigation District Law. In this case 
a bond issue of $583,505.00 was involved and the consti
tutionality of the law was attacked, and the court held 
the law constitutional. I do not remember that any 
specific attack was made upon Sec. 11 of the Act, but I 
know that the section was specifically before the Court 
and is quoted in full in the opinion, and I am th<>roughly 
satisfied that the opinion of the Court, upholding the 
constitutionality of the law, was intended to cover every 
section of the act. 

I appreciate the force with which you urge your con
tention, but I could not agree with you, even if the case 
of the Nam pa and Meridian Irrigation District v. Brose 
had not been decided. 

Very truly yours, 

MR. HEBER C. SHARP, 

J. J. GuHEEN, 
A ttorney-General. 

February 4th, 1905. · 

Sec 'y Sharp Grocery & Supply Co. ,  
Rexburg, Idaho.  

DEAR Sm : - I have your letter of February 1st, stat
ing that it is your desire to form a corp<>ration, and sub
mitting the inquiry whether or not under the laws of 
Idaho a corporation may issue preferred stock under 
the conditions named ; and I have to say that this may be 
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accomplished simply by inserting in your articles of incor
poration a statement that certain stock shall be preferred 
stock, together with other pertinent facm ; or in the ab
sence of any provision to that effect in the articles, the 
end may be acoomplished by a by-law or resolution, con
curred in by all holding stock. The essentiial thing to be 
observed in the last course suggested is that all holding 
stock must agree to the issuance of the contemplated pre
ferred stock ; otherwise a person holding stock who does 
not consent to the issuance of pref erred stock could suc
cessfully object thereto. 

Relative to the draft of an ·article covering this mat
ter, my impression is that one of your local attorneys 
could give you much better service than I could, at this 
distance ; and I suggest that yon lay all the facts before 
some attorney and have him prepare the articles. I 
should be very glad to· attend to this for you, but I feel 
that your interest would be served by having it attended 
to by an attorney before whom you can place all the 
facts ; otherwise my draft of this one article might be in
consistent with the rest of the articles. 

Yours respect.fully, 

MR. J. D. BLOOMFIELD, 
Nampa, Idaho. 

J. J. GUHEEN, 

.Attorney-General. 

November 23, 1906. 

DEAR Srn :-In answer to your telephone communica
tion of yesterday, I desire to state that the Idaho State 
Constitution specifically exempts State property from 
taxation, and there is no authority by which the Legis
lature or any other body can tax State land and create 
a lien upon State land against the State. 

Sec. 477, Political Code, reads as follows : 
' 'Land sold under the provisions of this chapter shall 

not be taxed until the right to a deed shall have become 
absolute, except the value of the interest therein of the 
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purchaser thereof, which interest shall be determined by 
the amount paid on such land and the amount invested 
in improvements on such lands.''  

· 

This is slightly changed by Sec. 25, Se8sion Laws 
1905, p. 142. The change is not material. 

I am aware that in the past purchasers of State land� 
have failed to make their payments to the State for the 
same as agreed upon and such payments have been 
forfeited to the State and the State has cancelled their 
certificate of sale ; and in some cases these lands have 
been resold. The persons whose certificates have been 
cancelled bv the State Land Board have also failed to 
pay the ta�es assessed for their value of their interest 
in these lands, and their interests haye been sold, as I 
am informed, at delinquent tax sale, and a tax certificate 
of sale issued for the srune. 

Inasmuch as no lien can be created upon this land as 
against the State, the Sta� has not considered itself a 
party to any controversies concerning the taxation of 
the value of a purchaser's cancelled interest. 

With regards, I remain, 
Very truly yours, 

J. J. GuREEN, 
Attorney-General. 
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