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Bonrn, lHAHo, DBcmwnER 1, 1910. 

'l'o His ExcBLLBNcY, JAMES H. BuAnY, GovBRNOR: 
As required hy law, I have the honor to submit my offi

dal report, touching matters of public intc�rest connected 

with the Attorney General's Department, and giving a 
brief synopsis of a portion of the wol'k done hy the offil-e 

during the yeai·s 1909 and 1910. 
Necessarily, a great portion of tlu� work of the office 

cannot be reportc'd by reason of the -nature -of -the work 

itself. Cases tried, hoard meetings attended, abstracts 
passed upon and farm loans madP, opinions rendered to 

�tate Officers and County Attm·m\rl'I and to the Legisla

ture represent hut a n·r.r small portion of the work of the 

office. A great hulk of tlw time of the offiee is taken in 

rPmlering opinions to individuals, to school districts, to 
111.unieipal corporations a111l to inigatiou districts con

('l'l'ning matters of more or less public moment, in which 

case the Attorney General's office, h,Y right of custom, has 

h<>en made the elearing h011sp for the settlement of moot 

questions. A great deal of time is also taken in rendering 

wrbal opinions to Rtate Offieel's an<l in discm�sing with 

them, from da,,· to <la,\·, the lmsiness of their various offi

ces with a view to direeting them in tlw proper eourse with 

reference to smaller mutters whkh tome up with great 

regularity. "'e lul\'e t'mleav01·pd to he uniformly court

eous to all who haH� reqrn'sh•d ndvieP from the office and 

have, whenevPr th(• official dntiPs of thf' office permittl'fl 

it, givPn opinions to tl1o�P who hm·e 1·eq1wsted them. In a 
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great many cases, however, the work of the office .made it 

absolutely impossible to advise upon purely personal mat

ters. We are constantly receiving communications from 

outside the State from individuals who desire information 

concerning our laws and concerning our State generally. 

We have made it a special point to answer all such com

munications promptly and fully. 

Practically my entire time has been devoted to the duties 

of the office, and both myself and two assistants whom I 
have had during the greater part of my incumbency have 

spent all of our time in attending to the State's business. 

The criminal business and civil business before the 

Supreme Court has been rather heavy and, in each case 

presented, we have prepared elaborate briefs on the points 

of law involved, knowing the benefits, financially and 

otherwise, to the counties of having the judgments of the 

lower courts affirmed. A statement of cases which we 

have argued in the Supreme Court and presented on briefs 

is appended hereto. 

The land business of the State has been particularly 

heavy during my incumbency, as will be seen by the list of 

cases presented herewith. �fany points have arisen in con

nection with the State's land business which have required 

the most exhaustive research. It might not be inappro

priate in this connection to mention two lines of cases that 

have caused us a great deal of work and their importance 

to the State necessitated their being handled very care

fully. 

Under the Act of 1894 ( 28 Statutes, 394), in order that 

the State might secure its grants from the Federal Gov

ernment, provision is made for withdrawal of unappro

priated public lands upon the application of the Governor 
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of the State for the survey thereof being made to the Com

missioner of the General Land Office, and publication 

thereof in a newspaper published in the vicinity of the 

land made within a prescribed period and covering a pre

scribed time. Under this act the State has made most of its 

selections. The statute was devised for this purpose, be
cause it will be at once understood that the State cannot 

enter into a race with settlers and the railroad companies 

to secure its selections, and, in case such a course were 

necessary, the State selections would be so terribly cut up 

and would be in such small tracts that its handling would 

cost more than the land itself is worth. Under the act 

referred to, great bodies of land can be selected. The dif

ficulty we have encountered is this: After the State has 

made its application in due form to the Commissioner of 

the General Land Office and publication thereof has been 

made in accordance with law, the land embraced in the ap· 

plication has, in many cases, been included within a forest 

reserve by a proclamation of the President and, under a re· 
cent ruling of the Secretary of the Interior founded upon 

an opinion of the Attorney General of the United States, 

in a case of this nature, Heirs of fr·win vs. State of Idaho 

( 38 L. D. 219), the forest reserve
· 

takes precedence of the 

application of the State. 'Ve have thought that this rul

ing is a rank injustice to the State and have appealed and 

thoroughly briefed every case involving the point. Motion 

for rehearing of the Irwin cage was made before the 

Secretary of the Interior and oral argument was made be

fore the Secretary on behalf of the State by the Attorney 

General of Idaho. We have not yet received the decision 

of the Secretary, but, in case the decision is adverse to the 

State, this case should be taken up in the l!�ederal Courts 
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and the decision of the Rnpreme Court of the United States 

should be had thereon. .\ holding to the ruling which the 

Secretary has made would htYnlw the State in great finan

<'ial loss, for the reason that, m.i far hack as 1901 and 

earlier, the State matle applieation for th<> survey of large 

tracts of land, ha1-1 s1wnt 1·011sidP1·ahll' m01wy in investigat

ing tlw land with a ,·iew to itR :�wlt>etion when the plats of 

survey are filed and haw, in 11urny caSl'!ol, advanced the 

moue�' for the Rurw,v tht•rpof. Xaturally our State is 

Rettling up ver,,· rapidly and, depeuding upon these large 

bodies of land to �wcure the Stat.e'K µ;rants, great bodies of 
land have been SPttled up and thus it becomes a very dif

ficult manner for th(' Rtatt• to Re<·m·e its grants. 

Another line of eaS('R whieh has C'aused us al

most endle8s work is the series of cases known 

aR the )la.rble f'rwk <'ases, involving land in �'own

ship 44 North, Rang� 2 and3 East, B. M. The land 

Pm braced in tlwse eases was applied for umlPr the act above 

referred to, but the Con1111issio1wr of thP Oeneral l1anc1 

Office failed to notify his local land officl·rs of the State's 
prior right and 8nch local laml offic·ers, having no notice 

of the State's right, permittPcl enfrymen to file homesteads 

upon the land. 'Vhen tlw plats of 1mrvey were filed, the 

State filed its lil'ltl'I eoyering the land, relying upon its 

p1·eferenee right, and its position-after a very hard fought 

and bitter contest-wa!'I l'lustained hy the Interior Depart

ment. It will be Reen at a ghmeP that injustice had been 

done the settlers 011 thiA traet of html, who, in good faith, 

had entered the larnl undPr the hom<>stead law aucl spent 

their time and money in hn1n·oyi11� the land. The Tenth 

Session of the LegiRlatm·e, realizing the equities of some of 

tht>Re APttlen�, appointed a ('OJ11mittPP, which wPnt upon the 
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land and reported upon the hmm fi<1es of the settlers and 

reported that a large portion of the larnl should he re

linquished for the benefit of the settlers whom they found 

to be in absolute goo<l faith. 

Before the Laud Board had oppm·tnnity to even investi
gate the report of the legiRlatiYe commission, 1n·oceedings 

were instituted in tlw SnprPBH' Court hy ·wmimn Ba1der

ston, a taxpayer, asking for an injnndion against the Land 

Board to prevent them from rPlinqniRhing any of the land. 

'l'he settlers involved were given opportunity to 

he heard by tlwir counsel, and the State Land Board wa8 

represented in thf' case by this offiee. Tht> Supreme Court, 

in the case of Baldrr.�to11 1'8. Brady (108 Pac. 742), de

cided that the State Larnl Board eonld not relimp1ish land 

involved in the ease and he:l<l that the only metl10d by 

which the title coul<l he divested from the State was at 

publie auction at uot l<'ss than $10.00 per 1H·r<'. 
During the t•om·se of ih� opinion in this l'H8e, the 8n

preme Court, replying to oral m·gm11<'·nts 11u1<1e hy attol'
neys for the settlerR, l'Pfrrrt>tl to th<> State's titl<' to sec

tions 16 and 36 wlwrevf'r fonnd arnl, in <1is(·nssion of Rndi 
title, used language whieh, wilfnlly or otherwise, has h<>en 

misconstrued by eyery onP t·ontl'stiug the �tate sinee the 

date of the decision. ImrnP1liat<'ly the <11'<'ision wal'I pro

mulgated, this office aRk<'tl for a modification of the lan

guage of the decision eone<•1·ning- the State's title to R<�c

tions 16 and 36 in (�Yt>ry towrn�hip, and a snhse<111ent de

cision was render<'<l, making th<' ('Ourt'l'I position mor<' 

plain. 

In order t.o nrnle1·starn1 tlu� p1·ohlf'm JH'Psent<'d, it would 

hf> necessary to say that, sine<> the in('eption of Statehood, 

the Land Board of thil'I StatP has <·011t·PiYe<l the law to he 
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that, where sections 16 and 36 are lm�t to the State by rea

son of being included in Indian reservations, forest re
serves, or otherwise, the State had a right to select lieu 

lands in place thereof. •rhi8 policy has been consistently 

followed. In a great many caseR, through protraction or 

otherwise, the State has ascertained that great numbers 

of its sections 16 and 36 were in forest reserves, were iso

lated and comparatively worthless. Such sections have 

been designated "lost," and lieu lands selected in place 

thereof in accessible places, to the great financial benefit 

of the State. This office, therefore, conceived that the de

cision, holding that sections 16 and 36 passed to the State 

at the date of the grant, absolutely worked a great hard

ship upon the State, and this was the interpretation which 

parties adverse to the State sought to place upon the de

cision of our Supreme Conrt in the case of Balder.ston vs. 

Brady, Su.pra. 
Before motion was made to modify the language of the 

Court in this case, we were served by the Department of 

the Interior with a notice to show cause why the land 

selected in the :Marble Creek District, heretofore referred 

to, should not be relinquished under the language of our 

Supreme Court in the Balderston. vs. Brady case. That is 

because a great portion of the base used in the selection of 

this land was 16 and 36 in the Coeur tl' Alene Indian reser

vation and in forest reserves. 

We have answered by brief, very thoroughly, the order to 

show cause, but have receive<l no dPcision thereon to this 

date. •rhis is another matter which, if decided adversely 

to the State, must he threslw,1 out in the Federal Courts of 

the land. 

These two lines of cases and the preparation of the ex-
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haustive briefs thereon have involved this office in tre

mendous work aside from its regular duties. 

The Local Option Law, passed by the last session of the 

Legislature, has been before our Supreme Court in num

erous cases and it has devolved upon this office to protect 

the law against the assaults of all comers. To date we 

have been successful, but consideration of these cases has 

required very close attention. 

The Direct Primary Law, also passed by the last session 

of the Legislature, was in its formative stages. It was not 

understood; it was new and untried; many of its provis

ions are not yet thoroughly understood by the voters. The 

law has been before the Supreme Court and many of its 

obscure provisions have been clarified, but it has required 

the constant attention of one man in the office to answer 

questions concerning the Direct Primary Law and the 

Local Option Law. I shall make some recommendations 

concerning needed changes in both of these laws at a later 

stage of my report. 

Many other cases of State wide importance have been 

before the Supreme Court during my term of office, and 

will receive such consideation as I deem they merit at a 

later stage of this report. 

I have kept the work of the office within the appropria

tion prescribed by the Legislature, but have not been able 

to purchase needed furniture and supplies which the 

growing work of the office requires. 

I desire to express my appreciation of the courtesy ex

tended to this office by the members of the lJegislature, the 

Supreme Court and District Courts, the various State Of· 

ficers and the County Attorneys of the various counties. 

Because of the courteous treatment received from all we 
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have had dealingA with, tlie work of the �\ttorney General's 

office has lwen grPHtl,\' faeilitatP<l and pl£>1umre added to 

what would otlwrwise have been mere drudgery in the per

formance of offi<'ial dutiefl. 

JUJ00.1/Jl NXJ>.t 'l'IONH. 

I apprehend that tlw ht•a<ls of th£> rnriom'I State depart

m£>nti;i will make reeo111111t>111lations arnl Auggestions con

eerning needed htwA for tlw henPfit of their various depart

ments, or changl'A in poli<"y whieh shouhl be adopted to 

facilitate the trammetiou of the Htate's hnAinesA. I shall, 

therefore, refer to onl.'· a fpw dumges in the law which T 
deem of paramount impmtanee. 

The land huAinc>As of the State is the greatt>st business 

in which the StatP is engngP<L It is a tremendously great 

institution. Tlw effeet of mh.,handling this husinPoss will 

l'<'<lonml to the State's detriment not only at present but 

for ge1wrations to eome. 

UndPr our com-1titution the larnl lmsiness of the State 
is Yf"ste!l iu four ( 4) exPentfre offiec>rs of the State, the 

novernor, the Attorney GPneml, the Superintendent of 

Public lnl'ltruction and the Secretary of State.· Under a 

recent anwn<lnwnt submitted, the State A.nditor has been 

added to this list, making five ( 5) members of the State 

Laud Board. All the hnsinl>sM of the Rtate concerning its 
lands rnufit be aeted upon <lirt>etly h:r this board. I be

lieve a moment's consideration will convinc·e any one that 

this system of handling the State's most important busi
neRs is inadequate and unhnsineRslike. 

llatters ariAe concerning tlie Rtate's hmd business which 

Rhould receivf" immPdiate att<:>ntion, hut they must be de

frrred until Mueh time as the majority of the board can be 
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gotten together. In the meantime, the members of the 
board are attending to other official duties and may not be 

within reacl1. No important action can be taken without a 

meeting of this board. 

The statute provides that the· regular meetings of the 

board should he held on the second 'Vednesday of each 

month. 'fhe actual facts are that the State Land Board 

should meet every day, and it does meet day after day 

when a quorum ean he secured. But great time is wasted 

in trying to get the attendance of members when pressing 

matters require immediate attention. 'l'he business of the 

office that should be taken up day by day and disposed of 

is delayed days and weeks, through no fault of the mem

bers of the board, who are compelled to give attention to 

other matters. 

There are now in the State of Idaho 42 Carey Act pro

jects, involving 2,630,833.43 acres of land. Thousands or 

settlers have come from various parts of the United States 

to make their homes among us. It lws been the constant 

desire and effort of the State Land Board to look after 

their interests and protect them in ever�· possible way, and 

this has been done as nearly as it can he done under exist

ing conditions and with the antiquated method of doing 

business which the constitution of this State prescribes in 
matters concerning the land business of the State. 

I have tried to detail some of the difficulties that arise 

concerning the business of this great board, and I believe 

that steps should be taken by this Legislature to bring 

about mu('h needed changes in the method of administer

ing the State's land bul'linesR. 
'Vhat has been Raid concerning the State Land Board 

might be said with almost equal force concerning the State 
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Board of Equalization. This board is created by the con

stitution, but the Legislature should give it more powers 

concerning especially the taxation of franchises� property 

of express companies, sleeping ear companies and inde

pendent freight ca1· companies doing business in this State, 

who, under existing law, praetieaily ei'!cape taxation. 

The State Board of Equalization is composed of execu

tive officers of the State who are given, hy statute, two (2) 

weeks in which to make ass<>ssments of all railroads, tele

graph and telephone liuei,; within the State and to equal- . 

ize all other p1·opf'rty as between da.s8es and between 

counties. They are p1·ohihited from hf'p;inning until all 

the reports of ahstrads m:e in from the various counties, 

and, as a matter of pral'tieal experience, the board usually 

lias fiw: or six days iu which to do this trem endous work. 

They must neeesl"arily, at the same time, attend to their 
other official duties. 

Considering tlw tr<•rnern1om; importa11ee of this work, 

this method of harnlli11g it is simply farcical. The powers 

of this board should he enlarged both with regard to its 
duties and with regal'C1 to the methods it may employ in 

its duty of equalizing property and fixing the rate on cor

porations over whieh it has exclusiye jurisdidion. 

'l'he State Board of Equalization i-;honld be empowered 

to employ an agent to yisit sneh eounties as it may decide 

upon, and report to the board sneh information as it may 
desire for use at the meeting of the boord, ailld the board 
should be subject to a meeting at the call of the chairman 

at any time. 

Concerning our revenue laws generally, I believe if the 

Legislature could devise a plan for enforcing them, that 

we have as good a 8et of revenue laws as any of the West-
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ern States. 'l'he fault lies not in the law hut in its enforce

ment. 

Great bodies of the State's land are included within 
Carey Act projects, and it is necesRary for the State to 
take steps to procure water for thesC' lands. Under our 

statute au appropriator has nine years within which to 

put the water to a beneficial nRe and, in cal"e this is not 
done within the prescribed tinw, the appropriator loses 

control of the water. Cases ari8e, tlierefore, where water 

has heen contracted for State html bnt where the land, un

der our constitution, lias not passed to the settler within 

the time allmved the irrigation company to put the water 

to a beneficial use. For t11e protection of this State land, 
therefore, it is necessary that an act he passed which 

would permit a greater time for the reclamation of State 

land than is allowed for private larnls. 
'l'he school lnws of this State are in a most deplorablP 

shape by reason of tht> practice that has been engaged in 

of patching instend of snhstituting- new laws. I believe 

the entire State school laws should he recodified. Under 

present conditions the law lias heeorne so conflicting as 

to be almost beyond interpretation. 

Many minor changes shonld lw made in the Direct Pri

mary Law. Its hasic pl"ineiples are right, but some of the 

details of the law shoul d  b e  polishe<l off a n d  changed �o 

as to bring ahout, in a fuller sense, that which the law 
attempts to aecompli8h. I would reeomment that the sec

ond choice provision of the hrn· he a hrogated; that the pri

mary elections be held earlier in the year; that a definite 

time should be fixed in the law when the expenses of can

didatel'I, for which an accounting must he made, should 

begin to run, and that a long-er period of time than that 
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now allowed by the law should he gi\·en ea.ndidates at the 
primaries in which to file their expense accounts. 

'l'his law should be fmther amended with regard to the 

matter of selecting the party organization. Under the 

present arrangement, the part�r organization is selected by 
the eandidates. I believe this results in personal friends 

of various candidates beiug put on the organization with

out regard to the needs of the part;v itself. I believe, 

further, that the law would be strengt.hened by providing 

that representation in the platfo1·m convention under the 

law should be proportionate to the party vote at the prev

ious election. I belie,·e alRo that the purpose of the law 

would be better irnbserved h�r a plan which would conipel 

partisans to vote their part;r tiekets at the primary. Any 

one of the number of plans adopted and used in other 

Stat� would bring about this result. 

In connection with this matter, I desire to call atten

tion to the fact that, under tl1e Jaws of this State, slander 

is not a crime. I belieYe that this oversight should be 
rectified by the present J,egislature; that men sl10uld be 

made to understand that tlle�r are criminally responsib]e 

for slanders committed upon political stumps or otherwise. 

Such a law as I suggest would hate a very salutary effect 

and, I believe, would pm·ge our elections of one of their 

mosit hateful practices-that of slandering candidates 

without justification. 

In the case of State vs . . Mallon, (16 Idaho 737), the 

law of the State of Idaho, preserilting punishment for 

convicts escaping from the State Penitentia1y, was held 

unconstitutional, and there if! now no law on our books 

making escape from this institution an offense. For the 
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good of the dis'Cipline of the institution, the Legislature 

should supply this deficiency at once. 

A casual visitor at the State Penitentiary is struck with 

the idleness which he finds among the prisoners there. 

These idle hands a.nd idle brains have naught to do but 

plan desperate deeds, brood over their alleged wrongs and 

debase and degrade themselves personally. Provision 

should be made for the employment of the convicts of the 

penitentiary on the public roads of our State, or some 

other means should he devil;ied for the employment of these 

idle men. 

The indeterminate sentence law has been in force in 

the State for two years and has, I believe, justi fied its ex

istence. It must be given a more thorough trial and, I 

believe, will vindicate those who consider it in the nature 

of a reform measure. 
'l'he District Judges wlto try felony cases in the first in

stance are, of course, familiar with all the evidence ad

ducoo at the trial; they are given opportunity to study the 

demeanor of the defendant and all the circumstances sur

rounding every crim inal casp which mitigate or add to the 

seriousness of the offen�. I believe, therefore, that the 

District Judgefl! should he empowerPd to fix the minimum 

sentence under the indeterminate sentence law. In this 

way they could, in a measure, fix the penalty according to 

the seriousness of the crime. 
The County Commissioners of the various counties 

should be given addition.al power in the matter of S€curing 

evidence in cases of great public eoncern awl a provi sion 

should be made for the seizure and confiscation, under 

well defined circnmstancefi! and with proper limitations, 
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of intoxicating· liquor which is held obviously for illegal 

purposes. 

Provision should be made by law authorizing the Attor
ney General, the Governor, or the J,egislature, in cases of 

great public moment, to suLrnit to the Supreme Court of 

the State, questions for decision. I am fully aware that 

the Supreme Court is almost overcome with work, but I 

believe that the public good requires the measure to which 

I have just referred, without the necessity for indulging in 

an obvious subterfuge in order to get test cases before the 

Supreme Court. 

Under existing law there is no provision made for re

cording the clear list, which is the only patent the State 

receives from the United States Government for its 

selected lands, in the land district of the county in which 

such land ls located, and hence no notice is given to the 

public of the ownership of the State of large tracts of 

land. 'l'his condition should be remedied by statute 

authorizing the County Auditor to record, without charge, 

clear lists of land owned by the State within the county. 

The recent great forest fires in the northern part of this 

State have exl1ibited the inadequacy in many respects of 

our present fire patrol law. I believe that two things are 

necessary in order to make this law at all effective. 

First: A separate appropriation should be made for 

fire patrol, in order that the money thus appr0rpriated 

could be used for no otl1er pnrpose and in order to insure a 

fund whenever an emergency should arise; 

Second: Provision should be made for the expenditure 

of this money before the services are rendered by the fire 

fighter. When forest fires are raging it is necessary to 
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<-'mploy men immediately, and the earlie1• men are gotten 

in the field, the more easily the fire is handled. Men can 

not be hired unless money is advanced to them, and, under 

the present arrangement where they must wait weeks for 

their pay, it becomes impossible for the State to employ 
• men as readily as it should he done in order to meet 

emergencies of this nature. 

�'-'TATBMEN'11 OP OASES A.RG"UED IN TRFJ SU
PRJiJil/FJ OOUR1' OP 'l.'HR STA7'E-URTM1NA.T1 

APPBALS. 

�tate v.<1. Mc(/reevy (105 Pac. 1047)-T'he defendant 

was convicted in the District Court of the Seventh Ju
dicial District, in and for Canyon Connty, of the crime of· 

manslaughter, and sentenced to a term of three (3) years. 

1'he decision of the lower court was reversed. 

State t\'I. li1lcrning ( 106 Pac. 305 )-'l'he defendant was 

convicted in the Distri ct Court of the Fourth ,Judicial 

District, in and for Lincoln Connty, of the crime of mur
der of the first degree, and was sentenced to de-ath. The 

decision of the District Court was affirmed. 

Staite vs. '11hos. M at'rcn ( 107 Pac. 993 )-The defendant 
was convicted in the Di�tl'ict Court of the Fourth Judicial 

District, in and for Blaine County, of the crime of second 

degree murder, and was sentenced to a term of 18 years 
in the State Penitentiary. The decision of the lower court 
was affirmed. 

State vs. H enzell ( 1.07 Pac. 67 )-'rhe defendant was 

convicted in the District Court of the Second Judicial Dis
trict, in and for Nez Perce County, of tlie crime of unlaw

ful sale of grain by warehouseman, and was sentenced to 
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a term of from one to fivf' years i11 the State Penitentiary. 

The decision of thf' lower court waFl affirmed. 

State vs. John I jock hart (not reportPd )-The defendant 

was convicted in the District Court of the First Judicial 

District, in and for Shoshone County, of the erime of mur
der in the second degree. .Judgment of lower court af." 
firmed. 

StMe vs. Fred Gru1Jer (not reporte(l)-'rhe defendant 

was convicted in the District Court of the Pirst Judicial 

District, in a.nd for Shoshone County, of the crime of mur

der in the first degref', aml was sentenced to death. Notice 

of appeal has been se1·ved and the case is now pending be

fore the Supreme Court. 

State vs. Fred H mTis (not rt�ported )-'l'he defendant 

was convicted in the District Court of the 'fhird Judicial 

District, in and for Ada County, of the crime of burglary 

with explosives, and sentenced to a term of from ten to 
twenty-five years in the State Penitentiary. ,Judgment of 

the lower court was affirmed. 

State vs. 1Filliam Puller (not reported)-The defend

ant was convicted in the Distrid Court of the Seventh 
Judicial District, in arnl for Canyon County, of the crime 

of grand larceny, a.nd sentenced to a term of twelve yea.rs in 

the State Penitentiary. The judgment of the lower court 

was affirmed. 

State v8. Jfor8ha./l Homrnoek (not reported )-The de· 
fendant was convicted in the District Court of the Seventh 
Judicial District, in and for 'VaHhingtou County, of the 
crime of rape, and sentenced to from five fo twenty years in 

the State Penitentiary. 'l"he judgment was sustained. 
State vs. Jlartfo Henderson (not reported)-The de-
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fendant was convicted in the Di i;;trict Court of the Fifth 

Judicial Distri ct, in and for Oneida County, of the crime 

of rape, and was sentenced to five years in the State 

Penitentiary. 'l'he ease is pending before the Supreme 
Court. 

State t'S. C. }J. Sehm/it.:· ( not reported ) -The defendant 

was eonvicted i n  the District Court of the Seventh Ju

dicial District, in and for 'vrn�hington County, of the 
crime of viola.tion of the Loca l Option Law, a nd was sen

t.enced to pa.y a fi ne of three lmmlred ( $300. 00 ) dollars. 

1'1ie case is now p(•mling on appea l before the Supreme 

. Court. 
State v,1o1. J1'red W . •  J nrd�t 11 ( not reported ) _:._ The defend

ant was convicted in the District Court of the Fourth 
.Judicial Distric-t, i n  and for Lincol n County, of the crime 

of violation of the Local Option Law, and wa s sentenced 

to pay a fine of fiw hnudrPd ( $500.00 ) d o l lars, and three 

( 3 )  mouths in t11P <·onnty jail . The ea se h ;  now pending on 
appea l before tlw Rupl'eme Oonrt. 

OI VIL APP/iJAJ,f:{ 

A . . S. Wllliteu;oy vs. State of Idaho ( Not reported ) 

Action fo1· recomm endatory decision of the S upreme Court 

for extm work alleged to have been performed by the con
traetor upon the St.ate wagon road constructed by the 

Intermountain "\Vag-on Hoad Commi si;1ion from a poi nt 

near ·warren to th<> 'Verdenhoff Mine, i n  the vicinity of 

Payette Lakes. 1'he matter was referred to referee for re

port to the Suprem e Court. Evidence has been taken, the 
referee has not yet reported. 

Tlwrrws & }l'wris V8. State of Idaho ( 100 Pac. 761 ) 

This is an action in the Supreme Court for a recommenda -
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tory decision against the Board of Trustees of the Albion 

State Normal School, said claims arising out of a contract 

bet.ween the board and the plaintiff. The plaintiff ob

tained j udgment i n  the lower court ; presented the said 
j udgment to the Board of Examiners for the State of 

Idaho, who disallowed the same on the ground that the 

bill represented thereby had not been allowed by the Board 

of Trustees. The action in the Supreme Court was based 

upon the j udgment of the lower court and the action of the 

Board of Examiners in refusing the claim. Th e State's 

position was that the Board of 'rru steffi of the Albion 

State Normal, being an adj unct, or a1w, of the State, could 

not be sued in the Di stri ct Court, and that the action, in 

fact, was one against the State of Idaho. This position 

was sustained by the Supreme Court, and the case dis

missed. 

State vs. Briwe ( 102 Pac. 831 ) --This case was original

ly tried in the District Court of the 'l'hird Judicial Dis

trict, in and for Ada County, upon a petition presented, 

asking that the State be declared a preference creditor of 

said defunct Capital State Bank. The petiti on was granted 

in part. An appeal was taken to the Supreme Court by 

the State. 

The facts were that the 'rreasurer of the State of Idah o 

had deposited with the Capital State B ank certa i n  State 

funds, contrary to law, and the Supreme Court h eld, on 

appeal, that, under these circumstances, th e State of 

Idaho was a. preferred c reditor and that its claims should 

be allowed before the general claims against th e bank. 

I da·ho Power atnd Transportation Co. vs. J as. Stephen

son, Jr., Sta te Engvnee1· ( 101 Pac. 821 ) -In this case a 

writ of mandate was asked for against the State Engi neer 
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to compel him to issue to the corporation plaintiff a final 

license for the use of certain waters of the Snake River. 

The ground of conten tion was that, inasmuch as the plain

tiff had no works of diversion and its power plant was 

constructed on the bed of the stream, no fee should be paid 

the State Engineer, required under section 3263 of the 

Revised Cod.es ; in other words, that the plaintiff was not 

an appropriator within the meaning of the law, but was 

entitled to stand before the court as a common law riparian 

presented, there was a diversion within the meaning of 

owner. The court held in this case that, under the facts 
our law ( Sec. 3252, Uevised Codes ) , and that one using 

the State waters and desiring the protection of the State 

statutes thereon was compelled to comply with the pro

visions of the law. 

The petition was, therefore, dismissed on motion of the 

State. 
Edwin McBee vs. Jas. H. Brady ( 100 Pac. 97 ) -This 

was an 01iginal p1'0ceeding brought in the Supreme 

Court for mandamus to compel the Governor of the State 

to call an election in accordance with the constitutional 

amendment adopted by the voters of this State at the gen

eral election held on the 3d day of November, " 1908. The 

constitutional amendment completely remodelled our sys

tem of courts. The Suprem e Court held in this case that 

the constitu tional amendment referred to was not properly 

submitted, and the writ was quashed. 

Stephen Utter vs. D. H. �Moseley, et al. ( 1 00 Pac. 

1058 ) -This was an action to test the constitutionality of 

an amendment pa.ssed by tl1e Legislature of 1907 and voted 

upon by the electors of th e State a.t the 1908 election, pro
viding . that Cou n ty Offi cers might hire extra and addi-
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tional assistancf:', an<l a1•ose out of the JfcRee l'<lSe) Stipra. 
The action was institu tf:'d to test the question of whether 
both amendments f(•IJ together. It w� held hy the com·t 

that the amendment hP1�in 1·<>ferred t o  1-1u rviYed and was 

valid and enforcible. 

Pa.u l H. lFa lker et 111. n."I. Elmore Oonnty ( 102 Pac. 
389 ) ..:._T'h is  was an appeal from the order of the County 

connnissioners of J<Jlmore County, Idaho, allowing the bill 

for services of a e<>rtain water master in that rounty. The 
decision of the Dish-ict Court wa.s reversed. 

Mackay lrrif/Utio-n Omnpa.ny) Ltd . •  'l'·<i • •  las. Stephenson, 
Jr.) State En!fineer ( 102 Pac. 365 ) ---''l"his ,,·as an applica

tion for a writ of prohibition directed to the State Engi
neer to enjoin his proceed ings to hear and determine a con
test instituted under the provisions of the Irrigation Act 

of 1909 for the cancell ation of a watn permit, at.ta.eking 
the constitutionality of said act. The Supreme Court sus
tained t11e law a nd, on motion, the application was dh�
missed. 

Lewis vs. Brady et a l. ( 104 Pac.  900 ) -This was an 
action to compel the S tate Tr£>..asurer and other State Of
ficers to issue bonds, in compliance with the act contained 
in the Ida.ho Aession La:ws of 1909, page 407, for the pur
pose of erecting bui ldings at the State University. In this 
case, for the first time i n  the history of the State, there 
came before t11 e Supreme Court, the 11 uestion of whether 
the Legislature had a right to pass a honding act providing 
for the issuance of bonds at some future date when, at the 
time of the passage of the act, such bonds coul d not be 
issued without exceeding the bonded debt limitation pre
scribed by the constitution. 

It wa.s held in that case that the J.egislature could not 
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use, as a basis for issuing bouds, assessed Yaluations that 
might be fixed a.t some future period. The bonding adfll 
referred to were held unconsti tutional and void. The writ 

was quashed. 

Sta te of Idalw vs. R uttenrorth f, ive ,'jtof:k Com[><Jttl!J 

( 106 Pac. 455 ) -'fhis  was au a ction i m"ltituted to t:est the 
constitutionality of the grazing fee law passed by the 

Tenth Session of the Legislature, whereby a grazing fee 

was p1-escribed for sheep com ing into the State of Idaho 
fl-om other States 01• Tel.'ritories. The court in thls case 

held the said act to he an interference with interstate 

commerce, and held the act unconstitutional and V()id. 
Thomas Gillcsby 1:8. TJoa nl of Coun t!} Commissiorurrs of 

Canyo-n Coon,ty ( 107 Pac. il ) -1.'his was an act tJ."ied first 
in the District. Court of Ca nyon County and appealed 

la.tt>r to the Supreme Court, wherein it was sought. t-0 test 
the constitutionality of the Local Option I.aw passed by 

the Tenth Session of the Legisl ature. 'l'he decision of the 
Supreme Court sustained the <"om�titutionality of the law. 

lFm. Balcler.�to·n ·m�. State Datul HfJa rd ( 1 08 Pac. 742 ) 

This was an action b1·ou ght a�·a inst the State Land Board 
to enjoin them from a cti ng upon the report of the Legisla
tive Committee of the 'l'enth 8Pssion with reference to cer

tain lands in the northern pH1•t of the State of Idaho, 
known as the l\farhle Creek lnnds. 'l'he case has been dis

cussed at some length in an earlier page of this report. 
'.rhe action of the court enjoinPd th e board from acting 
upon said report. 

Nims vs. Gilrnore ( 107 Pac . 79 ) -This was an action in

stituted to enj oi n the officerl'I of Idal1 0 County from en

forcing the I.oca l Option Law in conformity with an elec
tion held immediately previouR to the institution of the 



26 REPORT OF ATTORNEY GENERAL. 

case. It was sought on the ground that the election was 

illegal, to enjoin its enforcements, various technical 

grounds were urged to sustain this position, and the Su

preme Court, in i ts decision of the case, refused to grant 

the injunction. 

Village of /lo vs. ll'. J. Rwn.'lcy et al. ( not reported ) 

This action was au appeal from the District Court o f  Nez 

Perce County, involving the validity of the incorporation 

of the Village of llo. 'l'be Supreme Court's decision was 

in favor of the validity of such incorporation. 

J. ll'. B lake vs . •  J. S. Jacks, A.ssessor ( 108 Pac. 534 ) 
Th.is case involved the construction of a statute relating 

to the apportioning of debt upon a county division. A 
portion of Shoshone County, by an act of the Legislature 

of 1908, and a vote of the inhabitants thereof, was de

tached from Shoshone County and annexed to Nez Perce 

County. The action was brought to determine whether or 

· not a special tax could be levied against the property of 

this territory to pay the interest on bonds issued by Nez 

Perce County prior to such annexation. The Supreme 

Court held that such territory � annexed was liable on 

such debt. 

Oha:is. Mix vs.  Wing et a.Z. ( not reported ) -This was an 

action in mandate brought originally in the District Court 

of Nez Perce County to compel the County Commissioners 

of -Nez Perce County to issue a liquor license to the plain

tiff. The point relied upon was that the City of Lewiston, 

for which place the license was asked, existing under a 

special charter, was not subject to the provisions of the 

I-'ocal Option Law, and that cities of th.is nature, under our 

law, are given the right to regulate the liquor traffic 

within their boundaries. The decision in this case has 
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just been i·endered and is as yet unreported. The decision 

holds that the Local Option Law is general and applies to 
all the territory within the State and to all the cities of 

the State, whether incorporated under general or special 

law. 
Jas. P. Jlfc(Jrane vs. Ommty of Ne.<: Perce ( not re

ported ) -'l'his was an action insti tuted to test the validity 

of the Local Option Election held in Nez Perce County. 

The ·Auditor, in preparing the ballots for such election, 

numbered the ballots as well as the stubbs, and the conten

tion of counsel for the plaintiff is that this \• iolated the 

secrecy of the ballot and invalidated the said election. The 

recent decision of the Supreme Court in this case holds the 

election valid. 

Moscow Ha:rdware Conipany m1. Regents of the Uni
versity ( not reported) . First National Bank of Moscow 

vs. Regent.'! of the University ( not reported ) -In these 

cases contracts had been let for the construction of the 

foundation of the administration bui lding and the agricul

tural building at the University of Idaho. 

On the strength of obtaining the contracts, the con

tractor purchased considerable material and received a 
considerable amount of credit at the bank above named 

for the purpose of carrying on his contract. On the ad

ministration building contract the  contractor could n<it 

furnish a sufficient bond and his contract was cancellefl 

and, in the First National Bank case, the contractor ab · 
sconded without paying the hank the money loaned him. 

Action is instituted to compel the State to pay the bank 

for money loaned the contractor a.nd to meet the bills of  

material men and laborers o n  these buildings. 'fhe cases 

have been referred to a referee and testimony taken, but 
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the report of the ref«:>rt>e has not yet been made to the Su
p1-eme Court. 

flhws. PendlctoH rs. Robert /,l1 1usdon. Secretary of Stat.e 

( not reported ) -'l'his was a n  action in mandate to compel 

the Secretary of State to certify the Social ist ticket to the 
va;rious County Auditors. Th«:> writ was granted. 

E. Vadney V8. Sta.te Boa:rd of M ed,.ical "/IJ:raminers ( not 

reported ) -'l'his was an acti on in mandate to eompel the 
State Board of Examiners to issue a eertificate to peti
tioner to pmctit>t> mPdicine antl surge1·.v in the State of 
Idaho. The cast> is pendi ng on demurrer before the Su
preme Court at the writing of this report. 

ll'm. HinkleJJ r.�. W. N. Ste17ens, Omnc Warden ( 102 

Pac. 10 ) -This was an aetion brought hy certain individ
uals who have been found guilty of infractions of game 
laws for return to the>m of certai n  elk scalps taken in vio

lation of the ga.nw law, sai d 8ca lps having been eonfiscated 

by the wm·den. Judguwnt wa s rendered in favor of the 
Game Warden. 

Ga·rdner 0 .  A dmn8 vs. Robt. l.1an.<tdun ( not reported ) 
This was a friendly suit to test the validity of the pro

visions of the Direct Primary Law, especially the second 
choice provision and provision with I'<"gard to expenditures 

of candidates and the m ethod of nominating preci nct of
ficers. The Supreme <'ourt, in its decision, held the second 
choice provision mandatory and i l hunina.te<l many ob

scure provisions of the law, so that the law could be uni

formly applied in all counties. 

Riley Atki11.'<on v."I. (fonnty 00111 mi-'<Nio11 cr,11 of A dti Cown
ty ( 108 Pae. 1046 ) -'rl1 is was an a<'tion in mandate 

against the Cou nty Commi."lsioners of Aila County to oom

pel them to 01·<lf.'r an elPetion under the statute of 1 009, 
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providing for the organization of railroacl and highway 

districts. The Supreme Court, in its decision of this case, 

held that the method adoptPd in this m easure was indi

rectly attempting to saddle the debts of a corporation 

upon the State and the municipalities thereof, and held 

the act, for this rt'JRBon, unconstitutiona l and void. 

State vs. Wm. Wa ll ( not reported ) .  

State vs. Owmbridge. Olu,b� a Oorp<>ration ( not reported ) .  

State VJt. T. S. Youngb lood ( not rep01•ted ) .  
State vs. /l'red Roe ( not reported. ) . 

Slate vs . •  John Hendel ( not reported ) .  

State vs. Olara ,Wason ( not reported ) .  
These 11re:re ctuJeS instituted i n  Wash.ington County to 

collect license money of those who hatl heen conducting 

liquor businesses in that county in violation of the State 
law. 

'rhe Supreme Court held that, inasmuch as they con

ducted the bMiness, al though irregularly and unlawfnlly, 

they shcmld lre held for the regular State and county 
license, and civil judgment was occordingly rendered 

against them for the amount of such license. 

State vs. E. M. Hoover, ( not reported ) -'l�his was a 

friendly 1mit instituted to tffit the title whieh the Stat<>, 
under the constitution, can confer upon those purchasing 

land upon which timber has been previously sold, pending 
the time granted the 11nrchaser of the timber for the re

moval of such timber ; and, secondly, whether more than 
one hundred sixty ( 160) acres of land, other than school 
land or university land, within  the meaning of the law� 
can be sokl to any one person in any one yea.r, and whether 

oo eceeed twenty-five ( 25 ) sections of State la.nd, other 

th1111 sehool land or university land, may be sold by tlte 
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State Land Board in one yea.r. 'l'his case is pending in 
the Supreme Court on appeal at the time of th e writing of 
this report. 

H.:!BEA. S COR PUS Cil8El'1 IN THE �� UPREME A. NO 
D lS'l'RlO'I' OO UR'l'S. 

Ira A l::amwn f,ucas v.<1. State of Idaho ( 104 Pac. 657 ) -· 

Pe-t.itioner wal'I relemied on account of invalidity of sen

tence. 

E. F. TVa.lto·n 'CS. State of Ida h o  ( 104 Pac. 659 ) -Peti-

tioner was rel eased on account of invalidity of sentence. 

John lVhittlc rs. Nta te of Idah o ( not reported ) .  
J. A_.  Cam cron vs. Stntc of lifoho ( not reported ) .  

,Joseph Cha.�c vs. l'Ua tc of Idaho ( not reported ) .  

ll'm. Graham vs. State of Idaho ( not reported ) 

Harry O'Neil 1/8. Sta.te of Ida h o  ( not reported ) .  

F'nmk .lfortin V8. Sta te of Idaho ( not reported ) .  

Daq,-id Scott  v.�. State of Idaho ( not reported ) . 

'l'hese were cases where, through a. misconstruction of 

the Indeterminate Sentence Law of this State, the Difitrict 

Judges applied indeterminate sentence to defendants who 
should have received a determinate sentence u nder the old 

law. The Supreme Court, having held that this sentence · 

was good only to the mini mum of the sentence, imposed by 
the District Court, the above priROners were released on 

habeas corpus as soon as such minimum time had been 
served in the penitentiary. 

State vs .. Httll ( not repo1·ted ) -'l'his  was an action to 
test the applicability of the Sunday Closing Law to con

duct a scenic railway ou Sunday within the State of Idaho. 

It was held that the law did not apply to such amusement. 

State V8. Rmme-r ( not reportell ) -'fhis was a.n action to 
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test the applicability of th e Sunday Closing Law to con

duct a moving picture show on Sunday within the State 

of Idaho. It was h eld  hy the Suprmne Court that a Sun

day Closing Law prohibited such amusement. 

State vs. Jar;ob l.1ocknian ( not reported ) -'This was au 

action to test the applicability of the Local Option Law to 
the sale of "near beer." The Supreme Court held that 

"near beer" was prohibited u nder the statute. 

State vs. Mallon ( 102 Pac. 374 ) -This was an action to 

test the constitutionality of the law punishing escapes 

from the Sta te Penitentiary. · The Supreme Court decision 

held the said law unconstitutional. 

8ta te V8. JiJli8e Sma ll ( not rPported ) -For a minor of

fense, the Probation Officers of Canyon County, Idaho, 

sentenced one Small to the Industrial School at St. 

Anthony, but, before removing him to the said school , the 

officer left the hoy in charge of an agent of the court, 

without committing 11 i m  to jai l .  'l'he boy's sister, the de

fendant herein, re1mon�!l h im from the jurisdiction of the 

court and was arreRted ou a dwrge of assisting an escape. 

The Supremr Court ltel<l the law inapplicable and dis· 

charged the petitioner. 

MISOET.J,A NEO US OASES. 

In Re Henry ( 99 Pac. 1054 ) -By direction of the Su

preme Court, disbarment proceedings were instituted 

against Mr. Henry in the Supreme Court on the ground 

of his having heen convicted of an offense involving moral 

turpitude. 'l'he defendant wns disbarred. 

Sta,te vs. A diago ( not reported ) -An action in trespass 

against the defendant for herding sheep upon land which 

had been leased to another party by the State. 'f'he Dis-
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trict Court of Ada County held the la.w ( Sec. 1578, Re
vised Codes ) inapplicable a nd dismissed the case. 

State of Ida1io vs. J. W. H erline et al .  ( not reported. ) 

This was a foreclosure proceeding instituted by the State 

upon a mortgage given to it  to secure a fa.rm loan. The 
mortgage was foreclosed by the District Court of Canyon 

County, and at the time of the writing of this report is in 

process of settlement. 

FEDERAL CAS/IJS. 

Unite'l Sta tes v.�. State of Ida.ho ( not reported ) -This 
was an action in condemnation instituted by the United 

States to condemn certain land in Bingham and Bannock 

Counties in Idaho desired for re.servoir pm•poses. The 
State could not agree with the Federal Governm ent upon 

a fair price for the lm ul, and the State, on trial, recovered 

judgment for ten thousand eight hundred seventy-five 
( $10,875.00 ) dollars against the Federal Government-a 

sum far in excess of that offered by the Government. 
United Stu tes v.�. Bonners Ferry Luniber Oompa,ny ( not 

reported ) -This was an action instituted by the United 

States against the Bonne� fi'erry I"umber Company to re

cover money for timber unlawfully taken from unsurveyed 

school sections. 'l'hese school sections were leased to the 

said Bonners Ferry Lumber Company for the purpose of 

cutting timber and in the !'laid case, the United States con

tends, that, inasmuch as said section in question had not 

been surveyed by the United 8tatPs Government, the title 

would remain in the United Stutes until  sm-veyed, and 

that any lease hy the State of Idaho would be unlawful. 

In this case, the State contends that it has a sufficient 

title in such school secti onR to warra nt a lease. Case is 

now pending before the Circuit Court on demurrer. 
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LAND OA�'JHS. 

State vs. F'l<>rence Kent. La �d in Twp. 53 N., R. 6 W. 
State selections held intact. 

State i's.  J oscph JJ u mi. Laud in 1'wp. 61 N., R. 2 W. 
State selections held intact. 

State vs. Geo. A .  Read. Land in 'L'wp. 53 N., H. 5 W. 
State selections held i ntact. 

S,ta te rs. B 1.irgess. Land in Twp. 61 N.,  R. 2 W. State 
selections held intact. 

State m�. Rou thi.<>r. Land in 'l'wp. 61 N., R. 2 \V. State 
selections h eld intact. 

1Wa te v.'I. 1Villia-rn 1 Fa llace. Land in Twp. 61 N., R. 2 W. 
State S(>}ecti ons held intact. 

Jone.11 1;.o;. Riving aml the State of Idnlz.o. Land in Twp. 
9 N.,  H. 5 E. Pending before the Secretary of the 

Interior. 

U 1iited Sta.te.'I V8. Sta te of Ida.ho ( m ineral protest ) .  Land 

in T'wp. 49 N., U. 2 E., Twp. 52 N., R. 5 W. , Twp. 
56 N., R. 1 \V. Lands held non- mineral in char

acter. 

United Sta.tes vs. Sta te of Idah o. Land in 1'wp. 56 N., R. 

1 E. Secretar . .r of Interior rej t�cted State selections. 

Nugene Molitcr i:s. Mta te of Ida.Jio. J .. a.nd in T'\vp. 31 N., 

R. 4 "r· H elinq uislnnent by }f oliter filed. 
Jlattie Barton '/is. Ntate of Idaho. J .. and in 'l'wp. 31 N., 

R. 4 ,V. Pending on appeal before Commi ssioner 

of G eneral Land Office. 
Jf(f;lt-rice O'Brien v.'I . •  �t<lfc of Idah o. Land in Twp. 60 N., 

R .  2 ,Y. Protest filed by �'orestry Service. State 

awaiting result of Govern m ent contest. 

<Jeo. 0. Degity vs. State of Idaho. J .. and in Twp. 20 N. ,  R. 
4 W. Passed a nd no protest fi led . 



Richard I,. Owen r8. Sta te of Ida h o. Land in Twp . 32 N., 
R.  4 E. Passed a nd no protest filed. 

Oha . .  'I. f,, [,ester L'S.  8fl/tc of Idaho. Land in Twp. 4!-l N.,  

R. 3 ·w. Passed a nd n o  protest filed. 

Jlary Ka lsch rs. Sta te of Idaho. Land in Twp. 49 N., H. 
l "\V. )fotion to reopen <'a se. Entl'y cancelled 

pending before commission. 

Henry Schlicht rs. Sta te of Idah o. I.and in 'rwp. 55 i·' 
R.  3 E. Passed antl no protest filed. 

Jolbn N. A. tkins ·vs. Sta te of Idaho. La nd in Twp. 5 N., H. 
4 "r· Passed and 110 protest filed. 

Geo. F. Beckman vs. Stu,te of Ida h o. Land in 'rwp. 33 N. ,  
R. 3 "r· Pending . 

• Northern Pacific Railroa d Company vs. Sta te of T da11 0. 
Land in Twp. 5 S.,  R.  10 E. Pending. 

A. mclia Oarccht et al. D8. State of Idaho ( mineral protest ) .  
Land in 'l'wp. 5 N.,  R. 5 K I.ands hel d  m ineral in 

character a nd protest allowed. 

Ji'rank fiJ. (}rice t:.'I. Stntc of Idaho. Land in 'rwp. 42 N. ,  
H. 3 E .  Pending . 

. J oltn };". Drake, for Hein; of 0 . . L E rcr.11o n ,  rs.  Northern 

Pauifie and State of Idaho. Land in Coeur d'Alene 

Land District. Pending . 
John U. Schneider 1:8. Sta te of Idaho.  Land in Twp. -!3 

N., R. 4 "\Y. State seledions h eld intact. 

Hazel Broa1dwell  ·v-�. Sta te of Idaho. Laud in rrwp. 44 N.,  

R. 4 E.  On recom m endation of Field Ag:eut moti on 

taken. 

Northern Pacif'ic ti.II . State of Idaho. Land i n  Twp. 43 N., 

H. 4 E. Pending. 

Arthur E. J1'ord t:8. State of lda1w. Land in rrwp. 43 N.,  

Hauge 4 E. P<:'nd ing before Commisr-ii oner of G en

eral Land Office. 
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Da niel 1l. Leste1 ·  v8. State of Ida ho. Land in T wp. 44: N.,  
R. 4 E. Pemliug before Commissioner of General 

Ijand Office. 

Hon1ce L. Zorn vs. Sta.te of Idaho. Land in Twp. 44 N., 
R .  4 E.  Pending before Commissioner of Genp1·al 
Land Office. 

Sta te of Idaho vs. North ern Pacific. Tjand in 'l'wp. 41 and 

42 N . ,  R. 4 E. ; 41 and 42 N., n. 5 E., and . 'l'wp. '1� 
N . , H. 3 E. Pending before Secretary of Interior.  

Ch as.  P. Cooper vs. Btatc of Ida h o. famd iil Twp. 43 N. ,  
R. 4 E .  Pending before Commissioner o f  G eueT'al 

Ijand Office. 

Sta te of Ida ho vs. Tjon E. B i�hop. Laud in 'l'wp. 41 N ., R .  
5 E. Pal"lsffi, n o  protest filed. 

State of Idaho 1.W. Ha rry Torkelsen. Ija n d  in 'l'wp. JO N. ,  
H. 4 ,V. Passed, no protest f i led.  

l-ftate of Ida h o vs. Doi8y Tm·kelsen.  La ud in 'J'wp. 40 X . ,  
R.  4 "'· Passed, no protest filed .  

Ntate of Idah o v.<1 .  Ja d.: Fin o. Land i n  Twp.  41 N. ,  R .  5 \V. 
Passed, no protest fi l ed.  

N ta tc of I daho vs.  D imon llob in8on. Land in 'r wp. 38 N.,  

H .  3 E. On recommendati on of Fiel d A gent no 

action taken. 

State of Idaho vs. S1t8anha Ji'lon1 .  Land. in Twp. 8 S., H.  
6 ,V. Homestead application pendi ng. 

J la rtha ·w. B lwnclwrd '1:8. Jf. Ray B la neharcl. Involving 

ownersh i p  of an island in S nake Hiver in T wp.  5 S. ,  
U.  4 E .  No a c t i o n  required. 

S t a te of Idaho vs. Joh n  P. Klo u;eno. Land in 'l' wp. 44 N. ,  
H.  2 E. Passed, no protest filed. 

F n itc1.l Sta tes 1."S .  State of Idaho ( mineral protest ) .  Land 

in Twp. 5 N. ,  H. 6 J<J. ;  Twp. 6 N., R. 5 1'J. ; Twp. 5 N.,  
H. 5 E. Pending before Register and Receiver. 
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Sta te of Idaho vs. John P. Vollmer ( mine1·a l  protest) . 

Land in 'l''Wp. 40 N., R. 1 E. E ntry cancelled as to 
conflict with sedion 16. 

Sta te of Idaho i;.�. Jo.<1Ttna Peterkin. Land in Twp. 56 X., 
R .  5 \V. Pend ing before Register and Receiver. 

Narthern Pacific vs. Sta te of Idaho. Land in Twp. 43 N. ,  
R . .  4 E.  Pending. 

State of Idaho ·vs. Peter Se verson.  Land in Twp. 44 N.,  
R.  2 E. State selections held intact. 

State of Ida;/i.o 1;s. E. JJ. Steele . Land in Coeur d'A l<'ne 

Land District. Petition requesting reopenin:i; of 

cases involvi ng l i�ts 1-16 denied by Departmen t of 

Interior. 

State of I daJw vs. J. P. lr<>ns and L. A.. Irons. Land in 
Twp. 37 N.,  R. l E. Passed by State. 

Sta.te of Ida.ho vs. Jt1reem am,  Collins. Laud in T'wp. 41. N . ,  
R .  5 E. Pending before Hegister and Receiver. 

State of Idaho vs. L<11Wson lV. JJewey. Land in 'rwp. ·14 
N., H. 2 E. No a ction taken on recommenda tion of 

Field Agent. 

United States vs. Sta te of lda.Jw. Land in Twp. 5 N., n.. 
6 E. Pending before Register and Ueceiver. 

State of Iclttho 1;s. Le"tds P. D.alberg. l..1and in Twp . 44 N. ,  
U. 3 E.  Pending before Hegi ster and Ueceiver. 

Joseph Poirer vs. State of Idaho. Land in T wp. 52 N . ,  R. 
5.  \V. Pending before Commissioner of the General 
Land Office. 

John 0. Bender ct a.l. vs. Hta tc of Idalw ( mi neral protest ) .  

Land in Twp. 33 N. ,  H .  5 E. Pending before Se<'re
tary of Interior. 

Un,ited Sta te.« m:. Sta te of Idaho. Lan<l in 'l'wp. 4 S. ,  R. 
40 E. ; 'L'wp. 5 S. ,  H. 4l E. ; 'l'wp. 6 S.,  H. 42 E. ; 'l'wp. 
6 S., H. 41 E. Decision in favor of the State. 
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Lin coln J?l<tnaga n 1;8. State of Idaho. Land i n  'l'wp. 44 N.,  
H.  2 K Pending. 

Fredrick Schafer rs. State of Idaho. Land in Twp. 4-4 
N., H .  2 E .  Pending. 

l 'wited States vs. Bonner.'! Perry J,uin1J<:r Compawy. Un

surveyed sections 16 and 36 in forest reserves. 

Pending. 

'l'he fol lowing cases, involving lands in 'l'wps . 41 and 
42 N.,  R.  4 E. ; 41 and 42 N.,  R. 5 E . ,  an<l 42 N., H .  a M. 
are now pending on appeal , in\'ol dng the val idity of State 
i-!elections, before the Secretary of I nteri or : 

8ta.te vs. Edward Ji'rei .  

Sta te V 8 .  l 8rw.c Ji'. Robcrt8. 

Statr 1N1. Clws. D. McGreyor. 
Nta.tc rs. H er1Jcrt Clmrk. 
Sta te I'S. George Nifong. 
Nta te t:8. f11rcd Ore!Jury. 
State ns. Ja m es J .  H ' . Ooa·. 
Nta.f,, 1w. 'l'ho1nos .f. Hru 11 m. 
i-ltMc v.'I . •  John Bartholom e w. 

Nta te n<1 . . t lfred Oustavcl. 
State r.11. A lfred Myers. 
Ntatc 1'8. Ma11 rfoe Hcn erlfot. 
Hta tc vs. Pearl Suga r.<;. 
Ntatc V•'$. 'l'lto 11uM C u rrfr. 
8tMe //.'!. Lo ui.s Uo u t nrc. 

Stale r:-;. Hnbcrt I. f'ortf'r. 

Sta te vs. H'm. P. Oari<T. 

Btate vs. Fra nk H enctn lotta. 
State vs. 1V111 . K . •  Ja.mc1w11 . 
State I).'!. Robe rt H11gh e.11. 
Sta te V8. ,f(unes M. illonnon. 
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State vs. A . . J. Oo1wtc111 01ich e. 

State vs. Frank Buel. 

State vs. Ji'rank Buel. 
Sta te vs. A .. lfred Herrma n. 
State vs. Mary Grave.'5. 
State -i;s. ·w. K. J ainison.  
Sta te v8. l \  'illfo-m Mitchell .  

State vs. Henry H e1T11um. 

State vs. Riclwrd Schnbcrt.  
'l'he following cases, involving lands in 'l'wps. 41 and 

42 N., R. 4 E. ; 41 and 42 N., R 5 E., and 42 N., R. 3 E., 
involving the validity of State selections, are now pen d i ng 

on appeal before the Oonunissi oner of the General La.ud 
Office : 

Sta te V8. Lo nis 0. Boehl. 
State vs. lF allace 0. Robd8on. 

State V8 . .F'rank 0. Daniel8. 

State V8. Geo. A. McDonald. 
Stette V8. John Landers. 

Sta te vs. Sol H'ard. 

State vs . Glen A·very. 
Sta te vs. John B. llickctts. 

State vs. John Vieut.  

l-Hate vs. l.1o tl'i8 R. Des V 9iynes. 
State V8. Ja mes I/. Brown. 
�\jta te ·vs. Ina B. Pertig. 

State vs. Rl8ie lVa tkins. 

State V8. 11lbert H. Farrell. 

State vs. Na pol ea n B lair. 
1�tate V8. Oz.int <Jlemens. 

fHate vs. Ma ry H. Jlim. 

Sta te vs . Pa t Keena n. 
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State vs. Della Griffith. 
State vs. Kathry,n Driscoll. 

State vs. Mary lVells. 

State vs. Glen 0 .  Grice. 

State vs . .  /l'ra.nk .1 . l�m ·kin. 
State v.�. Fred Ji'ricbe. 

State vs . John Co lwell.  

State vs. Chats .  J. Larson. 
State vs . Morgan l F  oodu;anl. 

State vs. A ugust A. Anderson. 

State vs. Cornclins lVilUs. 
Sta te vs. Edwa.rd O'Donnell. 

Sta te vs. Thomas O 'Do-nnell. 

Sta,te ns. Geo. A .  Gleason. 
State 'VS. Hugh Stmiton. 
State vs. Claude Stanton. 
State vs. Chuck lVells. 

State vs. Mary Graves. 

State ·vs. lVm. C. Bartholomew. 

39 

The fact that a great portion o.f my time is taken up 

by board meetings has m a de it necessary to rely, to a con

siderable extent, upou my assistants for the detai l  work 
of thi s  office. I have at all  times, except about two months 

of my term, had two Assistants Attorney G eneral in the 

office. The first year Messrs. John F. �IacI .. aue and .T. H.  · 

Peterson, and the last yea r my office force has consi sted 

of J. H. Peterson and 0. :M . VanDuyn. Their time has 
been taken up entirely with the work of the office, a n d  
much credit i s  due them for the able arnl conscim1tiom; 
work done in achieving the results set ont in this report. 
'rhey, and each of them, haYe my npmost confidenee, a nd 
I desire to commend them for the servi'ces they have ren

dered to the offi ce and to th e State. 



-!O IrnPOHT OJ•' AT'l'ORNEY G1'1NERAL. 

As stated in the early part of this report, much time iR 
required in answering questions arnl in  writing opinions 

for public officers and individuals in  private life. 'fhe  
Attorney Genera.I i s  by statute required to advise State 
Officers, Members of the Legislature and County Attor

neys on questions of law, but we have in a great many in

stances, whenever the work of the offke has permitted, 

given opinions to i ndi viduals where points inrnlved seemed 

· to be of publit importance. Following are a few of the 

opinions whith have b<>en rendered during my incumbency, 

and a.re included in my report, as it is believed their pro

mulgation in this fashion will save mud1 time in the fu
ture in answering the same 11uest.ions which are attempted 

to he answ1>red in these opinions. 

Respectfully submitted, 

D. C. :McDOUGALL, 

.4- ttorney General. 
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January 1 2 ,  1 9 0 9 .  
Hon. James H. Brad y, Governor, B u i l d i ng. 

Dear Si r :  Replying t o  your verbal inquiry, I have t o  say that o n  
DeC'ember 5 ,  1 9 0 8 ,  this office advised Governor Gooding a s  follows : 

' " Replying to your inquiry as to whether under House Joint 
Resol ution N o .  3, passed by t h e  last l e gislature, you should call 
a special e lection of j u d ges in accordance with the provisions 
o f  the amendment ad opted , I would a d vise you that I n  the opin
ion of this office t h e  amendments I n  question were not regularly 
subm itted a n d  rati fi ed.  We h ave not had an opportunity o f  go
ing as fu l ly Into the authorities as w e  would desire, but are quite 
C'ertain as to the correctness o f  the conclusion reached . 

"I would advise you, therefore, not to call the special election 
i n  regard to w h ich you inquired." 

We are q u i te sure that t h e  above opinion is  well founded.  
A suit Is about to be f i led to have the question determined by the 

Supreme Court ,  a n d  in view of t h e  fact that · a l l  the courts as wel l as 
t he bar of the State desire the q u estion to be settled,  and the vast 
public  i nterests invol v e d ,  I adv ise that a l l  q uesti ons of jurisd i ction be 
waived to the encl that a speedy adj u d i cation may be had . 

Y o u rs very truly, 
D. C. McDOUGALL, 

Attorney Genera l . 

In Re Senate Bonding Acts. 
January 2 6 ,  1 9 0 9 .  

Hon. Jacob Goodnight,  State Senate, Boise, Idaho.  
Dear Sir : R e p l y i n g  t o  your Inquiry made of this office a s  to the 

consti t u t i o n a l i ty of S. B. No. 2 1 ,  providing for the issuance of bonds 
a n d  appropriating their proceeds for the construction o f  a wagon 
bridge across the Salmon river, and authorizing an annual advalorem 
tax to prov i d e  fo r the payment of principal and interest on said bonds, 
it is our o p i n i on that sai d  bill and similar measu res should originate 
in  the House of R epresentatives .  C onstitution, Article 3 ,  Section 1 4 ,  
prov i d es that "Bi lls for raising revenues shall  originate In t h e  House 
of Representatives." There h as been considerable discussion by text 
''"rlters and by the co urts as to t h e  appl ication o f  this constitutional 
provisio n .  While on the one hand, I t  has been suggested that every 
bill which i n d i rectly or consequentially may raise revenue Is a revenue 
b i l l ,  which should originate In the House ( 1  Tucker's Black App. 2 6 1  
a n d  n o te ) , yet the practical constru ction w hich has been placed upon 
the similar provisions o f  t h e  federal a n d  other state constitutions Is 
1 1gahtst this view, and supports the d octrine that the requirement does 
not extend to bi l ls primarily for other purposes, which may lncldently 
c reate revenue.  Story Constitution.  Section 8 8 0 . It Is wel l settled 
that the p rovision is l imited to bills that transfer m oney from the 
people to the State, and d oes not Include bills that appropriate money 
from the State Treas u ry t o  particular uses. O p i n i o n  of Justices, 1 2 6  
Mass. 5 5 7 .  This i s  true even though t h e  bill  may lead to the subse
quent necessity o f  taxes. Cu rryer vs. MerrlJ I , 2 5  M i n n .  1. Further-
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more, bills the direct consequence of which is to create a revenue 
by license, fi nes, postage charges, are not revenue measures within the 
meaning of this constitutional provisi on. U. S. vs.  James, Fed .  Cas. 
No. 1 5 4 6 4 ;  Twin City Bank vs. Nebecker, 1 6 7  U. S. 1 9 6 ;  Re Nash
v i l l e  Fed . Cas. No. 1 0 0 2 3 .  

But on the other hand,  i t  has been held that those legislative meas
ures which Impose taxes u pon the people, either d i rectly or I n directly 
for the use of the government, and give to the persons from whom the 
money Is exacted no equivalent in return, u nless in the common en
j oyment of the benefit  o f  good government are "u nmistakably bills 
for raising revenue," U. S. vs. James, F e d .  Cas. No. 1 5 4 6 4 .  Applying 
this decision, we think that S. B .  No. 21 p l a i n ly provides for raising 
reven ue. It levies an annual a d  valorem tax on all  property in the 
State to be collected as other taxes for State p urposes. If . this pro
v ision o f  the act stood alone, there could be n o  question that i t  would 
be a revenue Jaw, and we d o  not think that the fact that It is coupled 
with provisions d irecting the mode of expen d itures o f  the m oney 
raised by the tax can take it  out of the constitutional requirement, 
that the bill  originate i n  the l ower h ouse. As stated i n  the James 
case, the citizen gets no direct equivalent for the money which he 
pays to meet the tax, but merely experiences t h e  benefit which the 
whole State derives from the i mprovement. 

The nu mber of similar bills pending i n  the Senate which may be 
affected by t h is decision has induced us to express our advice at 
such length, and we trust that to obviate any question as to the valid
ity of these measures, should they be enacted, that they will  be intro
d uced anew in the House of Representatives. 

· Yours very truly, 

S .  D. Fuller, Esq.,  Rexburg, Idaho. 

D. C .  McDOUGALL, 
Attorney General . 

February 1 6 ,  1 9 0 9 .  

Dear Sir : Replying to yours o f  the 1 3 th Inst. asking wh ether i t  
would b e  legal for t h e  trustees o f  independent school districts t o  l oa n  
money from the district s i n k i n g  f u n d  to members of the school board, 
taking as security first mortgage on im proved real estate, situated in 
the d istrict, w i ll say, I n  my opinion,  such transaction would not be 
warranted for the reason first, that Sec. 6 1 3 , Revised Codes provides 
that sinking funds should be I nvested i n  State bonds, United States 
bonds, State warrants or county warrants ; and second, Sec. 6 5 5  ex
pressly provides that no trustee must be interested i n  any contract 
made by or with the board, or with a ny officer thereof, etc. A ny such 
contract is void. 

Yours respectfully, 

Hon. James H. Brady, Governor. 

D. C .  M cDOUGALL, 
Attorney General. 

March 1 8 ,  1 9 0 9 . 

Dear Sir : I have exa mined the question submitted to me by you 
yesterday involving the constru ction o f  Senate Bill  No. 1 5 2 ,  creating 
the Eighth J u dicial District, with partic u l a r  appl ication to whether 
you may appoint a judge for said district until the qualification of a 
j u dge to be elected as provided for in the act.  

Section 6,  Art.  4 of the Constitution expressly requires the Gov
ernor to fill  vacancies which may occur i n  the offi ce of District Judge. 
Section 26 of the Revised Codes, as amended by S. B. No.  1 5 2 ,  d ivides 
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the State Into eight judicial districts, and Section 3 5 0  provides for 
the election of a judge every four years In each such district. Sec
tions 3 2 0  and 3 2 1  authorize the Governor to fill vacancies In State and 
District offices, and are p ractically a repetition o f  the Constitution. 
Sec. 3 1 7  enumerates and defines the causes of vacancies, and i t  m ust 
be conceded that the case in question does not come within any of 
these enumerated causes . 

The case p resented is whether an offi ce newly created and for 
which no incumbent Is provided until the holding of · an election and 
qualification o f  the person elected, Is vacant with i n  the meaning of 
the · Constitution so as to auth orize the appointment of a temporary 
I ncumbent by the Governor, notwithstanding the absence of statu
tory grounds of vacancy. After due consideration, I a m  inclined to 
answer this question I n  the affi rmative. The act In question con 
tains an emergency clause, and went into effect Immediately upon its 
approval by the Governor. There is, therefore, a judicial district for 
which there is n o  Judge . While the act provides for a special election 
to fill the office yet such e lection cannot be held for almost two 
months after the act takes e ffect. W hile there Is n o  express author
ity conferred on the Governor to appoint a Judge d uring this interim, 
Sections 3 and 4 Imply that such an appointment might be made, as 
that refers to "the el ection or appointment" of a Judge. Much incon
venience would arise from a construction of this statute which would 
deny the right io make an appointment at this time. This question 
and similar ones have been raised In a number of cases, and the 
p ower o f  ihe Governor to make appointments has as a rule been sus
tained. See State vs. Irwin , 5 Nev. 1 1 1 ;  in re B oard of Comm issioners 
32 Pac. 8"5 0 .  While there Is some conflicting authority on the propo
sition, yet the weight of adjudicated cases sustains the right to make 
temporary appointment. 

I would,  therefore, advise you that you are authorized to appoint 
a Judge for this district to hold office until the qualification of the 
Judge, under the special election provided for i n  the act. 

Respectfully, 
D. C. McDOUGALL, 

Attorney General. 

March 1 9 ,  1 9 0 9 .  
H .  F .  Ensign, Esq . ,  County Attorney, Hai ley, Idaho. 

Dear Sir : Heplylng to yours of March 1 8 t h  asking my opinion 
of thil following question, "Do Sections 6 4 2  and 6 4 3  of the Revised 
Codes perm it the holding of school district bond elections at any time 
of the year the majority vote of the trustees designate ?" In my opin
ion they do. Section 6 4 2  says, "The board of trustees may whenever 
the majority so decide," etc. I n my opinion this section controls as to 
the time of holding such election. 

Yours very r<>spectfully, 

Mr.  G. A .  Condie, Carey, Idah o .  

D. C .  McDOUGALL, 
Attorney General. 

April 1, 1 9 0 9 .  

Dear Sir : This office Is in receipt o f  your letter of March 2 7th 
i n  re school  district bonds in which you ask our advice on questions 
therein subm itted a s  follows : 

First-Where a sch ool district is divided subsequent to a bond issue 
for the purpose of building a school house, is the district newly cre
ated l ia ble for Its share of t h <>  bonds ? Th i s  question Is a vny d i fficult 
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one i n v i e w  of th P very uncertain a n d  ambiguous language of our 
statutes. Revised Codes, Sec. 6 1 9  provides : 

" I f  any new d i stri ct is orga nized from a n y  part of any other 
organized d istrict or d i stricts, as p rov i d e d  i n  this chapter, the 
county s u pe r i n t e n d e n t ,  a fter having ascertained t h e  amount of 
m oneys bel onging to sai d  o l d  d i strict or districts and deducting 
s a i d  i n d ebtedness and l iabil ity, m ust ap portion to safd new dis
trict its due ppr c a p ita proportion of money o r  indebtedness as 
the case may be, from Ha i d  d i st ri cts from w h i c h  It may be 
formed . "  

W i t h o u t  specifica l l y  p o i n t i n g  o u t  the i nconsistency i n  t h i s  section , 
It is e n o u gh to say t h is l a n gu a ge is very vague and it d oes not specify 
with a n y  d egree of c l e a rness w h a t  i n d ebted ness or l iab i l ity are In
cluded i n  t h e  a pportionment.  <.'onstru i ng the section, h owever, with 
Sections 6 4 2 - 6 5 0  i ncl usive , relating t o  school d i strict bonds, which 
provide,  am o ng other t h i ngs, for th e  payment of such bonds by a tax 
to be levied by the d i stri ct tru stees on property within the d istrict. 
and further taking i nto consideration the fact that there Is no provis
ion wh atsoever by w h i c h  the new d istrict procures any portion of the 
benefi t  accrui ng to the old, through the erection of the school house 
for w h ich t h e  bonds are i ss u ed , or by w h i c h  such new district may be 
cred i ted o n  its l i a bi l i ty in a n a m o u n t  representing Its loss of benefit 
from t h e  school  h o u st' , I a m  of t h e  o p i n i o n  that the Ind ebtedness to be 
app orti oned between the old and new school  d istricts, on th e creation 
o.f the l a tter, i s  the current f loati n g  i n d ebtedness for teachers' sala
ries,  t<>xt books, a p varatuK and the l i k e .  and not the bonded lndebt
e d nes>'.  Th e  old d istri ct ,  w h i ch reta ins the school h ouse, ls i n  my 
j u d gm e n t  primarily l i a b l e  for bond!' issued for the construction there
of, a n d m u s t  prov i d e  for t h e i r  p a ym e n t  w i t h o u t  recourse to the new 
d i strict.  I d o not h ere corn;,id€r the q u esti on of the right of the bond 
h o l d e n; to recourse a gainst all  t h e  property included In t h e  district at 
t h e  t i m e  t h e  bonds were i s s u e d  for payment of sa i d  bonds,  i n  case the 
taxi ng power of the o l d  d i st r i c t  i s  insufficient,  but have considered 
the que8t ion �o le ly  as betw een t h e  tw o d istri cts . 

Second-You a s k , " M ust th e  issue of bonds be made before the 

c o u n ty c o m m issioners act o n  . sa i d  peti t i o n ? "  i .  e .  the pet i ti on for the 
d i vision of t h e  d istri ct.  

I wou l d  am;wer this q u est i o n i n  the affi r m ative for the reason that 
t h e  bonds should be> i ss ued by the sam e d i strict which voted them. It 
m i g ht be that only a s m a l l  propo r t i o n  of the voters in the old district 
had voted i n  fav or o f  t he bonds,  and that t h e  voters I n  the proposed 
new district have cast the decisive vote. Th i s  statement of facts is 
supposed m e rely to i l l ustrate the n e ce8slty of hav i n g  the same d istrict 
make the issue as had cast th<> vote. A s  a practical proposition, how
ever, lt w o u l d  I n  m y  j u d gment be unwil'e for the trustee to issue these 
bonds u ntil th e  q u esti on o f  d istri ct division had been settl e d .  If you 
defeat the proposition , you ran then issue the bonds without any 
qu estion being raised as to thei r l egality.  I f  you do not defeat the 
proposition I s h o u l d  th i n k i t  w o u l d  be preferabl e  to hold a new elec
ti o n  !'lo that the persons re m a i n i ng in the old d i strict could determi n e  
whethe r t h e y  c a r e  to i n cur t h e  expense of a b o n d  Issu e ,  after detach
ment o f  part of their territory. This,  h owever, is merely a practical 
suggestio n , w h i c h  l ocal c o n d i t l o n i<  i n  your d i strict m ay obv iate . 

Th lrd-"If a man own s land i n  the proposed new district, but 
maintains h is home and fam i l y  I n  d i strict 14 proper, or for that mat
ter, in other d il'trk t ,  can h e  v ote on the q u estion of levying a special 
tax ?" 

This q uestion i s  a ns wered by th e language of the Revised Codes, 
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Sec. 6 2 2 ,  which d efines the q u a l ifications of voters at these el ections 
as, "actual resid ent freeholders, or heads of families o f  said dis
trict." Und e r  this la nguage, it i s  clear that a man mai ntaining a home 
and fam i l y  i n  one district can v o te I n  that d istrict rega r d l ess o f  
w h e t h e r  or not h e  h o l d s  property i n  a n y  other d istrict. 

Y o u rs very truly, 
D. C. McDOUGALL, 

Attorney General . 

April 2 7 , 1 9 0 9 .  
Mr. J .  B .  Hunter, Chil ly,  Custer County, Idaho.  

Dear Sir : This office has your letter of th e 2 1 st i n  w hich you in
q u i re whether a man l i v i n g  on a hom estead fil i ng, with taxabl e  im
provements thereon is eligible to vote at a school election on special  
tax or bonding. 

The statu te prov i d e s  that those w h o  are res i d e n ts, "freehol ders or 
house h o l d e rs" may vote at s u c h  election. I have no h esitancy i n  
saying t h a t  o n e  l iving o n  a h o m es tead w i t h  taxable im provements 
t h ereon w o u l d  come w i t h i n  this provision of the statute, and should 
be a l l ow e d  to vote a t  s u ch school  election.  

Yours very tru ly, 

M. I .  Church, Register La n d  O ffice.  

D ,  C .  McDOUGALL, 
Attorney Genera l .  

April 2 8 ,  1 9 0 9 .  

Dear Si r :  R e p lying t o  yours o f  t h e  2 7 t h  i n  w h i ch y o u  ask whether 
or not o n e  person c o u l d p urchase m ore than 1 6 0  acres of land,  and 
whether o r  n o t  that part of the Consti tution referring to the sale ot 
n o t  more than 1 6 0  acres to a n y  one I n d i v i d u a l  I n c l udes the special 
grant l a n d ,  such as p e n itentiary ,  insane asyl u m ,  c h aritable institu
t i o n s ,  etc. I would say, Sec. 8, Art . 9 of t h e  Consti tution provides 
for the l ocation and d isposi t i o n  of p u b l i c  lands, a n d  i n  last clause 
thereof provides as fol lows : 

"Provided t hat not to exceed 2 5  sections of school land shall 
be sold i n  any one year, a n d  to be sold i n  subdivisions of not to 
exceed 1 6 0  acres to any one i n d i v i d u a l , company or corpora
tion." 

Section 10 of the same articl e prov i d es for the location,  regents and 
iands of the State University, and provides among other things : 

"No u niversity lan d shall  be sold for less than $ 1 0 . 0 0  per 
acre , and i n  subd i visions,  not to exceed 1 6 0  acres to any one 
person, company, or corporation . " 

The above provisions are the o n l y  constitutional l im itations up on 
the d isposi tion of State lands,  and in my opinion,  t :h e  l i mitation ap
p lies only to t h e  sale or the school a n d  u n ivers i ty lands,  and not to 
other State lands. I d o  not take t h ese secti ons to be a limitation upon 
a man's right to own more than 1 6 0 acres of school land,  but simply 
l i mits his right to p u rchast> m ore than 1 6 0 acres at any o n e  sal e .  

Respectfully yours, 
D.  C .  McDOUGALL, 

Attorney General.  

April 3 0 ,  1 9 0 9 .  
Peter Johnson, Esq. ,  County Attorney, Sa n d  Point,  Id a h o .  

D e a r  Sir : R e p l y i n g  to yours of the 2 8 th I nst. i n  w h i c h  you state 
that a new school d istrict h as recently been created out of District 4 8  
i n  y o u r  cou n ty,  that u p on t h e  division , District 4 8  h ad o n  hand 
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$ 3 0 4 . 9 6 ,  and a bond issue of $ 1 , 5 0 0 ,  which had been issued for the 
purpose of building and equipping a school house, and making what 
distribution shou l d  be made of the cash on hand between the two 
districts. 

Und e r  Section 6 1 9  of t h e  Revised Codes, It will  be the duty of the 
County Superintendent,  after ascertaining the amount of money ort 
hand by the whole district, to d e d u ct from that amount the amount of 
floating Indebtedness, i f  any, and apportion the remainder between the 
two d istricts, per capita. The law is  not clear as to bonded Indebted
ness, and this office has held that, in ,  the absence of any statute, and 
where t h e  old d istrict retains the property for which the bonded in
d ebted ness was i n c u rred, that the new d istrict would not be held 
for any portion of the bond,  and that the division relates only to the 
eash on h a n d  and the floating indebtedness. 

Very respectfully yours, 
D. C .  McDOUGALL, 

Attorney General . 

May 1 0 ,  1 9 0 9 .  
T o  the Honora b l e  Board o f  Pardons and the Prison Board.  

Gentlemi>n :  I n  response to verbal discussion by . the members of 
your honorable bodies with reference to the effect of  House Bill  No. 
2 1 4 ,  relating to Ind eterm ina te Sentence ( see Session Laws 1 9 0 9 ,  page 
8 1 ) ,  I bllg to report tltat 1 have examined the said act with particula r  
reference to the Constitution. A r t .  4 ,  Sec. 7 ,  relating to t h e  Board 
o f  Pardons anod the provisions o f  the Revised Codes ( Sections 8 2 5 9 -
8 2 6 3 )  relating to parole of convicts.  In order that th ere may be no 
m isapprehension, I would state at this time, while it  is doubtless un
neceesary, that the Prison Board created by House Bill No. 2 1 4 , is 
not to be confused with the Board of Prison Commissioners, created 
hy Art. 4 ,  Sec. 18 o"f the Constitution.  These boards, while com p ris
ing substantially th e same person nel ,  are distinct bodies, having d i 
verse functions.  

Constitution,  Art.  4,  Sec. 7 ,  creates a State Boa1·d of Pardons, com
posed of the G overnor, Secretary of State and Attorney General, and 
vests in that board the power " to remit fines and forfeitures, and to 
grant commutations and pardons a fter conviction and j udgment, 
either absol u te or upon such conditions as they may Impose, In all 
cases of offenses against the State, except treason or conviction of  
i m peachment." The section further provides that the Legislature 
shal l "prescribe the se�sions of said board , and the manner in which 
app lication shall  be made, and regulate the proceedings thereof." In 
pursuance of these constitutional provisions, the Legislature has en
acted Sections 8 2 4 8 - 8 2 6 4  of the Revised Codes. Among these, Sec
tions 8 2 5 9 - 8 2 6 3  regulate the subject of paroles. 

House Bil l No. 2 1 4  creates a "Prison B oard" com posed of the mem
bers of the B oard o f  Pardons and the warden of the penitentiary. It 
contains no repealing c lause, and expressly provides In Section 6 ,  
"Nothing I n  this a c t  shall be construed a s  Impairing t h e  power of the 
Governor or Board of Pardons to grant a pardon or commutation in 
any cause." I n  view of this fact , and applying the well  known rule of 
statutory construction ,

' 
that I n  the absence of a repealing clause, a 

l ater statute d oes n o t  repeal another except when necessarily in con
flict therewith, I am of the opinion that House Bill No. 2 1 4  does not 
i n  any way repeal or amend Section s 8 2 5 9 - 8 2 6 3  o f  the Codes, relat
ing t o  paroles of the Pardon B oard, but that the two acts are to be 
C'onstrued together, and applied concurrently, the one to the cases 
fall ing within i ts provisions, and the other to those covered by Its 
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terms. Furthermore, said House B i l l  Xo. 2 1 4  cannot in any way af
fect or impair th e constitutional p ower of the B oard of Pardons to 
g rant remittances, reprieves and commutations, nor indeed does it 
attempt so to do.  

There may be a question as to whether a parole Is within the 
(;Onstitutional power of the B oard o f  Pardons to grant. That is  as to 
w h ether a parole is a "cond itional pardon" within the meaning of 
the Constitution.  That question is, h owever, unimportant for the rea
son that the Legislature, by a n  act, which has never been questioned, 
has vested a parole power in said board, and that act is, as above 
8tated, not repealed by the new law. I refer, ot course, to Sections 
8 2 5 9  et seq. above referred to . Furthermore, the Supreme Court, in 
the Prut case, 12 Idaho 4 9 4 , has treated pardons, comm utations and 
paroles as analogous acts of clemency, and has shown a disinclination 
to draw any refined distinctions. 

Analyzing constitutional and statutor-y p rovisions, we present the 
following considerations : In the first place, pardons, remittances 
and commutations, whether absolute or conditional, can be granted 
only by the Board of  Pardons. The Prison B oard has nothing to d o  
with a n y  o f  these, and its act in terminating a sentence i s  a pardon 
or commutation, but merely operates to determine that w h i ch by the 
judgment of  the court is left indeterminate. Therefore, the provis
ions of  Section 5 o f  House Bill No. 2 1 4 , that no parole shall be 
granted until the expiration of  the minimum term of the sentence, 
is binding on the Prison Board i n  granting paroles and discharging, 
but does not a ffect the power of the B oard of Pardons to grant a 
pardon or commutation at any time. 

The B oard of Pardons may grant absolute or conditional pardons. 
A conditional pard on is one which contains a condition that the con
vict shall comply with certain terms therein prescribed, and as held 
by the Supreme Court i n  the case above cited, the B oard has power 
to fix any conditions which It may see fit so l ong as they are not 
i l l egal or impossible of performance.  The decision in that case to 
the effect that the b oard in recalling a conditional pardon, cannot 
confine after the time fixed for the expiration o f  the original sen
tence, has been obviated by the act of 1 9 0 7  contained i n  Sec . 8 2 6 0  of 
the Codes. As to the general power of  the board to retake cond ition
a l ly pardoned or paroled convicts for breach of pardon or parole 
agreement, I nifer for convenience i n  subsequent reference to 3 7  
Century Digest, column 2 0 9 3  e t  seq. There seems t o  b e  n o  question 
that the board has such power. 

' 

'!'urning now to the parole power of the Board of Pardons, I 
would observe that such power under the statute is general and unre
stricted , except by the following l imitati ons, contained in Sec . 8 2 5 9  of 
the Codes, as follows : 

1. That no convict 8hall be parolt>d who is known to have re
ceived previous sentence in any prison for felony. 

2. 'l'hat n o  convict may be paroled until h e  has served at least 
one-third of the full  term for which h e  was sentence d ,  not allowing 
any good time. 

3 .  'l'hat no life convict sha l l  be paroled . 
These conditions apply to paroles and not to pardons or commuta

tions ; thus, for example a l ife convict, while h e  could not be paroled, 
could have his sentence commuted to 30 years for example,  and there
after, he could be paroled after he had served 1 0  years. 

Under a parole granted by the Board of Pardons, the convict is In 
!he custody and under the control of that board, and may be re
tal{en for any violation of  his parole agreement. Th e procedure on re-
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capture is clearly defined by Sec. 8 2 6 2  of the Codes. By Sections 8 2 6 1  
and 8 2 6 2 ,  a person paroled b y  the B oard o f  Pardons, i s  under the 
oversight of  the sheriff of  the county within which he is paroled. 

Paroles, under House Bill  No. 2 1 4 ,  seem to be a step primarily to 
termi nation o f  sentence and discharge. Prior to granting any such, 
the Prison B oard should,  in compliance with Sec. 5, establish rules and 
regulations covering the subject. The following l imitations are pre
scribed by statute on the granting of paroles by this board : 

1 .  '.rhat no parole shall be granted until the minimum term fixed 
lly law for the offense has e:xpired . 

2 .  That no prisoner shall be released on parole until  arrange
ments have been made for the emplo:r·ment of the prisoner so re
leased, 

3. That no parole shall be granted to one who has served a pre
vious term in any penitentiary. 

Prisoners paroled under this act are subject to the oversight of the 
warden of the penitentiary ( Sec. 6) i nstead of that of the s heriff, and 
in case of breach· of  his parole, the warden is to issue warrant for the 
apprehension and return of  the prisoner to custody. He should,  
:10 wever, before his arrest, be declared a del inquent by the Prison 
B oard, as prescri bed by Sec. 7 .  

Under Sec. 8 ,  persons n o w  convicted in the penitentiary for felo 
n ies, o t h e r  than treason or m urder in t h e  first  degree, m a y  be pa
roled if they have served the minimum sentence fixed by law for the 
offense of which they were convicted . The same rule evidently ap
p lies to persons convicted of felony prior to the taking effect of the 
act.  

At the conclusion of  Sec. 8 ,  i t  i,.; provided that paroles should be 
�igned by the Governor, and a t tested. by the Secretary of  the B oard. 
'.rhe secretary is not designated , and the board must, therefore, elect 
one. I would suggest that in order to prevent confusion between this 
board a nd the Board of Pardons, of which the Secretary of State is  
i<ecretary, that the board establish a standing rule declaring the 
warden of the penitentiary to be ex-offic io  Recretary o f  the Prison 
Board, and custodian of the records thereof. 

In conclusion, I would advise, in order to prevent confl ict of juris
diction that the said B oard of Pardons adopt a standing rule that no 
application for parole will be received by the Board of Pardons until  
such application had been first made to the Pri son Board, and re
ferred by the latter to the Board of Pardons, because of want of 
jurisdiction i n  the Prison B oard i n  the particu lar case. To i llustrate. 
if  it should be desired to permit a convict who was u nable to work to 
return to his family for care, no parole could be granted oy the 
Prison B oard because they have no authority to parole one for whose 
employment n o  suitable arrangement>< had been made,  therefore, i n  
such a case, t h e  prison board on receiving t h e  application would re
ter the same to the B oard of Pardon« on w h ose action no such l imi
tation exists. Sim i larly, i f  it is desired to release a prisoner on parole 
for any purpose other than as a step primarily to term ination of  sen
tence.  The Prison B oard should doubtless refer the application to the 
lions there made, I think that we can eond u c t  the operations of the. 
Board of  Pardons. 

\Vlth the foregoing analysis i n  mind, a nd observing the sugges
Prison B oard and the B oard of Pardons harmoniously and profitably 
to the State and its  prisoners. 

Respectfu l ly  �ubm itted,  
D. C .  McDOUGALL, 

Attorney General . 
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May 1 3 ,  1 9 0 9 .  

Mr. John F. Vincent, Rupert, Idaho. 
Dear Sir :  Replying to your l etter of May, 8th, we vtould say that a 

homestead settler may, under the provisions of Sec. 2 2 8 8  of the 
Revised Statutes of the United States, as amended by the act of 
March 3; 1 8 9 1 ( 2 6  Stat. 1 0 9 5 )  transfer by warranty against his own 
acts, any portion of his claim for "churches, cemetery or school p ur
poses," without losing his right to complete and perfect title. Such 
a transfer would not, in our j udgment, create a good title as against 
the government or any subsequent entryman In case the homesteader 
should fail to perfect the title and procure a patent. 

A school district, therefore, In acquiring such a portion of a claim 
would have to take the chances of the title of the homesteader. 

As to the validity of the title, as a basis for' bond Issue, we would 
advise that the right o f  the d istrict to issue bonds does not depend 
upon Its title to the land on which the school b u ilding is erected, but, 
under Section 6 4 2  o f  the Codes, on the vote of the people, and the 
taxable property in the d istrict, it being provided that such bonds 
shall not exceed eight per cent of such property. Whether the State 
wou l d  accept the bonds or not, would depend on the .compliance with 
the statutory requirements . 

Yours very truly, 

G. "V. Supplger, Esq . , M.oscow, Idaho. 

D. C.  McDOUGALL, 
Attorney General. 

May 1 4, 1 9 0 9 .  

Dear Sir :  This office has your letter o f  the 5th in which you in
quire as to the procedure necessary in order to procure a l icense to 
sell liquor not to be drank on or about the premises, where sold, tin
der the provisions of Sec. 1 5 1 0  of the Revised Codes, and as to 
whether the county commissioners have discretion in the granting or 
refusing of . such l icense . "Vie have to say that In the case of West 
against the Board of County Commissioners of Latah County, 1 4  
Idaho, 3 5 3 ,  the court held that the county commissioners had discre
tion in the matter, and could either gran t  or refuse such l icense. The 
question of  whether or

. 
not application should be made for l icense and 

bond fi led,  as is required in applications to sell liquor to be drank on 
the premises, was not squarely passed u pon by the court,  but the 
reason for the rule seems to apply In both cases, and while, as I. say, 
this matter has not directly been passed upon, we are o f  the opinion 
that the application should be made In. the same form, and bond filed 
in the same manner as Is required in appl ication to sell  l iquor to be 
drank on the premises. . 

'Further, this section unquesti onably applies to all  those who sell 
liquor, no matter from what source they derive the same, whether 

It  is bought and sold, or whether it is manufactured by them. 
With regards, I am, yours very truly, 

D. C. McDOUGALL, 
Attorney General . 

May 2 0 .  1 9 0 9 .  
Hon.  Daniel T .  Mackintosh, Kendrick, Idaho. 

Dear Sir : Replying to yours of  the 1 4th inst. in which you state 
that a resident of Latah county, who is an old soldier of  the Civ i l  
'Var h a s  received a tax notice from t h e  assessor in Nez Perce county, 
t ha t  the soldier h as some property in both counties, all  of which d oes 
not exceed the amount of  the ex empt ion,  and asking my opin i on as to 
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whether, UP.der the circumstances, he would be exempt in both coun
ties. Sec. 1 6 4 4  of the Revised Codes is as follows : 

"The following property is exempt from taxation : 
"Subdivision 4 .  Property of resident widows, orphan children 

and honorably discharged soldiers or sailors, who served in 
the army or navy o.f the United States during the War of Re
bellion , not to exceed $ 1 0 0 0  to any one family, w hen the total 
assessment is l ess than $ 5 , 0 Q O . "  

T h e  determination of the question wil l depend on t h e  construction 
of the meaning of the w ord resident, whether i t  m eans a resident of 
the State or of the county. , 

This exemption i s given to all  soldiers within the State, under a 
State law, and in my j udgment, the proper construction to be placed 
on the section is that the person exempt is entitled to the full amount 
of  the exemption of the property within the State, notwithstanding 
that it  may be located i n  several counties. 

Y ouPs very respectfully, 

George D .  Casto, Esq., Preston, Idaho.  

D. C. McDOUGALL, 
Attorney General . 

May 2 9 , 1 9 0 9 .  

Dear Sir : I have you letter of the 2 5 th regarding right of chair
man of the board of truetees of the vil lage to vote upon matters 
before the board. 

It is my opinion that such chairman has a vote upon all matters 
before the board. He is not elected by the people as chairman, but is 
elected as a member of the board the same as all other members, 
and by a vote of his fellow m embers Is made chairman of the board 
for the purpose of presiding, but this position d oes not in any way 
deprive him of the right to vote. 

Respectfully yours, 
D. C. McDOUGALL, 

Attorney General . 

June 1 2 , 1 9 0 9 .  
M iss Ivy Wilson, County Superintendent, Boise. 

Dear Madam : Replying to your verba l inquiry relating to the 
removal of tbe school house in the Eagle district, we have to say 
as follows : 

Section 6 2 5  of the Revised Codes provides that the trustees have 
power when directed by a vote of their district to build or remove 
school houses, etc. ,  provided that a school house shall not be removed 
or new school site designated, except when directed by a two-thirds 
vote. The electors can not in our j udgment designate the site, but 
can mrely authorize the trustees so to do.  Therefore, when the 
electors write upon their ball ots a site to which they wish the build
ing removed , they render their ball ots void for the reason that their 
vote is coupled with a condition, which they bave n o  right to im
pose. 1-'hat is emphatically so in the case at hand, for the reason 
that several of th e  voters designated one site, and several another. 
I t  can not be learned from their ballot whether those who voted for 
one site would not have voted negatively were the other site to be 
chosen. Even though all the votes should be voted for one site, it 
would be very questionable whether the vote could stand for the 
reason that, shoul d the votes be counted, it would divest the trus
tees of their discretionary power, under the statute, to designate the 
Fite, and ceTtainly the trustees cou ld not designate any other site where 
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the vote was upon condition that a certain site should b e  chosen. 
It will ,  therefore, be necessary for a new vote to bi: taken on this 

proposition.  Should the trustees desire an expression of the wil l 
of the people on the se lection of a site, we would: recommend that a 
separate ballot box be established· at the voting place and that the 
v oters be given a special ballot with words somewhat like the fol-
iowing printed thereon : "Advisory Ballot.  My choice Is . . . . . . . . . . .  . 
site." This would amount . to an i n formal method of ascertaining the 
will of the people, which would not be binding on the trustees, but 
1vhich they would doubtless follow. This ballot box and these ballots 
should be very carefully segregated from the regular ballot on re
moval of site. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General . 

June 2 1 ,  1 9 0 9 .  
C. H .  Potts, Esq. ,  Prosecuting Attorney, Coeur d' Alene, Idaho. 

Dear Sir : We are In receipt of your letter of June 1 6 th,  requesting 
a constru ction of the Revised Codes, Sectio n  1 6 4 4, Paragraph 1 2 ,  
which exem pts from taxation "al l  irrigation .canals, ditches and water 
rights appurtenant thereto, when the owner or owners of said irriga
tion canals and ditches use the water exclusively u pon land or lands. 
owned by him ,  her or them ; provided, in case any water rights be 
i;old or rented from any such canals or ditches, then and in that event, 
such canals or ditches shal l  be taxed to the extent of such sale or 
rental . "  

Under t h e  case presented b y  y o u r  letter, the Spokane Land & 
Water Company owns their irrigation ditches, supplying water in 
vari ous tracts of land, which they have sold to private owners, and on 
w h i ch they charge a m a intenance fee of $ 1 . 5 0  per acre. They sell a 
perpetual water right to the purchasers of land , adding the cost to 
the price of the land . It d oes not appear from the facts as stated that 
they sell  any interest i n  their ditch to the purchaser of water rights, 
other than the contract right to demand and receive water. But it is 
r easonably apparent that the purchaser of a water right acquires in 
f•ffect a proportionate interest i n  the ditch, that is, w henever all the 
lands are sold, the company wi ll  have practically nothing left. Their 
title would be a barren l egal one, with no beneficial interest. 

A letter written to this office by the company, under date of May 
S th states that it is their Intention, when all  the lands susceptible of  
Irrigation, under their  system, are sold to turn the s.ame over to the 
water users , and we suppose that there is some such p rovision in their 
c on tract. The maintenance fee seems to be intended to cover costs of 
operation, and is hardly equival ent to a rental. 

Our opinion i n  the whole matter Is that the company should be 
assessed In accordance with the provisions of Sec. 1 6 5 6  of the Codes, 
on their unsold interest, for example, where the land along the ditch 
Is sold,  that the value of the water right, including the settlers' pro
portionate Interest i n  the ditch, should be assessed to the land owner, 
but where the land along the ditch Is  n ot sold, the mileage assessment 
prescribed by Section 1 6 5 6  should run against the company. If the 
land is sold on one side of the ditch, and not on the other, half of the 
& ssessment would lie against the company and the other half against 
the land owners. Our conclusion in this m atter Is fortified by the fact 
that the same question was raised i n a suit between the county of 
Twin Falls and the Twin Falls Land & Water Company, which was 
settled on the foregoing basis, and that Is the system now adopted for 
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the taxatio n  of Carey Act companies. Its system of the sale of water 
1•ights seems to be the same. 

With respect to -the canal of this company w h i c h  serves land in 
the state o f  Washi ngton, I think that so m u c h  of Its  canal as lies i n  
Idaho s h o u l d  be taxed a t  t h e  prescribed rate p e r  mile. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General . 

June 2 2 ,  1 9 0 9 .  
0 .  V .  Badley, Esq., C lerk County Commissioners, Caldwell, Idaho. 

Dear Sir : This office is in receipt o f  your letter of June 1 7 th re
questing an opinion as to the construction of Laws 1 9 0 9 ,  page 9, com
m only known as the Local Option Law, with reference t o  the meet

·ing at which the commissioners s h a l l  act upon a Local Option pe
tition. 

Section 1 of the act prov i d es that whenever a petition has been 
signed anrt filed,  "the board of cou nty comm i ssion ers, at its next reg
u lar meeting, shall  o:.·der a sp.�cial  election to be held," etc . 

Section 2 provides among other things, "The petition shall  be filed 
with the county auditor at least 10 days prior to a regu lar meeting 
of said board, and shall be presented to the board o n  the first day of 
i ts  next regular meeting, and shall be a cted' on by the board within 
10 days thereafter." 

Construing these sections together, we t h i n k  i t  is evident that the 
commissioners shall act on the petition at the fi rst m eeting he l d  more 
than 10 days after filing the petiti o n .  W here a petition is filed, the 
"next regular meeting" is the first meeting h e ld after filing. It is 
only by this co nstruction that the two sections can be harmonized.  

If, therefore, a petition is filed m ore than 1 0  d ays prior to the July 
meeting, it is  our opinion that the election s h a l l  be ordered at the. 
July meeting. 

Very truly yours, 

Peter Johnson, Esq. , San d  Point,  I d a h o .  

D. C.  McDOUGALL, 
Attorney General . 

J u ly 7 ,  1 9 0 9 .  

Dear S i r :  Th is offi ce h a s  y o u r  l etter of J u l y  3 d  i n  w hich y o u  in
q u ire whether certa i n  i m p roveme nts created by the Northern Pacifl.c 
Railroad Company on land which they have purchased, off their 
right of way, i n  the way of repair s h o ps, round houses and other 
buil dings,  should be assessed by the county assessor or by the board 
of eQ,uallzatlon . 

As you suggest in your " l etter, this statute was before the court i n  
the case of 0 .  S . .  L. v s .  Gooding, 6th Idaho,  7 7 3 , and i n  that case i t  
was decided that property of a railroad com pany, o t h e r  than r o l l i n g  
stock,  outsi d e  of t h e  r i g h t  of way of t h e  ra i l road track as defined 
by the statute of th!� State was assessable by the local assessor and 
n o t  by t h e  Stat e B oard of Equa lization. This ca!'le was decided upon 
the fol l owing statute ( Sessi o n  Laws 1 8 9 5 ,  page 1 1 4 , Sec. 1 4 9 0 ) : 

"The State Board of Equalization shall  have excl usive power 
to assess and value for purposes o f  taxation a l l  telegraph and 
tel ephone l i ne!',  a n d  t h e  'rai l road trar,k' a n d  'ro l l i ng stock' of 
a l l  persons. � o m p a n i es or corporations, owni ng, operati ng or 
co nstru c t i n g  a n y  te iegra p h  or tel e p h o n e  l i n e ,  or railroa d ,  wholll" 
or partly with i n  t h i s  state. For t h e  p urpos e  of this act 'rai lroad 
tra c k '  s h a l l  be d e emed to incl u d e  right of way. superstructu res 
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on t h e  right of way, whether on main,  side, or second track, or 
tu rnouts and the sta t ions and i m p.rovements thereon bel onging 
to, used , o pera ted o r  occupied by any person, company or cor
poration, owning, operating or constructing any line of rail 
road, w h olly o r  partl y  within t h i s  State ."  

'l'his statute was very m a terially changed in 1 9 0 1  ( Session Laws 

1 9 0 1 , pag·e 2 3 3 ,  Sec. 1 4 )  w h i ch change was apparently made with the 
!'pecial intention of obviating the effects of the d ecision herein re

ferred to. The statute as c h anged by the 1 9 0 1  Legislature, and w h i c h  
r e m a i n s  "n o u r  statute books u nchanged , is as follows : 

"The S tate B oard of Equalizati o n  shall  have exclusive powe1· 
to assess a n d  value for p u r poses of taxation al l telegraph and 
telephone l i nes and the 'railroad track' and 'rolling stock' and 
franchises of a l l  persons,  companies, or corp o rations owning, 
operating or constructing any telegraph or telephone l i n es ,  or 
rai l roads wholly or partly within this State. 

"For the p u rposes of this chapter, 'rail road track' shall be 
<l eemed to i n c l u d e  the righ t of way, station,  and other n eces
sary grounds, and all  other i m m ovable property use d ,  o p e rated. 
or occupied by any person, c om pany o r  corporati on,  owning, 

operating or constructing any l ine of rail road ,  wholly o r  p artly 

within the State, and reasonably ne cessary to the maintenance 

and operation of such road . 
"All property bel onging to any person, com pany or corpora

ti on,  owni ng, o perating or constructing any railroad w h olly or 
partly within this State, not i n c l u d ed within the terms 'railroad 
track'  o r  'rolling stock , '  namely, property not reasonably nec
essary for t h e  maintenance a n d successful operation of such 
roa d ,  consisting of vacant lots and tracts o f  lands, and lots and 
tract;; of land together with the build ings thereon used for 
n o n - ra i l road business p urposes ; also tenement and resid ence 
prop<:>rty ( except section h ouses ) ; a lso hotels a n d  eating houses 
situ a ted more than one h u ndred feet from main line track 
shall be assessed by cou nty assessors as other property is  as
sessed in this State." 

It w o u l d  seem from the reading· of this statute that t h e  State B oard 
of Equal ization should have j u risdiction to assess all  immovabl e prop
erty used,  operated or oceupi <•d by any company, such property be
i n g  reasonably necessary to the maintenance and o p e ration of such 
r·oa d .  The second paragraph herein quoted seems to put the question 
beyon d all controversy, and it  w o u l d  se.em cl ear Uuit where such im
movab l e  �roperty, even t h o u gh si tuated off the right of way is rea
�onably necessary for the maintenance and operation of the road, 
a n d  is used for rai l road p u rpose", such property should be assessed 
by the State Board . 

Yours very truly, 

Hon. James H .  Brady, Governor, B u ilding. 

D. C. McDOUGALL, 
Attorney General . 

July 1 3 ,  1 9 0 9 .  

Dear Sir : R eplying t o  your question contained i n  l etter from 
Italph E d m u nds of I d a h o  Fa lls,  relating to t h e  status of officerss i n  
t h e  m i l itia, w h ose commission is dated prior. t o  March 1 2 ,  1 9 07 ,  would 
say the law prior to that date, as found in Session Laws 1 9 0 5 ,  pro
vided,  among other t h ings, that : • 

"All  the comm isRioned officers should hold their, commis-
1'ion for three yea rs from the date o f  e l e ction or appointment. '� 
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In 1 9 0 7  the law was amended to add thereto the following clause : 
"and continuously thereafter, subject to removal at any time 
for cause." 

Section 7 0 5  of the Revised Codes provides : 
"At the expiration of the term of office, or upon the accept

ance of the resignation of a commissioned officer, the Adju
tant General, upon the approval of the Governor, shall issue 
to such officer a discharge, showing the reason therefor and 
length of term served." 

There do not appear to be many decisions of the courts upon the 
question presented , and the one which seems to b e  nearest the point, 
I find In Volume 6 2 ,  New Hampshire Reports, page 7 0 6 ,  under a stat
ute which provided that ml litia officers should hold office for the 
term of five years and provided that officers and commissioned men 
in the state militia should serve for five years, the opinion of the 
Judges was as follows : 

"We do not find any statute limiting the tenure commission 
of non-commissioned militia officers to five years. We think 
the statute which requires them to serve five years, unless 
sooner discharged, was a limitation, not of the officers' tenure, 
but of their resignation.  It Imposed an obligation to perform 
the duties of their commission for five years, but did not with
hold . the right of command after that time.  

"We find no satisfactory evidence of the Legislature's intent 
to make such a change as the reduction of militia commission 
to five years. We are o f  the opinion that an officer of the 
militia, appointed and commissioned under statute, continues 
to hold office after the expiration o f  five years from the date 
of his commission." 

I am of the opinion that officers appointed prior to the date of the 
present law, will continue to hold their respective commissions after 
the expiration of the three years, or until their successor has been 
duly elected, ap pointed and commissioned , according to Jaw, with the 
full  powerR, duties and privileges. 

Yours very respectfully, 

Hon. S. D. Taylor, State Auditor, B oise. 

D. C. McDOUGALL, 
Attorney General. 

July 1 6 ,  1 9 0 9 .  

Dear Sir : Replying to your verbal request for construction of Re
vised Codes, Sec. 1 8 8 6 ,  relating to the appralsement of the taxable 
transfers i n  which you requested an opinion as to the fund from 
which the expenses of appralsement ls payable, I would advise you 
that the conclud ing sentence of the section provid es :  

"The said appraiser shall b e  paid b y  the county treasurer 
out of any funds that he may have on hand on account of said 
tax, ' '  etc. 

The only funds which th e county treasurer holds, "on account of 
said tax" a re the taxes paid over to him by the administrator as pre
scribed by Sec. 1 8 8 3 .  It Is, therefore, my opinion that the expenses 
of- appralsement are payable from the tax. 

The practica l  difficulty arising from this state of the law, when 
ap·plied to small transfers can be readily obviated by the exercise of a 
reasonable discretion by the various probate judges themselves ap
praising the value of sma l l  transfers, and thereby giving the expense 
of such a ppraisement. 

A ppraisers should only be appointed under the provisions of sec. 
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1 8 8 6 , ' 'when t h e  valu e  of a n y  inheritance, bequest or other Interest, 
subject to the payment of said tax, is uncertain." 

Very respectfully yours, 
D. C. McDOUGALL, 

Attorney General .  

July 1 9 ,  1 9 0 9 .  
O .  M. Van Duyn, Esq .,  Co unty Attorney, Caldwell, Idaho. 

Dear Sir : Replying to your verbal inquiry of July 1 7th in respect 
to the form of the order to be made by the county commissioners in 
acting on the Local Option petition, w e  would advise as follows : 

Revised Codes, Sec. 4 8 3 , declares the provisions relating to gen
eral elections applicable to special elections, and Sec. 4 8 4  provides 
for the issuance and posting of notice of special e lection in the same 
manner as of general elections. The Local Option law ( Laws 1 9 0 9 ,  
page 9 )  provides i n  Sec. 1 that 2 0  days' notice o f  a local option elec
tion shall be given in the manner provided by law for general elec
tions and for the submission of questions. Sec. 9 ,  rela ting to the 
ubject of registration, provides that registered voters for the l ast 
preceding general election need not register again, but the l ists for 
the general election shall be used, and persons who were not then 
registered, may register according to the statute relating to registra
tion. Section 1 0  makes the general election laws applicable in so far 
as they can be made so. The statutes relating to registration are 
found in Title 3, Chapter 8 of the Revised Codes, Sections 3 9 3  et seq. 

Sec. 3 9 4  requires notice of registration prior to the first day of Aug
ust next preceding a general election. There Is no provision any
where for issuance of notice of registration for special e lections, and 

under th e General Election law, the time of registration is consider

ably longer than it can be under the Local Option law. 
The concrete question by you presented on this statement of the 

law Is whether the board of county commissioners can make any or
der in reference to registration under the Local Option l aw, and i f  
so, w h a t  that order m u s t  b e ,  and further, w hether t h e  indefiniteness 
of the provisions of the Local Option law relating to registration are 
such as to vitiate that law or render it  Inoperative. 

On the first branch of this question, our conclusion is, from an 
examination of the provisions of all  the sections of the s tatutes and 
of the Local Option la\v above cited, that it was the p urpose and in
tent of the Local O ption law to d ispense with the necessity of a new 
n otice o f  registration and to permit qual ified registered voters to 
vote without registering anew, and at the same time to permit the 
registration o f  qualified voters, who for any reason had not regis
tered at the last general election. This registration is to be made 
• ·according to the statute relating to registration,"  but by this it Is not 
meant that the same preliminary steps, such as the issuance of notice, 
etc.,  must be taken, but simply, assuming the books open for regis
tration and the registrars ready to act, the registration must be 
made in the same manner. Thus we think the old registrars and 
such new ones as are appointed by the county auditor, should register 
voters as required by Revised Codes, Sec. 3 9 6 ,  preserve their papers, 
prepare their check lists, estimate the ti ckets required, and issue 
transfer certificates as required by Sections 3 9 7 , 3 9 8  and 3 9 9 .  

There i s  a good reason for this construction o f  t h e  law, which is 
that the notice of registration to be Issued by the commissioners pre
paratory to general elections is for the purpose of acquainting the 
public generally with the names of the newly appointed registrars and 
their places of registration, whereas, under the Local Option law, 
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th e old registrars are to act and they may be assumed to be still at 
the old places of registration d uring the proper hours ; thus the rea
son for the issuance of register notices by the commissioners does not 
apply to elections under the Local O ption law. 

As to the form of the order to be prepared by the commissioners, 
we would suggest that the order for the election shall include, among 
other things,  the substance of Section 9 of the Local Option law ; thus, 
for example, i t  might recite that no person should vote at the Local 
Option election, unless duly registered, provided,  that voters registered 
in the county for the last preceding general election, need not regis
ter again, etc . ,  for which purpose the registrars appointed for such 
general election,  to wit, John Smith for Precinct No. 1 ,  Bill Jones 
for Precinct No. 2, etc-., shall act. 

'['he answer to the foregoing question d isposes of the second, for, if 

the statute may be constru ed in the w ay suggested, it Is sufficiently 

definite to be enforcible. 
Our attention has been called to the case of Knight vs. Trigg, 1 0 0  

Pac. 1 0 6 0 ,  i n  which our Su preme Court passed on a somewhat sim
ilar special election statute. We would call attention to the fact 
that the act construed in that case p resented many points materially 
uistinct from the Local Option Jaw. For example, In that case, there 
is no provision that the registration should be "according to the stat
ute relating to registration."  There was no mode prescribed for fill
ing vacancies in the office of the registrar. It  authorized registration 
contrary to the requ irements of the general statute up to the day of 
election.  It attempted to,  or apparently did qualify as voters, persons 
registered at the last general election, although they might have be
come disqualified by removal from the county. These points of dis
tinction are sufficient to show that such decision does not control in 
this case. 

We trust that the foregoing sufficiently answers your questions . 
Yours very truly, 

. 
D. C. McDOUGALL, 

Attorney General . 

August 6, 1 9 0 9 .  
John A. Steinle!n, City Attorney, Sand Point, Idaho. 

Dear Sir : Replying to your letter of A ugust 4th,  it  is o ur opm1on . 
that the limitation of m unicipal indebtedness prescribed . by Sec. 2 3 1 5  
o f  the Rev. Codes applies t o  the aggregate indebtedness o f  the munic
ipality and is not confined to the separate items thereof. As there 
are eight subdivisions to that section, each d efining a different pur- . 
pose for which bonds could be issued, any other construction would 
make it possible for a municipality to issue bonds to the extent of 
1 2 0  per cent of the assessed .valuation, which of course would be 
absurd.  

Very truly yours, 
D. C. McDOUGALL, 

Attorney Genei-al. 

August 1 0, 1 9 1 0. 
M r. R. 'V. Childs, Clerk of Vil lage of Wendell, Wendell , Idaho. 

Dear Sir : I n  reply to your letter of August 6 ,  1 9 1 0 ,  in the matteF 
of filling a vacancy in your board of vil lage trustees, I have to say 
as follow s :  · That when a vacancy is to be filled or an officer appointM 
cd it . is necessary for the board of trustees to vote viva voce, and the 
name of those voting shall be recorded and the parties for whom they 
v ote shall also be recorded . You wil l  find this provision in Section 
2 2 7 5  of the Revised Codes of Idaho. 
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In the matter of the vote necessary to fil l  a vacancy of this kind, 
ln our opinion you should h ave a maj ority of all the trustees elected. 
You will find in said Section 2 2 7 5  of the Revised Codes of Idaho the 
clause, "A concurrence of a majority of the whole number of mem
bers elected to the council  or trustees shall be required." Had this 

statute read otherwise the two members could have undoubtedly filled 

the vacancy, but I find from a thorough search of the authorities that 

a majority of the courts hold,  under a statute similar to ours, that it 

requires a majority of the wh ole number elected,  and that a ma

jority of those present and voting is not sufficient. 

McQuillan on Ordinances, page 16 i ,  Sec. 1 0 6 ,  says : 
"Under a provision requiring a vote of the majority of the 

members elected , it would be apparent that the act specified 
may not be done legally by a bare majority of a quorum." 

McQuillan is one of the best authorities on the procedure of mu
nicipalities. Supporting th is view set out by M cQuil lan, we herewith 
cite a few of the cases that have been found upon this matter : 

Edgerly vs. Emerson, 2 3  N. H. 5 5 5 .  
Pimental vs. San Francisco, 2 1  Cal . 3 5 1 . 
McCracken vs. San Francisco, 1 6  Cal. 5 9 1 .  
State vs. Dickie, 4 7  Ia. 6 2 9 .  
Atkins vs. Phillips, 2 6  Fla.  2 8 1 . 
People vs. Hearing, 7 1  Pac. 4 1 3  ( C ol . )  
City o f  Evanston vs. O' Leary, 7 0  Il l .  App. 1 2 4 . 
Cascaden vs. City of Waterloo. 1 0 6  Ia. 6 7 3 .  
Blood vs. Beal , 1 0 0  Maine, 3 0 .  

This view i s  also s upported b y  Abbott on Municipal Corpora ti•.ms, 
Vol.  2 ,  Sec . 5 0 7 . 

In the cases of Pimental vs. San Francisco, McCracken vs. San 
Franch•co and San Francisco vs. Hazen, 5 Cal. 1 6 9 ,  the · court held. 

"Where vacancies occur, the whole number entitled to mem
bership m ust be counted and not merely the remaining mem
bers." 

There are a few dissenting authoritie>1 to this view, but they are 
so l imited in number that it would be extremely hazardous for your 
municipal ity to fil l  the vacancy therein existing in any other manner 
than by a majority of the whole number of trustees elected. If  as 
you say, you are desirous o f  floating bonds for your city, this step of 
filling the vacancy now existing is a highly important one, and wil l 
be closely scrutinized by the attorneys for the b ond buyers. They are 
very strict in their opinions upon such matters as this, and you should 
put the matter beyond all doubt by bringing about a majority vote of 
all the members elected-that is the majority vote of five . There will 
then be n o  question whatsoever, and no fault could be found with 
your procedure. 

Trusting that we have an swered in this letter those th i ngs that you 
desire to know, we are, 

Very respectfu lly yours, 
D. C. McDOUGALL, 

Attorney General .  

August 17 ,  1 9 0 9 .  
H o n .  James Stephenson, State Engineer, Boise. 

Dear Si r :  This offi('e has your letter o f  the 1 4 th,  which i s  a s  fol -
lows : 

"On June Sth,  the above application for permit to appropri
ate 2 0 0  second feet of the waters of  Lemhi river was filed I n  
t h i s  office b y  R. W. McBride, et al .  On t h e  request of M r .  Mc-
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Bride, the application was Imm ediately returned to him for 
completion as provided by statute . Under the law he had 6 0  
days within which t o  return t h e  completed application still 
retaining June 8th as his date of priority. As a matter of fact, 
the application did not return to this office until August 9th, 
the 6 2 d  day after June 8th,  when as a matter of fact to be in 
time It should have been received in this office during busi
ness hours of the 7th." 

You ask the opinion of the Attorney General as to what action you 
should take in the matter of the acceptance of the papers as of the 
original date, or as a refiling under the date upon which the appli
cation was actually received the second time in, your office. 

The I.aw seems to be well  settled i n  this State with reference to 
the question you present, and I would say that where a perso nemploys 
the United States mail as his agent for the service of papers, as was 
done in the case you present, such person so employing the mai ls Is  
responsible f o r  delays occurring during the transmission of i;. u c h  
papers, and It  w o u l d ,  therefore, be o u r  v i e w  that i n  order to protect 

his priority obtained under the first filing, the corrected application 

should be in your hands within the 60 days a llowed by Jnw. Cult> 

vs. Fox, 13 Idaho, 1 2 3 . 

Judge Willard White, B oise. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General . 

August 2 5 , 1 9 0 9 .  

M y  Dear Judge : R eplying t o  your verbal inquiry as t q  the construc
tion of the Jaw providin g for the p reservation of records, mementos, 
etc.,  of the Gra.nd Army of the Republic,  as passed by the Ninth Ses
sion of the Idaho LegL'!lature, Session Laws 1 9 0 7 ,  page 1 5 2 , and amend
ed by the Legi'!lature of 1 9 0 9 ,  Session Laws, 1 9 0 9 ,  page 7 ,  I would say 
that the appropriation made by the Ninth Session Is $ 6 0 0  I n  amount 
and to be applied to "m.ai r.tainlng and furnishing headquarters and to 
pay the salary of the Assistant Adjutant General, who shall have 
charge of s uch headquarters. " The 1 9 0 9  amendment follows the iden 

t ical l anguage employed in the 1 9 0 7  statute except that the amount 

was raised to $ 9 0 0 .  
It wiJJ be thus seen that the exact amount t o  b e  used for the salary 

of the acljutant general is not fixed, and under th e present law, h e  may 
draw the entire amount a p propriated, towit, $ 9 0 0 a year. If, however, 
It ls deemed advisable to use a portion or this money for the "main
tenance and furnishing of the headquarters," then the remainder is 
all that can be used for the payment of such salary. This entire 
amount of $ 9 0 0 ,  according to the evident meaning of the bill can be 
us ed only for maintaining and furnishing the office and p aying the 
expense of the Adjutant General in charge, and can be used for no 
other pu rpose. 

Very respectful l y  yours, 
D. C'. McDOUGALL, 

Attorney General. 

August 2 8 ,  1 9 0 9 .  
M r .  Wllliam Cruse, State Bank Commissioner, Boise. 

Dear Sir : We are in receipt of your Jetter of August 2 6th in which 
you request an opinion as to the regularity of the lncorporat lc•n of a 
single company, both under th e guarantee, title and trust law, and 
also under the ban king Jaw. You advise us that certam com pa nies in 
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this State are organized under both of these laWB, and :i.re pul'!J <H t
ing to transact business under each. The statutes drawn in questlo!l 
are Chapter 1 2  of Title 4 and Chapter 1 3  of Title 4, Civil Code, R e 
vised Codes of Idaho. 

After a careful comparison of the statutes, and an examination of 
the authorities construing similar statutes, we are of the opinion that 
the same com pany cannot, on the same capital , do business both as a 
guaranty, title and trust com pany, under Chapter 1 2 ,  and as a bank 
company, under Chapter 13 of the title above cited . The powers of 
a trust company are defined by Section 2 9 6 1  and Include business of 
abstracts of title, the h olding of property In trust, the adminii;itrati.:>n 
of estates, the purchase and sale · of real est!).te without l imitation, 
and other powers of like nature. There is probably no form of cor
poration w hich has wider powers than a trust c,impany under our 
statutes. In addition to this consideration, it •s  mcpressly provided 
by Section 2 9 6 4  that the capital of trust companies shall be taken 
and considered as security for the faithful performance of their du
ties, "and shall  be absolutely l iable in case of any default whatever." 

On the other hand, the ownership of real estate by a bank Is strictly 
limited by Section 2 9 '1 8  of the Codes., and the Investment of its funds 
is l imited by Section 2 9 9 2  to certain forms of Investment, and in 
the event of i nsolvency or bankruptcy of a bank, the depositors are 
made . preferred creditors of Section 2 9 9 0 .  

I am not unmindful o f  the p rovisions o f  Section 2 9 9 1 , which pro
\l ides that the trust company may carry on the business of banking, 
but said section continues, "as p rescribed and limited in this chap
ter." It seems to me that such limitation amounts practically to a 
negation of the power to carry on a general trust compny business, 
because a comp any cannot invest its capital in the manner permitted 
by the trust company statute, and at the same time comply with 
the requirements of the banking law. How the same capital stock 
can at on e time b e  absolute security for the p urpose of certain obli
gations, as provi ded by Section 2 9 6 4 , and at the same time be s ubject 
to another set of oblig<cttlons, under Section 2 9 9 0 , it Is Impossible to 
conceive . However, It  is not necessary at this tinie to hold that the 
;;ame company cannot in any event transact both a banking and trust 
company business, but we do hold that If a trust company does carry 

on a banking business, It cannot invest in real estate In excess of the 

amount prescribed by 
·
section 2 9 7 8 , nor impair its capital stock by 

investments other than those permitted to banks. If it  does so, we 

think you are authorized to proceed to liquidate th e  bank under the 

provisions of Sections 3 0 0 4  and 3 0 0 5  of the R evised Codes. · 
Our '\;ews in this matter are fortified by the case of Henderson 

Loan & Real Estate Association vs. People, 45 N .  E .  1 2 1 . 
Yours very truly, 

D. C. McDOUGALL, 
Attorney Gene1·al. 

September 9,  1 9 0 9 .  
Mr. Ed. Smith, 2 9 2 0  Forest Ave. ,  Kansas City, Mo. 

Dear Sir :  The deputy treasurer has handed me your letter of 
September 1st in which you inquire whether State funds m ay be In
vested in . bonds of i rrigation companies, or in municipal irrigation 
bonds ma<:) e In Idaho. In reply, I have to say that the subject of se
curities for State's moneys Is governed by Section 1 3 0  of the Politi
cal Code of this State wherein security or securities for such deposits 
is defined to mean : 

"United States bonds, bonds of the State of Idah o, and those 
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for which I t  is ulti mately liable,  bonds of the several coun
ties, cities, vi l lages, towns and schc•ol districts of the State, 
and warran ts of t h e  State of Idaho, and all  the several counties 
thereof, drawn on the c urrent expense fun d . "  

Cou nty moneys m a y  be loan ed upon 1<ecuritles as follows : 
( a ) Un ited States bo nds or obl igations, or those for which 

the fa ith o f  the Cnited States Is pl edged to provide for the 
payment of the internst and pri nci pal, including the.  bonds of 
the District of Co l u mbia. 

( b )  B onds of the State of Idaho,  or th ose for which the 
fa ith of t h e  State of Idaho is p led ged , or for which the State 
of I d a h o  Is u ltimately liable. 

(c) Bonds of the several c o u n ties, cities, vil lages, towns, 
and school distri cts of the State of Idaho, warrants of th e State 
of Idaho or warrants or interest bearing obligations of any 
county or city of the State of Idaho issued pursuant to the 
authority o f  any law of the State of  Idaho for the payment ·  
of w h i c h  the fa ith a n d  cred it o f  said county or city Issu ing them 

are pledged . 
· 

( d )  Bonds o f  any association , corporation o r  company ap
proved by the b oard of governors of the New York Stock Ex
change and l isted on the New York Stock Exchange . 

No securltle1< sha l l  be approved unless t h eir market value 
shal l equal their par value, nor where there has been default 
with i n  t h ree years In th e  payment of the pri n cipa l or I nterest 
of any obligation issu ed by the same maker . 

Upon payment to the county of the dep osits and accrued 
interest for wh ich security was given , It shall be returned to 

the bank furnish ing the same, and when such secu riti es can be 
conveniently segregated , the amount thereof may be reduced 

i n  propo rtion as such d eposits sh a l l be red uced or repaid to the 
county. 

The su rplus moneys of sch ool d istricts may be i nvested I n  United 
States bonds, State bonds, State warrant1< or county warrants when 
the marke t  value is not below par . 

The deposits of municipal funds is governed by ordinance but no 
ordinance may be passed by w h i c h  th e custody of such moneys shall 
be tak;en from the treasurer and d eposited elsewhere than In som e 
regu la:rJ�· organized ban k ,  nor w ithout a bond being taken from such 
bank for such penal sum and with such securities as the council or 
board of trustees shal l  d i rect and approve. 

· ·  
I trust 

.
t h e  above w i l l  be found sufficiently explicit,  b u{ if  any fur

ther I nform ation is desired, I shall be glad to communicate wi th you. 
Yours very tru ly , 

Hon.  Ja mes H. B rady, G overnor,  Building. 

D. C. McDOUGALL, 
Attorney General .  

September 1 0 .  1 9 0 9 .  

Dear Sir :  I have considered the l etter of A. ,V. Lee , returned here
with, In which h e  states that h e  has examined n inety-two scales and 
m ore than half of th em a re o u t  of repair sh owi ng a remarkab le uni
formity o f  l ight we ights . 

In my opinion a few prosccu tl ons brought under section 1 5 4 4  of the 
Revised Codes, wihch reach'! as fo ll ows : 

Sec. I!i 4 4 .  A n �· person , persons, firm or corporation who 
shal l use ·any scales, beam, weight or measure falsely, or who 
shall mark or stamp false weigh t or measu re on any container, 
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package or cask, or who shall sell, offer for sale, or have In his 
posseEslon for salE" any article which does not conform to the 
United States standard or the standards designated in this chap
ter, shall be guilty of a misdemeanor, and, upon conviction, shall 
be fined not to exceed three hundred dollars, nor less than 
twenty-five dollars for each offense, or Imprisoned in the county 
jail not exceeding ninety days, nor less than thirty days. 

would straighten this matter out without any expense to the state, and 
probably obtain a fairer system of weighing than all  the Inspectors in 
the country could d o  by exa m i ning scales. 

The owner of any scale Is bound to keep it correct, and if he does 
not d o  so, h e  is subject to this penalty. 

Under section 1 1 1 8, as amended Session Laws 1 9 0 9. page 2 3 3,  the 

State Board of Health may, in case of necessity, appoint a deputy In

spector. Under this section, i n  case Mr . Wallis cannot be sen t  north 

to examine thes e s calea, I see no reason why the B oard of Health. in 

· the emergency existing could not appoint Mr. Lee , inspector for that 

purpose. 
In m y  judgment, if the attention of the owners of these scales Is 

called to the section abbove referred to and quoted, and they are noti 

fied, unless they put their scales In condition, they will  be vigorously 

prosecuted, undP.r it, the inspector's d u ty would be found very l ight. 

Resr.ectfully yours, 
D. C. McDOUGALL, 

Attorney General. 

Septen1ber 1 6 ,  1 9 0 9 .  
A .  H .  McConnell , E sq. ,  County Attorney, St. Anthony, Idaho .  

My Dear Sir : Your favor of t h e  1 0th Inst. In which y o u  state that 
a question has arisen over the Local Option law as to what extent it 
affects licenses Issued after the date of the approval of the act and 
the time the act takes effect Is received.  

Sec.  8 of the Local Option bill ,  found on page 12,  Session Laws 
1 9 0 9 ,  Is as follows : 

Sec. 8. If a majority of the votes cast at an election h eld 
under the provisions of this act shall be In favor of the prop
osition so submitted, then after 90 days from the date of said 
election, all licenses for the sale of intoxicating liquors grant
ed In the county after the passage of this act, shall become 
void and be of no force or validity, and the holder thereof shall 
be liable for any sale of l iquors made by him the same as 
though no such license had been issued, and there shall be- re
funded to him of the amount paid for such license, a sum pro
portionate with the unexpired time for which the license fee 
shall have been paid , out of the several funds to which It has 
been apportioned. 

No li cense issued prior to the passage of this act shall be 
terminated or In any manner affected by this act or by any 
election held hereunder. 

This act was passed without any emergency clause, and, therefore, 
became a law 60 days after the adjournment of the legislature on the 
6 th day of March . 1 9 0 9 .  The bill was approved by the Governor Feb
ruary 2 0 ,  1 9 0 9 .  

Our Supreme Court has construed a similar statute a s  t o  when It 
was passed, and held that the 

"Passage of an act In the statute means Its approval , or the 
time when the act takes effect , and the words 'passage of the 
act' have a technical meani ng, and refer to the date when it 
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takes effect and not to the date of the approval by the Gov
ernor. " Snyder vs. Hussey, 2 Idaho, page 8 .  

Therefore, I t  is quite clear that t h e  t i m e  of the passage of t h i s  act, 
the 6th day of May, 1 9 0 9 ,  or 60 days after the adjournment of the 
LegJslature. 

By the terms of Sec. 8, above quoted , no license Issued prior to the 
passage of this act shall be terminated or i n  any manner affected by 
this act,  or any election held thereunder, but all licenses issued after 
the 6 th day of May must termi nate at the end of 90 days after date 
of election in any county where the majority vote cast at an election, 
u nder the provisions of this act, are In favor of the prohibition of the 
sale of intoxicating liquors. 

My attention has been called to the case of Shoshone County vs. 
Thompson, '  1 1  Idaho, 1 3 0 .  This case was for construction of the 
:,;tatute requiring the appointment of commissioners to apportion the 
debts among several · cou nties, and providing for an election to take 
place in the future, and If the majority of the residents of the por
tion of the county to

' 
be segregated voted in favor of the proposition, 

then the county commissioners were to appoint accountants to as
certain the whole amount of the indebtedness of Shoshone county, 
"at the date this act takes effect. "  In that case the court held of 
necessity that the act did not take effect until the election was had, 
bu does not in any way conflict with the rule laid down in the Snyder 
case, but on the other hand holds that the law was " passed" at a 
date 6 0  'days after the adjournment of the Legislature. 

The Local Option law provides that upon a vate being taken in a 
cou nty, and that vote being In favor of the proposition, all l lcenses 
which were issued after the passage of this act shall  become void in 
90 days . 

There is clearly a distinction between the two statutes, as one refers 
to the "passage of the act," and the other refers to a time when the 
act "takes effect." 

Very respectful ly  yours, 
D. C.  McDOUGALL, 

Attorney General. 

September 2 7, 1 9 0 9 .  A .  H .  McConnel l ,  Esq. ,  County Attorney, St. Anthony, Idaho. 
Dear Sir :  Yours of  the 2 4th i nst. regarding respective duties of 

assessor- and auditor in the assessment and col lection of sprinkling 
tax, l evied by the village of St. Anthony Is  at hand. 

In my opinion, It ls the duty of the assessor to assess and l ist 
property against which this assessment is made, the same as any 
other assessment for general or special taxes, under Section 1 8 0 4  of 
the Revised Statutes. It wlll  then become the duty of the auditor, 
under Section 1 7 2 0 , to extend this tax upon the assessment book in the 
same manner as other taxes, and when the book Is  returned to the 
assessor, i t  is his d u ty to collect the same. 

Very respectfu lly yours, 
D. C. McDOUGALL, 

Attorney General. 

Hon. Charles S. Sumner, Idaho Falls, Idaho. 
November 1 ,  1 9 0 9 .  

Dear Sir : Replying t o  your favor o f  the 2 8 th o f  October relative to 
further construction of Sec. 8 of the Local Option law I beg to say Sec. 8 is as foll ows : 

' ' 
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Sec. 8 .  If  a majority of the votes cast at an ele"ction held 

under the provisions of this act shall  be in favor of the prop
osition so submitted, then �fter 90 days from the date of said 
election, all  licenses for the sale of intoxicating l iquors granted 
i n  the county after the passage o f  this act, shall become void 
and be of no force or validity, and the holder thereof shall be 
liable for any sale of liquors made by him the same as though 
no license had been issued, and there shall be refunded to him 
of the amount paid for such license, a sum proportionate with 
the unexpired time for which the license fee shall have been 
paid, out of the several funds to which it  has been apportioned. 

No license issued prior to the passage of this act shall be ter
minated or in any manner affected by this act or by any elec
tion hel d  hereunder. 

In my opinion, the granting of th e  l icense by the county commis

sioners is simply the approval of the board and the authorizing by 

them of the proper officials to issue the license from the date applied 

for in the application. 
The application to the board for a l icense must show, among other 

things, the time from which it is  desired to run. The bond must 
also recite, among other things that the business will  be carried on at 
a certain place for one year, beginning at a certain date, and the 
granting of the license to the comm issioners is the authorizing of the 

proper offi cer to issue the license at the date set forth in the applica

tion and bond . In fact, until it is issued,  it is no license, merely 

authority given or granted to the offi cer to issue at the proper time .  

This section is undoubtedly intended to give persons engaged in the 

>:ale of intoxicating l iquors, n inety days afte1· the local option election 

tu dispose of their stock and to close up the)r business, and where one 

makes the application before the 6th day of May ( the date o f  the 

passage of the Act referred to) , which application and bond requires 

that the license so applied for began to run after the passage of the 

Act, he takes it  with the knowledge of the statute, and i t  must be 

presumed that the commissioners granted it and authorized it subject 

to the provision of the law, that if it were issued after the passage of 

the Act, that i t  woul d terminate within ninety tlays after the county 

should vote dry. 
L am clearly of the opinion that all l icenses which were dated 

and began to run after the 6th day of May of this year will terminate 
at the close of ninety days after the county voted dry. 

Yours very respectfully, 

Robert J. Koffend, Esq . ,  Wendell , Idaho. 

D. C. McDOUGALL, 
Attorney General. 

November 1 , 1 9 0 9 . 

My Dea.
r Sir : Replying to yours of October 3 0th inq�iring as to 

the quallf1fatlons to vote at the special election to be held in your 
county, I b�g. to . 

say, the Local Option statute provides that persons 
having quahf1cat10ns to \'Ole at the regular election shall be entitled 
lo vote at the special election .  

Section 3. 5 7  of the Revised Codes of Idah o  provi· d , th t es a every person, o�er the age of twenty- one years, possessing the qual ificati on• ;ollowmg·, sh
_
a1

_
1 be �ntitled to vote at al l  elections ; he shall be a citi: �en of . the U m ted �tates, shall  have rPsided in this state six m onth« 1mmed 1ately p

_
recedmg the election at which he offers to vote and i� the county thirty days, etc. The electors' oath co t· · 

' 
things the following clause : 

· n ams among othe: 
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"I do swear ( or affi rm) that I am a citizen ol the United 
t;tates of the age o f  twenty-one years, or will  be the . . . . . . . . .  . 
day of . . . . . . . . . . . .  , A. D . ,  1 9  . . . .  ( naming the date of the next 
su cceeding election ) ; that I have or will  have, actually resided 
in this state for six months, and i n  this cou nty fOr thirty days 
next preceding t h e  next ensuing election ."  

I t  is my opinion that this  provision requiring actual  residence o f  six 
months In the state is binding, and that the time spent in preparation 
and intention to remove to the state could not be counted. 

· 

I regret very much that this construction wil l  bar yourself and un
doubtedly a large number of most estimable citizens from voting at 
the very important election on the 1 6t h  of this month. 

I send you the last pam phlet of the Election Laws of the state. 
Yours very respectfully, 

Hon. Jameo;i H .  Brady, Governor, Building. 

D.  C. McDOUGALL, 
Attorney General.  

November 2 2 ,  1 9 0 9 .  

Dear Sir · Replying t o your verbal inquiry accompanying letter of 
J .  Be njamin Hall , dated November lll , 1 9 0 9 , in which h e  states that 
there ls  considerable d ifference of  opinion as to when the Local Op
tion law takes effect In his county of Twin Falls as applied to i l legal 
:;tale of intoxicating liquors by bootleggers, druggists and those not 
r u nning a saloon upon a regular l icense issued prior to the election. 

Senate bill ,  No. 62, kn own as the Local Option Act is and h as  been 
the law of this state since it  werit into operation on the 6th day of 
May last.  Section 28 of said Act is as follows : 

"A prohibit ion district within the meaning of this Act, is any 
district or territory in the State of Idaho ,  in which the sale of 
I ntoxicating liquors is prohibi ted by law." 

Section 7 of said Act, among other things provides : 
it' a majority of the votes cast at such election shall 

be in favor of t he proposition submitted, it shall thereafter be 
unlawful for the board of county commissioners to grant any 
person, firm, association, corporation or club .a l i cense to ·sell or 
dispose of intoxicating, spirituous, malt or fermented liquors or 
wines within said county, until at a subsequent election held 
under the provisions of this act, the majority of the legal 
voters of the county, voting at iiuch subsequent election, shall 
vote against prohibiting the sale or disposal of  intoxicating 
llquors." 

Section 8 of said Act provides that persons engaged in the sale of 
liquors, under a l icense duly issued prior to any election held under 
this Act, shall have ninety days after such election before the l icense 
shall become void.  

This section is  intended to, and d oes apply only to those persons 
who are ca rrying on a business under such license and in no way re
lates to any violati on of the Act by other persons. In my opinion, as 
soon as a county has voted dry and the vote Is canvassed by the 
Lounty commissioners, and the resu l t  declared , th e  county is then a 
prohibition district, and the provisions of t h e  law relating to illegal 
eales are in force, and the t ime provided In Section 8, in which regu
lar licensed sa loons are allowed to run has no appl ication to any other 
sale whatever, and I t  becomes the duty of all peace o fficers, within 
their respective j u risdictions, to  @force the sam e .  

Yo urs very respectfully, 
D. C. McDOUGALL, 

Attorney General . 
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November 2 9 ,  1 9 0 9 .  
I n  r e  Power o f  County Commissioners Under Section 1 6 0 8  o f  the Re

vised Codes of Idaho to Refuse a License for the Sale of Intoxicating 
Liquors in Villages. 
Section 1 6 0 8  of the Revised Codes provides that before any license 

is  issued that the appl icant shall produce before such board a receipt 
of the sheriff showing that h e  has paid into his hands the amount due 
for such license, and shall issue a bond in the sum of $ 3 , 0 0 0 ,  and sets 
forth the form and requirements of the bond and provides further, 
that when application is made for the sale of intoxicating liquors, as 
in this section provided, for a place outside of any incorporated city, 
either o n  their own motion, or upon objection duly filed upon· the part 
of any citizen and resident of the precinct within which It is Intended 
to carry on such sale, the county commissioners shall determine : first, 
whether or not the granting of such license will be conducive to the 
!Jest interests of the community i n  which such saloon or business is 
proposed to be established ; second, whether or not such applicant is 
a. · fit person to nave such license and carry on said b usiness ; third, 
�·· hether or not such place of sale and business will likely be con
d ucted in a quiet, orderly and peaceable manner. It further provides 
that should the said board o f  county commissioners determine ad
versely to the applicant on any o f  the grounds above specified, the 
ilcense must be refused, and the sheriff return the amount deposited 
Lo said applicant, otherwise the said license may be granted ; and· that 
said order of the board of county commissioners should be subject to 
appeal to  the district court as in the case of other orders of said board. 

It will be noticed that the language of the proviso is peculiar in that 
It applies to "a p lace out11ide of any incorporated city" and does not  
use the words "city or village" which are frequently used in conjunc
tion in our statutes. It  must be assumed that the Legislature omitted 
the word "village" from this proviso with a purpose, and that purpose 
could only be to authorize county commissioners to exercise their po
Uce jurisdiction i n  liquor l icense matters In vil lages as well as in 
country precincts. 

· 

It will also be noted that under out statutes, as indeed in the gen
eral acceptation, the words "city" and "village" are not synonymous 
terms. Our Supreme Court has held that the words "town" and "vil
lage" have the same import, but cities and villages are differently 
organized and have different powers. From a · practical standpoint, 
there is also a distinction between a city and a v Ulage in respects to 
police matters, as villages may be, and frequently are very small set
tlements without adequate police force and without means to suppress 
or control a saloon business conducted in an unlawful manner. 

In· the case of  West. vs. B oard of County Commissioners, reported in 
1 4th Idaho, page 3 5 4 ,  our Supreme Court c onstrued this section. In 
that case the petitioner filed his application before the board· of 
county commissioners of Latah County for a l icense to sell intoxicat
ing liquors in the village of Onaway in said county, and the board of 
county com missioners. refused the l icense upon the ground "that it 
would not be cond ucive to the best interests of the community in 
which said saloon or business l s  p roposed to be establ ished." The 
court said ( page 3 6 9 ) : "This they had authority to do,  and their d is
cretionary action i n  this matter cannot be controlled by this court or 
any other court." 

It is entirely discretionary with the board whether or not they grant 
the l icense. The remedy of the applicant, if he feels aggrieved, ts by 
appeal to the district court. 

· 
In view of the section above quoted, and

· 
the case cited, I am of the 
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opinion that the board of county commissioners have the discretion to 
refuse state and county licenses for the sale of Intoxicating liquors in 
an Incorporated vil lage. 

Respectfully, 
D. C. McDOUGALL, 

Attorney General.  

December 4 ,  1 9 0 9 .  
Ed R .  Coulter, Esq., Attorney a t  Law, Weiser, Idaho. 

Dear Sir .  Replying to yours of November 26 asking whether a 
druggist  has a right, under section 15 of the Local Option Law, to sell 
alcohol or liquor on prescription of a veterinary surgeon, I will sa�· .  
the only exception to the absolute prohibition i n  prohibited dlstric:t.i 
is found In section 1 5 ,  which permits the sale of pure alcohol for 
medicinal, mechanic, manufacturing or scientific purposes, or wines 
for sacramental purposes, but provides that intoxicating liquors shalJ  
never be sold I n  prohibited districts as medicine, except In the case of 
actual sickness and on written prescription of a duly licensed physi
cian of this state, and such prescri ption shall contain the name and 
quantity of l iquor prescribed ,  etc. 

It would,  therefore, appear to me that the only exception the Leg
i&Jature intended to make in this act was to duly l icensed physicians, 
and cannot be construed· to permit the sale upon prescription of vete· 
rinary surgeons. I am inclined to the opinion that pure alcohol may 
be sold u pon making the application set forth in said section for the 
purpose of compounding medicine for animals, I n  good faith and In a 
scientific manner. 

Yours very respectfu lly, 
D. C.  McDOUGALL, 

Attorney General . 

December 2 0 ,  1 9 0 9 .  
Dr. Ralph l<'alk, Secretary Board o f  Health o f  Ada County, Boise, 

Idaho. 
Dear Sir :  Yours of the 1 6 th inst. i n  which you ask for my opinion 

as to whether the Ada County Board of Health can pass rules regu
lating the handling and sale of milk In Ada County, and . if so, 
whether a penalty ca.n be provided for violations of their regulations, 
Is at hand .  In reply, I beg to say, Sec. 1 0 9 5  of the Revised Codes of 
Idaho, as amended by Session Laws, 1 9 0 9 ,  page 1 5 4 ,  provides among 
other things, as follows : 

"The County B oard of Health shall be em powered to make 
its own local rules and regulations, which shall not be incon
sistent with law nor with the rules and regulations of the 
State B oard of Health and must make and establish for the 
County or any district or place therein,  su ch sanitary rules and 
regulations as they may deem necessary and· proper to prevent 
the outbreak and spread of dangerous, contagious and Infec
tious diseases ." 

Section 1 0 9 7  of the Revised Codes provides as follows : 
Section 1 0 9 7. Such local board of health shall take cogni

zance of all  unhealthy nuisances within the l imits of their san
itary jurisdiction and every person or corporation refusing or 
neglecting, after due notice to comply with the requirements of 
said b oard In this respect shall be liable to a penalty of not 
exceeding fifty dollars or imprisonment i n  the county jail for 
m ore than sixty days, or to both such. fine and Imprisonment. 
Alf questions arising between local boards as to jurisdiction or 
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I I . . -

their 1·ell\tlve duty In the abatement of any particular nuisance 

shall be referred to the State Board ot Health for settlement. 
The law providing for crimes against public health and safety ls 

contained In Secs. 6�08 to 6935, Inclusive, of the Revised Codes, to
i;ether with the notfttlons following In the same chapter. Sec. 6910 
uf the Revised Codes defines "nuisance.'' 

From the foregoing sections. l am of the opinion that the County 
noard of Health may adopt such sanitary rules and regulations as 
they may deem necessary and proper to prevent any Corm of a nul
i:ance that would be liable to cause the outbreak or spread of danger
ous. conmglous or Infectious diseases, and that, under Sec. 1097, vlola
tlon of any such rules would be a misdemeanor and subject to a tine 
as therein provlrled. This would apply to the sale of Infected milk or 
any other Impure food. which would come within the Inhibition of the 
:statute. or would be In a condHion likely to cause or spread dangerous, 
contagious or Infectious diseases. 

Yours very respectfully, 

T. B. Brush, Esq., Hlchrleld, Idaho. 

D. C. McDOUGALL, 
Attorney General. 

December 21, 1909. 

Dear Sir: Yours or the 16th Inst. In which you state that you were 
1 egularly appointed one ot the trustees of the village of Richfield, and 
that since your qualification you have rented and m<Wed Into a house 
about rtrty or sixty feet outside the village limits, but that you are a 
taxpayer In the village and hold the position ln the village of cashier 
of the First State Bank, Is at hand. 

Sec. 2224 or the Revised Codes. prescribing the qualifications ot 
trustees, Is as follows: 

Sec. 2221. Any person may be a trustee who shall be a Quat
l!led elector of this State and who shall have been an lnhabl
t:int and taxpayer of the village at the time or his election, and 
><hnll have resided therein for three months next preceding his 
election, and every trustee so elected shall bold his office for 
lhe term ot two years, and until his successor Is elected and 
<1uall£1ed. 

Section 3 l 7 of the Codes provides: 
Sec. 317. Flvery civil offlc.i shall be vacant upon the happen

ing or either of the following events at any time betore the ex
piration or the term of su<'h office, as follows: 

• • • 

5. His ceasing t-0 be a resident of the State, district or coun
ty In which the duties of his office are to be exercised, or tor 
which he may have been elected. 

St>ctlon 321 provlues that vacancies may be tilled in city and village 
Mflces by mayor and council or board of trustees. 

The statute has made no provision for vacancies by removal of Its 
o!flcors from the boundaries or the village, and on examination of the 
authorities, I find that the cases have held that where an officer has 
removeu from the limits of a municipality, of which. he ls an officer, 
tbe question of whether or not the office thereby becomes vacant Is 
one to be decided upon the tacts in each particular case. 

The courts have held that after the removal to a considerable dis
tance which will extend to a considerable length of time, so that the 
i-lutles of the office wilt be neglected, and particularly It there Is no 
lntf'ntlon on thP part or the officer to return. the office becomes va-
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cant and may be fi lled, but if the removal is but temporary and the 
party intends to return, the office does not become vacant. 

Applying the foregoing rules, it would not be a d i fficult matter to 
a rrive at a proper conclusion in this particular i nstance. 

Very respectfully yours, 
D.  C .  McDOUGALL, 

Attorney General . 

December 2 1 ,  1 9 0 9 .  
Harry T. West, Esq. ,  Clerk District Court, Twin Falls, Idaho.  

Dear Sir :  Replying t o  yours of the 2 d  inst. asking for my views 
upon the proper construction of the Clerks' Fee Bill, page 2 2 ,  Session 
Laws, 1 9 0 9 ,  the amount to be paid for filing cases o n  appeal from 
the justice court. 

Section 3 9 8 6  of  the Revised C odes Is the original section providing 
for the payment by the plaintiff In all civil actions cOnnnenced in the 
District Court at tt>e time of filing the complaint, the sum of $ 3 . 0 0 , 
which sum the clerk must remit to the State Treasurer to be placed 
to the credit of the general fund. This section and this fee, so far 
as I know, has never been held to apply to other than civil cases 
originally filed in the District Court, and was undoubtedly intended to 
create a fund for the payment of the court reporters. 

The Act of 1 9 0 9 ,  found on page 22,  Session Laws, makes a d istinc
tion between the amounts to be paid to the clerk of the court by the 
cases originally filed and cases brougt.t to said court o n  appeal from 
inferior courts and inasmuch as the original Section 3 9 8 6  has not 
been changed or amended, in my opinion,  It  was the Intention of the 
Legislature to require the payment by the plaintiff of the sum of 
$ 7 . 0 0  for the county and $ 3 . 0 0  for the State on all cases originally 
filed in the district court, and on all  civil cases brought to said court 
from an inferior court on appeal to require the payment of $ 5 . 0 0  to 
the county and nothing to the State as the sten ographer's fees. 

The Legislature undou btedly recognized the fact that usually cases 
filed originally In the inferior courts involved but small amounts, and, 
therefore, made the distinction In th e  amount of fees to be charged .  

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

January 6, 1 9 1 0 .  
H. F .  Ensign, Esq . ,  County Attorney, Hailey, Ida. 

My Dear Ensign : "\Ve have your letter of the 2 7th in which you 
ask the opinion of this office concerning the right of a saloon man to 
open his place of business for the purpose of selling articles that are 
not prohibited from sale on Sunday, under the Sunday Rest Law. 
Under the Dolan case, 13 Ida. 6 9 3 ,  on page 7 1 4  of  the opinion, the 
Court says : 

"This act permits any store or place of business to open and 
engage in the class of business n ot prohibited by the act. It 
does not say that a grocery store,  which hand les cigars, may 
not open,  but I t  does say that it shall open only for the pu rpose 
of selling cigars. The defendant i n this case could have opened 
his place of business and have engaged I n  the sale of cigars and 
candy. Any person Is permitted to open his place of business 
for trade on any of the articles not prohibited from sale, un less 
the business itself Is prohibited.  The fact that a person d oes 
not carry for trade any of the articles allowed to be sold on 
Sunday, is not an argument against the constitutional ity of the 
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act. The act does not prohibit him from putting in stock for 
sale such arti cles. He is permitted to engage In trade on Sun
day upon the same terms every other person is permitted.  That 
is, in carrying for trade such articles as the law permits to be 
sold on such day." 

Thus It would appear that so far as the Sunday Rest Law is con
c erned, it Is not violated by the opening of a place of business for the 
purpose of selling articles permitted to be sold on Sunday under the 
:said law. 

I readily understand the difficulties into which this view will  lead 
a prosecuting attorney, and I can say to you personally that It would 
be the wise policy to keep these places closed i f  possible.  I do ubt, 
however, that a conviction could be had for the selling of articles 
al lowed to be sold on Sunday, even though such sales were made In 
a sal oon . 

Yours very tru ly, 
D.  C. McDOUGALL, 

Attorney General . 

January 2 1 ,  1 9 1 0 .  
Mr. James A. Green, Richfield , lda. 

Dear Si r :  Your letter, answer to which h as been delayed by the 
press of official busi ness, Is at hand. You ask for our opinion con
cerning the val i dity of an ordinance passed by the vlllage trustees, one 
member of said board living outside the vil lage limits,  the second 
; n ember having l eft the state, the third member being temporarily 
absent in Europe. The vacancy created by the removal from the state 
of said member was filed by the board. The board thus constituted,  
as I understand,  voted for the ordinance. 

I am of the opinion that the board thus constituted Is a valid one, 
.. md that its acts are lega l .  The mere fact that a member of the 
board of trustees was compelled to move outside of the village l imits 
would not of Itself  Ipso factor create a vacancy, and until his removal ,  
his acts would b e  valid. This would leave three d u ly qualified mem
bers of the board, who, under the statute, a re empowered to transact 
the business of the vi l lage, even without the addition of the member 
who has been appointed. 

Yours very respectfuUy, 
D. C .  McDOUGALL, 

Attorney General . 

January 2 4 , 1 9 1 0 .  
Hon .  Robert Lansdon , Secretary of, State, Building. 

Dear Sir : In am1wer to your question as to whether the amend
ment of Section 2 7 4 5  of the Revised Codes, as amended· by the 1 9 0 9  
Session Laws, page 1 5 8 ,  still makes i t  neces sary for corporations de
i;iring to avail themselves of the provisions of said Section 2 7 4 5 ,  to 
c ause to be written or printed after the corporation name on the 
stock certificate, lettn heads and bills and all  official documents the 
word "limited , "  also after the corporate signature to all  official and 
public documents the word "limited," I have to say that this is no 
longer necessary as this provision I n  regard to the word "limited" has 
been entirely eliminated by the amend ment of said Section 2 7 4 5 ,  and 
said section, as amended, Is now to be read. and Interpreted as if no 
provision or statement i n  regard to the w ord " " limited.

, 
had ever been 

in the statu tes of the state. 
Yours very respectfully, 

D .  C.  McDOUGALL, 
Attorney General . 
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January 2 5 , 1 9 1 0 . 
Colonel Allen Miller, Glenns Ferry, Idaho. 

My Dear Colonel : This office has your letters of the 1 9th and 2 3 d  
tn which y o u  state t h e  Village of Glenns Ferry is about to arrange tor 
a. water works system, that an application is before the trustees ot 
&aid village asking for a franchise for that purpose, and that the ques
tion has arisen as to whether the trustees and the proposed grantees 
of the franchise can, under Section 2 8 3 9  of the Codes, tlx In the ordi
nance granting the franchise the price to be charged for water for 
village use, also whether the trustees can contract for a flat rate per 
thousand gallons, or a certain rate per month for consumers for do
mestic use and lawn Irrigation. You state further that you represent 
the vil lage attorney In this matter. 

While this office cannot officially advise the officials of villages, we 
are always glad to lend any possible assistance, and any advice we 
give is given to you personal ly and is for your persona.I guidance, and 
not Intended to be binding upon anybody. 

In the first place, the trustees undoubtedly have the right to refuse 
a franchise to a company asking for the privilege of furnishing water 
to a village, and If the village authorities so determine, there Is no 
question In my mind but what they could com pel the fixing .of  rates 
as prescribed by section 2 8 3 9  In the manner there set out, towit, by 
the appointment of a commission, and that commission could doubt
l ess, under that statute, fix the rate to be charged tor private users ot 
water I n  said vil lage. 

I believe If I were acting as vil lage attorney, I would Incorporate 
Section 2 8 3 9  In the ordinance Itself, and then there could be no ques
tion about it. The Supreme Court of this state has strongly Indicated 
i n  the case ot Bothwell vs. Consumers Com pany, 13 Idaho, 5 6 8 ,  that 
the rate for water to private users in a city or vil lage can be legal ly 
fixed only by compliance with the terms of Section 2 8 3 9 ,  above re
ferred to, and that unless the procedure there outlined were followed 
that the corporation furnishing the water could not compel private 
users to pay · the price otherwise determined upon. 

I n  case the commission Is appointed as contemplated by Section 
2 8 3 9 , it seems to m e  clear that they could fix the rate per month or 
per thousand gall ons, or In any other manner they see flt. 

I am not sure that I have grasped the purport of your letter en
tirely, but If not, I shall be pleased to write you further upon your 
r equest. 

Yours very tru ly, 
D. C. McDOUGALL, 

Attorney Genera l .  

February 1 ,  1 9 1 0 .  
Mr. L. E .  Sigmond, City Attorney, American Falls, Idaho. 

Dear Sir : Your letter ot the 2 6 th Is at hand . The question you ask 
is as I understand, whether the provisions of  the Local Option Law 
with reference to issuing search warrants to be used In searching 
premises w here it  was thought liquor Is being sol d contrary to law, Is 
applicable to your county. where the county is d ry, not by the opera
tion of the Local Option Law, but by the action of the County Com
missioners, under the old law. 

An exam ination of the title of the Local Option Law reveals that 
the Act was Intended as a general measure to "regulate, restrict, con
trol and proh ibit the sale and handling of Intoxicating liquors 
to provide for the submission at special elections in the 11everal coun
ties of this State, 

·
of the question whether the sal e of  Intoxicating 
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l iquors, a s  a beverage, shall be prohibited, etc." T h e  Intent a n d  pur

pose of the law was not only to provide a means whereby a county 

might vote d ry, but also to regulate the sale and · d isposition of intox

icating liquors, even where the special election provided for by the 

act was not had. 
Section 26 of the Act provides that a "prohibition d istrict" within 

the meaning of the Act, Is any district or territory In the State of 
.tdaho in which the sale of Intoxicating l iquors is prohibited by law. 
Section 19 provides that any person who sells Intoxicating liquors In 
any "prohibited · district" i n  violation of the law, ts guilty of a misde
meanor, and Sec. 21 provides for searching enclosures i n  certai n  
cases where Sec. 1 9  of t h e  A c t  has been violated. 

· ·The only question that arises then ls whether a d istrict that Is "dry" 
under the old law, by the act of the board of county commissioners, Is 
a "prohibition district" within the meaning of the law. A "prohibi
tion district" being defined by · 1aw as a district I n  which the sale o f  
intoxicating liquors ls prohibited b y  law; It w o u l d  s e e m  clear that as 
the county commissioners In refusing a license are acting In conformity 
with law, and as the sale of liquors in a district where they had refused 
a l icense would be a violation of law, that such a d istrict would be a 
.. prohibition district" under the provisions of the Local O ption law, and 
the provision with reference to searchin g  enclosures, provided by the 
Local Option law, would be applicable thereto. 

Before invoking the provisions of Section 21 of  the Local Option law, 
Its provisions should be very careful ly analyzed . It does not provide a 
method whereby search may be made for the purpose of finding liquor ; 
but rather for apprehending a person who conceals himself and Is un
known to tth e  person making the complaint, and who has violated Sec
tion 1 9  of the Act. I think the courts would place a strict construction 
on this section, and an officer attempting to enforce It should follow Its 
proviE> ' ons very carefully, and should not seek to enforce It except in 
the sp.�clflc cases enumerated In the section. 

Yours very truly, 
D. C.  McDOUGALL, 

Attorney General .  

February 1 ,  1 9 1 0 .  
Mr. Byrd Trego, E ditor Idaho Repu.bllcan, Blackfoot, Idaho. 

My Dear Trego : This office has your letter of the 2 9th asking for a 
construction of Section 1 4 7 7  of the Codes, which section was Senate 
Blil 2 5 ,  Session Laws 1 9 0 7 , page 2 7 .  The statute reads as follows : 

Sec. 1 4 7 7 . The rate to be charged for all  official n otices, re
quired by law to be published In any newspaper In this state, by 
any state, county, municipal official o r  other person, shall  be 
one dollar per vertical Inch, single column m easure, consisting of 
not less than ten lines In nonparei l  type or its equivalent, or 
sixty words to the Inch, for first i nsertion ; and fifty cents per 
inch for each s ubsequent insertion ; and for table or figure mat
ter, one d ollar and one-half per vertical inch, con1.<lsting of not 
less than ten l ines in nonpareil  type or Its equivalent, and sev
enty-five C'ents for each subsequent Insertion ; fractional lnch�s 
to be charged for pro rata ; Provided, That no charge shall be 
made for less than an inch in any case. 

The difficulty seems to be with relation to the Interpretation of the 

proviso that no charge shall be made for less than an Inch i n  any case. 

1 believe, construed with the body of the section, the intent is made 
clear that where an Insertion covers m ore than an Inch that the frac

tion �ay be charged for pro rata, but in case the Insertion amounts to 
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less than an inch, an Inch Is to be charged for. I think it would be un
reasonable to view the matter that the Legislature intended insertions 
of less than one inch to be run gratis. 

Trusting this m eets your inquiry, and with kind personal regards ,  
I am 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General. 

February 1 ,  1 9 1 0 . 
Mr. J. W. Rogers, Superintendent Pacific Express Company, 

Salt Lake City, Utah. 
Dear Sir : Replying further to your letter of the 7th relative to the 

situation in Oneida County, Idaho, with reference to shipments made 
in said district of intoxicating liquors, It would seem to us, after a most 
careful examination of the Local Option statute, which has been held 
constitutional since our last Jetter to you, that the provisions of Section 
25 of the said Act would apply in all districts of the State where the 
sale of inoxicating liquors is prohibited by law. This section ls as 
follows : 

Section 2 5 .  Any person, firm, corporation ,  society or club 
within this state who shall accept for shipment, transportation 
or delivery, or whQ shall ship, transport or deliver any intoxicat
ing liquors to any person , firm, corporation, society or club in 
any prohibition district in the State of Idaho,  or to any point or 
place in this State where the sale of intoxicating liquors is pro
hibited by law, except as may be authorized by this Act or the 
Inter-State Commerce Law of the United States, shall be guilty 
of a m isdemeanor and punished as provided in Section 30 of 
this Act. 

You understand that u n der the law of this State ,  prior to the pass
age of the Local Option Law, the county commissioners were given 
power to refuse to grant licenses for the sale of Intoxicating liquors 
outside of Incorporated towns and villages. Through the operation of 
this law, and the law vested a like discretion in the board of trustees 
of villages, Oneida Cou nty has no saloons within its boundaries and we 
are of opinion that th e  intention of the Legislature with reference to 
prohibiting liquor was to apply the provisions of the Local O ption stat
ute to so-called dry territory within the St.ate, whether the sam e  was 
voted dry under the provisions of the Local Option law or became so 
by reason of the action of the local authorities, under the old law. 

Yours very truly, 

C. E .  Wright, Esq. ,  Montpelier, Idaho. 

D. C.  McDOUGALL, 
Attorney General. 

February 7, 1 9 1 0 . 

My Dear Sir : Yours of the 5 th i nst. asking if the Independent school 
district of Montpelier is entitled to one-half of the pool, billiard, show 
licenses, etc. , collected under the municipal licenses of Montpelier, is 
at hand. 

I am of the opinion that school districts are entitled to one-half of 
all the licenses of every description collected within the city, and re
spectfully refer you for your consideration to the case of Twin Falli; 
School DI.strict vs. The Village of Twin Falls, found in 13 Idaho, 4 7 1 .  

Y ours very truly, 
D. C.  McDOUGALL, 

Attorney General. 
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Mr. John S. St. Clair, Sliver City, Idaho. 
February 1 1 ,  1 9 1 0 .  

Dear Sir : We are in receipt of your letter of the 6th In which you 
ask for a construction of Sec. 1 5 1 0 , Revised Codes, and whether or not, 
under such section, the Commissioners have anything to d o  with appli
cation for licenses to sell Ilquor not to be drunk In,  or about

· 
the 

premises. 
In the case of West. vs. Board of County Commissioners of Latah 

County, 14 Idaho, 3 5 3 ,  the Supreme Court of this State held that the 
County Commissioners had discretion in the matter of granting or re
fusing to grant l icenses of this character, and it has been the u niform 
holding of this office that appli cation should be made and bond filed 
in the same manner as is required In an application to sell liquor to be 
drunk on the premises. 

Yours very truly, 
D. C.  McDOUGALL, 

Attorney General. 

February 1 1 ,  1 9 1 0 .  
Hon. W .  N. Stephens, State Game Warden, Boise, Idaho. 

Dear Sir :  We are in receipt of your letter of the 9th enclosing letter 
from Roger 0.  Wearne of Coeur d'Alene, Idaho, in which h e  requires 
of you a construction of the Game Law relative to the sale of Pend 
D' Oreille white fish. The quesaion he puts Is  as follows : 

"A has a vroper l icense and catches Pend D' Oreille white fish 
and sells them to B and ships them properly tagged, etc . ,  malling 
you copy of shi pping bill .  B Is  a dealer I n  meats an d  fish and 
sells them to C who conducts an ea.ting hou11e. C retails them 
to his customers. Are B and C required to have a license similar 
to that of A ?" 

The answer to this question involves a construction of Section 4 of 
the Game Law of 1 9 0 9 ,  pages 3 8  and 3 9 ,  and especially the following 
portion of the said section : 

"It Is a ls1l provided that Bear Lake troua and Pend D'Orellle 
white fish lawfully taken In accordance with the provisions of 
this Act, may be sold upon a permit issued by the State Game 
Warden. "  

It i s  provided in the b o d y  of t h e  section t h a t  o n e  desiring to s h i p  fish 
from a private pond may do so u po n  procuring a ten-dollar license 
from your Department. 

We have given this section careful considerati on,  and are of the 
opinion that it was the intention of the Legislature that Pen d  D' Oreille 
white fish and Bear Lake trout might be sold after procuring a license 
of ten dol lars, and that only one license was necessary In such cases. 
That is to say, the person first gaining possession of the fish and shlp
ying them would be required to take out a ten-dollar l icense. The 
other persons into whose hands the fish pass are not required to take 
out the l icense required by said section. This, we think, is consistent 
with the true intent and meaning of the said law-that when once the 
fish become comm,erce and are reduced to private ownership,  the State 
has no desire to fu rther tax the same. 

Yours very ti·uly,  
D. C. McDOUGALL, 

Attorney General. 

February 1 5 ,  1 9 1 0 .  
Hon. Charles P. McCarthy, Prosecu ting Attorney, B oise. 

Dear Sir : Vl'e h ave to acknowledge receipt of your communication 
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of recent date in which you state that you have been asked to prosecute 
under Sections 1 4 5 8 ,  1 4 5 9  and 1 4 6 0  of the Revised Codes with relation 
to the employment of aliens by a corporation of this state, and you 
submit an opinion by L. Worth Clark, Esq.,  attorney for the railway 
company, to the effect that the said statute is unconstitutional, and 
you ask for the opinion of this office with reference to Its constitu
tionality. 
· While we recognize this Is a matter of some Importance, and would 
not desire you to be bound in your official action by the opinion of 
this office, we believe, after a m ost careful examination, that th is sec
tion of the statute Is i n  violation of the treaty rights existing between 
the United States and the Empire of Japan. 

A.side from his fact, we find that statutes Identical with the one upon 
our books have been held unconstitutional in various states of the 
Union as being a deprivation of property without due process of law. 

In this Jetter, we have m erely stated the results of our findings with
out bothering you with a detailed reference to the authorities and the 
treaty to which we refer. 

Herewith return Mr. Clark's letter to you with other enclosures. 
Yours very respectfully, 

D. C. McDOUGALL, 
Attorney General. 

March 1, 1 9 1 0 . 
G. W. Suppiger, Esq . ,  Prosecuting Attorney, Moscow, Idaho. 

Dear Sir : We are in receipt of your letter of February 2 4 th enclosing 
copy of complaint for the sale of intoxicating liquors.  'Ve have care 
fully examined the same a nd believe it to be sufficient both in form 
and substance. 

However, I do not think it at all necessary to make the allegations 
as full as you have <lone, but In my judgment, a much s horter form 
would be sufficient. Under the complaint which you have sent us, we 
are inclined to think that you would be compelled to prosecute under 
section i 5 1 0 ,  which In a general way limits you to the prosecution of 
wholesale liquor dealers. We believe a general prosecution under sec
tion 1 5 1 8  would be m ost effeetive I n  the ordinary case, and judging 
from the concluding part of your complaint this ls an ordinary sale by 
a person without any license at all .  

We herewith submit a form which has been used by many prose
cuting attorneys In t his state, and has been found to be effective. We 
believe that It will stand the test of the c ourts. 

The following decisions seem to hold the form or ones l ike it good : 
State vs. Hickok ,  9 0  ·wis. 1 6 1 .  
McClellan vs. State, 2 3  S .  W .  Rep. 7 3 2 .  
State vs. Devers, 3 8  Ark . ,  5 1 8 . 
Commonwealt!-1 vs. Taylor,  4 5  S. W. 3 5 6 .  

The complaint which we send you can, o f  course, always b e  changed 
to suit  the circumstances ; for example, I nserting "malt" for "spirit-
uous," and "beer" for "whiskey." . 

If we can be of service to you at any time i n  any such matters as 

this or other matters, we shall be very gla d  to have you call upon u s. 
Yours very respectfully, 

D. C. McDOUGALL, 
Attorney General. 

March 1 6 ,  1 9 1 0. 
Mr. E. A. Knight, Goldburg, Custer Co. ,  Idaho. 

Dear Sir : Replying to your letter of March 9th,  the Two Mlle Limit 
Law reads as follows : 
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"It is not lawful for any person, owning or having charge of 

sheep to herd the same, or permit them to be herded on the land 

or possessory claims of other persons, or t o  herd the same or 

permit them to graze within two miles of the dwelling house of 

the owner or owners of such possessory claim." 

You will notice from the foregoing quotation that ·the limit extends 

from the dwelling house and not from the outskirts of the claim._ The 

law does not require the posting of notices. The statutes prescribe no 

time limit during which sheep may trail within prohibited territory, 

but our Supreme Court has held that sheep may lawfully pass in transit 

within two miles of the dwelling h o use of a settler, eating grass as they 

go, and stopping for needed rest, Phi pps vs. Grover, 9 Idaho, 4 1 5 . In 

each case,  it is a question whether the sheep are actually herded, or 

grazing within the prohibited limit. 
Y ours very truly, 

D. C. McDOUGALL, 
Attorney General . 

March 1 ,  1 9 1 0 .  
In r e  Investment of Carey Act Trust Funds in Bonds of  Irrigation Dis

tricts. 
State Board of Land Comm issioners, Boise. 

Gentlemen : The provisions of the federal Carey Act are as follows : 
"Provided that s11 id state shall not sell or dispose of more 

than 1 6 0  a cres of said lands to any one person, and any surplus 
of m.oney derived by any state from the sale of said lands in ex
cess of the c ost of their reclamation shall be held as a trust fund 
for and to be applied to the reclamation of other desert lands in 
such state." 

Section 1 6 2 7  of Idaho Revised Codes, in respect to Carey Act lands 
provides as follows : 

"As provided in the Act of CongrP..ss, all m oneys received by 
the board from the sale of lands selected under the provisions 
of this c hapter shall be deposited with the State Treasurer, and 
such sums as may be necessary shall be available for the pay
ment of the expenses of the board, of the State Engineer's officfl 
incurred in carrying out the provisions of this chapter. Such 
expenses shall be paid by thfl State Auditor in the manner pro
vided by law, on vouchers duly approved by the state board of 
examiners for the work IJerformed under the direction of the 
State B oard of Land Commissioners and by the State Engineer 
for all work performed for the State Engineer's office ; and any 
balance remaining over and above the expenses necessary to 
carry out the provisions of this chapter shali constitute a trust 
fund in the hands of the State Treasurer to be used only for 
the reclamation of other arid lands." 

It will be perceived by a reading of the foregoing provisions of the 
United States and State law that the funds derived from Carey lands 
are funds to be used in a certain way, towit : "to the reclamation of 
other d esert lands in such state," and u nder the p rovisions of Section 
1 6 2 7 , Revised Codes, aforesaid ,  it is to be used only for the reclama
tion of other arid lands. Under the federal law, as expressed above, 
it will be readily seen tbat an express trust is created, and under the 
state l aw, this express trust is affirmed, and the conditions to be per
form.ed are assumed by the State. 

The law of express trust is that the power of the trustee is limited 
to the uses and objects of the trust. This law is so well determined 
that we will cite only a few cases upon the subject, and the general 
provisions of the Jaw as expn,ssed In legal works. 
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"The powers of a trustee to deal with the funds are limited 
not only by the express p rovisions o f  the settlement, but to the 
uses and objects for w h i c h  the fund is committed to its man
agement by the settler, and a trustee cannot l egally appropriate 
the fund to other p u :rposes. His control , however, over the 
property is co-extensive with those objects." Am er. a nd Eng. 
Encyc. of Law, Vol. 2 8 ,  2d Ed . ,  page 9 8 2  ( B ) .  

The following cases are hereby c ited as confirming the law a s  above 
laid down : 

Ball  vs. Strutt, 1 Hare, 1 4 6 .  
Thomas v s .  James, 3 2  A l a .  7 2 6 .  
Newitt vs. Woodburn , 1 9 0  Il l .  7 8 3 .  
Angel vs. Jewett, 5 8  I l l .  App. 5 9 6 .  
Madison Academy vs. Board o f  E d u cation , 2 6  S .  W .  Rep. 1 8 7 . 
Clark vs. Maguire, 1 6  M o .  3 0 2 .  
Hil berth vs. Pinkerton A cad . ,  2 8  N .  H .  2 2 7 .  
R i c hardson vs. Cole,  2 Swan ( Tenn . )  1 0 0 .  
Heth vs. Richmond R .  Co. 4 Grat. ( Y )  4 8 2 ,  !i A m .  Dec. 8 8 .  I t  I s  evident from the above citations a n d  the rule o f  law therein 

stated that the power to use trust funds shall be clearly limited to the 
trust. We, th erefore, believe that to attempt to invest the said funds 
In Irrigation bonds for t h e p u rpose o f  deriving revenue in the way of 
I nterest from the same Is not such a p u r pose as is co ntempl ated by 
the federal law. We believe t h at the proper construction to be placed 
u p on the federal law Is th at this fund shall be kept i n  such manner 
that i t  may at all times be instant l y  a vailable for u se In d evel oping 
arid l ands. This trust w a s  not given to the state for the p u rpose of 
giving It  an i nterest income, b u t  for the purpose of p u tting dry lands 
under i rrigati o n  a n d thereby m a k i ng h omes for the people of the 
United States an d  the state, and give to the U n i ted States and the state 
a consequent advantage resulting from the c u ltivati o n  and the occupa
tion of these lands. Should these funds be tied u p  for a long series of 
years i n  i rrigation bonds, and occasion s h o u l d  al"ise for their applica
tion to t h e  purposes of the trust, the State would not be In a position 
to devote to the pu rpose of the trust the said funds, and thus the In
tention of the federal government w o u l d  be thwarted . Fu rther, I do 
not believe tha t the said Ca rey trust fund is a state fund, and that 
not being a state fu nd, there a 1·e no provisions of the law authorizing 
loaning the same. The Carey trust funds are moneys derived from 
the United States to be used by the state for a certain purpose. The 
state Is not the owner of th ese funds, but simply the trustee of the 

United States, the United States being i n  a se nse the owner of the said 

funds. Whatever rights the state may have i n  the said funds are sub

ject to the carrying out of the trust , and we doubt n ot that if the trust 

is not carried out i n  the way provided by law , that said trust would 

revert to the United States, and c o u l d  be reclaimed by the United 

States u n der a proper procedure.  
For auth o rity i n  su pport of o u r  conclusion that said Carey fund is 

n o t  properly a state fund, we de8ire to call attention to the case of 

State ex rel. Armington, Relator, vs. Wright, State Treasurer, Respon d 

ent, 1 7  Mont.  5 6 5 .  'rhls i s  a case interpreting t h e  same �rovislon
_ 

o f  

t h e  federal statute, towit : Carey tru'lt funds. The court m referrmg 

to this fund says as foliows : 
"The state cannot make it a fund of i ts own, to be dealt with 

as may be state fun ds contemplated by the con.stitutlon. Nu 
control can be exercised under i t  bevond such as is consistent 
with the Act of Congress In the exe c u tion of the trust, which is 
to aicl the state in t h e  reclamation of desert lands and the set-
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tlement, cultivation a n d  s a l e  thereof, in  small tracts to actual 
settlers. The power of the state is limited to the acceptance of 
the offers of  the United States and the execution of a trust as
sumed by the acceptance thereof. The officers of the state are 
but agents designated by the law of the state to carry out the 
legislative will." 

There is even some doubt under this construction of the fund not 
being a state one, whether the said money could be deposited in the 
banks to d raw interest. but we do not believe this doubt of imch Im 
portance to j ustify t h e  withdrawal of state money from t h e  banks for 
the reason that by the manner in which said m oneys are deposited, 
they are subject to instant withdrawal, the i nterest bearing featu re 
being m erely an Incident thereto. 

Very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

March 5, 1 9 1 0 .  
Mr. J .  W .  Keefe, Deputy Insurance Commissioner, City. 

Dear Sir : Replying tc your verbal inquiry as to House Bill No. 3 3 7 ,  
which among other things amends Sec. 2 8 5 5  o f  the Revised Codes so 
as to prescribe that n o  joint stock I nsurance companies shal l be per
mitted to d o  business u nless possessed of a capital stock of $ 1 0 0 , 0 0 0 .  
It  I s  the opinion of this office that the bill does n ot In any way affect 
title, guarantee and trut com panies, organized under Sec. 2 9 6 1  et seq . 
Sec. 2 9 3 3  authorizes such companies to do business on a capital stock 
of $ 2 5 , 0 0 0 .  The proposed law contains no repeal ing clause, and could 
not affect these companies, as to which special provision i!!  made. In 
addition to these considerations, title guarantee and trust companies 
are not Insurance companies, within the meaning of the law, and are 
not under the j u risdiction of insurance companies, but under that of 
th e banking department of the state. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General.  

March 2 2 , 1 9 1 0 .  
G .  W .  Supp iger, Esq., County Attorney, Moscow, Idaho. 

Dear Sir :  Your letter of March 13,  1 9 1 0 ,  i n  relation to the Local 
Option Law Is at hand. In o ur opinion, a prohibition district m ay be 
not only a county which h as been voted dry by a vote of  the electors, 
but it may be also any part of any county which has been made dry, 
either by ordinance or by a refusal of the county commissioners to 
Issue liquor licenses. In the latter i nstance we refer to where county 
commissioners withhold liquor licenses from places outside Incorpo
rated cities. Thus a prohibition district may be a city of the second 
class, which has passed an ordinance prohibiting the sal e  of intoxicat
ing liqu ors within its limits, or  it  m ay be a village or any part of the 
county other than incorporated c ities, where the commissioners h ave 
refused to Issue licenses, or it may be the whole county itself where 
the people have voted It dry. 

Our opinion Is that in any of these districts, howsoever created, 
whether by vote of the people, or by ordinance, or by act of the com 
missioners, the provisions of sections 1 2 ,  1 5 ,  1 6 ,  1 7 ,  1 9 ,  2 0 ,  2 1 ,  2 2 ,  2 5_. 
2 6 ,  2 7 , 3 2  and 3 3  would apply. In such a case, the offense can be 
alleged and proved under section 1 2  by alleging that such and such a 
district Is a prohibition district, and that liquors therein have been sold 
without a license. The p roof in the case of districts smaller than coun-
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ties, towit, cities wherein an ordinance has been passed prohibiting the 
sale, etc. , would consist in offering the ordinance of the city, then 
proving that the defendant had ROid the liquor 

·
after the passage of 

the ordina nce. The sam e pro o f  would apply to the other limited dis
tricts. All that could be alleged or proved would be that the defendant 
had sold liquor in said d i8tri cts without firs t having obtained the 
license required by law. 

It Is not our u nderstanding that this act is a special one and dormant 
i n  any county u ntil life is given it  by a vote of the people. We under� 
stand the words of  section 28 to mean a prohibition district created by 
any law,  either that which follows upon the vote of  the people,  or that 
which I s  made I n to a law , b)' act of council  o r commissioners because 
they all are legal creations of the law and one is as p owerful as the 
other "to  create the district. In one case the whole county Is created 
by a vote of the people, in the other the lim ited district Is created by 
ordinance o r  act of the county commissioners on making it prohibitive 
upon the liquor seller, and in our j udgment, i t  makes n o  difference 
how the law was brought into force just s o  long as it  is brought into 
force, under the statutory provisions of our state. 

We think the reading of section 2 4  Itself wouid be but added evi
dence that this law was intended · to be of more than special applica
tion, towit, In respect to its provision relating to other things and other 
districts than those created under a Local Option vote. Section 2 4  
aforesaid, w e  rega rd as being applicable t o  all  parts o f  the state, 
whether In Local Option di stricts or n ot, thus of Itself showing that 
the law is broader and covers other than local option districts created 
by a vote of  the people. 

In our jadgment, we w o u l d  d eem it advisable to p rosecute cases 
arising In all the districts m entioned within this letter, and if n.-e de

fendant should .appeal to the Supreme Court ,  and the decision should 

be otherwise than what we think i t  should be,  it  would be more satis

factory to all parties concerned. We believe that t h e  position that we 

have indicated the safest and best position to t a k e ,  ancl if the Suprem e 

Court sh ould decide that such is not the law, the prosecuting attorney 

would be relieved of all inconvenience and eri1barrassment that might 

arise if you s h o u l d  refuse tc prosecute at this time. 

Y o u rs very respectfu l l y ,  

D. C. McDOUGALL, 
· Attorney General. 

March 2 4 ,  1 9 1 0 .  
T .  Bailey Le e, Esq. , Prosecuting Attorney, Albion, Idaho. 

My Dear Sir : Replying to the question contained in your letter of 
the 1 7th as to the l iability of druggists who sell to a person upon ap
plication regularly made when the person is known to be a boozer, or 
when the man's actions indicate bad faith, I would say, under section 
1 5  of the Local Option Act, pure alcohol may be sold for medicinal, 
mechanical,  manufacturing or scientific purposes, or wines for sacra
mental purposes, provided , however, that no pure alcohol or wine for 
any o f  the purposes mentioned shall be sold or delivered to any person 
until such person signs written application therefor in the form given. 

I do not understand that a druggist will  be absol utely protected when 
the applicant signs the application.  H e  can only justify himself on the 
ground that the alcohol was sold for medicinal , mechanical, manufac
turing or scientific purposes, and If he knows, or had reason to know 
that the applicant was lying when he signed the statement, or that 
the person did not intend to use the alcohol for the purposes s tated, 
that he would be selling in violation of law. ln other words, h e  coul!l 



REPORT OF A'l"l'ORNEY GEN ERAL. 79 

not sell alcohol for the purpose of being drunk, and protect himself by 
the production of a statem ent provided by the statute that that was 
not the purpose for which it was purchased. 

In my judgment, the produ ction of the application signed would 
probably make a p rima facia defense, and that the burden would then 
be upon the state to p rove that it was only a subterfuge or was not 
taken in good faith, and that the druggist knew or had reason to know 
that the party had made a false statement in the. a p plication. 

Yours very respectfully, 

N. M. Ruick, Esq. , B oise, Idaho. 

D. C. McDOUGALL, 
Attorney General. 

April 1 4 .  1 9 1 0 . 

Dear Sir : Replying to your inquiry in which you state that the 
question has been raised as to the power of the Carey Act Company 
to enforce a lien against the Carey Act lands u nder the contract 
adopted in the State of Idah o, I beg to say, this matter has received a 
great deal of attention both by th e former State Land B oard and At
torney General , as well as by the present officials, and it has been the 
contin uous opinion of this office that such liens are valid and can be 
enforced in the courts. 

The Act of Con gress, known as the Carey Act, authorizes the lien, 
and the Act of the Idaho Legislature a ccepting the provisions of the 
Carey Act,  provides especially that-

"Any person, company or association furnishing water for 
any tract of land shall have the first and prior lien on said 
water right and the land u pon which said water is used for any 
deferred payments for said water right ; said lien to be in all 
respects prior to any and all  other liens granted o r  attempted 
to be granted by the owner and possessor of said lands :  said 
lien to remain In full force and effect until the last deferred 
payment for the water is fully paid and satisfied according to 
the terms of the contract under which said w ater right is ac
quired ; the contract for the water right upon which the afore
said lien is founded shall  be recorded In the office of the county 
clerk of the county where the said land is situate." 

The form of contract approved by this office and the Land B oard In 
the various Carey Act Projects have uniformly contained provisions 
wherein the purchaser coven ants and agrees that upon default In the 
paym ent of any of the deferred pa yments for the water rights in the 
contract that the com,pany, Its representatives, or assigns may proceed 
either in law or equity to collect the amount thereof and to' enforce any 
lien which it may have on thr, watPr ;•lghts or upon the land to which 
the water right is dedicated. 

The contracts further provide that the purchaser covenants that to 
secure the payment of the amount due, or to become due. under the 
purchase p rice and ull interest, toll,; and charges provided in the con
tract-

"He will, and by these presents does, here by grant, assign, 
transfer and set over by way of m ortgage or pledge to the com
pany, any and all interest which he n ow has, or which h e  may 
hereafter acquire in and to said lands." 

This contract is then acknowledged before a notary public, and the 
statute provides for its record In the cou nty where the land Is situated, 
and undoubtedly to m y  mind becomes as much of a lien upon the lands 
described as a real estate mortgage, and may be foreclosed in the same 
manner. 
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In the case of Brown vs. B rown, 6 Idaho, page 1 ,  the Supreme Court 
of this state held that every Instrument Intended to secure the pay
ment of m oney Is a mortgage, and must be foreclosed by a j udicial 
sale, etc. 

There seems to be no question but what a lien Is authorized by law. 
There can be no question but what the purchaser is a uthorized under 

• our jurisdiction by his own contract to create a lien upon the land, or 
any interest In It, and the contract being made .within the state upon 
real property, situ ated within the state, and the procedure would be 
under the laws of this state, and that procedure seems to me to be 
well defined and settled. 

Yours very respectfully, 
D. C.  McDOUGALL, 

Attorney General. 

April 2 2 ,  1 9 0 9 , 
J. W. Webster, Esq. ,  Mayor of City of Rexburg, Rexburg, Idaho. 

Dear Sir : Replying to your question submitted to me through Mr. 
Wallace, as to the power of the city council of Rexburg, sitting as a 
Board of Canvassers, to go behind the returns and where questions as 
to the Irregularities of the proceedings, If any, prior to the election In 
said city are raised, I wil l  say, the courts have uniformly held in a 
l ong line of decisions that : "Canvassing B oards, in castin&" up the re
turns of an election, act In a purely ministerial capacity, and h ave no 
I>OWer to go behind the returns, and reject thosE' regular on their face 
an d not shown to be spurious," and again : "Th El Board of Canvassers 
have no authority to pass on regularities of an election,  or qualifica
tions of persons voting thereat. " Applying these principles to the 
statement submitted , it would appear clear that it i s  the d uty of your 
board to Issue certificates of election to the parties who appear from 
the face of the returns to have the majority of votes cast. 

Yours very respectfully, 
D. C.  McDOUGALL, 

Attorney Qeneral. 

April 2 3 ,  1 9 1 0 .  
Frank T .  Disney, Esq. ,  County Attorney, Shoshone,  Idaho. 

My Dear Mr. Disney : The assessor and tax collector of your county 
was In the office some time ago and inq uired whether or not lands 
under the government reclamation project in your vicinity, u p on which 
the General Land Office h ad Issued a re()eipt covering residence, and 
releasing the entryma.i1 from further residence on the land. was or 
was not taxable. He was advised that we would look into the m atter 
and write hlm further. This office was apprised by the assessor and 
collector that Y•lU had not ruled with reference to the matter, and our 
opinion Is, therefore, directed to you that you may use the sam e  if  
you deem It advisable and coincide with our view of the law. 

We fin d  t hat the Land Office h as been Issuing what is called a five
year certificate in such cases, which reci tes that the entryman has 
complied with the ordinary provisions or t h e  hom estead law, and will 
be excused from further rei;ldence on the land, and when he shall have 
paid the charges announced by the s·�retary, and reclaimed at least 
one-half of the Irrigable area of h is entry, as requ ired by the Reclama
tion Act, patent will Issue for the land. It will be thus seen that this 
receipt varies materially from all "final certificates . "  The entryman 
holding a final certificate is entitled to patent,  but the entryman hold
ing the five -year reclamation certificate Is not yet entitled to his 
patent. 
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For your information, we are attaching h ereto the form o f  receipt 
used by th e Genera l La n d  Office i n  such eases. We have ascerta.tned 

Lhat in mOEt of the ri:icel pts issued,  the p h rase "in your name" is 
omitted,  and also i r.  most of the r<'cel pb" t h e  phrase "your �n try" Is 
altered into read ing "the entry." 

'!'here 'hr now penci.ing in Congress a bi l l  which authorizes th e  trans
fer ·Of such la.nds after a five-year certificate has been issued. and 
provi d i n g  that t h e  l a n d  shall  be taxable a fter t h is certifi cate is Issued.  

1111 view of all t h e  ci rcumstances surro u n d i n g  t h i s  cas e ,  we are satis
fied that entries of the n a t u re h e-rein cliscussed. al'e not sw.bject to tax
ation. The Introduction of a biP in Cong1-ess a lo ng the line above m

dieate.d woul«il seem to l ead t-0 the o p i n i o n  that there is a doubt in Con
gress that these lands are taxable i n  their present status. 

Yours very truly, 

Hemv E:asi,gn, Esq . ,  Hailey Idaho. 

D. C. M.cDOUG.ALL, 
Attorney General. 

Aipril  2 4 ,  1:9-0.9 . 

Dear .sir : I e nclose you statement (i cm .cmm ty su.perintend.e11t of 
your .county asking f•Jr my .opi nion upon a .question sub.M.itted , .together 

w i th my reuly. Section 2 5 0  of the Revised Cod.es Js as .foU.oWt; : 
· "Ev ery <t t1 a l l f1ed e l ector shall  be e l igi b l e  to hold any o.ffice 
of this sta t e  of w h i c h  he is elector, except as otherwise pro
vided by the Constitution . "  

Assuming t h a t  Mr. A has the pro.pe r qualifi cat i ons of citizenship 
and age, and has resided wl th i n  t h e  state for six m o n Uts. .it would 
seem clear to me that his resi den ce Ln Bel levu e since the 6 th  of Jan 
uary, 1 9 0 9 , a period of n i n e ty days, wou ld. be suffic.!P.n.t resicience 011 
his part to entitl e him to vote at any e l e cti o n  h e l d  at Bellevue, pro

vided, of oou.i:ae. that his rem oval there a.t that time was with the in
tention of mald11.g It his p e t·manent h o m e .  

The question o f  his intentlc:>n Is a fl U estion o f  facts, w h i c h  can be 
determined largely from his statements and acts, which from the 
statement of fa ct s  enchsecl are that he m o v e d  to B e l levue o.n the 6th.  
of  January, 1 9 0 9 ,  and purchased a business, and has continued t o  re

i;; lde there during working days eveT filnce,  t ogether with his declara 

t ion o f  i ntention t o  remcve his family as s o o n  a s  arrangem.ents can be 
made, together with th•' fact that he voted at the municipal election 
and afterwards voted at the school election, it  would seem clear to me 
that ·he was a resident and citizen of Bellevue, and as such entitled to 
vote at the school election, and, therefore, entitled to hold the office of 
sch o o l  trustee tc  w h i ch h e  was e lected on April 1 7 of this year. 

Y o u rs very respectfu'lly,  

Hon. S. D. Taylor, ·State Audi tor, B u ildlng. 

D. C. McDOUGALL, 
Attorney General . 

May 5, 1 9 1 0 . 

De84' Sir : Replying to yo ur letter of l\'[ay 2 d asking for the opinion or thls office with reference to t'h e  rates to be charged un d er tl:ie 
transfer tax iaw of this state, and especi ally with ref P.rence t.o the 
estate of Peter H. R eally upon which report is m a d e ,  wbich report 
you enclose, we desire to say that Sec. 1 8 7 5  of the Codes provides for 
th<e rate to be charged i n  all cases where th e property passed exceeds 
I n  value the exemption specified i n  th e Act and does not exce.ed in 
value $ 2 5 ;0 0 0 .  Sec. 1 8 76 provid es th e rate to be charged where the 
vaiue c:>f the property exceeds $ 2 5 , D'D O ,  and p rovides that In such a case 
wh�re the property exc eeds $ 2 5 , D D O  but d o e s  not amount to $ 5 0 , 0 0 0 ,  
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one and one-half times th e primary rate shall be charged for such 
excess over $ 2 5 , 0 0 0 .  

We believe t h e  probate judge in t h e  case submitted h a s  figured the 
rate correctly. 

Herewith the papers you submitted. 

DeMead Austin,  Montpelier, Idaho. 

D. C. McDOUGALL, 
Attorney General. 

May 6, 1 9 0 9 .  

Dear Sir : This office i s  i n  receipt o f  your letter o f  May 5th with 
reference to the construction o!' the word "householder" as used in 
Section 6 4 2  of the Revised Codes, which authorizes "resident free 
holders or householders of the d istrict and their wives" to vote on the 
question of a bond issue. 

Generally speaking, we would define a h ouseholder as the head of 
a family, occupying with his fam ily a dwelling house or apartment, 
regardless of w hether or not he is the owner of such house or apart

ments or lessee thereof. A man and his wife woul d constitute a fam 

ily, ot which t h e  man w o u l d  be t h e  h e a d  even though there should be 

n o  children. The question whether the person claiming the status is 

a free holder or taxpayer can, we thin k ,  hardly enter into the defi

nition. 
We would, therefore, hold that the person about whom you write, 

viz, one living i n  an independent school district with his wife, in a 
h ouse r.ented and furnil!hed by him for residence purposes, ls entitled 
to \ Ote at a bond election althou:;;"h he pays n o  taxes. 

F'or y our c "nven ienc<', w e  would cite y011 to Yol. 4 of , . .  \Vord:- a ncl 
Ph rases," page 3 3 6 6 ,  for authorities. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General . 

May 1 7 ,  1 9 0 9 .  
Adrian Nelson, Deputy Clerk o f  Court, Moscow, Idaho. 

Dear Sir :  Th is office ls i n  re0eipt of  your letter of May 1 1th, ask
ing for construction of House Bil l ,  No. 2 3 .  We think that the provi
sions requ iring the payment of $ 3 . 0 0  for fi l ing of a croRS complaint, 
imposes a n  additional fee to that requ i red upon the filing of a simple 
a ppearance. For example, a defendant, w h o  simply answers or puts 
in a counter claim, need pay only $ 3 . 0 0 ,  but, If  in addition to so doing, 
he also files cross complaint, he m ust pay an additional fee of $ 3 . 0 0 ,  
even though t h e  cross complaint ls contained i n  t h e  same instrument 
with the answer. 

As to the definition of cross-complaint, we cannot enli ghten you . 
The bar of the state has been waiting for thirty years or more to have 
the term adequately defined. I suppose that the clerk will in  the first 
instance h ave to accept the d esignation by the attorney of his pleading. 
There is no real reason for this distinction in fee.s unless it be that in 
some cases, if a cross complaint ls filed, it  requires the bringing in of 
new parties, the issuance of new summons, etc. However, the distinc
tion is made, and must be followed. 

The Act is obscure with reference to the fee to be p aid on change of 
venue. I think it may he said, without h esitation, that no new stenog
rapher's fees need be paid,  after the change. I am also of the opinion 
that the clerk of the court to which the proceedings are transferred, 
cannot collect any fee for this service, nor is he entitled to any por
tion of the fee paid to the first clerk. While this may not be a j ust 
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conclusion, yet no f e e  i s  provided b y  t h e  statute, a n d  the courts could 
not supply the deficiency. 

The Legislature adjourned, according to their records, on March 6 , 
1 9 0 9 ,  and the certificate of the Secretary of State to the Session Laws, 
has given that as the date of adjournment. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General.  

May 1 8 , 1 9 0 9 .  
H o n .  Fremont Wood, District Judge, B oise ,  Idaho. 

Dear Sir : This office is  In receipt of your letter of May 1 5th ask
ing for a construction of Sec. 3 9 8 7  of the Revised Codes, relating to 
th e  appointm ent of deputy court reporters when required by the busi
ness of the court. 

It Is our opinion that when, through a rush of business, a necessity 
exists for a deputy reporter the court has power to make the appoint
ment ,  and to fix the compensation of the appointee, which when s o  
fixed should be paid o u t  o f  the f u n d  In t h e  State Treasury, apportioned 
for the salaries of court reporters. In case a deficiency is created, 
that will have to be taken care of by the Board of Exami ners when 
the time com.es. 

We would suggest that i n  case the appointment is made, the vouch
ers of the deputy reporter, to be presented quarterly, should be audited 
and approved by you, and accompanied by a certified copy of the order 
making the appointment .  

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General.  

May 23,  1 9 1 0. 
M r. Walter Keefe, Deputy Insurance Commissioner, Boise. 

Dear Sir : In regard to your l etter of  re�ent date respectin g  status of 
mutual benefit I nsurance companies I n  this state, and also in regard to 
what effect insolvency has upon Insurance policies, I have to say as 
follows : 

First, that I have made an exhaustive investigation of authorities 
In regard to the first proposition stated,  and have reached the conclu
sion that the policy holders of m utual I nsurance companies are mutu
all y  liable, under our statute, and m ust remain so as long as there is 
no allowance made by statute for cash premiums. This In effect means 
that In case of insolvency of the association in question, its members 
mum be liable pro rata to pay the amount of debts outstanding; you 
will observe that this opinion agrees with the one originally given you 
about a year ago by Assistant Attorney General Petersl)n. 

I w ould say further, h owever, in this connection that In my judg
ment, while the policy holders o f  the said companies would be pro
portionately liable for l osses occurring in Idaho,  yet Idaho policy hold
ers or other policy hol ders, working under the laws of a state that has 
a like statute as of the laws of Idaho, would n ot be liable pro rata for 
l osses occurring thr.ough Insolvency i n  the State of Washington. This 
would be brought about by the fact that the laws of the State of Wash 
ington allow a cash premium to be paid In lieu of assessment and re
l ease the policy holders from all further liability. Therefore, the 
Washington laws release not only all policy holders, but also all other 
p olicy holders wheresoever situated, for al l  losses occurring I n  the 
State of Washington. The difference in this l i ability Is simply brought 
about by the difference i n  the statute. As our state statute does not 
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releaile ithe poiicy boldet"s, all p ol icy h o klers, wherever situated are Ua
ble for l o sses occurring In th e State of Idaho. 

iin re effect of i nsolvency upon outstan d i ng poli cies, I have to say 
that the rule of law is that i nsolvency of a eom paniy aut<'lmati cally 
vitiates a n d  an n u l s all outsta n d i n g  policies . 

Yours yery respectful ly , 
D. C. McDOUGALL, 

Attorney General . 

.Ju ne 1 3 ,  1 9 1 0 .  
Dwight E .  Hodge, Esq_, County Attorney, Lewiston ,  Idah o. 

My Dea r Si·r : ReJ!)lying to you ·rs ·of the 9 th ln!Jt. presenting two 
questions on the Direct Pri m ary Law wil l  say, in reply to your first 
queat.10:11 as to who Is to pay the nomination fee where a ca.ndldate 
fi led n o  petition,  and whether the same can be pa id under the provi
siOQl'I Qf secti on 2 4 ,  .wh i le tht>se two secti ons would seemingly con fl ict 
a.rwl. be i n collt!istent with each other if it were constrn e d  that the can
Wd.ate himself sh ou l d pay t h e fee required ·by section 7 ,  yet I am ' in
cliaed to U1. e  o pinion that the whole must b e  constru ed together, and 
to bokl that he could not pay t h i s  fee and yet require the fee to be 
p&id. w�1dd in ·effect do away entirely with his right to be nominated 
w i th ou t a peti tio r., and this in my opinion is n ot the i ntention of th e 
Legislat ure, or a ireasona.ble constTuction o f  the law taken as a who1e . 

Replying to the second question , I agree w ith you that any number 
of f)etitio:ms mmvy be fastened together so as t<> s h ow the requisite num
b e r  o f  nam es ,  and no other way wou l d be feasible. 

As to the form, I d o  mot th i.m.k that it is aecessa ry to ad dress the · 
petition f.or .11.011.dnation to anyon e . The form that has been gen eral ly 
aclwpret!l here is in accordance with th e o ne enel osed . 

Yours very respectful ly,  

Hon . .Jam.es H. Brady. Governor, Buil ding. 

D. C.  McDOUGALL, 
Atto.ru.ey General .  

.July 8 ,  1!�011.  

Dear Si r :  I have before m e  you r letter trnnsmltting com mitbn.ent 
p.a,per.s o.f. M�gi-e Pool to the Insa.ne Asylum at Blackfoot, togietlher 
with letter uf Mr. Hoover, medical superintendent, asking for an oJri,n-
1011 as to wlaether Idiots can be confined at the sa id asyl um. Secttf111. 
7 7•0 of the Re.vised Codes of Idaho is as fol l o ws : 

Sec . 7 7 0 . When&ver It appears by affidav i t to the satislfa.c
tw.n af a. magistrate of th e c ounty that any person with in the 
.c.Gnnty hi so far .disordel>ed iin his mind a.s to ·endanger health , 

,person -0r pro perty, he must issue and delive r  to some peace 
officer for .service, a warrant directing that su ch person be ar
refilted a.nd taken before any j ud ge of th e court of record within 

tin e eouaty for exiuniaation. 
Sec . 7 7 7 .  Tae judge aftet" s11ch examination and certifieaite 

l!ll.ILlie; if he ·believes the perscm so far disordered in his mind as 
ta end anger health, person , or p roperty, m u st make an oraer 
tka.t he be confined to the insane aRylu m .  

Sec. 7 8 0 .  No case of idiocy , imb<O'cility o r  simple feeb leness o f  
i!Jllind must b e  ma i nta i ne d at, n0r must a ny e as e  of delirium tre
m.ens be ad m itted t<> the asyl u m . 

()Onstruing these sections together, I am of the opi n i on that the last 
section refers only to idiots or simple miJ1ded persons, whose mind is  
not di80l'dered ta suet, an extent t hat wou l d endanger life., pe rs o n  or 
property:, b u t  sho u ld one of th i s  cla!;\S ·of i d i ets or f£'1e.b l e  min ded per� 
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s o n s  be inclined to destructiveness, or oth er habits w h i c h  would en

. danger life, person o r  p r o p erty, th ey would be proper subjects to be 

c omm itted. 
Section 7 9 1  is  as follows : 

"All persons from the Cou nties of Kootenai, Bonner, Latah, 
Shoshone, Nez Perce and Idaho , who are in the future regu larly 
tried upon charges of insanity and found gui lty of said charge , 
and all  idiots, not otherwise provided for, wh ose freedom fs corr
sider.ed a m enace to pu.blic safety, sha l l be c·ommitted to the 
North Idaho Insan e  Asylum ; and' persons having been h eretofore 
comm:ltted from the six above mentioned' coun ties , and are now 

confined in the state Insane asylum at E lack:l'oot, shall at the 

direction of the board of directors of th-e· two asylums and the 

ap.prf!lval o f  the Governf!lr,  be rem oved from th e asyl um at 

Blackfoot to the North Idaho Asylum ; and u nder the same con

ditions, any of the inmates of the asylum at Bl'alckfoot, whether 

now or in the futu re , m ay be removed to the· North Idaho 
Asylum , and if it is thought advisable by the two boaTtl.s of 

d irectors, the Governor concurring, a n y  insane perserr or hi'iut 

may be c o m m i tted d i i·ect to the North Ida;ho rnsane Asy1um 

from any counties of the state . " 

This Jaat section quoted was passed for the p u rpose of removing: in

mates of the Blackfoot Asylum , wh:o were committed' fi:'onr tl:\e· six 

counties mentioned, from the Blackfoot Asylum to the northern asylum 

and to d i rect where i nsane p ersons comm itted' after that date would be 

c o n fi ned. 

Th is secti on,  i n  my j u dgment makes no disti nction between ordinary 
i nsane persons a n d  those ca Jl'ed idiots; who a re : a menace to public 
safety, or in other words, w h o  are so far disordered I n  their mi nd s as 
to endanger health, persons or property. 

Such persons , if com mitted' in th•e six no rthern ceunties should be 
confined· in the north ern asyl u m ,  a n d  those committed i n  the other 
counti es of the state should be confined in· the Blackfoot .Asylum,  un
less the Board of Directors Gf each of the asylums , with the approval 
of th'e Governor, order them confined in th e North Idaho Asylu m . 

In reference to th e comm ittment blanks submitted , I call. attention 
to Section 7 7 5 ,  which sets out the facts w hich the examining physician 

m.ust cert i fy , an d  I am of the opinion that the magistrate' s  committ
ment sh ould a l so certi fy that, from the evidence, he believes the per

son to be so far d i sordered i n  his mind as to· enU.anger hea·lth , person 

a11.d; property, in c om p l iance with tlil'e· requ irements· of the statute . 
Very respectfu.fi'y yf!lurs, 

D. C.  McDOUGALL, 
Attorney G'enera l .  

July 1 4, 1 9 1 0 .  
M r .  C. E .  Crow ley , A ssessor of Bingham County, B lackfoot, Idaho. 

Dear Sir :  Your J etter of June 2 1 ,  1 9'1' 0 ,  was received some days ago, 
but we have been so busily occupied' with· pressing matters in this office 
that we were unable to get to it  before. I u n d e rs tand from your letter 
that a number of parties are applying to redeem property s ol d  to the 
county. I have ca refu l ly investigated this question, and to the query 
set out in yom• J etter reply as fallows : 

How long a tim e should the assessor continue to run the property on 
. th e r.oll after it ls sol d to the county ? 

For answer to thi s question , I cite yo u  to sectio n  1 7 5 5  of th e Re
vised Codes, which provides that it sha l l  run on the roll' until the 
coll'llty is .entitled to a tax deed, wh ich is for three yea rs . At th e ex-
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plration of the three years, the assessor should properly issue his tax 
deed to the county. In my judgment, It is not then necessary to carry 
said property any further on the rolls, an d  also In my j udgment, if the 
law s hould be s trictly construed, the party originally owning the land 
would not be entitled to redeem. 

Should the auditor estimate taxes for all  or any of years as soon as 

the p roperty was deeded to the county, and make the redemptioner 

pay that also ? 
In my judgment, it is not necessary for the tax assessor to make 

any estimate after deed for the simple reason, as said in my answer 
to the question just above, that I d o  not believe that under a strict 
construction any party wou l d  have the right to redeem because· the 
redem ption period had passed. However, should your office, as many 
other offices in this state have done. allow the original owner to re
deem, it  certainly w ould be right and proper that an estimate be made 
and the redemptioner be made to p ay it on the basis  of a fair es timate. 

Can parties redeeming be made to pay taxes and costs and penal
ties that were levied on said property after the property was deeded to 
the county for taxes ? 

In answer to this question , I will  say that the anawer tto the ques
tion above sufficiently answers the same, that if  you do allow the re
demptioner to redeem, he s hould pay these penalti"es, because, in my 
judgment, it does not necessarily follow, as said before, that he has 
the right to redeem at all. 

Yours very respectfully, 
D.  C. McDOUGALL, 

Attorney General. 

July 1 5 ,  1 9 1 0 .  
W. L. Gifford, Esq.,  Lewiston, Idaho . 

Dear Sir :  Replying to yours of the 8 th inst. in which you ask if in 
my opinion the announcement by a person that he will  be a candidate 
for the p rimary election is a violation of the primary law, even If h e  
has n o t  p a i d  for t h e  space, w i l l  say, I have not so construed t h e  law. 
In fact, a number of ques tions have a risen as to just what a candidate 
may do in order to let the voters of his county know that he will be a 
candidate, and 1 think it is contem plated by the statute in question 
that the person could make the statement that he is a candidate an d  
publish i t  f o r  t h e  reason that it ! s  certainly contemplated b y  the stat
ute that the wi de&t publicity of the m ere fact of the candidacy of a 
candidate should be given so that the people could be advised of the 
persons seeking the nomination. 

I have not seen the copies of the notices to which you refer, and it 
is possible that they could be made to conflict with the law. 

I find nothing in the law which would prevent one who had signed 
the petition of someone else for nominati on, afterwards becoming a 
candidate himself for the same position.  

With best wishes to you personally, I am, 
Yours respectfully, 

D.  C. McDOUGALL, 
Attorney General. 

July 2 1 , 1 9 1 0 .  
Hon. Charles P .  McCarthy, County Attorney, B oise. 

Dear Sir :  In reply to your letter of July 1 8 , 1 9 1 0 , asking as to the 
compensation of county surveyors, I will say that county surveyors are 
to be pai d  exactly as other county officers are to be paid, and all fees 
received by them through and by virtue of their office must be turned 
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tnto the county treasury. Owing to the failure of a great many coun
ties to fix the salaries of the county surveyors at a proper figure and 
owing to constitutional limitation on said salaries, a very difficult sit
uation has arisen. That situation is that competent surveyors would 
never consent to turn over all their fees to the county and accept the 
small salary provided, nor could they afford to work for the county 
alone and receive only the compensation provided by the laws and 
constitution.  The com•tltutional provision is as follows : 

Art. 1 8 ,  Sec. 7 .  County officers and deputies shall receive 
quarterly salaries in full compensation for their services and 
actual and necessary expenses incurred in the performance of 
their official duties, and shall turn all  fees received over and 
above expenses into the county treasury. 

Section 2 1 1 5 ,  Revised Codes of Idaho provides as follows: 
Sec. 2 1 1 5 .  The salaries of county officers as full compensa

tion for their services m ust be pai d .  quarterly from the county 
treasury, upon the warrants of the county auditor, and before 
being paid to such officers, m ust be allowed and au dited by the 
board of commissioners as other claims against the county and 
n o  officer or deputy must retain out of any money, in his hands 
belonging to the county, any s alary, but all actual and necess ary 
expenses incurred by any coun ty officer or deputy in the per
formance of h is official duty shall be a legal charge against the 
county, and rn.ay be retained by him out of any fees which may 
come into his hands. All fees which may come into his h ands 
from whatever source, over and above his actual and necessary 
expenses, shall be turned into the county treas ury at the end of 
each quarter. He shall, at the end of each quarter, file · with 
the clerk of the board of county commissioners,  a sworn state
ment, accompanied by proper vouchers,  showing all expenses in
curred and all  fees received, w hich. must be audited by the board 
as other accounts. 

Section 2 1 1 6  of the Revised Codes p r.:>vides as follows : 
Sec. 2 1 1 6 . Any county officer or deputy who shall neglect or 

refuse to account for and pay into the county treasury any 
money received as fees or compens ation i n  excess of his actual 
and necessary expenses Incurred in the performance of his offi
cial duties, within ten days after his quarterly s ettlement with 
the county, shall be guilty of embezzlement of public funds, and 
be punishable as provided for suc h  offense. 

Section 2 1 1 8  of the Revised Codes provides as follows : 
Sec. 2 1 1 8 .  It shall be the duty of the board of county com

missioners of each county, at its regular ses sion In April n ext 
preceding any general election, to fix the annual salaries of the 
several county officers, except prosecuting attorneys, to be elect
ed at said general election,  for the term commencing on the 
aecond Monday i n  January next after said meeting, and in no 
case shall  the salary of any county officer be less than the low
est amount hereinafter des ignated for such officer and in no 
case shall i t  be higher than the highest amount hereinafter 
designated for such officer. The salary of prosecuting attorney 
shall be fixed at the regular July session next preceding each 
general election. 

• • • 
The county surveyor shall receive a salary of not less than 

fifty dollars per annum, and not to exceed eight hundred dollars 
per annum. 

You will o-bserve by the constitutional article that it says county 
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office rs shall receive quarterly salaries in full eo mpen'1ilati-0n for their 

sell'vices and· actual and n ecessary expenses incu>rl'ed' in tl'l& pe11foom
aace of their duties . It is read ily tr, be seen since the su.rveycur ia a 

county officer that his salary shall bi; full com pensati-0n, and tlt:a·t to 

allow him fees from t h e  county, in a strictly l egal interpretation W<tllld 
he contrary to tire constitution as w en as to secti ons 2 1 1 5 ,  2 1 1 6  and 

2 l! 1 S  of the Revised Codes , h erelnbefQre cited. I partieulax:ly call 3111-
tention to that part of secti•m 2 1 1 8  where it says, "and in n-0 Calle shall 

it (th-e sa:Iary) be Mgltel' than the h.tghest am ount hel'eina.1:ter desig

nated·." 
In re Rice, 1 2  Idaho,  page 3-0 5', the Supreme Court in diseuasing the 

ri�ht of a pubHc adm i nistrator, towit, the treasurer; ta receive fees, 
says : 

"We ha'l!e no h esitancy thereforti in holding that a l l  fees and 
cQllllpen.sa.1liuns ll'eceived by the publ i c  admi nistrator as s u c h  and 
in his offic ial capacity m ust be accounte d fur by s\l'Ch officer and 
a11e ch·a.rgeable against him by the sai d: co unty . "  

The cou:i:t says in the s a me opinion that sectian 7 of article 1'8 of t h e  
constituAiion, ' 'speci fically provides tha;t t h e  sal a ries of t he ·  vario u s  
eaunty ofl!icell's shall be f u l l  eom pense.tion· fG.r the d ischarge of a l l  offi 
cial duties and services. We do hold- that he must account to 

·lo.is county for any and all fees w h ich he has collected as such officer." 
Altlil0u.gh we are relu c tant ta give this d'ectston In view of the fact 

that it creates not only a great hardshi·P upon the su.rveya11, but also 

u pcm thie cotmty, y�t it seems to me that it is im possible ta. escape the 

con«l'usion• tha<t th e county su-ll'veyor is not entitled ta recei;ye· a,ny more 

fram the cGUnty than his salary and' actual and nece.'!sary expenses. 

The 11emed'Y to ameliorate this d·ifficuTty, if it i s  possible of better

ment, w iU• lie with your county. commissioners. 

Yours very respectfu lly, 
D. C.  McDO'lTGAJl..L, 

Attorney General. 

August 16, 1 9 1 0 . 
Hon. Charles P. McCarthy, Caunty Attorney, Boise, Idaho, 

Dea11 Sir : In rep ly to your com m u nication asking as to w hether or 
ru:it a v:oter at the c oming primary election may write in: the be.llot for 
flnt or second choice the name of som.e person whose nMne- does not 
appear upo& the ba ll:ot as a candtdate, l have t o  say that· it makes no 
difference whether or not the first or second choice desired to- be voted 
for appears upon th e ballot. If t he voter so desi res, he ma.y wPiof.re in 
as elthe!l' first or second; ch oi.ce,  or both first and second. eh oice the 
nam e of any party or parties whose name or names are noo printed 
u:pon the of�icial bal lot. 

If a votez: were compel l e d  to ·  vote for first or second· choice or b oth 
the names of the candi dates appearing upon the ballot, the provis ion 
o f  th e statute in regard to writing in names would be a nullity. Sec
tion 1 4  of the Prima ry El ection law, among other thingl!I; sayiJ� 

"And, a blank spa c e  shall be provided· under each official 
heading i n  order that o, voter may write in the· name· of a can
didate for any office. "  

The Supreme Court i n  the recent case or Gtl rdner G .  Ada11l'S vs. Rob
ert Lansd on, Secretary o f  State, said as fol lows : 

"The contenti.m that a person is n ot a candi date until after 
he has filed· his namine.tion pa;pers· is not in ace0rlt with th e  clear 
purpose an d inten t  of the pri mary electi o n  law. It is· provided 
am or.g other things in section 1 4  of said Act that a blank space 
shall be provided u nder each official heading in order tttat a 
voter may write in the name of the candidate for any office. 
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It is possible under that provi si on for a pe 1·so n to be nom.J n ated 
for a n  oftlice who hm1 not been. nom·in a•ted by payi�g t he fee or 
fi l i n g the ))etit i o n  as requ i ued tl'll.d<Cr t h.e ]llroviMions or seetwns 
6 and 7 of s a i d  pl ' ima ry e l e<'ti • m· l aw a n<l· w h o se  nain.e is- not 
pri nted on t h e  ballot . "  

The provision o f  the statute a·nd th.,. d ec isi on o f  the Supreme Comrt 
is so plain in that m atter tha·t the11e i !'!  no l'OOm fou ambiguity or dit.1!

ference of o pi ni on·. 
Y o u rs \' e ry rPsp<>ethilly,  

C. W . .Jess up , ES<}.,  .Ju l i etta , M a h o .  

D. �.  M.cDOTJGALL, 
,\,ttorney Gen eral . 

0<'tober 1 7 ,  1 9 1 0 . 

Dear Sir :  In reply to y o u r  l e tter uf Octo ber 1 2 ,  1 9 1 0 , I diesi re to 
say that I have ca refu lly l nvestigaterl t h e  c tu est i on· of the rur>al h igh 
school w h i c h  you ask and I s<.>e a gre a t  many di ff icu lt ies that migh t 

arise sho uld. you d.esire to o rganize·  a r u ra l high sch oo l d istriet u n d er 

the co:i:tditions set out i n  your letter. I observe from y o n r  letter that 
you state tha t you wish to combine d i s trl C'ts i n  two co u nti es . The h igh 

sc h ool d istrict l a w  has no refere nce t o  t h e  combination of d ist ricts in 

two countle!'!, but the Legis l a t u r "  ·�v lde nt l y  h a d  in m i n d  o nly t h e  or

gan i zation of' su ch a d istric t in one county.  Th<' ma.i n objection· that 
I see t<l· t h is· h igh school matter is that lhC' law Is v e ry inde finite as 
applted to c o u nti es, a nd I fear very m u e h  that s h ou ld you at a future 

time d'e!'!ire to ereet a school house and l o  !!elt bonds of said· district. 

that the re w o u l d  be m u c h  d i ffi c u l ty In gett i ng a n y o n e  to take U l!I  the 
bonds. 

If you. cwrr i ed· the r.u ra l h igh !'Chuol i d ea through a t  all, it would 
b e  necessary for a petition to go in to th e boa rd of C'Ounty commls
sl onel'& of both counties, a n d  bolh boards would h a ve t o call an electi on 
upon th e same day and at the sam e place, and return� w o u ld have to 
be m.ad·e to both boards . If one of the board>i of county comm i ss i o ne rs 

d'o not cot'IBent to act with the other one, it w o u l d n ot be pos!<lble to 
oarey the matt er t h rough at a l l .  

In m y  j ud gm ent,  it w o u '. <l be b ettH tu c h o os e  t h e  b o n d  distril't w hi<�h 

you w i l l  f i n d  prov i ded. fot• in t h e  s c h o o l  l aws. Th i s is expressly passed 

in order ta give the d istricts I n  two c ou n t i es a c h ance to c o m b i n e .  This 

is not very sa1:is£a �tory from a legal s tan d p o i nt , b u t  of t h e  two meth

od s, i t  is more nearly legal than- the other. 
111 is t<t be hoped· that t h e  Legis lat u re will make our s choo l l a ws .1 

• l i ttl e cl earer at the· next session, w h i c h  occ urs in .Ja:nuary, a n d  It would 

be· an easy ma.ttev t o  hav e  the h igh school law so am ended that it 

wou ld clearly a n d  u n e q u i v oca l l y  apply to d istricts In two counties . lf 
this coulc1 be done; it wou ld b<• a better p l a n  to wait unti l the n·ew l a w  

ha.d b e e n  ))asaed· aRd t h e n  organ ize u n d e r  that. 
Very respectfu l l y  yours,  

D C' .  MeDOUGAL.L, 
Attorney Gene ral . 

October 1 8, 1 9 1 0, 
Wi l liam C. Dunbar, Esq . . .J u stice of �eace.  Boise,  Idaho. 

Dewr Sir: In .reply to your inquiry over t h e  phone th e oth er day as 
to whether or not it w o u l d  be necessary for a person h u 11>t ing ga me not 
specified in· the game l a w s  t o  have a l icense,  I h a v e  to· ilay, th at T ha·ve 
carefu lly investigated t h e  q 1 1 est i o n ,  a n d ,  in my ju dgm€·n t, any person 
w oo  hu·nts far a ny kind of game wha.ts oever, w hcth £·r gam e that is 
prote'l!ted under a closed s e:tson by o u r laws; or oth erwiet>, m u st obta i n 
a license before h unting. 
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In reading s ection 7 1 8 0  of the Revised Codes, you will observe in the 
first and second lines thereof the words, "to hunt for any kind of game 
whatever." Game is of two !duds, that w h ich is protected and con
served under our Jaws, and that which is not. In the latter class would 
perhaps fall  quite a number of animals and bi rds-for example, bear, 
squirrels and a number of others. It is plainly the intent of the law 

to require the obtaining of a l icense from the state for the hunting of 

all  game. So the only ques tion to be determ ined,  as I view it, is the 

determination of what is game. This would be in good part a defini

tion for a j ury. However, there are a few goorl definitions of gam e  

laid d o w n  b y  the law books. For instance : 
"The term 'game' has been defined as bil·ds and beasts of a 

wild nature, obtain ed by fowling and hunting. Within the 

meaning of the gam e  Jaws, h owever, it refers primarily to game 

fit for food, although, under some statutes, it applies also to 

animals valuable for their furs and otherwise." See 19 Cyc. 

page 9 8 7  ( 1 ) ( A) .  
Yours very respectfully, 

D. C. McDOUGALL, 
Attorney General. 

October 2 2 , 1 9 1 0 . 
Charles E. Harris, Esq.,  County Attorney, Montpelier, Idat.o. 

Dear Sir : Replying to yours of the 2 1s t  asldng whether all consti

tutional amendments should be printed on one ballot, I beg to advise 

you that Section 4 0 5  of the Revised Codes, among other things, pro

vides : 
"That if more than one constitutional amendment is to be 

voted on at  any election, they shall all be printed on one ballot." 
Another question that has been submitted by a number of county 

attorneys is  whether a party motto can be put upon the ballot to 
whicl'. I have replied, quoting the same section, which provides that 
nothing s hall be placed on u-.e main ballot except the names of the 
different tickets, the emblems, if any of the different parties, the 
names of the candidataes, and the circles as provided in the same 
portion of the statute. 

Yours very res pectfully, 
D. C. McDOUGALL, 

Attorney General. 

November 2 1 ,  1 9 1 0. 
Mr. C. E. Remington, Road Overseer, Athol,  Idah o. 

Dear Sir: This office has received you r letter of October 2 2 ,  1 9 1 0 , 
an d  desires to reply as fOllows : 

Whether or not a man can be made to work the road in a certain 
district depends altogether upon the facts as they exist I n  your pre
cinct as app lied to the law. There is  no question but tr.at permanent 
residents who are not specifically exempt by law, may be compelled 
to w ork or pay the road tax. In regard to transients, there is quite 
a conflict as to whether they may be compelled to work in a district, 
particularly when they do not reside therein. Ordinarily, in  this sec
tion of the State where a man has been some time in the precinct, 
he may be called out at the proper time of the year. Proceedure In 
cases where a man l'.as a large number of men working for him, is 
to s erve notice· upon him as required by law. This you will find par
ticularly set out in the road pamphl ets and road laws, of which we 
presume you have a copy. Should the employer fail to give the names 
or to hold out from the wages, the amount due,  it can be settled In 
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d u e  course o f  law a s  t o  whether or not the road taxes may be legally 
exacted from these men. We would suggest that i n  such cases as tMs 
of which you spefik,  that the matter be presented to the prosecuting 
attorney, who has full power and authority to act for you I n  such 
cases, and that his advice be relied upon as he is on the ground and 
k nows the facts much better than this office, and, moreover, t.e has 
the sole control as far as the lega l conduct o f  such cases is concerned. 

In regard to protecting a road from a tra ction engine,  I have to 
say that there is no speci a l  law in our statutes upon this s u bject, ex
cept I n  the way o f  protecting bridges by the lay i ng of planks of cer
_tain dimensi ons. This you will find I n  the road laws. The only other 
law that may cover the subject at all is the general law regarding 
u.e obstruction of roads. Providing rocks p.nd timber are placed in 
the road, I think it Is qui te possible that a case could ze brought 
against a man for road obstruction.  This matter should also be re
ferred to the cou nty attorney f o r  the reasons above stated. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 
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