
REPORT 

--OF THE--

ATTORNEY GENERAL 
--OF THE--

STATE OF IDAHO 

FOR THE 

YEARS 1911-1912 

D. C. McDOUGALL 

J. H. PETERSON, 

0. M. VANDUYN, 

Assistants. 

A TTORiNEY GENERAL. 

MARTHA HEU SCHKEL, 

Stenographer. 



Territorial Attorneys General. 

*D. B. P. Pride .............................. .... ....................................... .... .1885-1886 
Richard Z. Johnson ························· .... 1887-1890 

S fate's Attorneys General. 

George H . Roberts. . ............ 1891-1892 
. .... .1893-1896 *George M. Parsons ... 

Robert E . McFarland ... ········ ·········· ···· ........................... 1897-1898 
Samuel H. H ays .. . ················· ....... 1899-1900 
Frank Martin ..................... . ·································· ......................... 1901-1902 
John A. Bagley .. . 
J . J. Guheen 
D. C. McDougall 
J. H. Peterson ..... 

*Deceased. 

. ..... ............. ........... 1903-1904 
. .......... .. ............ 1905-1908 

...................... 1909-1912 
......................... 1913-1914 

Iustices Suprewie Coiirt, 1911-1912. 

George H. Stewart, Chief Justice. 
James F. Ailshie, Associate Justice 
I. N. Sullivan, Associate Justice ............. . 

. ............................... ..... Boise 
................... Grangev ille 
. ........................... Hailey 

Justices Supreme Court, 1913-1914. 

James F. Ai lshie, Chief Justice ................................. ... ............... ......... Boise 
I. N. Sullivan, Associate Justice .................................... Hailey 
George H. Stewart, Associate Justice ......... ............ Boise 

United States District Judge. 

Frank S. Dietrich ...................... ..................... . . ..................... Boise 



Idaho District Judges. 
District . 1911 -1912. 1913-1914. A dress . 
First. .. . ...... .. W. W. Woods ... ... . . W. W. Woods ... . ... . W a llace. 
Second . . .. . ..... E . C. Stee le ..... . .. . E. C. Steele .. . .. . ..... Moscow. 
Third. Carl A Davi·s 5 Carl A. D av is .. ....... Boise. 

· · · · · · · · · · · · · · · · · l Cbarles P. McCarth y . Boise. 

Fourt h .... . .... E . A Walters 5 E . A. W a l t e r s ..... ... Sho.s hon e . 
. · · · · · · · · ( Chas. 0. Stock s lager. T w m Fall s. 

Fifth ... ........ A lfred B udge .. .. .. . .. A lfred Budge ..... . ... Pocat e llo. 
Sixth .. ...... . . . J a mes M. Stevens .... James M. Stevens .... B la ck foo t . 
Seventh ........ Edward L. Brya n . . . .. Edward L: Bryan ... .. Caldwell. 
Eigh th R N D 5 R. N. Dunn ... . . ..... . Coeur d 'Ale n e. 

· · ·· · · · · · · · · unn. · · · ·· · · · J Jobn M . F lynn .. .. ... . Coeur d'Ale n e . 

Ninth . .. . ........... ... . ............... J a m es G. Gwinn . ..... St. Anthony. 

P rosecuting Attorneys of the Various Counties of Idaho. 
County. 1911-1912. 1913-1914. Address. 
Ada ....... .. . . . R. L . G ivens .... ... .. R. L . G iven s .......... Bois e. 
Adams .. . .. .... . L. L. Burte nshaw . . . . B . J . D illon ......... . . Council. 
Bannock .. .. .. . . R. M. T errell ... .. ... . C. C. Smith y .. . .. . ... Pocat ello. 
B ear L a k e . .... W illiam H iggins ...... J esse P. R ic h ...... ... P a ris. 
B ingham ...... . J a m es E. Good .. ... . . J a m es E. Good ....... B lackfoot. 
B la ine . .. .. . .. . . H e n ry F. Ensig n ... .. Rich a rd M . Ange l. ... . H a iley. 
Boise ......... . . D. L. Rhodes .. . ..... . D. L . Rhodes . . . . . .. Idaho City . 
Bonne r .. .. .... . P e ter Johnson ... . .. .. Wm. J . Costell o . .. ... Sa ndpoint. 
Bonneville . . .. .. \Vm. J. Hanson ... .. . Robe rt S . M eye r . . . . .. Ida ho Fall s. 
Can yon ....... . . J. A. E lston . ... .... . . B . W. Henry .......... Caldwell. 
Cassia ....... ... T. B a iley L ee ... . .. . .. L. A. Bauman ........ Albion. 
Clearwater ..... Wm. J . Hannah ... ... A. A . Holsc law ... ." .. . O rofino. 
C u s t er .. ., ... ... Milton A. Brown .... .. A. J. Higg in s . . .. . .... Ch a lli s . 
Elmore ...... .. . W. L. Harvey ... .... . W . L . Har v ey . ...... . M ountain Home. 
Fremont. ....... Bert H. Mi lle r .. . ..... A. H. M cConne ll ... .. . St. A nthon y. 
Idaho . ........ . . Edw. H. Griffith . ..... M. R. Hattabau g h . . .. G ra ngevill e. 
Kootenai. .... .. N. D. W ern e tte . ...... N . D. Wernette ....... Coeur d 'Ale n e. 
L a t a h .. . .. . .... Geo. W. Suppiger .. .. . John N isbet. .... .. . . .. Moscow. 
L emhi. ......... John K. Rankin ..... . Geo. W. P adgham .... Sa lmon. 
L ewis .......... Frank E. Fogg . . .. . . . F rank E. Fogg ... . . .. Nez P e r ce. 
Lincoln .. . . ..... J a mes R. Bothwell. . . . Har lan D . Heis t . . ... .. Shos bone. 
N ez P e rce . ..... Dwight E. Hodge .. .. . Miles S . Johnson ...... L ewiston. 
Oneida ......... Thomas D. J ones ..... T. E . Ray ............. Mala d. 
Owyhee .. . . . . .. . Chas. M . Hays ...... . . C . E . M e lv in ... . .. . . .. Silve r . 
Shoshon e . ...... J ames A. W ayn e ... .. Carl ton Fox ....... .... W a llace. 
Twin F a ll s . . .. . . A. R. Hicks .......... A. R. Hiek~ ..... ..... T w in Falls . 
W ashington .... J. L. Ri cha rds .. . ..... Ja mes I-Iarris ..... . .. . W e iser. 



·" · ; 



Report of Attorney General 

BOISE, IDAHO, DECEMBER 1, 1912, 

To His ExcELLENCY, JAMES H. HAWLEY, GovERNOR: 

As required by law, I have the honor to submit my official 

report, touching matters of public interest connected with the 

Attorney General's Department, and giving a brief synopsis of 

a portion of the work done by the office during the years 1911 

and 1912. 

Necessarily, a great portion of the work of the office cannot 

be reported by reason of the nature of the work itself. Cases 

tried, board meetings attended, abstracts passed upon and farm 

loans made, opinions rendered to State Officers and County 

Attorneys and to the Legislature represent but a very small 

portion of the work of the office. A great bulk of the time of 

the office is taken in rendering opinions to individuals, to school 

districts, to municipal corporations and to irrigation districts 

concerning matters of more or less public moment, in vv ~1icn 

case the Attorney General's office, by right of custom, has been 

made the clearing house for the settlement of moot questions. 

A great deal of time is also taken in rendering verbal opinions 

to State Officers and in discussing with them, from day to day, 

the business of their various offices, with a view to directing 

them in the proper course with reference to smaller matters 

which come up with great regularity. We have endeavored to 

be uniformly courteous to all who have requested advice ,from 

the office and have, whenever the official duties of the office 

permitted it, given opinions to those who have requested them. 

In a great many cases, however, the work of the office made it 

absolutely impossible to advise upon purely personal matters. 
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vVe are constantly receiving communications from outside the 

State from indi viduals who desire information concerning our 

laws and concerning our State generally. We have made it a 

special point to answer all such communications promptly and 

fully. 

Practically my entire time has been devoted to the duties of 

the office, and both myself and two assistants whom I have had 

during the greater part of my incumbency have spent all of our 

time in attending to the State's business. 

The criminal business and civil business befo re the Supreme 

Court has been rather heavy and, in each case presented, we 

ha,ve prepared elaborate briefs on the points of law involved, 

knowing the benefits, financially and otherwise, to the counties 

of having the judgments of the lower courts affirmed. A 

statement of cases which we have argued in the Supreme Court 

and presented on briefs is appq1ded hereto. 

The land business of the State has been particularly heavy 

during my incumbency, as will be seen by the list of cases pre

sented herewith. Many points have arisen in connection. with 

the State's land business which have required the most ex

haustive research. It might not be inappropriate in this con

nection to mention two lines of cases that have caused us a 

great deal of work and their importance to the State necessi

tated their being handled very carefully. 

Under the Act of 1894 (28 Statutes, 394) , in order that the 

State might secure its grants from the Federal Government, 

provision is made for withdrawal of unappropriated public 

lands upon the application of the Governor of the State for the 

survey thereof being made to the Commissioner of the General 

Land Office, and publication thereof in a newspaper published 

in the vicinity of the land made within a prescribed period and 

covering a prescribed time. Under thi s act the State has made 

• 
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most of its selections. The statute was devised for this pur

P?Se, because it will be at once understood that the State can

not enter into a race with settlers and the railroad companies 

to :ecure its selections, and, in case such a course ·were neces

sary, the State selections would be so terribly cut up and would 

be in such small tracts that its handling would cost more than 

the Janel itself is worth. U nder the act referred to, great bodies 

of htnd can be selected. T he difficulty we have encountered is 

thi.s: After the State has made its application i'.1 due form to 

the Commissioner of the General Land Office ancl publication 

thereof has been made in accordance with Jaw, the land em

braced in the application has, in many cases, been included 

within a fo rest reserve by a proclamation of the President and, 

under a ruling of the Secretary of the Interior founded upon 

an opinion of the Attorney General of the U nited States, in a 

case of this nature, Heirs of Irwin vs. State of Idaho (38 L. D. 

219), the forest reserve took precedence of the application of 

the State. We thought this ruling a rank injustice to the State 

and appealed and thoroughl y briefed every case involving the 

point. Motion for rehearing of the Irwin case was made before 

the Secretary of the Interior and oral argument was niade be

fore the Secretary on behalf of the State by the Attorney 

General of Idaho. 

T he Secretary, however, again decided against the State in 

this case, and it seemed that the result of this decision would 

be disastrous to the State's interests. This office as a last re

sort requested a hearing before the President of the United 

States upon this matter, which was granted, and at such hear

ing the State was represented by the Governor and the Attor

ney General, and President Taft, after being advised of the 

facts, and against the protests of the Secretary of the Interior 

and the Assistant Forester, recognized the equjties of the con-
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troversy in favor of the state, and issued his proclamation as 

President, amending the fo rmer proclamation of Presider~t 

Roosevelt so as to permit the State · to secure title to one hun

dred · thousand acres or thereabouts of the land in question. 

This land is the most valuable white pine timber land in the 

world, and yields an enormous revenue to the l)ublic school 

funds of the State. 

At the same time another vexatious land question was taken 

up by the State with the Forestry Department, and an agree

ment reached. There was at that time approximately three 

hundred and fifty thousand acres of sections 16 and 36, unsur

veyed, in forest reserves, over which the State could acquire no 

jurisdiction or control until such time as the Government 

Survey had been made, and as most of it was not accessible 

and in mountain reg ions, it was not the intention of the Gov

ernment to have it surveyed for an indefinite period. 

It was proposed that the State and the Government jointly 

have these lands exarnined and classified, and their value ap

praised, and that thereafter an equal acreage of lands be re

leased from the forest reserves.in solid bodies and the same ex

changed. That is, the State would surrender its right to the 

unsurveyed forest reserve land for a like amount of equal value 

of surveyed lands in a body where the same was accessible, and 

over which the State would have immediate control, and be 

able to obtain a revenue at once. This agreement was made 

and signed by the officers of the Department and the State, and 

such lands have now been classified and appraised, and the ex

change will in a short time be consummated. And when so 

done, practically all the difficulties between the State and the 

Government regarding public lands granted to the State by 

the Enabling Act will have been settled. 

Another line of cases which has caused us almost endless 
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work is the series of cases known as the Marble Creek cases, 

involving land in Township 44 North, Ranges 2 and 3 East, 

B. M. The land embraced in these cases was applied for under 

the act above referred to but the Commissioner of the General 

Land Office failed to notify his local land officers of the State's 

prior right and such local land officers, having no notice of the 

State's right, permitted entrymen to file homesteads upon the 

land. Then the plats of survey were filed, the State filed its 

lists covering the land, relying upon its preference right, and 

its position- after a very hard fought and bitter contest-was 

sustained by the Interior Department. It will be seen at a 

glance that injustice had been done the settlers on this tract of 

land, who in good faith, had entered the land under the home

stead law and spent their time and money in improving the 

land. T he Tenth Session of the Legislature, realizing the 

equities of some of these settlers, appointed a committee, which 

went upon the land and reported upon the bona fides of · the 

settlers and reported that a large portion of the land should be 

relinquished for the benefit of the settlers whom they found to 

be in absolute good faith. 

Before the Land Board had opportunity to even investigate 

the report of the legislative commission, proceedings were in

stituted in the Supreme Court by William Balderston, a tax

payer, asking for an injunction against the Land Board to pre

vent them from relinquishing any of the land. The settlers in

volved were given opportunity to be heard by their counsel, and 

the State Land Board was represented in the case by this office. 

The Supreme Court, in the case of Balderston vs. Brady ( 108 

Pac. 7 42) , decided that the State Land Board could not relin

quish land involved in the case and held that the only method 

by which the title could be divested from the State was at upblic 

auction at not less than $10.00 per acre. 
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During the course of its opinion in this case, the Supreme 

Court, replying to oral orguments made by attorneys fo r the 

settlers, referred to the State's title to sections 16 and 36 

wherever found and, in discussion of such title, used language 

which, wilfully or otherwise, has been misconstrued by every 

one contesting the State since the date of the 'decision. Im

mediately the decision was promulgated, this office asked for a 

modification of the language of the decision concerning the 

State's title to sections 16 and 36 in every township, and a sub

sequent decision was rendered, making the court' s position 

more plain. 

In order to understand the problem presented, it would be 

necessary to say that, since the inception of Statehood, the 

Land Board of this State has conceived the law to be that, 

where sections 16 and 36 are los t to the State by reason of be

ing included in Indian reservation s, fo rest reserves, or other

wise, the State had a right to select lieu lands in place thereof. 

This policy has been consistently fo llowed. In a great many 

cases, through protraction or otherwise, the State has ascer

tained that great numbers of its sections 16 and 36 were in 

forest reserves, were isolated and comparatively worthless. 

Such sections have been designated " lost," and lieu lands se

lected in place thereof in accessible places, to the great financial 

benefit of the State. This office, therefo re, conceived that the 

decision, holding that sections 16 and 36 passed to the State at 

the date of the grant, absolutely worked a great hardship upon 

the State, and thi s was the interpretation which parties adverse 

to the State sought to place upon the decision of our Supreme 

Court in the case of Balderston vs. Brady, Supra. 

Before motion was made to modify the language of the 

Court in thi s case, we were served by the Department of the 

Interior with a notice to show cause why the land selected m 
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the Marble Creek District, heretofore referred to, should not be 

relinquished under the language of our Supreme Court in the 

Balderston vs. Brady case. That is because a ~Teat portion of 

the base used in the selection of this land was 16 and 36 in the 

Coeur cl' Alene Indian reservation and in forest reserves. 

'vVe have answered by brief very thoroughly the order to 

shovi.r cause, but have received no decision thereon to this date. 

This is another matter which if decided adversely to the State 

must be threshed out in the Federal Courts of the land. 

The Supreme Court after argument upon rehearing in the 

Balderston vs. Brady case, however, made its position plain 

upon the question and held with the contention made by this 

department as to the rights of the State t'o said school sections, 

and the Legislature at its last session, by appropriate action 

passed legislation removing all doubt of the right of the ~tate 

to assign as base unsurveyed sixteens and thirty-sixes where 

the same was incluclecl within forest reserves, and hence lost to 

the State. 

These two lines of cases and the preparation of the exhaus

tive briefs thereon have involved this office in tremendous work 

aside from its regular duties. 

The problem of securing patent for the Carey Act lands in 

the State which have been reclaimed has taken a great deal of 

the time of this Department during the past two years. 

U nder the Carey Act, the State is entitled to patent for a 

project whenever it has provided a sufficient water right in a 

substantial ditch to reclaim the lands from their desert char

acter. There are now pending before the Department lists for 

patent 6, 7, 8, 9, 10, 11, 12, 13 and 14, embracing lands upon 

the original South Side Twin Falls project, the Twin Falls 

North Side project and the Idaho Irrigation project. The 

many questions that have been raised by the Department have 
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caused great delay, and required this office to procure a great 

number of reports and statements regarding water supply and 

construction work upon these projects. It is my opinion that 

the delay is caused primarily for the reason that the Govern

ment has but one man who makes the inspections required not 

only in this state, but of all the Carey Act projects, and that up 

until recent date, such inspectors have been men entirely un

familiar with irrigation problems. However, the officer now in 

charge is very energetic and thorough in his knowledge of the 

questions before him, and during the next year, the matter 

should be brought to a close. 

The importance of obtaining the patents to these lands is 

readily seen when thoi1ght is given to the fact that until this 

step is taken the settlers have no title upon which they can 

borro.w money for improvements, and that the land in such a 

condition has not its market value, nor is it -taxed above the 

minimum amount. 

Many other cases of State wide importance have been before 

the Supreme Court during my term of office, and will receive 

such consideration as I deem they merit at a later stage of this 

report. 

During the past two years, this office has examined and 

passed upon some five hundred and six abstracts in connection 

with farm loans. Some of these abstracts have been very long 

and complicated, and in many instances they had to be passed 

upon several times before they were found satisfactory, but 

each abstract which passed through this office received 

thorough and careful examination. 

I have kept the work of the office within the appropriation 

prescribed by the Legislature. 

I desire to express my appreciation of the courtesy extended 

to this office by the members of the Legislature, the Supreme 
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Court and the District Court, the various State officers, and 

the County Attorneys of the various counties. Because of the 

courteous treatment received from all we have .had dealings 

with, the work of the Attorney General's office has been greatly 

facilitated and pleasure added to what would otherwise have 

been mere drudgery in the performance of officia) duties. 

RECOMMENDATIONS. 

The land business of the State is the greatest business in 

which the State is engaged. It is a tremendously great institu

tion. The effect of mishandling this business will redound to 

the State's detriment not only at present but for generations to 

come. 

Under bur constitution the land business of the State is 

vested in four ( 4) executive officers of the State, the Governor, 

the Attorney General, the s·uperintendent of Public Instruction 

and the Secretary of State. Under an amendment submitted, 

the State Auditor has been added to this list, making five ( 5) 

members of the State Land Board. All the business of the 

State concerning its lands must be acted upon directly by this 

board. I believe a moment's consideration will convince any 

one that this system of handling the State's most important 

business is inadequate and unbusinesslike. 

Matters arise concerning the State's land business which 

should receive immediate attention, but they must be deferred 

until such time as the majo1·ity of the board can be gotten to

gether. In the meantime, the members of the board are at

tending to other official duties and may not be within reach. 

No important action can be taken without a meeting of this 

board. 

The statute provides that the regular meetings of the board 

should be held on the second Wednesday of each month. The 
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actual facts are that the State Land Board should meet every 

clay, and it does meet clay after clay when a quorum can be se

cured . But great time is wasted in trying to get the attendance 

of members when pressing matters require immediate attention. 

T he business of the office that should be taken up day by day 

and dispose<;! of is delayed clays and weeks, through no fault of 

the members of the board, who are compelled to give attention 

to other matters. 

There are now in the State of Idaho 42 Carey Act projects, 

involving 2,630,833.43 acres of land . . Thousands of settlers 

have come from various parts of the U nited States to make 

their homes among us. It has been the constant desire and 

effort of th.e State Land Board to look after their interests and 

protect them in every possible way, and this has been done as 

nearly as it can be done under existing conditions and with the 

antiquated method of doing business which the constitution of 

this State prescribes in matters concerning the land business 

of the State. 

I have tried to detail some of the difficulties that arise con

cerning the business of this great board, and I believe that 

steps should be taken by this Legi slature to bring about much 

.needed changes in the method of admini stering the State's land 

business. 

Great bodies of the State's land are included within Carey 

Act projects, and it is necessary for the State to take steps to 

procure ·water for these lands. U nder our statute an appro

priator has nine years within which to put the water to a bene

ficial use and, in case this is not done within the prescribed time, 

the appropriator loses control of the water. Cases arise, there

fore, where water has been contracted for State land but where 

the land, under our constitution, has not passed to the settler 

within the time allowed the irrigation company to put the water 
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to a beneficial use. For the protection of this State land, there

fore, it is necessary that an act be passed which would permit a 

greater time for the reclamation of State land than is allowed 

for private lands. 

Provision should be made by law authorizing the Attorney 

General, the Governor, or the Legislature, in cases of great 

public moment, to submit to the Supreme Court of the State, 

questions for decision. I am full y aware that the Supreme 

Court is almost overcome with work, but I believe that the 

public good requires the measure to which I have just referred, 

without the necessity for indulging in an obvious subterfuge 

in order to get test cases before the Supreme Court. 

The anti-trust Jaw of this state should be strengthened. Our 

Jaw at the present time on this subject is very inadequate. I 

believe that the public is suffering from local trusts and com

binations and understandings had between dealers in the neces

sities of life, and that these combinations arbitrarily fix the 

price of such necessities. A law should be framed to give the 

Attorney General power and authority to conduct inquisitions, 

and to appear before grand juries, and to make investigation 

into conditions in this regard throughout the State. 

The public institutions of the State are doing business under 

an antiquated system, and the present Legislature should enact 

laws modernizing the system under which the business of the 

state .is transacted. I have a special reference in this matter to 

the state educational institutions. I believe that a thorough 

systematizing under the new constitutional amendment, pro

viding for a State Board of Education would reduce the cost 

of operaing State Educational Institutions by a very material 

amount. 

Our people are suffering at the present time froni. over taxa

tion. This is not due in my opinion so much to any particular 
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administration as it is due to a spirit of profligacy and ruinous 

extravagance existing in the smaller subdivisions of the gov

ernment and municipalities. Incoming county commissioners 

and local school boards should be warned by the Legislature to 

adopt a strict and rigid spirit of economy in all affairs. The 

present administration in the state, I am sure, will see to it that 

the State government is economically conducted, and the local 

boards and bodies heretofore referred to should realize the 

seriousness of the situation and should economize in every pos

sible way consistent with good government. 

It should be borne in mind constantly that Idaho 1s a new 

state. That much of our land is not improved, and that our 

resources have not been developed as yet, and we should not 

permit ourselves to fashion too closely after our rich neighbors 

who are better circumstanced than we are, in the matter of 

adopting new fangled notions of government, trying out new 

theories, and establishing new institutions, all of which must be 

supported in the last analysis by the taxpayers. 

I would most earnestly recommend that you in an appro

priate manner urge the Legislature to curtail expenditures and 

economize in every possible way, and to scrutinize most closely 

all demands made upon it for expenditure of State money. 

Building and loan companies are operating in the state at 

present, and have been for a great many years without regula

tion of any kind, and the result has been that irresponsible com

panies have milched the people of our state, and especially the 

poorer classes who desire to build homes and are unable to do 

so for want of capital. The Legislature should pass a law 

compelling an examination of these building, loan and security 

companies before they are permitted to operate in the State · of 

Idaho, and to regulate the business of such company and pre-
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vent wild cat schemes of this kind from being perpetrated upon 

the people. 

The last Legislature amended the law so that the Board of 

Examiners are authorized to allow items in bills less than two 

· dollars without vouchers. This law should be changed so far 

as it applies to appointive officers, and an appointee should be 

required to file vouchers for each item of his bill, except salary. 

Heads of de1:iartments and appointive officers should not be 

allowed expenses outside of the state unless directed in writing 

by their boards to make such trip upon important business of 

their depat~tments , and then onl y when the matter lias been 

submitted to the State Board of Examiners, who should certify 

that the business is public business necessary to the State's wel

fare, and that the amount of expense~ which the party shall in

cur is limited by the said board. A large item of expense has 

been incurred by the practice that has grown up of heads of 

departments attending conventions and making extensive trips 

outside of the State without authori zation, and without the 

knowledge of anyone connected with the State's government 

until a bill for expenses has been presented for payment. 

In many counties of the State, the compensation of the 

County Attorneys is wholly inadequate, and under the law at 

present the Board of County Commissioners have no authority 

to employ counsel to assist the County Attorney in important 

criminal cases. The Legislature has provided that the County 

Commissioners may employ counsel in civi l cases to assist the 

County Attorney, and I recommend that this authority be ex

tended in criminal cases as ·well. 
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STATEMENT OF CASES ARGUED IN THE SU

PREME COURT OF THE STATE-CRIMINAL 

APPEALS. 

State vs.Harvey L. Beslin ( 112 Pac. 1053 )-The defendant 

was convicted in the District Court of the E ighth Judicial Dis

trict of the crime of child stealing, and was sentenced to im

prisonment to from two to ten years. The decision of the 

lower court was reversed. 

State vs. Loiiis Moon, et al. ( 117 Pac. 757 )-The defendant 

was convicted in the District Court of the Third Judicial Dis

trict of the crime of assault with a deadly ·weapon, and sen

tenced to imprisonment for eighteen months. Judgment of the 

lower court was affirmed. 

State vs. Henry Schreiber ( 114 Pac. 29)-The defendant 

was convicted in the District Court of the F ifth Judicial Dis

trict of the illegal sale of intoxica~ing liquors, and sentenced to 

pay a fine of $250. The appeal was dismissed. 

State vs. Earl Haggerty ( 114 Pac. 29)-The defendant was 

convicted in the District Court of the Fifth Judicial District of 

the illegal sale of intoxicating liquors, and sentenced to pay a 

fine of $500 and confinement in the county jail for five months. 

The judgment was modified by stipulation to the extent of 

eliding from said judgment the punishment of imprisonment. 

State vs. Ova Allen (117 Pac. 849)-The defendant was 

convicted in the District Court of the Seventh Judicial District 

of the State of Idaho, in and fo r Washington county, of the 

crime of battery, and sentenced to pay a fine of $300 and costs 

of prosecution. The decision of the lower court was affirmed. 

State vs. William Davis (Not reported)-T he defendant 

was convicted in the District Court of the Third Judicial Dis

trict of the crime of petit larceny, and the case came before the 
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Supreme Court in an application for writ of habeas corpus. 

The writ was denied. 

State vs. Fred Caldwell ( 123 Pac. 299)-The defendant was 

convicted in the District Court of the Second Judicial District 

of the crime of selling intoxicating liquor in violation of the 

local option statute, and sentenced to pay a fine of $500, and 

costs of suit. The lower court was reversed. 

State vs. L eo Cramer ( 119 Pac. 30)-The defendant w;, 

convicted in the District Court of the Fourth District of the 

crime of violating the banking laws of the State, and sentenced 

to imprisonment in the penitentiary for a term of from six 

months to two years. The judgment of the lower court was af

firmed. 

State vs. Josie West ( 118 Pac. 773 ) - The defendant was 

convicted in the District Court of the First Judicial District for 

the crime of having voted at an election, contrary to Section 

360, Revised Codes of Idaho, and fined in the sum of $200 and 

costs of prosecution. The judgment of the lower court ~as 

reversed. 

In re Da.:.wson ( 117 Pac. 696 )-The petitioner was convicted 

in the District Court of the Fourth Judicial District of the 

crime of grand larceny. Application was made for writ of 

habeas corpus, which was denied by the Supreme Court. 

State vs. Manual Silva ( 120 Pac. 835)-The defendant was 

convicted in the District Court of the Fourth Judicial Disfrict 

of the crime of selling intox icating liquors in violation of the 

local option law, and sentenced to imprisonment in the county 

jail for fi ve months and to pay a fine of $500 and costs of 

prosecution. The lower court was affirmed. 

State vs. Nathan L ott and Harrison Jabeth (123 Pac. 491) 

-The defendants, allottees in the Nez Perce Indian Reserva

tion, were convicted in the Distri\:t CQurt of the Second Judicial 
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District of the crime of grand larceny, and were sentenced to 

imprisonment for the indeterminate period of from eighteen 

months to fourteen years. The lower court was affirmed. 

· State vs. G. T. Os111ers ( 120 P ac. 165 )-The defendant was 

convicted in the District Court .of the Second Judicial District 

of illegal sale of intoxicating liquor, and was fined $50.00 and 

costs. The judgment of the lower court was reversed. 

State vs. John Brill (120 Pac. 163)-The defendant was 

convicted in the District Court of the Third Judicial District of 

the crime of robbery~ and sentenced to imprisonment in the 

penitentiary for from five to eight years. Judgment of the 

lower court was affirmed. 

State vs. August Paulsen ( 123 Pac. 588 )-The respondent 

was indicted for making a false report in regard to a bank of 

which he was director. A demurrer to the indictment was .sus

tained. Appeal was taken by the State for the purpose of ob

taining a construction of Sec. 7128, Revised Codes. The ac

tion of the trial court in sustaining the demurrer held error. 

State vs. Jesse Miles ( 124 Pac. 786)-The defendant was 

convicted of forgery in the District Court of the Fourth Judi

cial District, .and sentenced to from two to four years in the 

State Penitentiary. The decision of the lower court was re

versed. 

State vs. N. S. Sage (126 Pac. 403)-T he defendant was 

convicted in the District Court of the Sixth Judicial District of 

the crime of embezzlement, and sentenced for a term of from 

one to fourteen years in the State Penitentiary. The lower 

court was affirmed. 

State vs. George Winter (Not reported) -The defendant 

was convicted in the District Court of the Fifth Judicial Dis

trict of the crime of resisting an officer, and sentenced to pay a 

fine of $3,000.00 and imprisonment in the c~unty jail for a 
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period of thirty clays. This case is now pending on appeal be

fore the Supreme Court. 

State vs.Herman Lay11ian ( 125 Pac. 1043 )-The defendant 

was convicted in the District Court of the inth Judicial Dis

trict for the i11egal sale of intoxicating liquors, and sentenced 

to pay a fine of $500.00. The judgment of the lower court was 

affirmed. 

State vs. Yturaspc ( 125 Pac. 802)-The defendant was con

victed in the District Court of the Third Judicial District of the 

crime of assault with a deadly weapon, and sentenced to pay a 

fine of $500.00. The judgment of the lower court was af

firmed. 

State vs. W. H. Adanis (126 Pac. 401)-The defendant was 

convicted in the District Court of the N inth Judicial District 

for a violation of the local option law. The fudgment of the 

lower court was reversed. 

State vs. Emil Carlson (Not reported)-The defendant was 

convicted in the District Court of the N inth Judicial District 

for maintaining a common nui sance contrary to the Search and 

Seizure Act. This case is now pending before the SLwreme 

Court. 

State vs. August Vogel (Not reported)-The defendant was 

convicted in the District Court of the Ninth J uclicial District 

of the crime of grand larceny, and sentenced to serve a term of 

from one to fourteen years. This case is now pending on ap

peal from the Supreme Court. 

State vs. Clevenger and Allen (Not reported)-The defend

ants were convicted in the District Court of the Fourth Judicial 

District of the crime of murder in the first degree, and sen

tenced to li fe imprisonment in the State Penitentiary. This 

case is now pending on appeal before the Supreme Court. 
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CIVIL APPEALS. 

Curtis Pike vs. State Board of Land Co111missioners ( 113 

Pac. 447)-This was an original action brought in the Su

preme Court for a writ of prohibition against the State Board 

of Land Commissioners to prevent the sale of a large body of 

State lands. The writ was denied. 

Geo. B. Rogers vs. James H. Hawley et al. (115 Pac. 687)

This was an original action brought in the Supreme Court 

praying for a writ prohibiting and restraining the State Land 

Board from the commission of certain threatened acts-involv

ing the right of the Land Board to assign as a base for lieu 

land selections sections 16 and 36 in forest reserves, or in any 
I 

other part of the unsurveyed public domain within the State. 

The Supreme Court held that the board was acting within the 

scope of its power and authority, and that the writ prayed for 

should not issue. 

State & H. T . West vs. Twin Falls Canal Co., (121 Pac. 

1039)-This was an original action brought in the Supreme 

Court praying for a writ of mandate to compel defendants to 

issue shares of water stock to Plaintiff H. T. West, who was a 

purchaser of State Janel under the irrigation system of defend

ant company. The writ was granted. 

Geo. W. Fletcher vs. W. L. Gifford (115 Pac. 824)-This 

was an application for writ of mandate to compel the defend

ant as Secertary of State to sign bonds of the State authorized 

by the Eleventh Session of the Legislature. This action ·was 

brought to test the validity of the bond issue amendment. 

Peremptory writ issued. 

Grice vs. Clearwater T imber Co. (117 Pae. 112)-Tbis was 

an injunction suit brought by plaintiff against defendant to 

prevent the construction of a dam in the North Fork of the 
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Clearwater river. Judgment of the lower court in favor of de

fendant was affirmed. This office appeared as amici curiae. 

Ex parte Case ( 116 Pac. 1037)-Petitioner was arrested 

and convicted in the Justice Court for violation of Section 1458 

of the Revised Codes of Idaho, relating to the employment of 

• aliens on public works. Upon application · for writ of habeas 

corpus to obtain discharge from imprisonment, petitioner was 

discharged. 

Continental Life Insurance Co. vs. Hattabaitgh (121 Pac. 

81 )-In this case, the plaintiff, a foreign corporation, made 

application for a writ of mandate to compel the defendant, the 

State Insurance Commissioner, to accept, adopt and approve a 

certain policy of the plaintiff which did not contain certain 

matters required by the statute to be set out in policies of in

surance. Application for writ of mandate was denied. 

Edna R . Kohney vs. Wm,. C. Dwibar ( 121 Pac. 544 )-This 

was an appeal by the administratrix of the estate of Albert B. 

Kohney from an order of the Probate Court refusing to settle 

and allow final account of administratrix until such time as she 

paid an inheritance tax upon the half interest in the commun

ity property belonging to the wife of the deceased. Judgment 

of the probate court reversed by the District Court. Judgment 

of the District Court affirmed. 

Fenton vs. Board of County Commissioners of Ada County 

(119 Pac. 41)-This was an action by a taxpayer to have a 

certain order of the Board of County Commissioners of Ada 

county, levying and fixing a tax of three mills on the dollar for 

general school 1)urposes for the county for the year 1911, set 

aside and annulled. The order was set aside by the District 

Court, which was affirmed by the Supreme Court. 

Barton vs. S chmershall et al. ( 123 Fae. 385 )-This was an 

original action against the State Board of Medical Examiners 
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to compel the issuance of a physician's license without an ex

amination. Writ was denied. 

State vs. Fred Gooding (124 Pac. 791)-This was an ap

peal from the District Court of the Fourth Judicial District 

from a judgment rendered in favor of the d~fendant in a pro

ceeding by the State to remove him from the office of Highway • 

Commissioner. The lower court was affirmed. 

W a/bridge et al. vs. Robinson, State Engineer ( 125 Pac. 

812)-This was a_n action by Walbridge et al. for writ of man

damus to compel A. E. Robinson, State Engineer, to give notice 

and grant a certificate of completion of diversion work. From 

a judgment by the District Court of the Third Judicial District, 

g ranting the writ, the defendant appeals. The lower court was 

reversed. 

Sullivan vs. Board of Commissioners of L emhi County (125 

Pac. 190 )-This was an appeal from an order of the Board 

of County Commissioners of Lemhi county refusing to grant a 

liquor license. The Commissioners appealed to the . Supreme 

Court from a judgment of the District Court reversing the ac

tion of the board. The lower court was reversed. 

Joy vs. Gifford ( 125 Pac. 181 )-This was an original pro

ceeding against Wilfred L. Gifford, Secretary of State, for 

writ of mandamus to compel him to file the nomination of 

Charles P. McCarthy, candidate for District Judge. The Sec

tary declined to file the same for the reason that he claimed 

there was no election to be held for election of District Iudge. 

A lternative writ was quashed and proceedings dismissed. 

Seawell vs. Gifford (125 Pac. 182)-This .was an original 

application by John L. Seawell for a writ of mandate, com

manding Wilfred L. Gifford, Secretary of State to receive and 

file a certificate of nomination. Application denied. 

Hyslop and Shinn vs. Board of R egents of the University 
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( N 0t reported )-This is an action instituted by plaintiffs 

against the Regents of the University for a recommendatory 

judgment arising out of a contract between each of the plain

iffs and the board. This case is now pending before the Su

preme Court. 

State ex rel Spofford vs. Gifford ( 126 Pac. 1060)-This was 

an original action instituted in the name of the state for a re

straining order enjoining Wilfred L. Gifford from certifying 

nominations of the Progressive party. Granted in part and 

denied in part. 

MISCELLANEOUS CASES. 

State Board of H ealth vs. C. C. Conant (Not reported)

This action was instituted to recover a certain sum of money 

held by C. C. Conant as administrator of the estate of J. L. 

Conant, deceased. The matter was settled out of court. 

Idaho Iowa Lateral & Reservoir Co. vs. State of Idaho (Not 

reported)-This action was brought' to condemn certain state 

land desired for a reservoir site. Damages were awarded the 

State upon report of commissioners appointed. 

State vs. Addie Marsters et al. (Not reported)-This was 

a foreclosure proceeding instituted by the State upon a mort

gage given to it to secure a farm loan. 

State vs. John Beede et al. (Not reported)-This was a 

foreclosure proceeding instituted by the State in the Second 

Judicial District upon a mortgage given it to secure a farm 

loan. The matter is still pending. 

State vs. American Bankers Assurance Co. (Not reported) 

-This is an action instituted by the State in the District Court 

of the Third Judicial District to secure the payment of a certain 

bond exernted by the defendant company to the State of Idaho. 

The matter is now pending. 
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The Great Shoshone and Twin Falls Water Power Co. vs. 

State Board of Land Co111,niissioners (Not reported)-This 

was a condemnation proceeding instituted to condemn a strip 

of state land desired fo r reservoir si te. The matter is pending. 

The Twin Falls Railway Co. vs. State Board of Land Com

missioners (Not reported)-This was a condemnation proceed

ing instituted by the Twin Falls Railway Co. to condemn a 

strip of land desired fo r right-of-way. The matter is pending. 

CASES IN THE FEDERAL COURT. 

United States vs. State (Not reported) - This was an action 

in condemnation instituted by the U nited States to condemn 

certain State land situated in Boise and Elmore counties, de

sired for reservoir purposes. 

W estern Union Telegraph Co . vs. James H. Hawley et al. 

( Not reported)-This is an action instituted by the Western 

Union Telegraph Co. in the U nited States District Court ap

plying for an order restraining the Board of Equalization and 

the assessors of the various counties throughout the state from 

• assessing and collecting taxes from the plaintiff company. The 

case is now pending before the Circuit Court. 

LAND CASES. 

State vs. F. E . Winchell. Land in Twp. 46 N. R. S W. State 

selections held intact. 

State vs. John Yarber. Land in Twp. 48 N. R. 5 W. Pend

ing before the Commissioners of the General Land Of

fice. 

State vs. Janies B. Sargent. Land in Twp. 44 N. R. 3 E. 

Pending before the Secretary of the Interior. 

State vs. Archie L. Sinclair. Land in Twp. 45 N. R. 4 W. 

Commissioner General Land Office affirmed rejection 
homestead application. 
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State vs. Daniel J. Blackmer. Land in Twp. 45 N. R. 4 W. 

Pending. 

State vs. Frank S. Royer. Land in Twp. 45 N. R. 4 W. 

Commissioner General Land Office affirmed rejection 

homestead application. 

State vs. Chas. A. Dewey. Land in Twp. 44 I . R. 2 E. Pend

ing befo re the Commissioner General Land Office. 

State vs. Thos. Spivey et al. ~ineral pt="otest. Land in T. 5 

N. R. 6 E. i:ending. 

State vs. Albert Balshisser. Land in T 44 N. R. 4 W. State 

selections held intact. 

State vs. Edwin A. Squibb. Land in T. 44 N. R. 5 W. State 

selections held intact. 

State vs. J. Lee vVillia11is. Land in T. 44 N .R. 5 W. State 

selections held intact. 

State vs. Mildred Wiggins. Land in T. 44 N. R. 5 W. State 

selections held intact. 

State vs. John C. Ela.ck. Land in T. 43 N. R. 4 W. Pending 

before the Secretary of the Interior. 

State vs. Charles A. Libby. Land in T. 43 N. R. 4 W. Pend

ing before the Secretary of the Interio r. 

State vs. Geo. E. Coleman. Land in T. 44 J. R. 4 W. Pend

ing before the Secretary of the Interior. 

State vs. Geo. E. Magee. Land in T. 43 N. R. 4 W. Pending. 

State vs. John S. Mcintyre. Land in T. 44 N. R. 5 W. Pend

ing before the Secretary of Interior. 

State vs. Thos. A. Rogers. Land in T. 43 N. R. 4 W. Pend

ing before the Secretary of the Interior. 

State vs. Joseph W. Volleneck." Land in T. 48 N . R. 5 W. 

State selections held intact. 

State vs. Archie W. Lammers. Land in T . 48 N. R. 5 W. 

State selections held intact. 
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State vs. Salma A. Nyqitist. Land in T. 47 N. R. 5 W. State 

selections held intact. 

State vs. Hattie S111.ith. Land in T. 44 N. R. 4 W. Commis

sioner of the General Land Office affirmed rejection 

homestead application. 

State vs. Geo. E . Doitglas. Land in T. 44 N. R. 2 E. Pending 

before the Commissioner of the General Land Office. 

State vs. Lillian Ferguson. Land in T. 44 N. R. 2 E. Pending 

before the Commissioner of the General Land Office. 

State vs. David H. Kerr. Land in T. 44 N. R. 2 E. Commis

sioner General Land Office affirmed rejection home

stead application. 

State vs. 0. W. Lindsley. Land in T. 56 N. R. 2 E. Pending. 

State vs. Oscar L. Lindsley. Land in T. 56 . R. 2 E. Pend-

mg. 

State vs.Jam.es Campbell. Land in T. 56 N. R. 2 E. Pending. 

State vs. Emniett Cudy. Land in T. 54 N. R. 5 W. Pending. 

State vs. Martha Cudy . . Land in T. _54 N. R. 5 W . Pending. 

State vs. Michale Brady. Land in T. 45 N. R. 3 W. State 

selections held intact. 

State vs. W.W. Bracken. Land in T. 47 N ., R. 3 W . Pending. 

State vs.John Du11phy. Land in T. 44 N. R. 4 W. 

State vs. Chas. I. Morgan. Land in T . 47 N. R. 5 W. State 

selections held intact. 

State vs. Frank K eller. Land in T. 4-4 N . R. 3 E. Commis

sioner General Land Office affirmed rejection home

stead application. 

State vs. Wm. J. Harris. Land in T. 37 N. R .5 E. Mineral 

protest. Pending. 

State vs. Henry M . Smith . Land in T. 52 N. R. 5 W. Com

missioner General Land Office affirmed rejection 

. homestead application. 
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State vs. M. F. Setters. Land in T. 48 I R. 6 W. Case 

closed upon withdrawal of appeal. State selections 

held intact. 

State vs. Bert A. R ecd. Land in. T. 48 N. R. 6 W. ' State 

selections held intact. 

State vs. Ira C. Hartsall. Land in T. 48 N. R. 6 W. State 

selections held intact. 

State vs. Wm. C. Kruse. Land in T. 48 N. R. 5 W. Com

missioner affirmed rejection homestead application. 

State vs. Roy A. Braman. Land in T. 48 N. R. 5 W. Com

missioner General Land Office affirmed rejection 

homestead application. 

State vs. Margaret Hester. Land in T. 44 N. R. 4 \V. 

State selections held intact. 

State vs. Edward Collins. Land in T. 44 N. R. 5 W. State 

selections held intact. 

State vs. John A. K eeper. Land in T. 44 N. R. 4 W. State 

selections held intact. 

State vs. Jo el I. Sheldon. Land in T. 46 N. R. 4 W. State 

selections held intact. 

State vs. Lewis E . Larson. Land in T. 48 N. R. 6 W. State 

selections held intact. 

State vs. Nicholas Kay!. Land in T. 48 N. R. 6 W. State 

selections held intact. 

State vs. Salam, C. Kurdy. Land in T. 48 N. R. 3 W. State 

selections held intact. 

State vs. Oscar C. Y oimg. Land in T. 48 N. R. 5 W. State 

selections held intact. 

State vs. Ennis C. Thomas. Land in T. 48 N. R. 5 W. State 

selections held intact. 

State vs. la1nes H. Wylie. Land in T. 48 N. R. 4 W. State 

selections held intact. 
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State vs. John M. Privett. Land in T. 48 N. R. 5 W. State 

selections held intact. 

State vs. Alonzo E. Rice. Land in T. 44 N. R. 3 E. Com

missioner General Land Office affirmed rejection 

homestead application. 

State vs. Wni. D. Fisher. Land in T. 45 N. R. 5 W. Pend

ing before Commissioner General Land Office. 

State vs. Wm. H. Rudolph. Land in T. 44 N. R. 4 W. Pend

ing before Commissioner General Land Office . 
• 

State vs. Willis L. Christie. Land in T. 47 N. R. 4 W. Pend-

ing before the Secretary of the Interior. 

State vs. James W etch. State selections held intact. 

State vs. Ernest Martin. Land in T. 46 N. R. 4 W. State 

selections held intact. 

State vs. John M. McCarty. Land in T. 44 N. R. 4 W. Com

missioner General Land Office affirms rejection home

stead application. 

State vs. Mary L. King. Land in T. 44 N. R. 4 W. Com

missioner General Land Office affirms rejection home

stead application. 

State vs. Geo. B. May. Land in T. 44 N. R. 4 W . State 

selections held intact. 

State vs. Earl I. Smith. Land in T. 47 N. R. 3 W. State 

selections held intact. 

State vs. Carl L. Schulrud . . Land in T. 44 N. R. 4 W. Pend

ing before the Secretary of the Interior. 

State vs. Index Mining Co. Land in T. 49 R. 2 E. Mineral 

protest. Pending. 

State vs. Geo. Putman. Land in T. 32 N. R. 4 W . Passed 

by the State. 

State vs. Orville B. Webb. Land in T. 48 T. R. 5 W. State 

selections held intact. 
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State vs. Peter Coll. Land in T. 47 N. R. 2 E . Pending. 

State vs. Walter H ess. Land in T. 47 N. R. 2 E. Pending 

before the Commissioner General Land Office. 

United States vs. Stat~. Involving lists 04401, 01397, 01391 , 

01398, 0 1044, 011071, 03238. 

Ju re applications for patent under the Carey Act. Lists Nos. 

7, 8 and 9, covering 198,570.58 acres, are now pending 

before the Department. Also lists Nos. 10, 11 , 12, 13 

and 14 are pending. 

The fact that a great portion of my time is taken up by 

board meetings has made it necessary to rely, to a consider

able extent, upon my assistants for the detail work of this 

office. I have at all times during the present had two Assist

ants Attorney General in the office, and one stenographer, 

namely, Hon. Joseph H. Peterson, Hon. 0. M. Van Duyn 

and Miss Martha Heuschkel. Their time has been taken up 

enti rel y with the work of the office, and much credit is clue 

them for the able and conscientious work clone in achieving 

the results set out in this report. T hey and each of them have 

my utmost confidence, and I desire to commend them for the 

services they have rendered this office and the State. I have 

::i.lso had a connection with Hon. John M. Rankin, an attorney 

in Washington, who has rendered considerable valuable as

sistance in the settlement of the land questions before the De

partment. His compensation has been paid partly from the 

office funds, and partly from the general maintenance of the 

Land Department. 

As stated in the early part of this report, much time is re

quired in answering questions and in writing opinions for 

public officers and individuals in private life. The Attorney 

General is by statute required to advise State Officers, Mem

bers of the Legislature and County Attorneys on questions of 
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law, but we have in a great many instances, where the work 

of the office has permitted, given opinions to individuals where 

points involved seemed to be of public importance. Following 

are a few of the opinions which have been rendered during my 

incumbency, and are included in my report, as it is believed 

their promulgation in this fashion will save much time in the 

future in answering the same questions which are attempted 

to be answered in these opinions. 

Respectfully submitted, 

D. C. McDouGALL, 

Attorney General, 



OPINIONS 
May 1, 1911. 

Hon. 0 . V . Allen , State Treasurer , Boise. 
Dear Sir: Replying to yours of this date asking my opinion as to the 

validity of the bond issu e to the extent of $4,000, under House Bill 275, I 
have to say, this b ill provides in the titl e for the issue a nd sale of $4,000 
bonds for the bonding of the construct ion and g ra ding of fif teen miles of . 
public highway described, and provides throughout the bill in a ll partic ula r s 
ex cept in sec tion 6, for the .issuance a nd sale of $4,000 bonds. 

Section 6 directs and au thof'izes th e Sta t e T reasurer to issue s ix bonds in 
the sum of $1,000 each. This is manifestl y a typographical e rror, a nd our 
court has h eld in the case of Speer YS. Stephenson, 16 Idaho 708, that where 
in a b ill the statute uses on e word, a nd i t is manifes t from the contex t of 
the bill that ano t her is m eant, or was inte n ded to be used, it was s uch an 
e rror as would not render th e statute ina·e finite or uncertain so a s to make 
it void or unconstitutional, bu t that the court wou ld construe the statute 
according to the evident intent of the Legislature. 

I am, the r efore, thorough ly of the opinion tha t this bill a uthorizes the sale 
a nd issuan ce of $4, 000 of Sta t e bonds. 

Yours very respectfu lly, 

Hon. O. V. Allen , State Treasurer, Building. 

D. C. McDOUGALL, 
Attorney General. 

March 19, 1912. 

Dear Sir: Replying to yours of the 18th inst. asking for construction of 
Chap. 207 of the Laws of 1911, a nd .as to whether the same is operative for 
the full year of 1911 or on ly from May 1, 1911, I beg to say . tha,t in my 
opinion the law was onl y oper'l.tivf> frnm May, 1911, but for the purpose of 
fixing the liability of the express companies, this is immateria l. 

U nder said ch a pter, a ll express companies in the State a r e r equired to pro
cure a license a nd pay for the same three per cent upori their gross income 
for the preceding year e nding December 31st. There is rio provision fo r giv
ing them a license for part of a year, and th e la w does not provide for the 
payment of the lice nse for the months that they are "doing business, but . 
upon th e going into operation of this law, the said companies were r equired 
to pay a n a nnua l li cense, the fee of which is determined by the amount of 
the ir total bus iness for a n entire year . The L egis la ture might have se
lect ed the year 1905, a nd requ ired them to pay a license fee upon the busi
ness they did during that year, a lthough during the year 1905, the law was 
not in existe n ce. The term of on e year is u sed entirely for ascertaining the 
a mount of the li cense fee, and you are, th erefore, advised that it is the 
opinion of thi s office that the companies should make a statement showing 
the amoun t of the ir gross r eceipts of such company received in the state 
for the year ending December 31, 1911. The n three p e r cent of said sum is 
the a mount of their li cense t ax. 

Yours very respec tfully, 
D. C. McDOUGALL, 

Attorney General. 
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July 10, 1912. 
Stanton Bark, Esq. , County Surveyor, Mountain Home, Idaho. 

Dear Sir: R ep lying to your ques tion a s to w he ther a county central com
mittee can place a name on the official ballot for th e November election, 
relating to the filling of a va can cy whe r e no person 's name w a s fil ed for 
nomina tion on that ti ck e t a t leas t thirty days before the primary election to 
be held in July. will say it is m y opinion that thi s does not create a vacancy 
w ithin the meaning of the prima ry election law, a nd that the centra l com
mittee would have no pow er to fi ll such position by a ppointme nt so a s to 
entitl e the na m e of a pe r son n omina ted by said committee to b e placed upon 
the p a rty tick e t at the g eneral elec tion. 

Yours v ery r espec tfully, 
D . C. McDOUGALL, 

Attorney General. 

Ma rch 27, 1911. 
Mr. H . Rothwell , Deputy Assessor, Grangeville, Ida ho. 

Dea r Sir: Reply ing to your le tter of M a rch 24, 1911, which is as follows: 
"During the year 1910, E. W. Oliver of t h is p lace made fin a l proof 

on a piece of mining ground, r eceiv ing a Receiver' s r eceipt for the fee. 
H e d id not get th e d eed until a fte r the second Monday of thi s year . 
Is the property subject to taxa tion for the year 1911 ?" 

I beg to say that in my opinion the said prope rty is subject to taxation for 
the year 1911. 

The r ule established by a long line of authorities is tha t wher e the prop
erty h as been "earned; " w h er e ever y thing has been don e by the e ntry m a n, 
a nd ther e only rema ins to issu e a pa tent to him in order to . ves t him with a 
pe rfect legal and equitable title, tha t the property is t a xable, even though a 
patent h a s not is su ed, 

With best r eg a rds, I a m , 
Yours v ery respectfully, 

D. C. McDOUGALL, 
Attorney Gen er a l. 

Ma r ch 22, 1911. 
Mr. J a mes R. Bothwell , County Attorney, Shoshone, Ida ho. 

Dear Sir: R eplying to your letter of tne 11th in s t. asking the opinion of 
this office as to whe th er or not la nds upon which final proof by the se ttler 
under the Ca rey Ac t has been m a d e but patent not issued from the govern
ment to the Sta te nor from the Sta te to th e settler is subj ec t to taxa tion. 

Also the same qu'estion relati ng to lands under th e Government project . W e 
h a v e gone in to this m a tte r to a quite full extent endeavor ing to r each a cor
rec t con clu s ion a nd on e which is necessary w e think will be susta ined in 
the Courts. 

The rule with regard to taxa tion of la nds is s t a t ed in Cooley on T a xation, 
Vol. 1, page 136, as follows: 

"It _i s cu s toma ry for the F eder a l Governmen t in rece1vmg a n ew 
State into the U nion to r eq uire from th e Sta te, though without neces
sity , a stipulation t hat th e publi c doma in ly ing within its limits sha ll 
not be taxed by the Sta te . The d isability r emains e ffective until the 
United Sta tes shall have m a de sa le or di sposition of the la nds, but it 
then t ermina tes notwith s ta nding the titl e m ay not h a ve p a ssed by t he 
a c tua l ex ecution a n d deliver y o f a pa t ent of conveyance ; the land b e 
ing actually severed from the pub lic dom a in by the sa le itself. But 
thi s p rinciple w ill n ot a pply in a ny ca se, until t he right to a patent is 
comple te, a nd th e equita ble titl e fully vested in th e party without any 
thing more to be paid or any act to be done going to the violation of 
the rlgh t." · 
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The rule is likewise s t a t ed by Judson on T axation, page 23, to be: 
"It may be said in g eneral t erms that a ll the property of the 

U nited Sta tes held for F ed eral purposes, as for public buildings or 
reservations, includ ing public do main, is ex empt from taxation, but 
this ex emption no longer exists when the right to a conveyan ce is 
secured by certificate of ent•ry o r purchase, even though no patent has 
been issued. The equita ble titl e must, howeve r, be full y v ested with 
ou t a ny more to be paid or a ny act to be don e going to the founda tion 
of the rig ht before the la nd can become taxable." 

Th e a uthorities cited to support thi s doctrine a re : 
R a ilroad Co. vs. Prescott, 16 W a llace 603, Wis. 
Central Railroad Co. vs. Price County, 133 U . S . 496. 

The Prescott case referred to is v ery pla in a nd to the point: 
"While we r ecog nize the doctrine h er e tofore ! ~id down by this court 

th a t la nd sold by the U nited Sta t es may be taxed before they have 
pa rted w ith th e legal title by issuing a p a t ent, it is to be unde r s tood 
as applicable to cases where the righ t to the patent is complete a nd 
the eq uita ble title is full y ves ted in the pa rty withou t a ny thing more 
to be paid or any act to be done going to the found a tion of his r igh t." 

Sec tion 1643 of our Codes d efines the prope rty s ubject to taxation in this 
State t o be : 

"All vropert y not cx.-mpt under the laws of the United Sta tes in
cluding inte r est in sa·1d lands to the extent of the amount paid thereon 
a nd th ~ value of a n y improvem ent." 

For the purposes of this case, thi s section of the statute may be con~i·l

e r ed identica l with Sec . 3607 K e rr's Cod e of Cali fornia, in construing which 
the Suprem e Court of that State in a long line of cases has h eld tha t la nds 
ceas ed to be public domain with r espect to t a x a tion, whe re privat e indi
v idua ls have ma de applicat ion the r efor, paid purchase money and r eceived 
ce rtificate from la nd office, even though patent has not issued. See cases 
und e r note 34 K err's Code, p age 881. 

See a lso Witherspoon vs. Duncan , 4 W a ll. 210. 
Carroll v s. Sta fford , 3 Howa rd 441. 
Brocklin vs. State of Tennessee, 117 U. S. 151. 

In the case of Mariner vs. Oconto L a nd Co. (Wis.) 126 N. W. 34, it is h eld 
that title to public la nds granted to the Sta te for a particula r purpose and 
regr a nted by the Sta te for the p urpose of the trust passes to the grantee as 
soon as it is earned and that fact is duly dete rmined, a nd from s uch date, 
the la nds a r e s ubject to the taxing la w s of the State whether the legal title 
shall have passed by pa tent from the State or gen er a l governm ent ·or not. 
It is h eld furth er in the sam e case th a t no tax can be imposed on public 
lands g ranted to the Sta te in trust fo r works of inte rna l improvem e nts a nd 
as to w hich the trus t has not been executed. B ut when th e trust is exe
cuted a nd the land earned, a tax may be imposed thoug h p a tents ther e for 
whi ch a r e due h a ve n ot been issued. 

In State against Itasca Lumber Company (Minn .) 111, N. W. 376, it is 
h~ : • 

"Where the legal titl e to lands r ema ins in the U nited Sta tes, the 
la nd is subject to taxation by the Sta te only afte r the fu ll consideration 
has been paid, a nd a perfect equitable titl e has vested in the pur
chaser." 
See a lso N. Mexico vs. Delinq u ent Tax Lis t, e t c., 73 Pac. 621. 

Jn d etermining whe th er or not Carey Act la nds can be so taxed it will be 
necessary to appl y th e foregoing principles to th e fac ts in connec tion with 
the Carey A ct project under conside ration. The Act of Congress m a king 
a ppropria tions for s undry expenses for th e Government for the year ending 
June 30, 1897, a nd for othe r purposes a pproved June 11. 1896, the re is under 
the head of appropriations for ~urvey of p111?Jic 1!1-ni:I the fgllgw)nlj" pro· 
vision: 
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"That under any law heretofore or hereafte r enact ed by any State 
providing for the reclamation of arid la nd in pursuance a nd accept
ance of the t erms of grant made in Sec. 4, a n Act entitled 'An Act 
Making Appropriations e tc.' Approved August 18, 1894 , a li en or liens 
is hereby authorized to be created by the Sta te to which said lands 
are granted bu t no oth er a uthority wha tever and not created shall be 
valid on a nd against the separa te legal subdivisions ·of la nd recla imed 
for the actua l cost and necessary expense of recla mation a nd reason 
able inte res t thereon from the date of recla m a tion un ti! disposed of to 
a ctual settle rs ; and when an .ample supply of water is actually fur
nished In a substantial ditch or canal or by artes ia n wells or reservoir 
to recla im a particular tract or trac ts of such la nd then patent shall 
issue for the same to such Sta t e without regard to settlement or cul
tivation , provided, e tc ." 

Section 1628 Revised Codes of Idaho provides a m ong othe r things that 
when the entryman under the Carey Act law shall m ake the proof before 
the proper officer of reclama tion , settlem ent a nd occupation a s required by 
said section a nd ma k e his fina l payment to the Register of the Boa rd upon 
approval of his proof by the Board the settler shall be entitled to his pa tent. 
W e have searched diligently to find if this ques tion of taxing Carey Act 
lands had yet been before the Courts of any other State and so fa r we a r e 
unable to find any such case, a nd applying the rules la id down in the cases 
above cited it would seem cfear to m e ·that where the projec t was so far 
advanced as to have sufficient wa t er righ t in a s ubs tantia l ditch of a 
capacity sufficient to carry the water for the project a nd sufficien t to war
rant the Sta te in a ccepting the final proof of th e settler, that this condition, 
if the se ttl er 's proof had been approved as to his recla ma tion , cultivation 
and occupa ncy a nd all fees a nd charges pa id a nd a fina l ce rtifi cate issued to 
h im, which ce rtificate entitles him t o a pa tent, that certa inly he has done 
a ll the law requires him to do a nd h e has a n equitable title a nd the patent 
wiu issue to him as a m a tter of co urse. vVhile it is true that there may re 
main on the part of the Sta te the duty to submit the ir p roof to the D epa rt
ment of the Interior, yet the settl er or cla imant to the la nd has nothing 
further to do a nd nothing furth er t o say a s far as the la nd is concerned. 
lt is my opinion tha t th e la nds under the Carey Act as a bove set forth are 
liable to taxa tion notwithsta nding tha t the Sta te has not yet r eceived the 
patent from the Government. · 

The second question as to the status of the lands under Government 
project is somewhat more complicated. On April 22, 1910, I wrote Mr. Frank 
T. Disney, Esq. , County Attorney, Lincoln County, which letter is con
ta ined on page 80 of the 1:eport of this office of the years 1909-10. In this 
letter I r efer to bill t hen pending befor e Congr.ess, which was afterwards 

·enac ted. In thi s le tter I s ta t ed tha t it was my unders ta nding that the bill 
pending provided for ta xa tion of the lands, bu t a n examination of the Act 
as it becam e a law does not bear m e out. The Ac t is as fo llows: 

"Be it enacted by the Senate a nd House of Representa tives of the 
U nited Sta t es of America in Congress assembled, Tha t from a nd a fter 
the filing w ith the Commissioner of th e General Land Office of satis 
fac tory proof of residence, improvement, a nd cultivation for the fi ve 
years req uired by law, persons who have, or sha ll m a ke , homes tead 
entries within recla m a tion proj ects unde r the provisions of the Act of 
June seventeenth, nineteen hundred and two, may assign such entries , 
or any pa rt th ereof, to othe r pe rsons, a nd such assig nees, upon submit
ting proof of the recla m a tion of the lands a nd upon pay ment of the 
charges apportioned aga inst the same as provided in the said ac t of 
Jun e seventeenth. nine teen hundred and two, may receive from the 
United States a pa t ent for the la nds: Provided, That a ll assignments 
made u·nd er the provis ions of thi s ac t sha ll be subjec t to the limita 
tions, charges, terms, and conditions of the recla m a tion act." 
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It would seem to me tha t unde r this project aft e r the five years residence, 
improvem ent a nd cultivation proof, has been m ade; a n d tha t the Government 
recognized that the settle r has a v a lid exis ting property rig ht in a nd to tht 
la nd cove.red by the homes tead; a n d h as so recognized said right by provid· 
ing that it mig ht be s old a nd conveyed, a'ld the arsignee s hould take it sub· 
ject to the du t y of complying with the requireme nts for the p aym ents a fte r
wards to fall due for the purch ase of wat er r igh t, tha t a comple t e equitable 
title has bee n earned and the orig ina l homestead law f ully complied with. 
It is possible th a t Courts wou ld hold that there w a s yet a condition to be 
pe r fo rmed by the settler befo r e he would receive his patent a nd the refore 
apply ing the rule laid dow n in the cases cited in the firs t part of this le tter, 
the la nd would not be s u bject to taxation . I think, however, tha t the Courts 
would be jus tified in holding tha t the furthe r conditions a nd proof to be 
made a nd payments to be liq uida t ed are inc idents outside of the g eneral 
homestead law a nd refer only to th e payment of the water r ights which 
unde r these project s are in addition to the nak ed title to the land. 

There is a t least enough ques tion tha t I believe it our duty to submit it 
to the Court for its d ecision and to that end I advise tha t unless a friendly 
suit can be m a de tha t the Assessor of your County be advised to place this 
la nd upon the a ssessment roll the same as other property. 

Your~ very respectf!.!!!y, 

G. E. Bowerm a n , Esq., St. Anthony, Ida ho. 

D. C. McDOUGALL, 
Attorney General. 

May 1, 1911. 

Dear Sir: The Secr e t a ry of Sta t e h as referr ed to u s your le tter of April 
28, 1911, in w hich you ask as to the definition of the words, "now doing 
business" as applied to the corporation license fee. W e will say tha t the 
interpretation of this office is tha t a ll corpor a tions which have not gone out 
of business a r e under t he law r equired to pay the t ax. 

Becau se a compa n y, in exis t en ce, hav ing its officer s, elections , k eeping its 
minutes, e t c., has disposed of what property it has, it does not signify that 
it is not "doing business." W e interpre t t he words "doing business" as be
ing in exis t en ce, holding m eetings, e lecting officers, a nd carry ing on other 
d etails tha t a r e necessary t o k eep the corporation a live, and no attention or 
r egard is paid t o the fac t w h ether or n o t it h as any ac tua l property in ex
isten ce. The fact tha t a corporation may hold la nd or other property would 
n ot m a k e it a n y more subjec t t o the said t ax tha n on e that did not. More
over, section 2784, page 9, 1909, Session Laws says: "Every corporation or
ganized or fo rm ed unde r , by or pursuant to the laws of this Sta te." ·so 
under either v iew of the case, the lack of prop erty h eld in the state, or the 
fac t tha t the corpor a tion did n ot buy o r sell would make no dit'J'e rence. 

When, however, a corpor a tion has ceased to exist, tha t is to say when it 
n o longer m ee ts, no longer has e lec tions or officers, no longer k eeps its 
minutes , and h as ceased to be in a position w h er e it is a ble to do business, 
the n i t would n ot be s ubjec t to the t ax. Such a condition as I have referred 
to may be eviden ced a nd shown by a ffidavits tha t the corporation has 
ceased t o hold its m ee tings, tha t its stockholde rs a r e scatte red , and tha t it is 
no longer in a pos ition t o do bu s in ess . It may a lso be show!) by resolution 
enter ed upon the minutes s tating that th e corpor a tion is dissolved , ·and that 
its ex isten ce h as been t ermina ted. It would be impracticable for the State 
to a llow a n y corporation to show tha t for two or three or more months, it 
was our of bus iness, because th a t would rri'a k e endless confusion in the 
r ecords, and because such was not the purpose of the law. The purpose of 
the la w was to compel eve ry corpora tion tha t was formed unde r the laws of 
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the Sta te to pa y a certa in fee to the Sta t e fo r the purpose of acting and 
be ing a llowed to act in its incorpora t e capacity. 

T rusting tha t this m ay a nswer th e ques tion s "tha t you have a sked in your 
le tte r, I am, 

Yours ve ry r espectfully, 
D. C. McDOUGALL, 

Attorney Gen e ra l. 

Milton A. Brown, Esq. , Co unty Attorney, Cha lli s, Ida ho. 
J a nuary 17, 1911. 

Dear Sir: R eplying to yours of th e 12t h ins t . in w hich yo u ask in r e fer en ce 
to the liability of live s tock assessed fo r specia l taxes in the school di s tric t, 
I beg to sa y, in m y opinion , the assessor should assess a ll live s tock in the 
dis tric t where in th.ey a r e locat ed on the secon d Monday in J a nua ry, and 
tha t they a r e liable for a ll taxes exactly the sam e a s a n y othe r class of 
prop erty. 

Miss Etta Brown, L ewis ton, Idah o. 

Yours very respec tfully, 
D . C. McDOUGALL, 

Attorney Gen er a l. 

July 19, 1912. 

Dear Ma da m: In r eply to your lett e r of July 15, 191 2, I have to say tha t 
our school laws provide no m e thod for the dissolution of a joint distric t . It 
is ve r y questiona ble indeed whe ther or not a joint dis t r ic t can be di ssolved 
whe re the sa m e is composed of p a rts of two counti es, unless it b e done by 
act of t he L egis la t u re . H owev er , I h ave to say tha t if it can be dissolved 
unde r our present la ws tha t the sa fes t a nd best w ay in m y judgment to do 
it would b e to h a v e the County Commiss ione rs of both counties to agree 
upon the dissolution. At the best, joint di s t r ic t s w hich t a k e in p a rts of two 
counties a r e v er y c umbersome, a nd s h ould n o t be e n couraged , unless it is the 
only w ay to provide school children with school fac ilities. 

In r ega rd to your second ques tion as to a p e tition asking to form a n ew school 
dis tric t , a nd including ther ein the sch ool house a nd g rounds , I have to sa y 
tha t as the rule is in divis ion o f di s tric t s tha t the old school di s tri c t assumes 
the indebtedness a nd r e t a ins the school buildings tha t it would not be wise 
fo r t he petition t o a ttempt to include the school house a nd g rounds within 
the n ew di s tri c t. In fo r ming a new distric t out of two or more dis tri c t s , it is 
necessar y to proceed in th e same w ay a n d ha v e t h e same number of sig ne rs 
a s r eq uired for a cha nge of bounda ries . 

T hat pa rt of your le tter which r efe rs to the pa r ents a nd g u a rdi a n s of a t 
leas.t t en childre n s igning the pe tition m ean s a di s tri ct o rganized out of un
organized t erritory. 

Yours very r espectfully, 
D . C. McDOU GALL, 

Attorney Gen er a l. 

April 16, 1912. 
L . L. Burtens h aw, E sq., Prosecuting Attorney of Ada m s County, Council, 

Ida ho. 
Dear Sir: In r esp onse to your Je tter of April 13, 1912, asking w h ether or 

n o t in our opinion the h olding of a n election fo r fi x ing t h e county seat of 
Ada m s county is a m a tte r tha t can properly come within th e jurisdic tion of 
the County Commission er s of said county, a nd as t o w h e ther or not any 
e lection fixing said county seat can be h eld on account of the proper m a 
chinery n o t be ing provided in the Ja w s of the S ta t e of Idaho fo r th e holding 
of said elec tion, I h a ve to say as follows: 
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In m y opinion, the L egisla ture has expressly r equired tha t a n elec tion fix
ing the p erma n ent county seat of Adams county s hall be h eld a t the g eneral 
e lection in 1912, and tha t a lthough the machine ry and m e thods of holding 
s uc h election have not been set out w ith perfect comple t en ess, ye t n everthe 
less, ther e a re s ufficient direction s a nd r equirements provided by law for 
holding the said e lec tion. This being true, it is inc umbent upon the proper 
a uthor ities of Adams county to g ive the required noti ces, prep a re the ballots 
a nd pla ce the said question before the p eople as r equired by the Act of 1911. 

Sec. 5 of th e Act of 1911 rela ting to the fixing of a permanent county seat 
fo r Adams county provides as fo llows: 

"Sec. 5. The t empora r y county seat of the sa id Ada ms county shall 
be, aft e r the es t a blis hment o f the county, located at and within the 
corporate limits of the present v illage of Council. And at the general 
e lec tion held in 1912, a vote as provided by law shall be had as to the 
location of the perm a n ent county seat of said Ada ms county. " 

It w ill be observed by a reading of said Sec. 5 that the said la w fixes only 
the temporary county sea t, a nd provides and requires that the permanent 
county seat s ha ll be fixed by the p eople the mselves at the gen e ra l election. 
W e have h er e, there fore, a s p ecia l mandate of the L egisla ture of the State 
of Idaho tha t the p e rmanent county seat sh a ll be fixed a t the said e lection. 
This bill does n ot provide for the removal of a ny county seat, but for the 
location of the county seat. A n d in carr ying out the mandate of the Legis
latu re, the r equirements of the law con cerning the r emoval of th e county 
seat s cannot and need not be observed . The question to be d e t e rmined must, 
the r efore, be de t ermined a t th e gen e ral e lection in the same w ay that other 
specia l questions pertaining to a n individua l county a r e r equired to be deter
mined. Therefor e, in d etermining the m a tter of procedure, it is necessary to 
r efer to the general e lec tion. laws of the Sta t e. 

S ection 356 of the Revised Codes, a m ong other t hings provides that, 
"Questions to be submitted to the p eople of a county or municipality 

shall be a dverti sed in some n ewspaper of general circula tion in the 
county or tow n to be affec ted a t leas t t w ice, a nd twenty day s before 
e lection ." 

S ection 406 of the Codes, among other things provides tha t, 
"The County Auaitor shall also p r epar e t he n ecessa ry tickets when

ever any q u es tion is r equired by law to be submitted t o the vote of the 
e lectors of any locality, and not to the Sta t e generally." 

S ection 405 of t he Codes, a mong othe r things prov ides a s follows: 
"All oth er q uestions to be s ubmitted to t he votes of the people, ex

cepting constitutiona l a m endmen ts a nd county seat or boundary ques
tions, s ha ll be printed on separa t e ballots on lig ht blue colored pa per 

*, a nd a t the top of th e blue colored ballo t s shall be the words 
do th er qu estion" or "other ques tions '' as the case m ay be." 

And prescribes a form of ballots fo r these othe r ques tions. 
In the Gene r a l Election laws t her e is provided a comple te sch eme of regis

tration, qualifica tions for voters, manner of vo ting, time of vo ting, and all 
s u c h other d e tai ls as a r e r equ ired fo r carrying out a n election. 

Th er efore, in construing the wo rds "as p rovid ed by law," a s found in Sec. 
5, supra, it is n ecessar y to consider a ll laws in i·egard to vo ting tha t may be 
found w ith in our statutes, and inasmuch as we cannot properly consider the 
m atter of r emoving county seats as in a ny way r elating to the fixing and 
loca t ion of the same, it w ill be n ecessary to construe the words, " as pro
v ided by law" as referring to the m a nner oCvoting a n d the machinery there
for as provided for by the Gener a l E lec tion laws. T his being so, the case of 
Knig ht vs . Trigg is not in point for the r eason that wh ile in tha t said case 
th e court decided tha t no machinery was provided for carrying out that said 
election, ye t this case is t o be di s tinguished from that case for the r eason 
tha t r efe r en ce is made in the bill itself to the general elec 
ti on for the machinery n ecessary to carry out the fixing of the 
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location of the county seat of Ad ams county. T he qu a li fication s of vo ters are 
provided for, t he ir r egis t ration, t he m a nne r of vo ting, and ever ything neces
sary fo r a com p le te expression of ihe w ill of the people. The question her e 
s h a ll be cons ide red r a the r in the lig ht of Gillesby v s . Board of County Com
missione r s, 17 Ida . 586, w herein the Court lays down the rule a s to the man
n e r of cons idering' t he Gen er a l E lec tion la ws in connec tion with the Local 
Op t ion law, holding tha t the same should be applied as fa r a s a pplicable. 

T he Ge neral Election laws, con s trued w ith the Adam s county la w a s far 
as poEs ible set ou t a complete schem e fo r the specia l e lec tion a nd provide a n. 
adequate and flt m ethod fo r fix ing the location of the perma ne nt county 
sea t of Ada m s county. 

It is impossible to escape the mandat e of the L egi sla ture, as laid down 
in Sec. o, sup ra, t hat said election s ha ll be h eld. S a id L egis la ture evidently 
d id no t intend to tak e upon t hemselves t he r espon s ibility of fi x ing the loca
t ion of the co un ty seat, but con s ide red tha t in thi s case, it w a s a prop er 
question to be determined by the p eople at the gen e ra l e lec tion of 1912. T h e 
r eason s mus t be s trong indeed tha t would be necessar y to over come the ex
press comma n d of t he Legisla ture, a nd we do not believe tha t the r e Is s uch 
a la ck of requi s ite necessar y to m a k e a valid elec tion tha t w ould jus tify thi s 
suggestion in de te rmining tha t s uch a n e lec tion should no t be h eld . · 

As to whe ther or n ot it is incumbent on the County Commissioners to 
m a ke a ny order in t heir r eco rds calling s uch a n election is a q uestion which 
m ay be of som e doubt. The la w s of the .Sta te ma k e provis ion tha t the 
Sec re tary of Sta t e s ha ll certify down to County Au d itors specia l questions 
tha t are to be submitted to the people of the Sta te or to the p eople of a p a r
ticu lar county, and i t is made t he express d uty of the A uditor to m a k e the 
proper publication s, a n d g ive the p rope r n otices to t he people a nd provide the 
p roper ba llot s upon which the people m ay vo te upon the s pecial question. 
Therefore, w h ile i t may no t be absolute ly n ecessary it mig ht be a prop er 
course to pur s ue to have the Coun ty Com missioner s incorporat e in the ir min
u tes a n order r equir ing t he County Auditor to duly p rovide for sa id specia l 
elec t ion by g iv ing the p r oper no ti ces, a nd preparing the prope r ballo ts as r e 
q ui red by law. 

Yours v er y r espectfully, 
D. C. McDOU GALL, 

Attorney Genera l. 

N ove mber l, 1912. 
Capt. E . G. Davis, Secr e ta ry R epublican Centra l Com mi t tee, B oise. 

Dear Sir : In reply to you r ve rbal inq uiry as to w h er e names s ha ll be 
w r itten in in t he ballo t in o rder to be cou n ted wher e the vo ter is d es irous of 
voting fo r a person w hose n a m e is not printed upon the tick e t , I have to say 
t h a t a n elector m ay vot e fo r a pe rson w hose name is n ot upon the ballot 
either by writin g in the name of said pe r son in the bla nk tick e t upon the 
ba llot under the name of the o ffi ce w hich h e d esires to be fill ed by his can
d idate , or the said elec tor may· if t here is a bla nk space for a n y offi ce In a ny 
tick et write in the nam e in said bla nk space of the per son who h e desires to 
fi ll said offi ce. The firs t of these m e thods her ein se t out is the prefe ra ble 
one, and is th e one concerning w hich t he r e can be n o q uestion as to w he ther 
or n ot the vote so indicat ed shall be counted . · 

B earing u pon t he q uestion of writing in n a m es in ba llo ts, w e find in Sec. 
404, Revised Codes of Idah o, the fo llowing: 

"Nothing in thi s ti tl e con tained s h a ll preven t a n y vo ter from w riting 
on h is ticket the name of any person for whom h e d esi res to vote fo r a n 
office, a nd s uc h vot e s h a ll be counted the same a s if p r inted upon the 
ballot a nd marked by the vo ter ." 

Sec. 405, Revised Codes, provid es amon g o ther things tha t , 
" The w id t h of t he ballo t must be divided into equa l p erpen dicula r 
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spaces, one for each political pa rty, r epresented by the different op
posing candidates in which the tickets of the different p a rties must be 
printed, a nd one similar in which a r e only the names of the differ ent 
offices, to be fill ed in a t the e lection, shall be printed and below which 
the voter may write the n a m es of the p ersons h e wishes to vote for ." 

Sec. 405 , In a different place provides that a vot er m ay vote by writing in 
as fo llows: 

"By writing in the blank. tick e t the n a m es of the p e r sons he desires 
t o vo te fo r and placing a cross on the right in the circle ." 

Sec. 424, a mong other things provides tha t a voter m a y vote by writing In 
n a m e s as follows: 

" By fi lling in or writing the name of the p erson for whom h e wishes 
to vote In the blank space provided the refor in the column or div ision 
of the ticket for tha t purpose provided, and marking a cross opposite 
ther e to." 

It will be observea by the first quotation from Sec. 405, R evised Codes, 
tha t a ballo t is divided into perpendic ular spaces, a nd that these perpendicu
lar spaces a r e furth er div ided into horizonta l spaces con ta ining the names of 

' offices a nd the names of each p erson nomina ted for each respective office. 
A p e rpendicular space belongs to ea ch p a rty, w hich has Its name at the top 
of the same except one perpendicular space which has n o name. These 
spaces a re called tick ets a nd named the " Republican" "Democratic" e t c., 
ti ck e t s, as the case may be, with the exception of the blank tick e t which 
has no name. 

U nder Sec. 404, first quoted, It is provided that nothing In this title con
tained sha ll prevent a ny vo ter from writing . on his tick e t the name of a ny 
person for whom he des ires to vote. Therefore. If there should be a blank 
space. for a n y g iven political office In any g iven t icket, it fo llows that the 
voter may write in said par ticular bla nk space the name of the person for 
whom he desires to vot e because the law provides that h e may vote in the 
blank space on his ticket. The distinction be tween "tick et" a nd "Ba llot " 
should be noticed. The blank column Is no one's ticket ; but the Republican 
tick e t or Democratic ticket, as the case may be, is the tick et of the Repub
lican or Democrat, who votes for the same, a nd h e may accordingly vote on 
his tick et . The other sections, 405 and 424 , provide tha t the voter may w rite 
the names of those for whom he d esires to vote in the bla nk column. 

So it 1s provided tha t a voter may express hi s choice In two w ays. It was 
undo u bted ly the sense of the Legisla ture that when a voter had clearly ex
pressed the na m e of a person for whom he intended to vote and the office 
which he intended said person to fill , that the same should be counted, and 
the blank ticket was created so tha t the sam e could be u sed b:,.: the elector in 
case a ll the r egular ti cl<e ts had been fill ed with printed nominees, and the 
voter being d esirous of expressing a nothe r choice might vote for the same by 
filling in th e name in the blank tick et . 

Th e ru le of law as la id down by all the r ecent decisions is to make a liberal 
construc tion of elec tion laws so as n ot to dlsinfranehise the voter. All 
sta tutes tending to limit the ci tizens In e xer cising the r ight of suffrage should 
be libera lly con s trued In their favor. Salcido vs. Roberts (Cal.) 67 Pac. 
1079 ; Tebbe- vs. Smith, 108 Cal. 107; Bowers vs. Smith , 111 Mo. 45. 

A vote r should not be dlslnfranchised If It Is clear tha t he has m ade a n 
honest e ffort to comply with the r equ isites of the s t at•• • 0 q . See 15 Cyc. 
page. 353. 

Ballo ts which fairly a nd r easonably Indicat e the intention of the elector 
are to be counted as cast unless to do so would run counter to some positive 
s tatutory enactment. 

In r egard to the second m ethod of voting by writing in as se t out In this 
le tter, it will be observed that it does not run counter to any positive 
statutory r egula tion, but that there is express authority for writing the name 
in the 'tick et of the elector. 
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As said in the first p a rt of t h is le tte r , the first m e thod of voting , by w riting 
in, is preferable for the r eason that in construing statutes p e rta ining ther e to, 
ther e is no room for a rg ume nt as to th e prope r conclusion . The s econd 
m ethod is less desirable for the r eason that there is a question that is a t the 
v er y leas t debatable , a nd by u s ing s uc h method con fus ion may arise in the 
mind s of the judges when th ey come to count the vote. 

Yours very respec tfully , 
D . C. M cDOUGALL, 

Attorney General. 

June 5, 1911. 
M r. John Dolan, A ssessor Shoshone County, W a llace, Idaho. 

D ear Sir: In r eply to your le tte r of May 28, 1911, in the m a tter of the as
sessm e nt of a r a ilroa d six miles in length running up B ig Creek, w e d esire 
t o say tha t i f said r a ilroad is owned by a timber or saw mill compa n y, and is 
used sole ly for removing the ir own timbe r a nd no other timber, tpat it 
would be assessable by th e County Assessor as part of the prope rty belonging 
to the company owning the t imber or m illing p lan t. On the other hand, 
s hould th is road be owned by an independent company, ch a rg ing fares for 
the hauling of logs or othe r s upplies , it wou ld be a ssessed ·by the State 
Boa rd of Equ a lization. From anothe r p oint of view, if this six mile railroad 
is the extension of a n y r a il roa d system , then it wo uld be assessed by the 
State Board of Equa li za tion. 

Should be pleased if y ou would le t m e know as to which one of these h eads 
s a id r a il road will fall within. 

Yours v ery r espe ctfully, 

W. I-I. Eckers, Esq., Cambridg , Idaho. 

D . C. M cDOUGALL, 
Attorney General. 

October 28, 1912. 

Dear Sir: In r ep ly to your le tte r of Oc tobe r 23 , 1912, asking w h e ther or n ot 
a vote s hould be counted for a candidate whose n ame is written in the ·ballo t 
opposit e wh ich a c ross has not b een pla ced , I beg to sa y tha t w e find in the 
e lec t ion la ws of the Sta t e of Ida ho, three provis ions bear ing upon this 
ques tion. 

Sec t ion 424, a mong other things provides that a name may be voted for by, 
11 F illing in or writing in the n a n1e o f th e pe rs on for whom he wishes 

t o vote in the bfa nk space provided the re for in the column or division 
of the tick e t fo r that purpose provided, and m a rking a cross opposite 
there to. " 

In Sec. 405, it is provided t hat a name m a y be voted for, 

"By writing in the bla nk ti ck e t · the n a m es of the p e rsons h e d esires 
to yote for, a nd placing a c ross on t he right ,of the names in the 
c irc le ." 

W er e these the onl y section s in our laws p e rta ining t o e lections, there 
wou ld be n o question but th a t a name s hould not be counted if the p er son 
w ri t ing in t he na m e h a d fa iled to put a c ross opposi t e it. "But in Sec. 404, 
R ev ised Codes, w e fi nd t his provis ion: 

" Noth ing in this title conta ined shall prevent a ny v oter from writing 
on hi s t ick e t the na m e of any person for whom h e d esires to vote for 
for an office , and s uc h vo te shall be counted the sam e as if printed 
upon th e ba llot a n d m a rked by the v oter. The vote r may p lace a c ross 
opposite the n a m e he has written , but his ha ving written the name of 
his c hoi ce is suffi cie nt evide nce that such ·is the person for whom he 
desires to vote. " 
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You w ill obsE)rve tha t in this section 404 , the la w says "nothing in this 
titl e" shall prevent a na me from being co unted whe re the voter has written 
in the name, and it explicitl y says tha t h aving writte n th e n a m e is suffi cient 
ev iden ce that s uch is the p er son for whom h e des ires to vote. As a ll of 
these section s, 404, 405 and 424 fa ll w ithin th e same titl e, i t, therefore, fo l
lows by r eason of the exception made in 404, that it is not necessary to place 
the c ross aft e r a written name, a nd it mu st , therefore, follow tha t the n a m e 
having once been writte n in that it shall be counted. 

It is , of course, th e be tte r prac tice both to write and place the c ross after 
the na me, but the writing, unde r the la w w ill be sufficient eviden ce of the 
intent of the voter to justify the counting. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney Gen e ra l. 

March 23, 1911. 
H erbert A. Ellsworth, Esq., Assessor Ada County, Bofse. 

Dear Sir: Reply ing to yo u r v e rbal inquiry as to the m e thod of assessing 
b a nks a nd ba nking stock s, and ex emption a llowed on account o f indebtedness 
owed by the s tockholders, I beg to say from an ex a mina tion of th e statute 
a nd cases cited ther e under by our Suprem e Court, I am of .the following 
opinion: 

All r eal es tate belonging to banking corporations should be taxed the same 
as oth er rea l esta t e, whether State or National banks. 

Sec. 1672, R evised Codes of Idaho. 
Sec. 5219, U nited Sta t es R evised Sta tutes. 
First National Bank of Weiser vs. W ashington County, 17 Ida . 319. 

The ba nking corpora tion cannot cla im a n y exemption whatever. 
First Nationa l Bank of W eise r vs . W ashing ton Co. 

The capita l stock of ba nks s hould not be assessed to the banking corpora 
tion but should be assessed to the indiv idua l stockholders a t its value the 
same as other prope rty, a nd in a rriving at the valua tion of the s hares of 
stocl<, the assessor may take into cons ide ration the undiv ided profits a nd 
s urplus of the corpora tion. Sec. 1672, R evised Codes. 

It is th e duty of the ba nking association or corpora tion to furn ish the as 
sessor w ith fu ll and correct list of the na m es a nd r esid en ce of its stockholde rs 
a nd th e number of s ha res h eld by each, a nd the bank must pay the taxes of 
the s tockholde rs upon s uch shar es and charge the sam e agains t the stock 
held by him. Sec. 1672, Re v ised Codes, a nd Firs t N a tion a l Bank of W eis <!r 
v s. W ashington Co., above cited. Sha inwald vs. F irs t National Bank, 18 
Ida ho, 290. 

The stockhold er or sharehold er in a ba nk corpora tion m ay cla im a deduc
tion the same as a n y other taxpayer, a nd in the same m a nn er as a llowed by 
Sec. 1683, R evised Codes, a nd in no other way. The bank cannot cla im the 
exemption for the stockholde r . Cases a bove cited. U nde r Sec. 1683, the tax
p ayer, in o rder to avail himself of c red it for amounts .due from him to bona 
fid es r esiden t s of the s t a te, unsecured by mortgage or trust d eed or lien on 
real or pe rsona l p roperty, mus t make out the schedule s h owing a ll his. monied 
capital upon w hich h e is li a ble fo r ta xa tion, wh ich includes state, county, 
municipa l and other t a xa ble bonds, judg m ents for money, s t a t e, co unty or 
c ity w a rra nts, unsecured cr ed its or so lvent d ebts due from o th er s, including 
d epos it s in any bank, or w it h any ba nking firm or associa tion , shares in 
n a t ion a l or other ba nks . If th e taxpayer has listed a ll of the above described 
mon ied capita l, h e is a llowed to deduct from such total a ll unsecured debts 
due to bona fides r es ide nts of this state, a nd the bala n ce is assess ible. No 
d educt ion , however, s h a ll be m ade unless the party cla iming the saine dis
closes, unde r oa th , th e n am e or n a m es of the p er sons to whom such t ax
p ayer is indebted, w ith the amount of ever y such inde btedness a nd a lso tha t 
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such indeb tedness is not barred by the statutes of limita tion, or if barred, 
tha t he w a ives s uch bar. Sec. 1685, Revised Codes; Firs t N ationa l Bank of 
Weiser vs. Washington Co., above cited. 

Rig ht of Assessor to Subpoena W itn esses to Give Informa tion Con cern ing 

T axati on .. 

Sec. 1684 , R evised Cod es prov id es for the giving of statements by the tax
payer, a nd Sec. 1685 is the form o f the sta te ment. Sec. 1687 is a complement 
of and r ela tes to the s t a tements m ent ioned in 1684 . Sec. 1687 provides that 
the assessor may subpoena a nd exam in e w itnesses in relation to a ny sta te 
m ent, or claim for red uction, a nd may compe l the production be fore him of 
books, pa pe rs a nd accounts to verify a n y s t a t e me nt, or claim for r edu ction . 

Yours ver y respectfully, 
D. C. McDOUGALL, 

A t torney General. 

Janua ry 16, 1912. 
H . F. Ensign, Esq., Count y Attorney, Hailey, Idaho. 

My Dear E nsign: I have looked into the question of the tria l of a convict 
at the State Penitentiary for a n offense committed before his sentence which 
h e is now serving a t the P enitenti a r y, a nd find tha t our statutes on the sub
j ec t , Sec. 7237, is as follows: 

"When any person is convict ed of two or more crimes before sen
tence ha s been pronou nced u po n him for ei the r, the imprisonment to 
which h e is senten ced upon the second or subsequent conviction mus t 
commence at the termina tion of the firs t t erm of imprisonment to which 
h e sha ll be adjudged, or a t the termi na tion of the second or other sub
sequent term of imprisonment, as the case may be. " 

This statute is t a k en bodily from California , a nd w a s construed by the Su 
pre me Court of California in the case of Ex parte Morton, 64 Pac. 469 ; 132 
Cal. 364, a nd in that case the Court held tha t , 

"Sec. 669 of th e Penal Code (which is Identical with S ec. 7237 of our 
Code) only a llows successive and accumulative t erms of Imprisonment 
whe r e a p erson has b een convicted of two or more crimes be fore sen
t ence has been pronounced upon him for either , which may be done in 
all cases w h er e two separate crimes a re charged against the same pe r
son by p ostponing judgment on the first conviction until a fte r the ve r
d ict in the case." 

The Court further says in the same case : 
"Whe r e the defendant has been a lready sen tenced to the State 's 

prison for a term of years for one crime, he cannot upon subsequ ent 
conviction upon a second cha rge be senten ced to a second t erm of im
prisonment to commence a t th e expiration of the first t erm of years, 
and such sen tence is invalid a nd void, a nd afte r the expiration of the 
first t erm of imp risonment, the prison e r is entitl ed to be disch a rged 
upon habeas corpus." 

A like statute prevails in th e Sta te of Missouri where it w as h eld In th e 
cas e of State vs. Buck , 25 S. W. 578 : 

"From the time of the conviction a nd senten ce of defenda nt in the 
first case, he w as in legal contempla tion, in a custody differe nt from 
tha t of th e Circuit Court , a nd cou ld not be put on his tria l in a ny 
othe r case until h e h a d served out his time for which h e ha d been sen
t en ced in th e firs t case or until the judgment a nd sentence In the first 
case ha d been se t aside or reversed. Until then i t is to be d eemed of 
full force and effect." 

The Court in quoting from a previous case of Ex parte Meyers, 44 Mo. 
282 , says: 
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"The Courts in thi s Sta te have n o common law jurisdiction in 
felonies and the powers they exercise are such as are conferred by 
statute only. There is no provis ion anywhe r e made tha t I have been 
a ble to find where separate senten ces can be_ passed upon a prisoner 
a nd he be subject to more than one term of imprisonment unless the 
different convictions be had at the same time, and w ere both obtained 
prev ious to th e senten ce. But there is no a uthority for convicting 
a prisone r of felony a t one t e rm of the court, a nd. r egula rly passing 
sentence upon him, a nd then· r ema ndi-ng h im to jail until the next suc
ceeding t e rm, a nd again con victing him a nd sentencing for o ther 
f elonies. '' 
See a lso Ex pa rte Ryan, 10 Nev. 261. 

The Courts uniformly hold t hat the sp ecific prov1s1on for cumula tive sen
te nces r e ferred to in the above quoted s t a t u t e, g ives only the power to im
pose such sentences a t the same tim e, a nd tha t this specific exception oper
ates as a n exclusion of a ll other exceptions to t he rul e. 

It seems clear to m e, there fore, tha t a convict m ay not be taken from the 
p e nitentiary a nd placed on tria l for a crime committed b efore his senten ce 
which h e is se rving was pronounced upon him. 

Yours v ery truly, , 
D . C. McDOUGALL, 

Attorney Gen e ral. 

August 28, 1912. 
H. F. Ensign, E sq ., County Attorney, Hailey, Idaho. 

My Dear Harry: Referring to Sec. 1734 , I believe that the Assessor should 
comply literally with the s t a t u tes which reads: 

"Tha t w h en the tax co llector makes out the notice of taxes due on 
a ny lot or parcel, or any part t her ,;oof, of property, if the t a x es for any 
previous year are unpaid on such propert y, or if such property has been 
sold for t axes in any previous year, it is hereby m ade the duty of the 
t ax collec to r to s t a mp n oti ces of such unpaid taxes or of such sale, as 
th e case m ay be, in r ed Ink across the face of the notice of taxes due, .. " 

From the above it would seem tha t the tax collector is only r equired to 
s t a mp a ll notices of unpaid taxes or of sale , if sale has been h a d . I believe 
the purpose of t his r ed ink _,otlce is t o put the purchaser on his g uard, and 
not to furnish complete information concerning the exact a mounts due. The 
r ed Ink noti ce, howeve r, should be so couch ed as not to mislead persons re
ce iv ing the notice. 

R efe rring to you r second ques tion: "Where no deed g iving the county title 
to the property (sold und er taxation has passed, a nd the three years for re
demption has n ot expired, can the redemption, as prov ided for in said Sec. 
1773 be m a de on the t en per cent basis?" 

I think n ot . T he las t paragraph of Sec. 1773, as amended by the 1911 L egis
lature provides for r ed emption on the t en p er cent basis where real estate 
has been sold for d elinquent taxes, and the county has become the pur
chaser, a nd fax deed has issued to th e county. I think, h owev er , that r e 
d e mption should be allowed on th e t en per cent basis wher e the period for r e 
d e mption is passed , whether the deed has issued or n ot. 

Yours v e ry truly, 

Dr. Ralph F a lk, Sc r e ta ry Board of Health, Boise. 

D . C. McDOUGALL, 
Attorney Gen eral. 

May 15, 1911. 

Dear Sir: I am herewith r eturni·ng yo u Jetter of ·P a rker B. L ewis, dated, 
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A pril 22, 1911, en closed in your le t ter of May 9, asking as to t he j uri sdic tion 
of county health officers w ithin t he con fi n es of a r egularly incorpor a t ed 
v illage. 

T h e 1909 Session L aws, page 153, among o ther things provides as follow s : 
''Cities a nd v illages a nd other loca lities in which the r e is urgent n eed 

t her efor m ay o rganize a local board of h ealth t o be composed of a t 
least on e ph ys ic ia n, w ho s ha ll b e t he executive office r of such local 
board , and two other p ersons who m ay or m ay n o t be physic ia n s . 
Such local board of h ealth shall ac t uhder the a uthority a nd direc tion of 
the county board of h ealt h for t h e county in which the city , v illage o r 
o t he r locality w ill be s itua t ed , a nd s h a ll report to said county board of 
h ealth ." 

You w ill observe by t h e ' law as jus t set out th a t t he city boa rds of health 
a re u n der t h e juri sdi c tion .of th e co unty board of heal t h. T his m ean s the 
county physic ia n m ay. t a lrn s uc h m easur es as h e sees fit in regula ting the 
sp r ead o f di seases in cities , even though ther e m ay b e a city boa r d of h ealth 
in said city . O f course , the county board of health . so acting ; sh a ll n o t in 
any way v iola t e the rules a n d directions of the s t a t e boa rd of h ealth . If 
th e re a r e a ny con fl icts be tween t h e county a nd city boards as to the a uthor
ity· of e ith e r, or the m ean s t o be u sed in t h e prevention of the sprea d of di s 
eas e, it s h a ll be refe rred to t )rn State board of h ealth fo r his de t ermina tion. 

Yours v ery r espectfully, 

D r. R alph F a lk, S tat e Regis tra r , B oise . . 

D . C. M cDOUGALL, 
A ttorney Gen er a l. 

F ebrua r y 2, 1912. 

My Dear D octor: W e h ave your Jet te r o f t he 26th ult. in which you a sk 
w h et her th e county m ay pay th e local r egis trar fees under t he provis ions of 
t h e Vita l S tatistics law of t his Sta t e, whe re birth s o r deaths occur within the 
limits of a n incorpora ted town o r v illage. 

Sec tion 3 of t h e Act in q uestion ' p rovides as follows : 
" Th a t for t he p urpose of thi s Act, the Sta t e sha ll b e di v ided into 

r egis t ration d istric t s as follow s : E ach city a nd incorpora t ed tow n s h a ll 
constit u te a p ri m a ry r egis t rat ion distri ct , a nd for tha t portion of each 
county outs ide of t h e c ities a n°d incorpora t ed tow n s th er e in , the Sta t e 
Board of Health shall defin e a nd d es ign a t e the boundaries of s uch a 
n umber of rural regis t ration di s tric t s, which it m ay cha n ge from time 
to t ime, as m ay be n ecessary t o insure the co nvenience a n d comple t e 
ness of registra tion ." 

Section 20 is in p a rt a s follows : 
"That each local r egis t rar sh a ll be entitled t o be p a id the s um of 

25 cents for each birth a n d each d eat h certificat e p r op erly a nd com
pletely m a d e ou t a nd regis t e r ed w ith him, a nd corrected, copied a nd 
promp tl y r eturned by h im to the State R egis tra r as r equi red by this 
Act . • P rovided , however , tha t compensa tion for s u ch service 
may be fi xed by t he city coun cil or other governing body of s uch city, 
incorporated town or registration di s trict. All a mounts payable t o 
r egistrars ou tsid e of c iti es or incorpo rated t owns under t h e provis ion s 
of t his secti on shall be p a id by t he treasurer of th e cou nty in w hich 
t h e regist rat ion distri c t is located. upon ce rtificat e by Sta t e R egis t rar." 

T h e above p r ov is ion s undoubtedl y p lace t h e power t o fi x the comp ensation 
of th e registra r in in corpora ted citi es a nd t own s w ith in t h e han ds o f th e 
go" erning body of s u ch municipaliti es, a n d t he la nguage used thereafte r in 
said section , a nd a bove quot ed. t o the effect tha t the a m ount paid r egis tra r s 
outside of cities or Incorporated villa ges , s hould b e pa id by the county treas
urer, In my opinion precludes the Idea of .the paymiint of these fee~ by such 



REPORT OF ATTORNEY GENERAL. 47 

county officer for registrars ac ting within incorporated c ities or v illages. 

O. H. Gam ewell, Esq., Rupert, Idaho. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney General. 

March 13, 1912. 

My Dear Mr. Ga m ew ell: Replying to yours of the 11th inst. in which you 
state tha t school district No . 25 of your county has been subdivided, and 
you now have d'stricts Nos. 25, 1 and 6, a nd you desire to know what your 
procedure should be at the a nnual school election to be held in April. You 
have ask ed several ques tions, which I will e ndeavor to answer in a general 
way, w ithout reference to the questions. 

Sec. 47b, page i9 of the School Code, as a dopted at the E leventh Session, 
which I shall in this lett er r efer to, a nd copy of wh ich I am mailing you 
today, unde r separate cover, prov id es a mong other things, that no such 
c hange of boundaries or organization of a n ew d istrict shall t a k e effect until 
the opening of the next school year. Th er efore, if the action of the Board 
of County Commissioners has been a r ecent one, your d istric t w ill not b e di
vided or the new distric t organ ized until the beginning of the next school 
year. 

Sec. 46, same act , provid es in effect, each regularly organized school dis 
tri c t is a body . corpor a t e, and may make contracts, etc. 'l'herefore, until a 
district is organized, it is not in a position to make a ny con tracts whatever. 
There fore, there being no new distric ts a nd no changt> in the boundaries of 
the original distric t No. 25 a t the time of the April meeting, you urill at that 
time elec t trustees for the orig inal district as it stands in legal effec t at this 
time , at which elec tion, of course, a ll qualified vo ters of district 25 may vote, 
and on th e question of levying special tax, the same procedure will be car
ri ed out as if no orde r h a d been made by your Board of County Commis 
sioners. At the beginning of the n ext school year, the n ew districts become 
bodies corporate, and are ready for organization, at which t ime, under the 
provisions of Sec. 44, it will b e the duty of th e county superintendent to ap
point trustees for the new districts, a nd should a ny of the trustees elected at 
thi s t ime ·for di s trict 25 upon such orga nization reside w ithin a distri c t n ewly 
create d, his office becomes vacan t, a nd it w ill be the duty of the County 
superin tendent to fill such vacancy by appointment from the residents of the 
then district 25. 

Upon the organization of n ew distri c ts or a t th e beginning of the n ext 
school year, the County Superintendent, unde r Sec. 51. w ill apportion the 
indebtedness and the amoun t of mon ey on hand at that . time (excepting 
special tax levied for distric t No. 5) among the distri cts entitled thereto. 
The o ld d istri c t which has the "choo\ house and the buildings will r e t a in 
t hem of course, and be held for whatever bonded indebtedness may be in ex
istence at that time. 

Until such districts are organized and trustees appointed,, the n ew distri cts, 
of course, cannot hold elections or vote bonds, nor levy taxes, for the r eason 
that th ey are not legall y corporate bodies a uthorized by law to transact busi 
ness until such time as th ey may be organize d under the statute. 

It seems to m e tha t I h ave, in the above, answered a ll th e question s which 
you submitted. Jf I have overlook ed a n y, or can be of further service to you, 
I shall be h a ppy to do so. 

Yours very r espectfully, 
D. C. M cDOUGALL, 

Attorney General. 
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~pril 26, 1912. 
E. G. Gallett, Esq., Pocatello, Idaho. 

My D ear Ed: Your letter of April 17th has just been referred to me. 
Section 32, Primary Election L a w 1911, provides that, '"The same officers 

shall be u sed in primary elections as provided for general e lections ," a nd 
Sections 443 provides for the a ppointme nt of two sets of officers in certain 
continge ncies during a g en eral e lection. I believe in those precincts where 
two se t s of officers work during" gen er a l election, the same number should be 
a ppointed for the primary elec tion. 

It is my opinion tha t the c lerk should transmit the notices called for in 
S ection 354 as well as published notices prescribed by Sectioh 13, Primary 
Law of 1909. 

We do not think that it is necessary for the offi cer s to m a k e out two sets 
of t a lly sheets a nd returns, as suggested by you. 

Is seems clear that the time during w hich registration may be made for a 
prima ry e lection is, "during each Saturday, including a nd from the first day 
of July to a nd including the Saturday next preceding the general e lection." 

It is m y opinion that on e notice is a ll that is n ecessary unde r the pro
visions of Sec. 394, Session L aws 1911, page 580, provided the notices sets out 
fully when reg,istration m ay be had for the · primary election and also the 
general e lec tion. 

I believe that yo u should supply all election officers with copies of the elec 
tion law, and I believe the Se cre ta ry of State so construed the law when he 
order ed these laws printed, and h e has a sufficient numbe r for all officers. 

The Constitution itself, Art. 20, Sec. 1, provides that constitutional amend
ments shall be published at least six consecutive weeks prior to the election 
at which they a re submitted, in not less tha n one n ewspaper of general cir
c ulation published in ea.ch county, and the r esolutions themselves provide for 
the same periOd of publication. The section to which you refer-Sec. 356, 
Revised Codes-has in my opinion no refer en ce to the pub!i.cation of consti
tutiona l amendments. The publication of amendments is handled entirely by 
the Secret ary of State. 

It is my opinion that in precincts which fall within the provisions of 
Section 443, R evised Codes that two full sets of officers a re con templated, 
a nd that the judges appointed in these precincts may choose two clerks in 
every insta n ce. 

When the Legislature changed the date of the primary to July, they neg
lected to a m end Sec tion 8 of the primary law of 1909, which provides that, 
"it shall be unlawful to procure any signature t o ·a petition or nomination 
paper prior to the 10th day of June preceding the August primary." Inas
much as the only change m a de in this regard was to ch ange the date of the 
primary election." I am of the opinion that the 10th day of June would still 
stand, and tha t signatures procured before tha t date would ha ve no ef
ficacy. 

It is provided in Section 5, primary law 1909, that nomination papers s hall 
b e filed a t least thirty and not more than sixt y days prior to the prima r y. 
So the earli est day at which petitions could be filed would be sixty days be 
fore the la st Tuesday in July. 

Yours v ery truly, 

Hon. W. L. Gifford, Secretary of State, Building. 

D. C. McDOUGALL, 
Attorney General. 

July 11, 1912. 

Dear Sir: Replying to yours of the 9th inst. in which you s tate that on 
June 17, 1912, one J. R. Smeed of this c ity placed in nomination Mr. George 
W. T a nnehill of L ewiston as a candida t e for United States Senator on the 
Democra tic ti cket, and on June 20, 1912, Mr. Tannahill filed his acceptance for 
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said nomination, a nd on July 3, 1912, you received from Mr. Tannahill 
declination of said nomination, which is as follows: 

"I, the unde rsigned, having been duly and regularly placed in nomina
tion for United States Senator from the State of Idaho on the Demo
cratic ticket, to be voted for at the primary e lection to be h eld 
throughout the State of Idaho on the las t Tuesday in July, 1912, by 
nomination pa pe r duly and regularly filed in the office of the Secretary 
of State of the State of Idaho, do hereby withdraw my nomination and 
my acceptance of such nomination, and most r espectfully request the 
Honorable Secre tary of State to not transmit my n a m e to the County 
Auditors of the r esp ective' counties with the ce rtified list containing the 
name, postoffice address and party designation of each person entitled 
to be voted for at such primary. 

D a ted at Lewiston, Idaho, this first day of July , A. D. 1912. 
GEORGE Vf. TANNAHILL, 

Residing at and an Elector of Lewiston First Precinct, Lewiston, Nez 
Perce County, State of Idaho. 

State of Idaho, 
)SS. 

County of Nez Perce. ) 
On this the first day of July, A. D. 1912, before me, the undersigned, 

a Notary Public in and for said county and state, p ersonally appeared 
George W. Tannahill, to me personally known and p ersonally known 
to be the person who signed the foregoing withdrawal of nomination 
and of acceptance of nomina tion, and acknowledged to m e that he 
signed the same. 

In witness whereof I have hereunto s e t my hand and affixed my of
fi c ial seal the day and year in this certificate first above written. 
(Seal.) HENRY S , GRAY, 

Notary Public in and for the County of Nez P e rce, State of Idaho." 

And on July 8th yo u received the following telegram from Mr. Tannahill, 
which was confirmed by lette r : 

"I have reconsidered withdra wal of my nomina tion for United States 
Senator and reques t you to certify my nomina tion to the various County 
Auditors pursuant to statute, confirma tion of this by letter today. 
6:37 P. M . GEO. W. TANNAHILL." 

At the time of the r eceipt of the telegram of Mr. Tannahill your certified 
lists· of all nominations which had been accepted were ready to place in the 
mail. 

The statute requires that all nominations for candida tes to be voted for at 
the primaries shall be fil ed a t least thirty days prior to the date of the 
JJrimaries, which date the Supreme Court has found to be on the 29th day 
cf June . 

Section 10 of the Election Code provides tha t all candidates upon the 
State ticke t, within t en days after the ir nomination has been filed, shall ac
cept th e same in writing, and file the sam e with the Secretary of State. And 
provides that in case said acceptance is not so filed , the n a m e of the candi
date shall not be placed upon the ba llot, and contains the following clause: 

"Provided, that thi s section shall not prevent the acceptance of said 
person of the nomination for the same office m ade by other nomina-
tion papers duly filed. " · 

My construction of said Sec. 10 is that a person may be nominated for a 
position upon the State ticket and may le t the time elapse in which to file 
his accepta nce, or m ay even d ecline to accept, and yet the same cand.idate 
may if his nomination is fil ed again within the time allowed by la w accept 
the second nomina tion notwithstanding he has declined the former one, or 
failed to accept within the time reqi,!inig ]:>y- statute. 
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This office held two years ago th at where a person's name was duly fil ed 
and he had accepted the nomination , ye t a fterwards he desired to withdraw 
his n a me from the ballot, and did duly with th e fo rmalities required for the 
filing of a nomination withdraw, that his acceptance fil ed prior the r eto 
might be and would be by him withdrawn, and of the same effect as if no 
acceptance had been fi led. 

Apply ing this construction to the fac ts, Mr. T a nnahill having withdrawn 
his acceptance on the 3d of July, on th a t date there was nothing in the office 
$ignifying to the Secretary ·of Sta t e that th e candidate d esired or was willing 
to become a candidate, but on the contrary , a forme r statement made, sub
scribed and sworn to before a n offi cer , tha t · he did not d esire to become a 
candidate, and authorizing a nd instructing the Secre tary to withdraw his 
acceptance. The time h a d on that elate expired for filing a n ew nomination 
or filing a n ew acceptan ce. The nomination of Mr. T a nna hill having been 
made on the 17th of June, the time in which h e h ad by law been p e rmitted 
to accept would expire on the 27 th of June, a period of t en days before the 
second acceptance was received. 

It is my opinion that the withdrawal of the candidate as fi led on the 3d of 
July would be final, and that he is not entitled to h ave his name certified 
and entered on the primary ballot. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney Genera l. 

September 18, 1912. 
Hon. W. L. Gifford, Secretary of State, Boise, Idaho. 

Dear Sir: I have before m e a letter from Binkley, Taylor & McLaren of 
Spokane. with r e ference to filing certifi ed copies of the Articles of Incorpora
tion of the Northern Pacifi c Loan & Trust Company, a corporation organized 
under the' laws of the State of Washington, in w hich they reques t you to 
file their articles w ith out requiring of them the payment of the corporation 
t ax as r equested by th e statute of this State. 

They call a ttention to the case of H. K. Mulford Company vs. Secretary of 
State of Cali fornia, r eported in the 125th Pacific Reporter at page 236. This 
ease held that th e California statute r equiring th e collection of corporation 
t a x in practically th e same terms as our s tatute, to be unconstitutional on 
the g rounds tha t s u ch t ax, F irs t , imposed unlawful burden s on Inter-State 
<Commerce; Second. that it t a k es property without due process of law; Third, 
that it v iolates r equirem ents for equal protection of the law. This case was 
decided by the Supreme Court of Cali fornia July 3d, this year. 

Practically the same case was be fore the Suprem e Court of Massachusetts 
in the case of S. S. White Dental Ma n. Company vs. Commonwealth, de
c id ed in May. 1912, where identically the same questions were raised and th e 
decis ion of th e Supreme Court of that State, a fte r r efusing identically the 
eame Federal cases refused by the Suprem e Court of Cali fornia in the M ul
ford case, advises and decides the case in identically th e opposite manner, 
o.nd holds that the statute is not an infringem ent upon the right of Inter
state Commerce a nd does not impose unla wful burdens thereon; that it does 
not take property without due process of L aw; a nd in m y opinion is a much 
abler opinion, and I am inclined to think that our Supreme Court will follow 
'he decision in the Massachusetts case rather than the one decided in 
California. 

I, therefor e, advise you that our statute requiring the payment of the in
rorporation tax is valid , and you should require th e p ayment before fi ling the 
articles r eferred to. 

Your~ very r espectfully, 
D . C. McDOUGALL, 

AttorI)ey General, 
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June 27, 1911. 
· Mr. D. G. Greenburg, Chairma n Idaho Sta te Gr a in Commiss ion, L ewis ton, 

I daho. 
Dear Si r : Replyi ng to y our le tter of the 24th concerning the jurisdic tion of 

your boa rd over scales arid m easu res in conformi ty w it h Cha pter 49 , Session 
L a ws 1911, we ha ve to say tha t Sec. 1493-h of said Act prov ides : 

" All scales used in p ubli c wa r eho uses, d epo t scales, s tree t scales, or 
s cales u sed in s tock yards for the weig hing of g r a in, hay , wool , coa l, 
live s tock, or oth er fa rm commodities s h a ll be unde r t he control of the 
Sta t e H ay a nd Gra in Commission , a nd subj ect to the inspection a nd 
correction a t leas t on ce a year, by the Sta t e H ay a nd Gra in Insp ec to r 
or hi s d eputy, and sh a ll be exempt from t he jurisdiction of the sealer 
o f weights a nd m easures ." 

It w ould seem t hat a n y scales u sed for the purposes indicated in the a bove 
sec ti on a r e under yo ur control, w h ether th ey a r e pla t fo rm sca les or a n y othe r 
s t yle scales . W e think the la w does n o t confine your juris di c tion in this r e 
ga rd to a n y pa rti cul a r k.ind or s tyle of s ca les, but the purpose fo r w hich the 
scales are used is the crite rion w hich g overns th e jurisdic tion of the in
spec to r. 

It would , of course, be impossible t o g o furth er tha n thi s in a n opinion , 
and juris dic tion over a ny particul a r scales w ould b e a m a tter to be deter
mined in each case, but it seem s t o u s tha t the provis ion s of the above 
quoted sec ti on a r e suffic iently expli cit to enable you to a scertain your duty 
in each particular case. 

You rs very truly, 
D . C. M eDOUGALL, 

Attorney Gen er a l. 

M a r ch 8, 1912. 
D . W . Green burg, E sq. , Ch a irm a n Ida ho Gra in Commission , L ewiston , Idah o. 

Dear Sir: Your lette r of February 29th is at h a nd. You ask for the con
s truc tion of thi s office of Sec ti on 1482c a n d 1482d of th e g ra in la w, a nd de 
s i re t o know w h a t class of grain dealers or individua ls mus t p ay this li cen se. 

The s ta tu te r elating t o the p owers of the G r a in Commiss ion is somew h a t 
a mbiguou s , but a car eful examina tion of th e sam e leads m e to the opinion 
t hat t he intent of t h e L egisla ture can be r eadil y under s tood. 

Secti on i 497, Rev ised Codes; a m ong oth er things provides,-
u"T'h e sa id Commis sion shall exerc ise genera l supe rvi s ion over th e 

h ay a n d gra in interes t s o f the State, a n d of the handling, insp ec tion , 
weigh ing a nd s tor age of hay and g ra in , a nd of the m a n agem en t o f 
public war e houses, shall inves tiga t e a ll compla ints o r fr a ud or injus ti ce 
in th e hay a nd grain trade, a nd m ay fix the cha rges of p ublic w a re
housem en." 

Section 1482c is as follows : 
"All e lev a tors a nd ·w a rehou ses in w hich hay, g ra in , w ool or othe r 

product is received, s to red , shipped or h a ndled , s ituated on the righ t 
of way of a n y railroa d compan y or a djacent thereto, to· be used in con
n ection w it h thi s lin e of r a ilway at a n y sta tion o r siding, sha ll be 
public war ehou ses, a nd s ha ll be under the sup erv is ion a nd s ubject t o 
t he insp ection of the commission." 

Th e s a m e sec tion a lso conta ins the fo llowing : 
" Prov ided , tha t private war ehouses a n d elevators , u sed solely a nd 

a b solutely fo r privat e s torage purposes by the owner or owner s ther eof, 
a r e n o t inc.J udea in t h is Act ." 

The fir s t portion o f th e sec t ion a bove quoted de fin es w h a t a r e public ele 
va tors, o r war ehouses, a nd y ou will obse rve tha t an y war ehouse s ituated on 
th e ri g ht of way of a ny r a ilroa d or a djacent th er eto, are public w a r ehou ses 
a s defined by s ta tute. This part of th e s t a tute h as b een copied a lmos t liter
a lly from the statutes of the S tat e of Minn~imta, ::tn<'l b{' til<g Suprern~ Court . 
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of that State in the case of Sta t e vs. Cargil, Co., 77 Minn. page 223, was 
construed and upheld. The same case was afterward appealed to the Su
pre me court of the United States a nd affirmed, the decision being found in 
182 U. S. pages 4 and 52. 

The proviso conta ined in that section does not d efin e what a private ware
house is, but simply says that a private warehouse or elevator used solely 
for private storage was not included in this ac t. I t ak e it, therefore, tha t a n 
elevator or a mill or a warehouse where grain is purchased, which is not 
situated on the right-of-way of a ny railroad, or adjacent thereto, or used in 
connec tion with th e line of a ny r a ilroad , e tc., a nd where it is used solely and 
a bsolutely for private storage by the owner or owners are not public ware
houses. and are not subject to thi s license . But a ll such elevators or ware 
houses situated on or adjacent to the right of way of a railroad are public 
warehouses, and so far as the question that you have submitted to us is con
cerned come w ithin, a nd are subject to the provisions of the next section of 
the law, which is as follows: 

Sec. 1482d. "All such public e levators, warehouses and prospective 
purchasers shall be licensed a nnua lly by the commission. Applications 
for such license shall be made before transacting business. Every 
license issued shall expire on the thirtieth day of June, the following 
year. The fee for said license shall be five dollars ($5.00) for each and 
every warehouse so operated a nd for each and every prospective pur
chaser. Such license shall be r evoked by the commission for cause 
upon notice and hearing." 

This last section was first passed at the session of 1909, and was amended 
by the session laws of 1911 so as to include "prospective purchaers," requir
ing them to procure a li cense .the sam e as warehousemen or elevator com 
panies. Just what is meant by "prospective purchaser•' a t first does not 
seem quite clear, but I am of the opinion tha t the L egis la ture m eant by 
"prospective purchaser'• any person within the State who holds himself out 
or advertises that h e has a location for the purchase of grain, an'd the reby 
ex tends a general invitation to farmers to bring in their grain, and that he 
will purchase it at the ma rke t value. This would include elevator m en who 
purchased and stored the grain they purchased, or warehousemen who not 
only stored the grain of others, but purchased it. And it is my opinion that 
a ll such persons who are in the grain business are subject to this license fee, 
a nd subject to inspection by the commission. 

I do not think any other construction would be consi s t ent with the duties 
of the State Commission, as set forth in the section first quoted. 
·The business of raising grain has becom e one of the chief industries of this 

State, and in many sections farmers rely upon it a lmost exclus ively, depend
ing upon the market at the nearest railroad station for the disposal of their 
c rops. The grain buyer s a t that point with their elevators and warehouses 
can , if they so desire, and do to a very large extent, fix the price arbitrarily 
w hich they will pay to the farmers for their grain. They have their own 
scales, make their own grading, and in fact , the farmers of that community 
are a lmost at their mercy. The Courts have held that in conducting such a 
husiness they a r e not cond u cting a private business but a. public business, 
and that it is a proper exer cise of the police powers of the State to r equire 
people thus d ealing with the public to comply with the regulations of the 
"tatute concerning the same. Tha t they should be li censed a nd come w ith in 
the jurisdiction a nd unde r the Inspection of those whose duty it is to in
ves tigate a ll compla ints and fraud or injustice in said market, so tha t they 
may exercise a general supervision over the grain interes ts of the state. 

I e nclose h e rewith fil e of correspondence submitted with your le tter. 
Yours very respectfully, 

D . C. McDOUGALL, 
Attorney General. 
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March 30, 1911. · 
H eber Q. Hale, Esq., Chief Clerk Land Department, Boise. 

Dear Sir: R eplying to you r lett e r of yesterday in which you ask, "Can 
bonds be legally accep ted dated as M a r ch 10, 1911, while a bs trac t shows In 
notice of bond sale tha t bonds s ha ll be da ted January 1, 1911 ?" You submit 
with your le tte r the bonds in question, being bonds of Independent School 
Distri c t N o. 8, Bingha m County, a nd a lso abs trac t of bond elec tion proceed
ings , covering said issue. 

Replying t o your ques tion would say that the dating of t he bonds is viola
tive of both the notice of e lection a nd the no t ice of sale of bonds, a nd It 
s eems des irable t o us tha t the bonds be dat ed to corre spond with the pub
lished notice. W e trust tha t ·this can be accomplis h ed without great incon
venience t o the s chool di s tric t in question, a nd a t the same time indulge the 
hope tha t the officer s of this ilis tric t w ill n o t con s ider this office over 
t echnical, but aft er thorough con sider a tion, w e deem the above course ad
visable. 

H e r ewith e nclosures submitted. 
Yours very respectfully, 

D. C. M cDOUGALL, 
Attorney Gener al. 

M a r ch ·14, 1912. 
J. W es tley Holde n, Esq., Idaho Falls, Ida ho. 

Dear Sir: Replying t o YO\ll'S of the 12t h ins t., I beg to say it is my opinion 
tha t the word " taxpayer" as u sed in the s ta tutes concerning municipal bond 
elec tio n s will include a married woma n whose husband has property assessed 
in his n ame, wh ich property is community prope rty , a nd the t axes are paid 
from the community earnings, a nd tha t, s h e, if o therwise qualified , is entitled 
to vote a t such e lection as a t axpayer. 

Yours ver y r espec tfully, 
D. C. M cDOUGALL, 

Attorney General. 

April 17, 1912. 
Miss M a ry E. H a rper , County Superintendent, W e iser, Ida ho. 

Dear M a da m: Repl y ing to your le tte r of April 11, 1912, asking a s to 
whet her school warrants shoul<'! be a d vertised as provided for the a dvertise 
m ent of county w a rra nts in Section 1996, 1997 a nd 1999, Revised Cod es , I have 
t o say that in our opinion that school w a rra nts , a lthough in a sense county 
warra nts , a r e not s u ch county w a rra nts• as would r equire a d vertisement 
unde r Section s 1996, 1997 a nd 1999, aforesa id. In the matter o f school war
r a nts, .the county simply ac ts as a trustee a nd in beh a lf o f the school distric t, 
a nd th e f unds of said _school d is trict so h eld by the county as trus tee are not 
in r eality county funds, a nd inasmuch as ther e is no direc ti on in the school 
law itself as to adverti sem ents for calling in warra nts, I do not think this 
office would be jus tifi ed in adv is ing you tha t the law pe rtaining to its county 
warrants would be fully a pplicable to school w a r rants. 

Hon. Hector C. H a ight, Oa kley, Ida ho . 

Yours ve ry respectfully, 
D. C. M cDOUGALL, 

Attorney General. 

June 3, 1912. 

Dear Senator: Yours of the 22d ult. cam e to m y persona l attention Satur
day, a nd I have g iven it con s ide r a ble a ttention because of its importance . I 
have n o t the slightes t doubt tha t you desire t o do a ba nking business ab
solutely within the law, from your inher ent desi re t o do rig ht, a s w eli as to 
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prevent complica tions and the annoya nce of a possible viola tion of the s t a t ut e 
r elating to bank s a nd banking. 

Sec tion 45 of the Banking Act of 1911, found on page 401 of the Session 
L aw s is as fo llows: 

"In a ll cases whe re money is borrowed the bank or trust compan y 
shall issue its bills payable or r e -d iscount some of its p a per, and s ha ll 
s how th e true a mount of borrowed mo ney on its books a nd in all reports 
a nd pub lished stat ements under these heads." 

In handling certificates of deposit t a k ing the us ua l course of business at 
the usual rate of interes t , where the m oney is ac tually deposi t ed in your 
ba nk, it is m y opinion that th ey s hould be s hown in th e report unde r the 
h eads of certificates of deposits , a n d i t will no t be in violation of the law. 
But where money is borrow ed by the bank, as I take i t it is wher e as you 
say your stockholders in L"tah a r e willing to b uy your certi fica tes of deposit, 
a nd w her e in the course of business, as I understand it, the money is not 
actu a ll y deposited in your bank but credit is g iven in some other ba nking 
house, the money so r a ised or credit secured is borrowed money, a nd must be 
shown by bills payab le. 

I a m rathe r of the opinion that certificates of d eposit iss ued in this man
n e r a re bills payable , a s the Court s have in a nu mber of ins ta nces decided 
tha t a certificate of deposit is nothing more than a promissory note . A nd if 
your r eport shows to the bank examin er these items which are for money 
actually borrowed for the bank under the heads of bills payable a nd with
drawn from the heads of certificates of deposi ts, that you wo uld not then be 
liable to the charge of m a king false reports. 

This section of the statutes was undoubtedly inserted in the banking law 
for the p rotection of bon a fides depositors for the r eason that in case of 
liqu idation or fa ilu re of the bank, the depositors are entitled to the first con
s id eration, a n d mu st be paid before th e holder s of cla ims agains t the bank 
for borrowed money a re t a k e n car e of. In case of liquidation, of cou'rse, the 
holders of th ese certificates of deposit referred to a nd which h av e been 
a ctually iss ued for money borrowed, would n o doubt endeavor to m a k e the 
claim that they were bona fide depos itors of the bank a nd .' ther efor e, entitled 
to share w ith t he other depositors who have no b ill s payable. 

The difficulty which mig ht a rise would com e und er Section 57 of the sam e 
A ct if a charge we re made tha t the r eport does no t show the a m oun t of 
money borrowed in accordance w ith Sec tion 45. 

H on. Arthur Hart, Preston, Ida ho. 

Yours ve ry respectfully, 
D. C. McDOUGALL, 

Attorney General. 

August 20, 1912. 

M y Dear H art: I have you r lett e r of August 15th in wh ich you s t a t e that 
a joint committee of D e mocrats a n d R epubl icans wish to get m y opinion on 
the legality of th e use of "stickers" on e lec tion d ay in order to elect or vote 
for Clinton Mecham for representativ~. 

I have g iven th is mat ter ve ry car eful cons ideration . You ask me fo r a plan 
tha t is absolutely safe, and I have b ri efed the ma tter w ith thi s in v iew. Our 
Cour t has never passed on the proposition of wh ether st ick ers could be used 
in a case of thi s k ind, b ut the proposition has been passed upon in o the r 
states, under statu tory provis io.ns s imilar t o ou r s, and the attaching of 
s tickers in a case like t he one before yo u has been h e ld to be a mutilation of 
th e ballo t. Hence by using stick er s in this case, this dange r would be en
countered. 

T he only safe way tha t occurs t o m e is to h ave your vo ters w rite in the 
name of Mecham on th e bla nk ballot at the right, or any place else on the 
ti ck et under the h ead of representa tive. This would be en tirely regular, a nd 
whi le it would n ot be as ha nd y as the use of s tick e rs, a n d perhaps would not 
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bring In the votes you could influence by the use of sticker~. still I con
s ider the use of stickers in a case of this kind extremely dangerous for the 
rea sons above stated. 

The use of stick e rs in this s ta t e is countenanced where a vacancy is created 
after the tick e t s are printed,. a nd the stic ke rs a re t hen used by the clerk. 
All the ballots are then identical. But wher e a s ti ck er is used, you under
stand, the b a llot upon which it is u sed is easil y identified. I doubt that our 
court would countenance the u8e of s tick e rs in this way. 

W. J. H erwig, Esq., Boise, Ida ho. 

Yours truly , 
D. C. McDOUGALL, 

Attorney General. 

September 12th , 1912. 

Dear Sir: R eplying to your inqui r y of the 4th inst. regarding the con
struc tion of Senate Joint R esolution No. 13 known as the Initia tive, it is my 
understanding of the r esolution that legis la tion thus submitted requires the 
approval of a number of voters eq ua l to the majority of the vo tes cast for 
the Governor at the election at wh ich the legislation is a dopted, a nd that the 
r equ irements as to the numbe r of vote rs who mus t sign the p e tition to submit 
such legisla tion is a m a tter to be de termined by legislative action. 

Yours very respectfully, 
D . C . McDOUGALL, 

Attorney General. 

November 15, 1911. 
Hon. I. C. H a tta baugh, Insurance Commissioner, Boise . 

Dear Sir: In r eply to your le tte r of November 14, 1911, basing m y con
clusion s upon the fac ts stat ed to m e therein, I have to say tha t I believe that 
you w e re jus tified in refu s ing a certificat e to the Indep endent Order of 
Puritans. 

The reasons the refor are, first that from said facts it does not a ppea r tha t 
said order is organized a nd conducted for the mutua l benefit of its members, 
but tha t on t he contrary, from what you say in r egard to the membership 
fees paid by the m em bers be ing t urned over to the pres ident a nd secretary of 
said lodge toge th er with s eventy per cent of the fees and assessments of said 
m e mbe rs, it would seemingly appear that said order is conducted for the 
financ ia l ben efi t principa lly of the president a nd sec re tary. 

Our s tatutes provide tha t s uch organ izations as thi s , desiring admittance to 
our state must not only be organized for mutua l ben e fit of the members of 
said organization, but prohibits the orga nization of those doing business for 
profit. On both the grounds, t he refore, of doing business for profit and lack 
of m u tua l b ene fit to the m embers, it seems that you were justified in refusing 
th e ce rtificate because you r d epa rtment has th e control and in terpretation of 
whether these orders a r e for the mutual b en efit of th e members a nd a s to 
whe ther or n ot t hey a re doin g bus iness in the way of profit. 

I observe from the li s t of special d eputies appointed for Colorado, Ken
tucky, Ohio, ~ennsylvania, Texas, W est Virg inia aggregate th e very large 
tota.l of 1,067, a nd that this list does not include the State of Utah, Nevada, 
Monta n a, Arizon a , N ew Mexico and Idaho. This undoubtedly a t a propor
tionate rate would largely increase th e sa id tota l of special deputies. It 
would appear that these deputies a r e receiv ing a cert a in commissoin for 
services w hich they m ay or may not render, and tha t in effec t it would mean 
that if they were sold polic ies tha t they are allowed to r eceive what they 
p a id for t he policy in the way of premiums , assessments or m embership 
dues, a compensation equal to the amount paid. This would m ean that the 
ord e r was be ing conduct ed for th e ben efi t of these indiv idual deputies as 
well as th e president a nd sec retary, and that by rea son of the la rge pay-
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m ents of money made them, other m embers not special deputies would not 
be mutually and equally benefited. . 

This conclusion is based., as hereinbefore stated, upon th e fac ts a nd papers 
submitted by you to this office. 

I he rewith return copy of you r letter of June 24, 1911, sent to the Inde 
p endent Order of Puritans a t Pittsburg, Pa. 

Yours very respec tfully, 
D. C. McDOUGALL, 

Attorney General. 

February 8, 1912. 
Hon. I. C. Hatta ba ugh, State Examiner, Boise. 

Dear Sir: In complia nce wi th your request, I have carefully examined the 
q uestions submitted in your recent letter, which questions are propounded a t 
the instance of the County Auditors of the Sta te, a nd wit!" a view to se ttling 
certa in matt ers concerning t he official duties of such officers. I shall a nswer 
the questions in the order in w hich they are presented. 

1. How should jurors a nd witnesses in a criminal case before the district, 
probate or justice court, a nd witnesses and jurors a t coroner's inquest be 
paid? 

Section 8339 provides in part: 
"Witnesses befo re examining magistrates a nd In criminal cases in 

the probate cou r t, a nd jurors and witnesses in a coroner 's inquest are 
enti tled to $2 .00 pe r day for each day ac tua lly engaged in the trial of 
the case, and 25 cen ts per mile on e way, which mus t be pa id out of 
t he county treasury. •" 

Section 6138 provides : 
"Jurors in civil and criminal cases in the probate a nd justice courts 

are entitled to rece ive $2.00 per day for each day actua lly engaged in 
in the tria l of the case, a nd 25 cents per mile one way. Such mileage 
and per diem in a ll civ il cases must be entered and taxed up as costs 
agains t the los ing party, and in a ll criminal cases must be pa id out of 
the county treasury of the county where such probate or jus tice court 
is held, upon the certificate of the proba te judge or justice before whom 
such case was tried, to be audited and pa id as other claims against the 
county.'' 

With regard to fees of jurors in the d istrict courts, Sec. 6137 provides: 
"At the end of every term of the d is trict court the cle rk must make 

out a certificate to each juror entitled thereto, certifying the number 
of days such juror has a ttended cour t , a nd the amo unt remaining due 
to him for per diem a nd mileage. Each juror must state on oa th to the 
clerk the number of m iles traveled for which he Is entitled t o pay ; but 
no juror must receive mileage fo r going to or r e turning from court 
more than once during the sam e t erm, a nd no person summoned as a 
juror and excused a t his own req uest must receive a ny per d iem or 
tn ileage." 

It w ill thus be seen from the above quotations tha( In a ll cases· the com 
pensation herein enumerated is fixed by law, a nd Sec. 2052 of the Codes 
provides that,-

"The auditor must draw warrants on the county treasurer In favor 
of a ll persons entitled theret o in payment of a ll cla ims a nd demands 
chargeable against the county, which have been legally examined, a l
lowed a nd ordered pa id by t he board of commissioners; a lso for a ll debts 
and demands against the county when the amounts a re fixed by law, 
a nd w hich are directed to be audited by some other person or 
tribunal." 

Certainly there is jurisdiction in the Board of County Commissioners to 
examine a ll cla ims of this class , not with the idea of fixing the compensation. 
because the Jaw has a lready accomplished tha t , but to ascer tain whether t.he 
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service has In fact been rendered. This, In most cases would be a per
functory proceeding because the certificate of the· clerk would in most cases 
be taken as absolute evidence of the rendition of the service. But on the 
other hand, it is within the power of the county commissioners to examine 
these claims, a nd it is a proposition of jurisdiction and power wh ich I am 
now discussing. Therefore, it would seem clear that a ll claims of this class 
s hould be p resented and a llowed by the Board of County Commissione rs be
fore the A u ditor is justified in drawing his warrants . 

2. How should court orders providing for the defe nse of crimina ls be paid? 
Sec . 2086 of the Codes provides tha t,-

"Whenever upon the tria l of a person in the district court, upon an 
in for mation or indic tment, it appears to the satisfaction of the court 
tha t th e accused is poor and unable to p rocure the services of counsel, 
the court may appoint counsel to conduct the defense of the accused, 
for which service such counsel must be paid out of the county trea sury, 
upon order of the judge of the court as follows: In a ll cases of misde
meanor, the sum of $10 :00; in a ll cases of fe lony, other tha n murder, 
the sum of $25.00; and in cases of murder, the sum of $50.00." 

Under the r easoning employed in a n swer to question No. 1, it seems clear 
tha t these bills should a lso be presented and allowed by the Board of 
County Commissioners. 

3. In case property is sold to the county for delinquent taxes, can r e 
demption thereof be made by any person oth er than the on e h a ving an inter
es t in said property? 

Unques tionably, redemption may be made by anyone, on the same prin
ciple that one ma n may pay a nothe r man's debts or taxes. However, the re
de mption would not carry with it any lien unde r the circumstances men
tioned in sa id question. 

4. Can r ed emption be made a fter three years from date of certificate, a l
though county has not acquired tax deed to the property? 

In answer to this question, attention is called to Sec. 1773, as a mended by 
Chap. 10, Session Laws 1911, page 27, which is as follows: 

'' In a ll cases where real esta te has b een or may h ereafter be sold for 
d elinquent taxes, and the county has become the purchaser a n d a t ax 
d eed has issu ed to the county, a nd the time for r edemption, as herein
before provided, has passed a n d the county has not disposed of s u ch 
real estate, the person whose es tate has been or may hereafter be sold 
or his heirs , executors, administra tors, or other successors in interest, 
at any time after the time of purc hase th er eof by the county, and be
fore th e county has disposed of the same, has the right to red eem such 
real estate by paying to the county treasure r of the co.unty wherein 
the r eal esta te is s ituated the amount of t a x es the reon due at the time 
of said sale, w ith inte rest ther eon at the rate of t en per cent per 
annum ; and a lso a ll taxes that were a lien upon said real estate a t the 
time said taxes became delinquent ; and a lso for each year since t h e 
sale for which taxes on said la nd have not been p a id , a n amount equal 
to the percen t age of state and county tax for tha t year, upon the value 
of said r eal estate to be assessed at time of redemption by the as 
sessor a nd collector for each year s ubsequent to the year of sale, with 
interest from the first day of J a nuary of ea ch of said years respectively, 
at the same rate; and also a ll costs and exp enses, which m ay have 
accrued by r eason of such delinquency and sale, a nd the costs a nd ex
penses of such redemption, as h ereinafter specifi ed. The County 
Auditor must, on the application of the person desiring to redeem, 
m a k e an es tima te of th e amoun t to be paid, a nd must g ive him dupli
cate certificates, specifying the several amounts thereof , one of which 
certificat es must be delivered to the county treasure r , toge ther with 
the money; and the county treasurer must execute a deed to the re
demptioner. The county treasurer must settle for the moneys r eceived 
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as for other state and county moneys. The treasurer and auditor must 
be paid by the r ede mptione r, for making out said estimates a nd deed, 
the sum of two dollars each. Upon the payment of the money specified 
in said certificate, and the giving of the deed aforesaid by the treas 
urer, any deed or certifica te of sale tha t may h ave been made to the 
cou ntry becomes null and void , a nd a ll rig·ht, title , a nd inte r es t a c
qu ired by the county und er or by virtue of the t a x sale ceas es and 
dete rmines. When ever property sold to the county, pursuant to the 
provisions of this chapter, shall be redeemed, the moneys received on 
account of su ch redemption shall be dis trib uted between the state and 
the county, and to the resp ective funds in the same manner as if the 
same had bee n paid in the first insta nce to th e tax collec tor. 

It seem s that the amendment her e quoted was intended to cover the very 
ques tion which is ask ed. Of course, wher e a tax deed has actua lly issued to 
the county, then th e cas e becoITjes c lear, and r ed emption may be made under 
t h is statute if the property has not passed out of the hands of the county. 

Section 1755 of the Codes provides in p a rt: 
"At the expiration of the time in wh ich th e county is entitled to a 

deed for any such property (sold t o the county for delinquent taxes ), 
the assessor sh a ll immediately execute a deed therefor, and file the 
same wi th t he recorder for record." 

It thus appears that th er e is a duty placed upon th e assessor immediately 
upon the expiration of the time a llowe d for redemption, to immedia tely ex
ecute a deed , and if th e assessor performs his duty in this regard, the condi
tion presumed in the question could not arise. And I am of the opinion that 
the proper course to be follow ed in case one desired to redeem after the ex
piration of the redemption period where a deed had not issu ed in conformity 
with th e above section, wou ld be to request the execution of a deed before 
the r edemption is had or payment is m ade. It would be the duty certainly of 
the assessor to execute such a deed upon the request of the p erson desiring to 
redeem. 

From the language u sed in the latter part of S ec. 1775, herein quoted, 
however, this course, whil e undoubtedly the safe on e, I do not think is ab
solutely essential, and I think our court would hold that redemption may be 
had even upon ce rtificate whe re deed has not issued. The statute says: 

"Upon the payment of the mon ey specified in said certificate a nd the 
g iv ing of the deed aforesaid by the t reasurer, a ny deed or ce rtifi ca t e of 
sale that may h ave been made t o the county becomes null and void." 

It wou ld seem tha t this sec tion contemplates cases where the assessor h a d 
n eglected his duty a nd deed had not executed, as directed. 

5 . • Can the auditor sell a certifi cat e over three years old where the county 
h as not obtained its deed? 

This que•tion again an ti cipates that th e assesso r has fail ed to p erform his 
duty. Any one interested might compe l the issuan ce of a d eed a t any time, 
a nd wh ile no doubt, th e auditor has the power to dispose of a certifica te 
which has outlived th e three year p e riod, I appreh end no purchaser cou ld be 
found for such certifi cates. I doubt if any purchaser would run the risk of 
Ruch a n investment, where the certifi cat e had clearly outlived its statutory 
age. So far as the powe r of the auditor to sell these ce rtifi cates is conce rned , 
there is no tl1ing in the sta tute to interfere with i t. 

6. Are clerks of the distri c t court en titled to fifty p er cen t of naturalization 
fees ? 

While there a r e some cases,-notably the case of E ldridge vs. Sa lt Lake 
County, a Utah case, r eported in 106 Pac . page 939, in wh ich it is held under 
a s tatute similar to ours, that th e clerk is en titled to such fee for h is own 
use, a nd that he n eed not account to the county therefor,-the theory_ upon 
wh ich thi s case was dec ided has n ot been held to in this state. It seems to 
m e the case of Rhea vs. Board of County Commiss ioners, 12 Ida. 455, is deci
sive of this question. In th at case it was held: 
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"The clerk of the district court, ex-officio auditor and recorder, under 
the provisions of Sec. 7, Art. 18 of the constitu tion and the Jaw carrying 
that section into effect, must pay to the county treas urer a ll fees which 
may come into his hands from whatever source, over and above his 
ac tua l a nd n ecessary expen ses. This includes all fees for services ren
d ered by v irtue of said offices. 

"Under the provisions of Sec. 2294 of the Revised Statutes of the 
Un ited States, as amended by the Act of March 11, 1902 (32 U. S . 
Stat. at Large 64), the cle rk of the distric t court who t a k es homestead 
a nd other land proofs, mus t do so in h is offic ial capacity, and a ll fees 
collec ted by him for such services, whether preparing the deposition 
a nd administering the oath a nd a ffixing the jurat a re provided for by 
the statute, a nd are co llected by him in his official capac ity, and by 
virtue of his office, and must be accounted for, and paid over to 
county." 

Jt might be said with equal force tha t services rendered by the clerk in 
naturalization matters are performed by him in his official cap acity, because 
if he were not the c lerk of the county, he co uld not perform th e s ervice . 
the r e fore, under the Rhea case, above cited, he must remit to the county 
treas urer a ll fees coming to him from s uch source. 

See a lso In re Rice, 12 Ida. 305. 

7. Is the auditor r equired to keep an account with the various school dis
tri c ts so far as finan ces are concerned? 

Under Sec. 68 of the School Code, Session Laws 1911, p age 512, the county 
treasurer must keep a separate account w ith each school d is trict in th e 
county. Under the provisions of Sec. 69 of the amended law, the · county 
superintendent must k eep a separate accoun t with each school distric t in the 
county. Section 70 of this law prescribes the duties of the a uditor, a nd does 
not require that he k eep these accounts separate. As a practical matter, I 
can see no reason why the auditor should in addition to the other officers who 
a r e compe lled to do so, keep accounts w ith these various districts. The la w 
does not prescribe it, and the doing so would seem to m e to be unnecessary 
and a needless task. He must, however, k eep the controlling or general ac 
co unt as between the districts, and the other officers above named must do 
the bookkeeping. 

8. Where an ac tion is commenced in one county and afterwards trans
ferred to a nother coun ty for trial, what fees are to be collect ed from the 
parties, by the c le rk of the latte r county? 

Session Jaws 1909, page 22 prescribe the fees to be p a id the clerk of the 
court for services r endered by him. The statutes make no pro vision for a 
le&S fee in cases where matters come to his office by r eason of ch a nge of 
venue proceedings. This be ing true, the auditor of the second county must 
charge for cases rece ived throug h change of ,ienue proceedings the same as 
thoug h such cases were originally filed with him. 

Trusting this answers your inquiries, and with per sonal r egards, I am, 
Yours very r esp ec tfull y, 

Hon. James H. Hawley, Governor, Bu ilding.. 

D. C. McDOUGALL, 
Attorney General. 

Ma r ch 9, 1911. 

Dear Sir: Replying to your verbal qes tion of this morning as to your 
powe r, under the constitution of this State to scale down a nd veto parts of 
items conta in ed in the appropriation bill, and approve the other part, I would 
say, Sec . 11. Art. 4 of th e Constitution of the State is as follows: 

"The Governor sh a ll have power to disapprove of a ny item or items 
of any bill, making appropriation of money, embracing distinc t items, 
and the part or parts approved shall become a law, a nd th e item or 
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Items disapproved shall be void, unless enacted In the manner follow
ing 

The State of Pennsylvania has identically the same provision in its con
stitution, Art. 4, Sec. 16, and it would seem that the same provision prevails 
in Alabama, Arkansas, Louisiana, Colorado, Maryland, Montana, Nebraska 
and South Dakota . This provision of the P ennsylva nia statute was construed 
in the case of the Commonwealth vs . Barnett, State Treasurer, 199 Pa. 161, 
55 Lawyer s Rep. Annot., p age 882. In this case the court sustained the action 
of the execu tive in a veto t o a portion of an item, a nd laid down the prin
cipa l that the constitutional power to v eto separate items in a n a ppropria tion 
includes the power to cut down a n item. This question has not been before 
the court in very many cases, but the L. R. A. editor in note to the Barnett 
case, above cited , has collec ted such a uthorities . The r easoning, if follow ed 
by our court, a s se t out in the case above cited, would seem to authorize the 
executive to ex ercise his discretion in cutting down any part of any· item 
and approve t he remainder. 

Yours very respectfully, 

Hon. J ames H. Hawley, Governor, Building. 

D. C. McDOUGALL, 
Attorney General. 

March 2, 1911. 

Sir: Replying to yours of recent date a sking for an opinion on the ques
tion of whe ther or n ot a new county c reat ed by reason of the division of an 
other county in which local option prevails is a prohibition territory as a 
matter of course or is it under the license system until a special e lec tion has 
been had to d ecide whether or not liquor can be sold within its boundaries 
under the prov is ions of the local option Jaw, I beg to say, Sec. 28 of the Act, 
a pproved March 20, 1909, known as the local op tion la w, is as follows: 

·-A prohibition district within the meaning of this Act is any district 
or t erritory in the State of Idaho in which the sale of intoxicating 
liquor is prohibited by law." 

By virtue of this Jaw, th e county is made the unit, and, therefore, a pro
hibition district as a result of the vot e of t he local option law must mean in 
each instance a county of the State. 

Section 7 of the same act provides a mong · other things, if the majority of 
the vot es cast a t such e lection shall be in favor of the proposition submitted, 
it s ha ll th ereafter be unlawful for th e Board of County Commissioners of the 
county to grant a license, until at a subsequ ent e lec tion h eld under the pro
v is ions of this Act th e m a jority of the legal voters of the county voting at 
such subsequent e lection, shall vote agains t prohibiting the sale or di sposal 
of intoxicating liquors. 

This ques tion has been before th e courts in a large numbe r of instances in 
other juri sd ictions, and it seems to be s e ttled that whe r e a n ew d istric t or a 
unit is carved out of t erritory which was prohibition t erritory prior ther eto, 
that the new d istrict takes the same s t a tus in regard to the sale of liquor as 
th e unit from which it came until such a time as an election had been h eld 
in the new unit. 

Woolen and Thornton, Intoxicating Liquors, Vol. I , page 937, and cases 
cited. 

J oyce on Intoxicating Liquors, page 435, Sec. 579, a 'nd cases cited. 
a m of the opinion in view of the foregoing a uthorities tha t on the divi

sion of a county in this state, which prior to the division had voted in favor 
of prohibiting the sale of intoxica ting liquor , that the n ew county as well 
as th e parent county w ill both be· prohibition di s tric t s under the local option 
law until such tim e as a n ew vote is had under the law . 

. Yours very r esp ectfully, 
D. C. McDOUGALL, 

Attorney General. 



REPORT OF ATTORNEY GENERAL. 61 

· July 11, 1911. 
Hon. James H . Hawley, Governo r, Building. 

D ear Sir: R eplying to the w ithin le tte r a ddressed to you by Dr. O. F. 
P age of Sandpoint in which he a sk s whether the County Commissioners may 
pass a r esolution appropriating $25,000 fo r the Kootenai road fund and use 
one -half for the year 1911 and the other half during the year 1912, a nd the re 
by make availa ble one -ha lf of the state a ppropria tion this y ear and the 
other half n ex t year, we have to say that the doctor evidently refers to the 
Ac t of the las t L egis latu re providing bonds for the building of a wa gon road 
be tween the Kooten a i Ida ho Monta n a state line n ear Cabin d (p. 134, Session 
Laws 1911). Sec. 15 of this Act prov ides: 

"No part of this appropriation shall be expe nded or d isbursed for the 
con s truction of said wagon road until aft e r the s um of $25,000 shali have 
r a ised for this purpose by the county of B onne r, or by private s ub
s cription, o r otherwise tha n by the State ; a nd when said sum is m a d e 
available, the Governor of the Sta t e sha ll be appraised thereof, a nd h e 
shall certify to the State Treasurer tha t s u ch s ums have been raised." 

This section undoubtedly contempla tes that no pa rt of the $25,000 appro
pria t ed by the State shall be available until the e ntire $25,000 shall h ave been 
raised by th e count~{, as1d U1at ma k es tt1e pla n which Dr. P age outlines im
possible . A r esolution passed by the commissione rs would not in any sense 
raise the money as that t erm is u sed in S ec. 15, above quoted. 

Yours very r esp ect fully, 

Hon. James H . Hawley, Governor, Building. 

D. C. McDOU GALL, 
Attorney Genera l. 

October 24, 1911. 

D ear Sir: W e 11ave yours sta ting that Sen a tor K ern s ·of Wallace h a s 
written you with r egard to the r ight of the State H ay, Grain a nd Scale fo
spector to ch arge a fee fo r the inspection of scales in private stores, and in 
w hich you as k for the Attorney General's v iews of this law. I take it the in
quiry is direc t ed not so much to the matter of the collection of the fee, a s 
to the m a tter of the jurisdic tion of the department r eferred to over the 
scales in qu estion, because w e have never thought there was any doubt of 
the right to co llect the fee prescribed by statute, if the d epartment inspect
ing the s cales had jurisdic tion over the inspection . 

S ection 1493h, Session Laws 1911, Chapter 49 , provides : 
"All scales used in public warehopses, depot scales, stree t scales , or' 

s cale s used in stock yards, for the weighing of g ra in , hay, wool, coal, 
livestock , or othe r farm commodities shall be under the control of the 
State Hay a nd Grain Commiss ion, a nd s ubj ect to the inspection and 
correction at least once a year by the Sta t e Hay a nd Gra in inspec tor or 
hi s d eputies , and shall be exempt from the juri sdiction of the Sea le r of 
W eights a nd Measure s. They s ha ll b e insp ect ed a t the r eques t of a ny 
p e rson inte res t ed in a ny hay, grain, wool.' coal, livestock, or other com
modities, weighed or to be weighed thereon. If found incorreCt, the 
cost of inspection shall be p a id by the owner thereof , otherwise by the 
p erson reques ting in sp ection. N o scales found incorrect sh a ll be used 
until r e -examined and found co rrect." 

S ec tion 1514, R evised Codes vests in the Seale r of W e ights a nd Measures 
g enera l jurisdiction to inspect a ll scale s, m easures and weights, and the pro
v ision s of Sec. 1493h , above quoted, therefore op er a t e as an amendment of 
said section of the R evised Codes, and a ny scales u sed for the purposes in
dicat ed in said Section 1493h are under the control of the Sta t e Hay and 
Gra in Commission. 

It will be obse rved that the two s tatutes were not drawn w ith specia l 
r efer ence to each other, and tha t they do not exactly harmonize a nd make 
absolutely clear the scales under which tne sealer still maintains jurisdic -
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tion, a nd t hose which it w as inte nded the commissioner should exercise con
tro l ove r . W e have th erefo re been compelled to promulgat e a rule which w e 
thoug ht embodied the spirit of thi s legis la tion, a nd carri ed into effec t the 
inte nt of th e Legislature . 

In th e fi rst p lace the jurisdiction of th e two inspec tors is not m ark ed by 
the s t y le or charact e r of the scale, but w e believe the true criterion is the 
purpose a nd obj ect for wh ich the scales a re u sed, a nd tha t under th is 
theor y, the Hay a nd Grain Commission ha.s jurisd ic tion over the h eavie r 
kinds of s ea.Jes, and in fa.c t a ll kind s of scales used by warehouseme n a nd 
other s in th e p urc hase of produce, li ve stock , e t c., from the producer. The 
s maller a nd lighter sea.Jes usually u sed by the middleman in his retail busi
n ess, w e believe a. re s till under the control of the Sealer of Weig hts a nd 
Measures. 

As stated a bove, th e law is uncertain a nd i t is diffi cu lt to lay down a.ny 
hard and fast rul e which would apply in · a ll cases, but we believe the a p
plication of the above theor y to the law w il l r eveal the duty devolving upon 
th e in spector or the seale r in individua l cases, a n d that i t carries out t he 
evident intent of the L egislature. 

Yours very r espectfully, 
D. C. M cDOUGALL, 

Attorney General. 

February 13, 1911. 
Mr. George G . H edri ck , City Attorney, Hailey, Ida ho . 

D ear Sir: In r eply to your lette r of F ebruary 6, 1911, in r espec t to ' m a nner 
of filling a vacancy where your total council membe rship con s ists of four 
m embers, one of whom has r ecently d ied, a nd a nother being at presen t in 
California , I have to say as follows: 

In m y op inion ; an y appointment m ade a t thi s time, unde r the exis ting con 
diti on s would be illegal, a nd that nothing can be accomplished by a ppoint
m e nt a nd confirmation until your third member has r e turn ed from Cali fornia. 

If you w ill ex a mine Sec. 2275, R evised Codes of Idaho, you will find the 
method of fi llin g vacanc ies in the council set out , a nd a n y o ther m e thod can
not b e fo llowed . · 

In th e m a tte r of th e vo te n ecessary to fi ll a vaca n cyy of this kind, you 
mus t h ave a m a jority of a ll th e councilm en elected. You w ill find in said 
Sec. 2275, Revised Codes of Idaho, the clause : "A concurren ce of a majority 
of the w hole number or m embers e lect ed to the coun cil or trustees s h a ll be 
Tequired." Had this s t a tute read oth erwise the two m e mber s could have un
doubted ly fill ed the vacancy, but I find from a thoroug h sear ch of the a u
thori t ies that a m a jorit y of th e courts hold, under a statute similar to ours, 
th a t it r equires a m ajo rity of the whole number elec t ed , a nd a majority of 
those present and voting is n ot suffic ien t . 

M cQuilla n on Ordinan ces, page 167, Sec. 106, say s: 
"Und er a provis ion r equiring a vo te of the m a jority of the m ember s 

e lec ted, i t wou ld be a ppa rent th a t the act specifi ed may not be don e 
legall y by a ba r e m a jority of a quorum." 

M cQu ill an is one of th e best a u t horit ies on the procedure of municipa lities . 
Supporting th is v iew set out by M cQuilla n , we h erewith cite a f ew of th e 
cases th a t h ave been fo und upon thi s m atter: 

Edgerly vs. Eme r son, 23 N . H. 555. 
P imenta l vs . San Francisco, 21 Cal. 351. 
McCrack e n vs. San Francisco, 16 Cal. 591. 
Sta te vs. Dickle, 47 Ia. 629. 
Atkins vs. Ph illips, 26 Fla. 281. 
People vs. H earing , 71 P ac. 413 (Col. ) 
City of Evan ston vs .. O'Leary, 70 Ill . App. 124. 
Cascad en vs. City of W a t erloo, 106 Ia. 673. 
B lood vs. Beal, 100 Ma ine, 30. 
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This view is also s upported by Abbott on Municipal Corporations, Vol. 2, 
S ec . 507. 

In th e cases of Pimenta l vs. San Francisco, McCrack en vs. San Francisco, 
and San Francisco vs . Hazen, 5 Cal. 169, t he Court h eld: 

"Where vacancies occur, the whole number entitled to membership 
must be counted and not inere ly the remainin g n1embers." 

There are a few dissenting authorities in this v iew, but th ey are so limited 
in number that it would be extremely hazardous for your municipality to fill 
the vacancy th erein existing in a ny other manner tha n by a majority of the 
whole number of trustees e lec t ed. 

Yours v ery respe ctfully, 
D. C. McDOUGALL, 

Attorney General. 

April 7, 1911. 
Dwigh t E . Hodge, Esq., County Attorney, Lewiston, Idaho. 

Dear Sir: In reply to your letters of April 4 and April 6, 1911, we have to 
say: 

1. In re publication of notice for bids for transcription in r ecords. In our 
opinion. inasmuch as no time of publication is provided for in the bill, it 
would necessaril y follow that a reasonable t ime should be a llowed. There 
might be some ques tion as to whether t en days would be a reasonable time. 
However that is for those advertising for the bids to determine, and it 
would not be interferred with unless the same was unreasonable . There was 
a n attempt made at the last Legis lature by newspa per associa tion to get a 
bill through providing a minimum time for publica tion of everything that 
was r eq uired by law to be publish ed. This b ill. I 11ave understood was de 
feated, but I a lso understand a good many portions of it were taken into other 
laws. It seems to me in this case to b e absolutely certain t hat it might be 
w ell to adverti se for at least two weeks or twenty days. There certainly 
cou ld b e no interference w;tl1 this done. 

2. In r e salaries of county officials, we would advise the following pro
ceedure: '!.'hat each coun ty officer at the end of the month swear to hi s 
salary bill upon th e usual claim blank and file th e same w ith the County 
Auditor. The County Auditor w ill then isuue the warrant to each of th e 
county officers, and at the regular session of County Commissioners fo llowing, 
will present a certifi ed statement of a ll bill presented. It w ill not be neces
sary for th e County Commissioners to m ee t every month to pass upon these 
bills. Sec tion 2115, House B ill 400 provides that this itemized statement of 
the County Auditor shall be presented at the regular session. These sworn 
bills of th e county officers should be a ttached to the itemized statemen t of 
the salary act, to be transmitted by the Auditor at the r egular session of 
County Commissione rs. Care should be t aken by the county officers in sub
mitting th eir bills to put in only their salary account. Expenses are not to be 
paid monthly, but only at the r egular meetings and in the regula r way. 

3. In r egard to th e Sheriff spendin g money fo r detective h ire, wh ile the 
same h as not been expressly passed upon by the Supreme Court, yet we are 
in clined to believe tha t such account or bill presented by th e Sheriff is not 
legally authorized by our law. In m y judgment, the proper way to proceed 
under the old Jaw, if the Sheriff des ires assistance for detective or oth er 
work in his office was to app ly to the Commissioners in the r egular way as 
provided by s tatute, or app ly to the d istrict court during the session of the 
Court. 

4. In the matter of the County Attorney's contingent fund,-wh ile the law 
provides that tl1e appropriation shall be made in January in each year , in my 
judgment, in the first year it is merely direc tory, s ince und er th e law, it 
would be impossible to perform the same, and, therefore, the interpretation 
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of t he la w s hould be as to the year 1911, t hat it s hould be m a d e as soon as 
possible a f t er t he passage of the law. 

5. In regard to the s ta tus of school d is trict s which h a ve been cut by a 
n ewly created coun ty line, our L egis la ture in some instan ces has provided jn 
r egard to th e dis pos ition of t he same a nd in o th ers ha s not. The Clear
w a t er bill being s il ent upon this m a tter , it necessarily follows tha t some r e
arrangem ent of the school distr ic t s mu s t be m ade for the r eason tha t said 
distri c t s so cut are not joint dis tric t s, a nd ca nnot be m ade so except under 
t he procedure p rovided by our s ta t ut e. Ther e fore , it w ould be necessary for 
dis tri c t s so cut by a newly created county line, if they wish to r e tain thei r 
sam e bou ndari es, to apply for th e establishment of a joint district, unde r the 
prov is ion s o f Sec. 618, R evised Codes of Ida ho. This w ould be n ecessary for 
t he r eason tha t the assessment, levy a nd collection of t a xes would be im
p ossible unless a rra nged as provided fo r in said Sec. 618. Should they not 
d es ire to have a j oint d is tric t , w hich in my opinion is not desira ble, in mos t 
ins tances, in habitan t s of the said school d istri c t s a nd t heir respective coun
ties s ho uld a pply to their r espective count y clerks fo r c ha nge of boundaries 
unde r Sections 615 a n d 616, R ev ised Cod es of Ida ho. 

The biii s which duly provide for the es tabli shing of s u ch school di s tric t s 
d ecla re tha t · said di s tric t s so cut sh a ll b e unorganized t erritory, a nd it shall 
be the du t y of th e County Commission e rs. to a nnex them to adjacent school 
distri c t s . 

This offi ce has writte n Miss Shep herd, the Sta te Superintendent, a letter 
t aking u p t his q ues tion in deta il, a nd of which s h e will n o doubt inform yo ur 
County School Superinte ndent. 

Wi t h be~t r egards , 
Yours v ery r espectfully, 

D . C. McDOUGALL, 
Attorney Gen er al. 

August 29, 1911. 
Hon. Dwight E . Hodge, County Attorney, L ewiston , Ida ho. 

Dear Si r : In reply to you r le tter of A ug us t 21, 1911, in regard to divi s ion 
o f rura l h ig h school d is t r ic t by county lines. 

I have to say our o ffi ce h a s had a n a la gous m a tte rs unde r cons ider a tion 
a nd have determined i t is . of very doubtful legality to organize a rura l high 
school compris ing parts of two counties. T his for the r eason tha t the r u ral 
high school law was undouhted ly inte nded for rura l h ig h sch ools in one 
county , a nd in the said law adeq u a t e machiner y has not been provided for 
e ither creating or car ry ing on a ru r a l h igh school w h en it covers p a rts o f two 
counties . 

Th er efore, it necessaril y follow s in the case which you present, tha t the 
m a chiner y for carry ing on the rura l high school di s tri c t, to-wit: For the 
collec ting of taxes a n d bond, e t c., is no t suffi cient to prov' de for the m a inte 
n a n ce of said r ura l high school dis tric t , and tha t , t her e fore , It is of mos t 
doubtfu l legality . 

This is furth er em phasized by t he fac t that t he L ewis county div is ion bill 
d iffered , a s it does, fro m othe r div is ion bill s of the 1911 legis la ture, provid ing 
in Section 16, commen cing with line 9, tha t when a county line is run through 
a sch ool distri c t , the p a rts of the d is t r ic t cut by such line sha ll be d eem ed 
organized t erritory a nd s ha ll be a dded by the County Com m issioners to o ther 
di s tri c t s . · 

T he only way, in m y judg m en t, that you could main ta in a rura l high 
sc hool d istric t of wh ich you speak w ith any degree of safe ty w ould b e to have 
a n elec tion u nde r the joint d is tric t pla n , whic h wou ld, in tha t event, provide 
t he m ach iner y for taxe s n ecessary to p rov ide for the r evenue of t he school 
di s tric t. You would thus have a joint ru ral high school di s trict. This is 
m e rely a sugg es tion as a n expedient, b ut pe rsona lly I do not deem it a d· 
v1sable In a ny case to have a rura l hig h school district lying In two distri c t s . 
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The law contemplates a one- county rura l h igh school d istric t, and w h en it 
com es to m a tte rs of bonding, I doubt whether under a n y c ircumstances 
the state of a n y buye r of bonds wo uld w ish to buy bonds of a rural high 
school district divided by a county line . 

Trusting that everything is going nicely in your county, and with best re
gards for yourself, I am, 

Yours v er y respectfully, 

Robert Helm, Esq., City Clerk, Marysv ill e, Idaho. 

D. C. McDOUGALL, 
Attorney General. 

May . 5, 1911. 

Dear Sir: Reply ing to your letter of May 3, 1911, in the matter of the road 
poll t axes, we have to say as follow s: 

1. The n ew road law applies to incorporated villages and cities. Incor
porated v illages and cities are separate road distric ts, but the law applies 
nevertheless. 

2. All moneys collected within the limits of a city or v illage unde r the 
road pol !tax lev ied by the county goes into the county r oad fund, a nd the 
Commissioners of th e cou nty are not by law compell ed to pay any part of the 
same back to the city from which it was co ll ected. In the matter of property 
tax and specia l highway tax lev ied by the County Commissioners, twenty-five 
pe r cent of both of these collec ted within the city or vi llage must be repaid 
to the city o r v illage . The v illage in addition to thi s m ay by ordinance levy 
a road poll t ax for its own parti cu la r benefit and may levy other property 
taxes. A ll of which will be explained in the la tte r part of this letter. 

3. Sec tion 900 provid es fo r a property road ta x and has not been r epealed, 
b ut was amended by the 1911 law . The following road t a xes m ay now be 
put upon the inhabitants of a city or v illage : 

I. County road poll tax. See Sec. 894 as amended by the 1911 laws. 

II. County road property tax. See Sec. 900 as amended by the laws 1911. 

III. County special highway property tax. See Sec. 901, as amended by 
the laws of 1911. 

IV. City a nd v illage computa tion road poll tax. See Sec. 2240, Revised 
Cod es of Id a ho. If the city coun cil or board of tru s tees of a v iilage des ire to 
levy thi s particular tax, an ordinance must be passed fixing the same . 

V. 'l wo mills of the city a nd v illage general tax may be exp ended on the 
stree ts. See Sec. 2238, Subdivision 3. 

VI. Property owners whose property abuts on the str ee ts may be as 
sessecl. See Sec. 2238, Subdivision 5 and 6. 

VII. Bonds m ay be lev ied by the inhabitants for the improvement of 
streets. See Sec. 2323 R evised Codes. 

4. Reply ing to your question in r egard to exemption from road poll taxes , 
will say that unde r a nd by the provis ions of Sec. 874, the Board of County 
Commissione rs m ay levy upon each a du lt p e rson. That m eans that nobody 
is exempt except pe rsons below tlrn age of twe nty-one years. Howeve r, the 
1911 laws have provided for the exemption of the stat e militia. So you, there 
fore, have to exempt the militia a nd pa rti es below th e age of twe nty -one 
years. 

5. Road overseers m ay demand the road poll t ax , a nd if the same be not 
·paid, th ey may s e ize a nd sell any property owned b,· the person r efusing 
pay m ent. The sale may be made after fiv e days' notice of the time and 
place of s uc h seizure a nd sale; providing the road overseer s return to the 
c le rk of the Board of County Commissione rs delinqu ent lists of persons r e 
fusing to pay the road poll t ax, the same may be collec t ed the same as other 
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poll taxes are collect ed. Tha t would m ean in case of p ersons having prop
e rty tha t it would become a lie n upo n the prope r t y . 

Yours very r espectfully, 
D. C. M cDOUGALL, 

Attorney General. 

Septembe r 11, 1911. 
Hon. William Higgins, County Attorney, W e iser , Ida ho. 

Dear Sir: In the m a tter of your t elephon e call con cerning the right of the 
treasure r to withhold from s chool d istric t s t he a m ounts due them from the 
s c hool furids of the co unty by r eason of the fa ilure of said school di s tri c t s to 
hold the a nnua l school m ee ting, a nd a lso con cerning the duty t o have four, 
six and nine months school, I have to say as follows: 

l1 the s chool dis t ri c ts ha v e failed t o m a k e a ny levy a t a ll in April , a nd 
they find that they n eed a levy, the on ly thing tha t can be done is , n ow that 
th e cash valua tion h as been de t e rmined, t o ho ld t he said a nnua l school m ee t
ing a nd fix the levy, a nd cer t ify the s a id levy in to th e county offi c ia ls as is 
provided by law. Session Laws 1911, p a g e 504, Subdi vision C. h old s that n ot 
more tha n on e specia l t a x can be lev ied in one year. Inasmuch as you have 
not levied a n y, th er e is no doubt in m y mind bu t that you a r e e ntitled t o 
levy one . This levy, in addition to' what the d istric t w ill r eceive from the 
county ough t to be able t o prov ide for the t e rm s of s chool rn Subdiv ision D 
on the same page. 

As t o the second ques tion in r egard to t he t erms, it w ill be the duty of .the 
e lectors at the a n nual m ee ting to d e t e rmine th ese school months, a n d a ll of 
them shou ld d e t ermine tha t a t leas t four months' sch ool s hould be t a ug ht du r
ing the t e rm from Septembe r to .June , which is t h e a nnua l school year a s 
nearly as it can be asce rta in ed, prov ided that they have m a d e this det ermin a 
tio n , a nd have made the ir levy as se t forth in t h is le tte r . Ther e w ill be n o 
doubt that they will be en titled to th eir proportion of the school moneys, a s 
provided in the educa tiona l bill , a nd the treasurer , of course, would not 
under s uch c ircums tances des ire t o r e t a in said moneys from the said school 
distric ts. 

Yours ver y r esp ec t fully, 
D. C. McDOUGALL, 

Attorney Gen er a l. 

August 9, 1911. 
Miss Ma rie Irwin, Secre ta ry, Idaho Sta t e Huma n e Socie t y, Boise, Ida ho. 

Dear Ma da m : R eply ing to your v erba l inquiry as to whe ther you as 
secr e t a ry could appoint State huma n e agen ts to act in conjun cti on with y our 
socie t y for the enfor cem ent of laws r ela ting t o the cruelty to a nima ls: 

I beg to say I note from your a rti cle s of incorpora tion th a t your soc ie t y is 
formed "to promote a nd carry on s uch m ovem ents as m ay be prope r t o bring 
about a more s tringent enforcem ent of th e la ws of the State of Ida ho r elating 
t o cruelty to a nim:;i.ls; to provide for the car e of a nima ls a nd di sposal of lost 
a nd abandoned an ima ls; to provid e for th e car e of a nima ls le ft w ithout proper 
feed, drink, o.r sh elte r from th e w eathe r ; t o a id in p roc ur in g evide nce aga inst 
viol a tors of the Sta t e of Ida ho a nd re.port such vio lati ons t o th e proper of· 
fi cers of the Sta t e a nd f urnish a id in the prosecutio n t hereof ;- " 

Sec tion 7153 of th e R evised Codes of Idaho and th e sections in a ddi tion 
th er eto m a de by the 1909 Revision m a k e it the du t y of th e sheriff, cons table, 
police o r p eace offi c<' r to prosecute a ny v iola tors of th e section relating to ' 
th e cru elty o f a nima ls . a nd confe r on th e m certa in powe rs. The same law 
also con fers the same powe r on any offi ce rs of a n in corporated associa tion 
·qua lified as prov ided by la w. 

It is my opinion that you r socie ty can a ppoint a n y such agents as you deem 
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prope r unde r you r arti cles of incorporation to carry out the purposes and 
obj ects of the association, which, from the articles above q uoted among 
other things, is t o procure evidence and report th e same to the proper of
fice rs of the State . These prope r officers are the sheriff, constable, and peace 
officers. I find no authority in the statutes for the office rs or agent s of the 
company to exercise police powers, and they, therefore, would not be author
ized to n;ia k e arrests unless they we re deputized by some regularly qualified 
officer, in wh ich event they would be p eace officer s as w ell as officers of the 
assoc iation. 

Yours very respectfully, 
D. C. M cDOUGALL, 

Attorney General. 

November 15, 1911. 
J. N. Larson, Esq., Chairman Village Trustees, Preston, Idaho. 

D ear Sir : In repl y to your lette r · of November 9th as to 'whether the wife 
of a husband who is owner of r ealty has a rig ht to vote at a municipal bond 
e lection, I h ave to say that Section 2316, R evised Codes of Idaho, provides 
tha t a ll quali fi ed e lectors who are taxpayers of such city or town may vote 
at a municipa l bond election. If th e r eal prope rty standing in the name of 
th e husband or wife has been acquired after m a rriage, in other words if it is 
community prope rty, husband and wife both would have the right to vote for 
th e reason that the husband pays the t axes on said property, not only for 
himself, but a lso for h is w ife, who is in a technical sense of the law a part 
owner ther eof. 

In regard to the wife of a husband where th e husband owns separate 
property, to-wit, prope rty acquired before marriage or by inheritance, and 
there is no community property, in a ll probability th e w ife would no t be 
allowed to vote. B ut as a u sual rul e, y ou w ill find in cases like this, that the 
husband a nd w ife ha.ve something assessed to them in the way of community 
prope rty, as for example, horses, cattle or machinery, wh ich w ere the prod
u ct s of or the in cr ease of said separate property, and if this be t rue, they 
both would have the right of voting. 

I might say generally that there a r e but few instances wh ere the wife 
would not h ave th e right to vote, and as I understand it, the g en e ral custom 
of cities a nd v illages voting municipal bonds is to a llow both husband and 
wife to vote without question. 

Yours ver y respectfully, 
D. C. McDOUGALL, 

Attorney General. 

May 15, 1911. 
T . Bailey L ee, Esq., Prosecuting Attorney, Albion, Ida ho. 

Dear Sir: In r eply to your le tte r of May 10, 1911, asking as to the in
t erpre taion of certa in questions th er ein set forth, enumerated, wf! desire to 
say that our opin ion upon the same is as follows:' 

1. The division of independent school districts. It has been held by this 
office tha t school distri c ts are capable of being divided after bonds have been 
issued. Th is would a pply to an independent as well as an ordinary s c_hool 
distric t, and th e divi s ion would be made in the same m a nn er as provided in 
th e law for th e chang ing of a ny t erritory of any school district. It does not 
m ean tha t th e security will be necessarily lessen ed if the district be divided 
for the r eason that a ll th e property of the school district as it was con 
stituted at th e time of the bonding would be just as much liable after the 
district has been divided . 'l'he divisions of such school distric ts, however, are 
very confusi ng a nd are not satisfactory, a nd should be avoided unless there 
is the greatest n ecessity th erefor. 

2. In the matter of levying road poll taxes, it is the op inion of this office 
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that the Commissioners h ave the discr e tion to levy road poll taxes upon all 
p ersons above the age of twe nty-one years, a nd this regardless of the facts 
as to whe the r th ey a r e ma le or female . Th ere is only one exception whic h is 
provid ed by law, a nd th a t is the exemption of militiamen , for which see 
R evised Codes, under the heading of Road Poll Tax. The re is no exe mption 
in r egard to women, old men, etc. 

3. In the m a tte r of e rror in the descri ption of property where the same 
occurs by the assesso r in assess ing, we h a ve to say in the case cited that 
the Commissione r would have no pow e r to attempt to go back and correct 
o ld errors in description. Tha t the description is a m a teria l matter in our 
judg m ent, a nd the tax deed s hould follow the description as it was origina lly 
set forth . If n o ac ti on lies at a ll, it would be in the way of a quit cla im titl e 
or r ej ectment, a nd we are inclined to b elieve that such an ac tion could n ot 
be satis factoril y broug ht in this case. 

W. M. L ynn, Esq., P ayette, Ida ho. 

Yours ve ry r espectfull y, 
D. C. McDOUGALL, 

Attorney General. 

December 13, 1910. 

Dear Sir: R eply ing to you r s of the 10th ins t. in which you ask my ·opinion 
as to wh eth er churches and church property used for r elig ious purposes, for 
which no r ent is derived, is liable for special city t a x or assessm ent fo r costs 
of improvem e nts, to be lev ied as o ther proper ty to defray such city assess 
m ents, it is my opinion t ha t the property would be liable fo r the specia l as
sessments for improvem ents, but not for a n y special city tax other than for 
improvement of the property itself, or the streets or s idewalks abutting it. 

Yours ve r y r espectfully, 

D. G. Martin, Esq., State Eng ineer , Boise. 

D. C. McDOUGALL, 
Attorney General. 

January 20, 1911. 

Dear Sir: Replying to yours of the 18th inst . in which you submit the 
following qu estions: 

"In the matter of proof of comple tion of works can a protest lie 
a nd be con s ider ed by this office, protesting against the issua n ce of the 
certifi cate as provided by our irriga tion la w? I s a per son holding a 
decreed w a te r right on a ny of the natura l s treams of Uiis State a 
proper p er son to prote s t agains t the issuance of s u ch certificate?" 

I beg leave to say, th ere is no provis ion of law for protes t against proof of 
cnmole tion of work. I see no r easo n why a person holding decreed w a te; 
1 ii,;ht could not m a k e a ny proper protes t under the statute. The la w wouid 
pres ume a nd r eq uire the doing of a n act in th e m att er of these proofs whic h 
ought to be done by the officer , a nd where proof was suspe nd ed without 
no:ice to t h e pa rty, a nd no actual decision in t he matte r, eithe r r ejecting the 
c•ffer 0 1· a ffirming it, it is m y opinion th at your office should a t this time ta k e 
the m atter up a nd make th e order a nd issu e the certificate if you find the 
works w ere complete a t th e date of th e proof, a nd the ·proof thereof was suf
ficient, as of th a t d l3 t e, a nd permit the a pplicant to s ubmit the proof of b en<>
ficial use. and up<'r, proper proof s how ing the comple tion of th e works, a nd 
the bene fi cia l 'lse • . .-ithin th e time a llowed by the orig ina l p e rmit to issl' e th e 
cla iman t a li cense a s of the da te when the same should have been issued in 
the o rig ina l proceed ing . 

I do not think tha t th e Sta t e Engineers 's office would have the right to 
ig nore the proof subm itted on a n a pplication for a pe rmit a nd by n either 
accepting nor r ejecting, r equire the a pplican t to r efil e upon the wate r, thus 
losing his priority. The office should act upon such a pplications e ither one 
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way or the other, and notify the appJtcant of Its decision. 
Yours very respectfully, 

Hon. Chas. P. McCarthy, County Attorney, Boise. 

D. C. McDOUGALL, · 
Attorney Ge n eral. 

March 20, 1911. 

Dear Sir: Replying to your Je tte r of the 17th ins t. in which you ask 
whe the r water matse rs may construc t w eirs or m easuring devices unde r Sec. 
3282 of the Codes in case the wate r use rs r e fu se to do so, and c harge the ex
pense of such construction to the county, will say it has been our construction 
tha t S ec. 3282 a pplies to parties di ve rting water from the s tream s , tha t is t he 
first diversion. 

The water masters unde r Cha pte r 4 of the Codes beginning w ith Section 
3284, however, it would seem are ·w a ter m aste rs who have ch a rge of the 
subla te ra ls. 

W e have thought it possible tha t Section 3286 would apply to the case you 
h a ve in- mind. Of course, th e person, p erson s or corporat ion by whom the 
wate r maste r is e mployed, under Chapte r 4 r efe rred to, would have pow er to 
enforce such rules as h e mig ht des ire with r ela tion to the establi shment or 
w e irs or mea suring d evices. 

Yours ve ry respectfully, 
D. C. M cDC{UGALL, 

Attorney General. 

April 11, 1911. 
Hon. Chas. P. McCarthy, County Attorney, Boise, Idaho. 

Dear Sir: In reply to your letter of April 8, 1911, in re,-first, procedure in 
laying out county roads when a subsequ ent law has c hanged such procedure ; 
second, waiver of notice of hearing by land owner, I have to say as follows: 

In regard to the first question indicat ed above, I desire to say that I have 
m ade rather a complete investiga tion o f said m a tter, a nd find the general 
rule of law to be that if the la ter statute is a r epea ling one, the proceedings 
already had previous to th e enactment of the new law become void. If the 
new law be an amending s t a tute, the n the general rule is tha t the pro
cedure will follow the n ew law from the time of ·its enactment. For ins ta n ce, 
if the procedure under t he old law h a d been fo llowed up to the appointment 
of roa d viewers and tti e new law had provided for four v iewers i_nstead of 
three as was prov ided by the old law, then four ' v iewers should be appointed 
unde r the n ew la w , and should proceed in a ll p a rticulars as specified in the 
n ew la w. Whe r ev er vested interests a r e not affected by the n ew law, but 
s imply the r em edy a nd procedure, then the new law is to be fo llowed. You 
will find a full discussion of this matte r in Sec. 358, ~d Ed. E lliott on Roads 
a nd Streets. 

See a lso 1 L. R. A. (NS.) 431 Sec. 380, Lewis on Eminent Domain, City 
of Sa n Francisco vs. K eirma n, 98 Cal. 614; 33 P ac. 7'20. 

However, I do not think that the n ew em e rgen cy p ertaining to roads, .as 
se t fo rth on pages 64 to 74 inclus ive of the printed p a mphle t of e m ergency 
laws, ha s any effect in your particular case fo r the r eason that in said 
e merge ncy laws no differ ent of contradic tory mode of procedure is set forth 
in r egard to procedure of laying out a nd condemning roads. Section 928 B 
ther e in set out does n o t in a n y way ch a n ge the practice, r efe rring as it does 
to the Code of Civil Procedure in the same manner as Sec. 926, Revised 
Codes re fe rs to conde mna tion of publi c roads. In regard to the orde r of the 
boa rd m entioned in said Section 928 B , it has a lways been cus tomary to se t 
out the fact tha t sa id r oad is necessary for a public highway, a nd in the 
sa m e order to instruct the County Attorney to bring suit. I believe that if 
you will examine this emergen cy law ver y carefully and in connection wi th 
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the procedure as set forth under the old laws, you wlll find that they are 
substa ntia lly one and the same, and that the said s ta tute does not add or 
detract from the law as it was before the passage of thi s Act. 

In regard to the second question, as above indicated, to-wit, waiver of 
i;iotice by land owners, I have to say that a ll the a uthorities t hat I have been 
able to find hold that when the land owner has received notice, and even 
when he has not r eceived notice, if he comes. in and m a kes a n appeara nce 
sufficient to give the Commissioners jurisdiction, that it is a waive r of notice. 
So in the case you cite, a lthough the time of the notice was ten days, yet 
the fact tha t t he land owner agreed to come in in two days and did come in 
in two days, and was personally present before the Board of County Com
missioners, a nd the r ecord so shows, was a ~ufficient waiver of notice, and 
his personal presence gave the Commissioners jurisdic tion. For authori ties 
upon this point, see Lewis on Eminent Domain , Sec. 580. 

Elliott on Roads and Stree ts, 2d Ed., Sec. 321. 
Kimball vs. Su_pervisors, 46 Cal. page 19. 
Howard vs. Schmidt, 70 Kansas 640, 79 Pac. 142. 
Towns vs. Klamath County , 53 Pac. 604 (Ore.) 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 
November 17, 1911. 

Chas. P. McC~rthy, Esq., Prosecuting Attorney, Boise. 
Dear Sir: R eply ing to yours of the 16th inst, inquiring as to the procedure 

n ecessary to obt ain a wholesale license, I beg to say, it is my opinion that an 
application must be fil ed before the Board of County Commissioners, a nd the 
license issued by the Commissioners before the Sheriff may issue the same. 

Our Court in the case of W es t vs. Commissioner s, 14 Ida . 354-358 says: 
"It was clearly the inten tion of the L egislature ·to place the issuing 

of a license for the sale of in toxicating liq uors not to be dra nk in, on 
or abou t the premises where sold , w ith the same authority as was 
vested the a utho r ity for the sale of intoxicating liquors, to be drank on 
the prem ises where sold. " 

T he Court in this case h eld tha t the Boa;d could grant or refuse a 
license according to whe ther or not such sale would be conducive to the bes t 
interest s of the community · and that the Court would not interfere wj th 
their di scretion in the matter. Upon this it would fo llow naturally that an 
a pplication must be made to the Commissioners, and Sec. 1507 is the only 
section r elative to applicati~ns which go befo re the Board of County Com 
missioners, a nd provides: 

" All appli9ations for license to be d rank or 
ha ndled , e tc." 

This is a pplicable to the procedure for a ll licenses under our present law. 
The Lewiston case referred to raises the q uestion of whether or not drug 

stores may sell a lcohol in wet territory without tiling the affidavit of the 
purchaser required by the local option la w. As I understand it, it is to settle 
the rights_of druggists in local option t erritory. The case was tried by Mr. 
Hodge, the County Attorney, and was taken direc t to· the Supreme Court. 
The tra nscript has not as yet r eached this office, so I a m not advised as to 
what the phases of the case are . The d ecision has not yet been r endered. 

Yours very respectfully, 

Mrs. D. W. McFadden, Arrow Rock, Idaho. 

D. C. McDOUGALL, 
Attorney General. 

July 10, 1912. 

Mr. Dear Mrs. McFadden: We have you r favor of July 9th, in which you 
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state tha t y ou are the r egist rar of Arrow Rock precinct; that the precinct Is 
on bo th s ides of the river , the m a in ca mp on the Boise coun ty s ide. You ask 
as t o wheth e r you can register m e n in E lmore . I a m of t he opinion tha t th e 
r esidence of t hese men is a m a tter of intention and tha t n o q ues tion could 
be r aised in r egiste ring in eith er p recinc t . The r egister in Boise county 
would s how intention o f r es id ing there a n d I think would be entirely legal 
a nd in ever y way safe. 

W ith bes t r egards , I a m, 
Very truly yours , 

D . C. McDOUGALL, 
Attorney Gener a l. 

Oc tober 29, 1912. 
Mrs. Lettie J. McFadden, Arrow R ock , Ida ho. 

D ear Ma da m: In reply to you r le tters of October 28, 1912, asking wha t is 
the p rocedure a nd la w re la ti ng to a p erson who has r egister ed in a precinc t 
in one county , a n d a t a late r time, a n d thirty d ays before the election, t a k es 
up hi s r es ide nce in a nother co unty, I ha ve to say tha t the law in this r ega rd 
is tha t w h ile there is n o direct a nd sp ecific prov is ion a llowing a tra nsfe r from 
o ne co unty to a no ther, a nd w hil e t h ere is a specific p a rt of the elector's 
oat h that a ll eg es h e is n ot r eg is tered or e n t itled to vote in a nothe r county , 
ye t it is n o t the sense of the Jaw t hat t he e lec tor s hould be deprived of his 
or h er vo t e, if a fter r egistra tion in on.e precinct in on e county and wi thin 
thi rty days p rior to a gen eral elec tion, h e has es tablished h is res ide n ce in 
a nother pre cinct in a nother coun t y . In su c h cases a s t h is , I re commen d the 
fo llowing procedu re, and by fo llowing i t, t h e elec to r w ill be entitled to vote 
ln h is n ew place of r es iden ce. · 

Such elector w h en h e has changed h is place of residen ce from one county 
to a nothe r s ho uld ask t he regis tra r of the p r ecinc t in w hich h e has r eg is tered 
to provide h im w ith a tra nsfer cer tifi ca t e as se t o ut in Sec . 399, R ev ised Codes 
of I da ho. Th is t r ansfe r cer ti fi ca te h aving been gra nted by the R eg is tra r of 
t he fi rs t precin ct , the r egi s trar of sa id pre cinc t s hould then cancel the name 
of t h e electo r . upon his r egis ter. T he elec tor s h ould then t a k e the tra nsfe r 
ce r t ifica te so g ra nted, a n d in w hich it is sp ecifica ll y s t a t ed th a t hi s n a m e has 
bee n erased from t he firs t regis t ra r's r egis t er , a nd present the sam e to the 
r eg is tra r of the n ew precinct in t h e other county in w h ich h e ha s es t a blis h ed 
a n ew r es ide nce. H e sh ould t h en s t a t e to the r egis t rar of s a id precinct tha t 
he des ires to r egis t er a n e w, a nd to s ign a new elector 's oath . This oath h e 
can conscientiously s ig n because a t t he t ime of the p r esen ta t ion of said 
tran s fe r cer tificat e to the r egis t ra r , h e is not r egis t e red or entitled to vo te 
in · a n y othe r p la ce in the S ta t e of I daho. W h en t h e second r eg istrar h a s 
r eg is t er ed the elector a n ew, h e w ill then b e entitled to vote. The transfe r 
certi ficat e in t h is case is s imply ev id e nce tha t t he elec tor' s n a me h as been 
ca n cell ed in a no t her precinct . 

lt s hould be born e in m ind in a ll th ese cases t hat th e n ew r es iden ce mus t 
h a v e been es ta bli s hed by th e elec tor in t h e county to w h ich h e has m oved 
thi rty days befo re the holding of th e e lection. 

This proced ure should be followed in bo th cases tha t yo u cite in your 
le tte rs. 

You r s ver y r es p ect f ully, 
D. C. McDOU GALL, 

Attorney Gen eral. 

Au g us t 15, 1911. 
D r. J a m es A . McL ean, Pres iden t , Un ive rs ity of Idaho, Moscow , Ida ho. 

M y D ear Dr . McL ean : W e are in r eceipt of you r le tter of Aug u s t 1s t 
en c losing copy of r esolu t ion of t h e U nited Brot he r hood of Carpen ters a nd 
J oin e rs of Ame rica, r e la t ive to the application of the eig ht-hou r la w (Ch apter 
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131 Session Laws 1911) to m a nua l la bor p erformed on b ehalf of the Univer
s ity by far m la bor ers, ja nitors a nd t he like, a nd we note your inquiry 
w hether the law w a s intended to and does a p ply t o this class of la bor p er
formed fo r t he U niver s ity . 

Ow ing to the im por tance of t h is matter , we have g iven it very car eful con
s idera tion , and w hil e we have thoroug hly brie fed a ll ph ases of the case, we 
dee m it n ecessar y t o advise yo u only of ou r con clus ion s . In the fi rs t place, 
t he ac t r eferred to is u ndoubtedly cons titu tional and valid . This has b eer 
de t ermin ed in a great num ber of cases. 

Man ua l labor, b roadly speaking, is la bor p e r fo rmed w ith the ha nds, and 
t he re is n o question b u t t ha t the c lass of la bor re fe r red t o in your le tter, 
n a mely farm la bo rers, j a nito r s, garden er s, fi r emen a nd the like a re included 
within thi s class. 

The U niver s ity is a n arm a nd adj un ct of th e S t a t e o f Idaho, a nd one em
ployed by the U nive r sity is a n e mployee of t he St a t e o f Ida ho, so the Ac t in 
ques tion w oul d appl y t o t he U nive r s ity a n d i ts employes. 

T he term s of em plo ym en t, that is, by t l1e week , by the month or · by the 
day, is im m a t eria l so fa r as t he a pplication of the ac t is concerned , the only 
exception being tha t the ac t shall n ot be construed t o viola t e contracts ex
is ting a t th e time the act went in to effect , .wh ich w as s ix t y days a fte r the 
adjournment of t he Legis la t u r e, or May 6th, 1911. 

T he Act a pplies to e m p loyes of con t ractor s a s w ell a s to p ersons employed 
directly by the Regents. 

It has been sug·gested t ha t the provis ion being m a de in the inter est of a nd 
fo r the pro tection of t he labo re r , h e m ay waive the s t a tute. In othe r· words, 
t hat a n agreemen t m ay be m ade be tween the U niver s ity and the e mploye 
whereby the employe a g r ees t o labor m or e tha n eight h ours a day. This 
p osition is unten a ble, as stat ed by the Suprem e Court of Rhode Isla nd re
garding the t en-hour law for Sta t e r a ilroa d corpora tions, 61 L. R . A. at 
p a ge 616 : 

"And it u n doubt edl y fo llows t h a t if the corpora tion cannot require 
as of rig ht from t he em ploye longer serv ice tha n thi s , the employe 
cannot m a k e a valid contract w ith the corpora tion for such longer 
serv ice ; for a contract mus t be m u tua lly en fo rceable t o be binding on 
the p er son s t o it." 

The Sup r em e Court of K an sas in th e case a nd in r e D a lton 59 P a cific at 
page 338 : 

" The t erm s of e mploym en t a r e by t hi s s t a tute publicly proclaimed, 
a nd if p ersons in s ist upon working more tha n e ig ht hours a day, he 
mus t seek oth er employm ent." 

The language of t he Ac t it self p r ecludes a n interpre t a ti on that it leaves the 
em ploye a t li bert y to la bor fo r a longer p eriod tha n . e ig ht ho11rs. In Section 
2 of th e Act i t is p r ovided : 

"An d it s ha ll be unlawful fo r a ny s 11ch corpor a tion, p e r son o r persons 
to r eq uire or permit a n y labo r er, workma n, m ech a nic or other p erson 
to work mor e than e ig ht h ou r s p er calenda r day in doing such 
work 

So far as contractors a r e con cerned , they are presumed to h ave s ubmitted 
their bids w ith a knowledge of the p rov is ion s of this s t a tute, a nd cannot b e 
heard t o com p la in against the provis ion s ther eof. 

I trust we have been s uffic iently pla in in thi s m a tte r . If w e m ay be of 
further ser v ice to you, please call upon us. 

Miss Julia Matthews, Bellevu e, Ida ho . 

Your s very truly, 
D . C. McDOUGALL, 

Attorney Gen eral. 

September 6th, 1912. 

D ear Madam: R epl ying t o you r verbal inquiry concerning the formation of 
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new districts, permit m e to say: You state that your County Commissioners 
have created the new dis tric t in Blaine county by taking part of the territory 
of two old districts and forming them into a third without securing a petition 
of two thirds of the parents or guard ians and heads of families, residents of 
the old districts, whose boundaries were changed by the forma tion of the 
third district. 

Section 47 of the School Code, as adopted by the 1911 Session, found at 
page 500 of the Session Law of that year, is quite expli cit regarding the 
formation of new districts. Under the said section, the Board of Commis
sione rs may create new districts or change bounda ries of existing distric ts or 
attach to one or more districts the t erritory of any distric t which shall have 
lapsed. 

All petitions shall be presented to the County Superintendent at least 
twenty days before the Board meets. 

Such petition must contain map showing n ot only the d istrict formed, but 
the boundaries of the other districts that are effected by the change. 

Where the petition proposes to change the boundaries of an old district, at 
least two-thirds of the heads of fam ilies to be effect ed must sign a p e tition. 

The County Superintendent, upon receipt of the p etition must mail to each 
trustee in a ll the distri cts affected, notices of the petition and must cause to 
be posted three notices , on e of which must be posted at least one full week 
on the door of the school house in each district affected. 

These matters are all required to be done in order to confer jurisdic tion 
upon the Board of Commissioners, and unless these very s t ep s a re taken as 
set forth in the statute, the County Commissione rs have no jurisdiction to 
change the boundaries of a ny district or to. creat e a n ew district, and any 
ac tion which they may h ave t a ken will be void and of no effect. 

I understa nd that this matter has b een submitted to your County Attorney 
who is of the opinion tha t the action of the Board was void in the c r eation 
of the dis trict to which you refer 

Very r espec tfully yours, 

John T. Molloy, Esq., Assessor, Or ofino, Idaho. 

D. C. M cDOUGALL, 
Attorney General. 

April 4, 1911. 

Dear Sir: In reply to your letter of April 1, 1911, in re assessment of 
timber and timber lands, I have to say that where the timber and the la nd 
are owned separately, and there is no ques tion in regard to the ownership, 
that the la nd, if not exempt, will be assessed to the owne r of the land, and 
the timber will be assessed to the own er of the timber. For example, in 
State lands, the timber would be assessed to that person to whom it has 
been sold by the State, a lthough the land itself was still owned by the State. 
In such a case, assessment against the timber would not be a lien against the 
land, and in most cases, it would not, there being only a few particular cases 
in which an· assessment of this kind could be considered a lien. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

March 22, 1911. 
Mr. Fred E. Monnacott, County Assessor, Coe.ur d'Alene, Idaho. 

Dear Rir: In reply to your letter of March 8, 1911, we have to say as 
follows: 

First, if the $16,000 of which yo u speak in your letter as belonging to the 
contractors r eally belonged to them on the second Monday in January, 1911, 
and was subject to check or to be drawn out by them at any time , freely and 
without a ny limita tions whatsoever, and the same as money in any bank is 
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subject to be freely drawn by any depositor, then In that event, the said 
m on ey would be t axable. lt is only a question of evidence a s to whether or 
no t said money really belonged to the said contractors free from all limita-
tions and r es tric tions. 

Second, in r e la tion t o your o ther q uestion as to widow's exemption, said 
widow r esiding in Boise and ask ing exem p tion in Kootenai, I h ave to say 
tha t a r esident widow in our j udg ment m eans a r e sident widow of the State, 
a nd she is e ntitled to $1,000 exemption whe resoever her property may bb 
s itua t ed. In other words, she is en title d t o a n exemption in any numbe r of 

· counties so Jong as said exemption so c la imed does not r each a sum t o ta l 
over $1,000. 

Yours v er y r esp ec tfully , 

Will F. Morgar eidge, Esq., Moscow, Idaho. 

D. C. M cDOUGALL, 
Attorney Gen eral. 

F e bruary 13, 1911. 

Dear Sir : ln reply to your Jette r of J a nua ry 31, 1911, it is the opinion of 
this office that the m on ey of the State that you have now on ha nd should be 
p aid into the State Treasury according to the prov is ions of Section 5645 a nd 
5692, R evised Codes of Ida ho. You will obser ve under Sec. 5645, in the ex
pla n a tory sec tions, that immediately precede the sam e, that a n agent is to be 
a ppointed in cases of p e rsonal property tha t needs to be sold. As I take it, 
the property tha t y ou have on hand is n ot p ersonal property that needs to 
be sold , but is a lrea dy cash. That bein g true, it w ould no t be n ecessary to 
a ppoint a n agent, but a l! cash in your possession belonging to the various 
esta t es should be turned into the Sta t e Treasury , and w h en you have so 
done, obta in from the Sta t e Treasure r duplica t e receipts , one of w hich you 
will fil e with · the State Auditor, ·and the other in your own Court. Then , 
s hou ld anyon e a ppear at a n y future time to claim this m on ey, it can be ob
tained for them under Sec. 5648, R evised Codes . 

I think it bes t t o d is tribute a ll the pT9perty of which you have spoken in 
your le tter, except the watch, a nd p roperty found on dead p eople, under 
section 5645 . The excepted prope rty m entioned in the preceding sentence could 
be handled ve r y we ll unde r Section 5692. This property could be turned over 
to the public a dministrator, a nd under the s ta tute regarding the dutie s of 
public administra tors, the sam e can be very easily dis tributed. 

T rus ting tha t w e have answered your q uestions as set for th in your le tte r , 
I a m, 

Yours ve ry r espec tfully, 
D. C. M cDOUGALL, 

Attorney General. 

March 25, 1912. 
J . V . Nash, Esq., Assessor a nd Tax Collector , Gr a ngeville, Idaho. 

Dear Sir: Yours o f the 15th in st. in which yo u ask th e opinion of thi s 
office as to whe ther o r not th e own er s of ba nk s tock are entitled to dedu c 
tion for debts , under the new R ev enue Law passed by the Specia i Session of 
the L egislature is a t h a nd. 

T he m e thod of assessing bank stock , as prov ided by th e Spec ia l S ession of 
the L egis la ture in Sec. 7 of House B il! 35, is tha t a ll s h ares of ba nk stock 
shall be listed a nd their value ascerta ined fo r assessm e nt purposes on the 
second Monday of J a nuary, by adding to the face value of such s h a r es the 
s u rplus and undivided p rofit s, which total s um is t o be t a k en as its actua l 
value on sa id day. From this total a d edu ction is made of a ll the cap i t a l 
s tock that is on tha t day ac tually inves ted in r eal est a t e, a nd forty pe r cent 
of the rema inde r is the assessed valua tion. 

Section 9 of the same act, amending Section 1683, R ev ised Codes, which is 
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the section provided for the d eduction of credits, the closing provision Is as 
fo llows: 

"Provided, however, tha t no deduction fo r debts shall be a llowed 
from the s hares of stock of a ny State Savings or Nationa l Bank or 
Sure ty or F idelity compa ny, nor from monied capita l used in compe ti 
tion of bank s, within the meaning of Section 5219 of the Revised 
Statu tes of the U nited States." 

The last c lause of Section 7 of the same Act is as follows: 
"Such shares of s tock s hall not be assessed at a higher rate tha n 

any other property, and shall be subj ec t to th e deduc tion a llowed to 
othe r m onied capita l." 

Ther e does not appear to be a ny r eason for the insertion of these three 
lines in this sec tion, but it does not in my opinion confli c t with the provision 
above quoted for the r eason tha t the same p e rmits of no deduction from any 
m onied capita l u sed in compe tition w ith banks w ithin the m eaning of the 
F ed era l Banking law. 

I am, the refo re, of the opin ion tha t t here is .no ·credit a llowed on account of 
de bts agains t the forty p er cent assessed valuation of the sha res of capita l 
stock . 

Yours v ery r espectfully , 
D. C. McDOUGALL, 

Attorney General. 

Ma r ch 8, 1912. 
W. L. P h elps, Esq. , Court Stenog r a pher, Boise. 

M y Dear Phe lps : I have carefull y examin ed the prov isions of our statute 
with referen ce to the q uestion as to w he ther court s t enographe rs • books , 
papers a nd in cidenta l materials used in hi s work is a county ch a rge, and I 
a m convin ced that s uch expense is a county a nd not a State charge . Su ch 
expenses a re su r e ly incide nt expen ses of the tria l, and unde r Sec. 7909 
sho uld be paid by the county. Sec. 1931 also provides that the Board of 
County Commission e rs must provide a ll n ecessa r y books of r ecord for the 
County Auditor and Recorder. These books become county r ecords and must 
be fil ed a nd a r e t he propert y of t he county, a nd while the ~tatute is not ab 
solutely clear . the in fe r en ce is v e ry s trong tha t th e expense of the ir purchase 
should be borne by the county. Aside from thi s, the intent pf the Legislature 
is certainly clear that the county should bear this expen se because no state 
a ppropriation is available for su.ch purposes . If it had been the intent of the 
L egislature to compe l the state to bear this exp ense, a n appropria t ion would 
certa inly have been made to compel the same. 

With best r egards, I am. 

Hon . Thomas P reston, Weston, Ida ho. 

Yours very r espect f ully, 
J. H. PETERSON, 

Ass istant Attorney Gen eral. 

June 17, 1912. 

Dear Sen a tor : Reply ing to your s of th e 8th inst. asking for a con s truction 
on S ection 2315, Revised Codes, as amended by the Sess ion L aws of 1909, 
page 174, a nd a m ended in the 1911 Session Laws, page 66, I have t o say as 
fo llows: 

The e ffect of an a m endment upon a section of t h e Code is t o r ewrite tha t 
sec tion as a m end ed, a nd if the a m endment takes , the original section will 
the n r ead as it appear s from the amended act. T h e original section of the 
R ev ised Codes r eads as fo llows: 

"Ever y city or town incorpor a t ed under the T erritory of Idaho, or of 
the State of Id a ho, shall have power a i:id a uthority to issue municipa l 
coupon bonds, n ot to exceed a t any t ime in the aggregate 15 p er cent 
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of the real estate value of said city or town, according to the assess
ment of the preceding year, for any or a ll of the fo llowing purposes : 

1. To provide for construction and main tenance of the n e.cessar y 
water works a nd supply the same with water, and to provide lights for 
s tree t s, public buildings a nd grounds." · 

This section h as also e ig ht s ubdiv is ions . 
By the Ac t a pproved M a r ch 13, 1909, p ag·e 174 of the Sess ion Laws of 1909, 

this section was re - enac ted in the fo llowfog la nguage: 
"Every city or town incorpora t ed unde r the laws of the T erritor y or 

Sta t e of Idaho s ha ll h ave p ower a n d a u thori ty to issue municipal coupon 
bonds, no t to exceed a t a n y time in th e aggr ega te 15 per cent of the 
assessed valuation of a ll property of every kind of said city or town ac
cording t o the last preceding assessmen t for any or a ll of the following 
purposes: 

1. To provide for the construct ion a nd m a intenance of n e.cessary 
w a ter works , e t c." 

This section a lso a dded t o the p urposes n a m ed in the origina l bilf No. 9, 
which a uthorizes the es t a blishm ent and equipment of a t e lephone sys t em . 

This section was again r ewritten by a n act approved March 13, 1911, p age 
66, Session Laws 1911, so as to r ead as fo llows: 

"Every city or town incorporated under the laws of the Terri to ry of 
Idaho, or of the State of Idaho, sha ll h ave powe r a nd a uthority to issu e 
municipa l coupon bonds , no t to exceed a t a ny time in the aggregate 15 
pe ~ cent of th e real estate value of said city or town according to the 
assessm ent of the preceding year fo r a n y or a ll of the following pur
poses : 

1. To provide for con s truction a nd m a intena n ce of n ecessary wate r 
works, et c. '' 

This action made some changes in the other s ubdiv is ions, but thi s s ection 
was r ewritten a nd passed a s above set out, the principal pa rt of the sec tion 
r e turning again to the language u sed in the orig ina l Code. 

Th e e m erg en cy c la u se makes this ac t e ffective from and after March 13, 
1911, a nd the section s hould be read after that time for cons truction so a s to 
a uthorize from th a t date bon ds to be issued th ere unde r as if the amendment 
of 1909 had n eve.r been w ritten. For as yo u understa nd, the e ffect of both 
these sections is s imply to r ewrite t he original ,section which the Legis lature 
in tended to amend. 

Cities a nd v illages would, therefo r e, from th e 13th day of March, i909, to 
the 3d day of March, 1911, be a uthorized t o bond fo r said P,urposes to a mounts 
no t to exceed 15 p er cen t of the assessed valuation of a ll prope rty of every 
kind . Aft e r March 3, 1911, town s a nd villages or cities a nd v illages would be 
a u thorized to bond in a sum not to exceed 15 per cent of the real estate 
value of said city or town . 

I have n o doubt in m y mind bu t what the law of 1911 w ill a pply a nd you 
w ill be limi t ed to the sale of bonds in a n amount equ a l to 15 per cent of the 
assessed value of the r ea l estat e w ithin the corporate limits of your v illage. 

Should yo u de£ire to have thi s m a tte r t ested q ui ckly, you could do so by 
having a fri endly s uit ins tituted upon th e a g reed statem ent of facts. That is, 
have a w ritten s tatem ent of the facts agr eed up on and s ig n ed by your a t
to rney a nd the atto rney r epresenting som e one who is t es ting the valid ity 
of the bon ds, and agr ee ing that it m ay be submitted to the D istrict Court at 
chambers, a nd that a ppeal m ay be taken to the Suprem e Court upon the 
stipula tion of fac t s a nd the judgm ent of the D ist ri c t Court. You could no 
doubt obt a in a d ecis ion ver y quickly from Judge B udge, a nd a ppeal from 
hi s judgm ent to the Supreme Court. 

Yours v ery respectfully , 
D. C. McDOUGALL, 

Attorney Gener al. 
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May 16, 1911. 

E. J . Phelps, Esq., Deputy Jnsura n ce Commissioner, Boise. 
Dear Sir: In reply to your le tter of May 13, 1911, asking as to the in

t e rpretation of the word "Month" in Sec t ion 42, New Insu ra n ce L aws, I de
· s ire to say that our statute provides "one month," a nd w hil e the d e fin ition 
of "one month " is g iven in our statute as a "calendar month" meaning thirty 
days, to save a ll trouble a nd doubtful interpre tation , it might be best for the 
insurance con1pany to insert the words "one 1nonth" in their policy. 

However, I wi ll say tha t it is m y op in ion that if they s hould fa il so to do 
and should have only the words "thirty days," tha t i t would have no e ffec t 
upon the po licy holder's obtaining his money whatever m igh t be the in
t e rpretation of the Supre me Court upon the wording "one month." P e r
sonall y , I a m inclined to th in k tha t thirty days' grace wou ld be sufficient a l
though, as here inbefore stated, i t is open to two in terpretations. 

Yours very respectfully, 
D. C. M cDOUGALL, 

Attorney General. 

Boise, Ida ho , March 20, 1912. 
Messrs. Robinson, Ramstead & Purcell , Boise, Idaho. 

Dear Sirs: I am in r eceipt of you rs. asking for a cons truction and defini 
tions of a number of te rms and sections of the present r evenue law, which I 
have taken up a nd answered in the order in which you h ave propounded them. 

1. What is an orphan, as used in subdivision D, Sec. 1644, page 22, of the 
Extraordin ary · Session L a ws, which provides that property of resident w idows, 
orphan ch ildren, and honorably discharged soldiers a nd sailors, e t c. are 
e ntitled to a n exemption not to exceed the amount of $1,000 to a ny one 
family? 

The Courts have construed the word "orphan" to mea n a fatherless cluld 
in a numbe r of cases. W ebster's di c tionary a nd Bouviar's Law Dictiona ry 
define "orpha n " as being a m inor ch ild who has lost both parents. Within 
the meaning of th e section referred to, i t is my opinion tha t th e first 
definition,-to -w it, a fath erless c hild, who is a minor,-is the definition in
t e nded by the L egisla ture. 

2. Define "residents," as applied to r esident widows, orphan children, 
e t c. 

It is my opinion that the words r es ident widows, e tc., m eans those 
residing with th e Sta te a nd having prope rty within the Sta t e, and does 
not r efe r to r esidents of the county wherein the prope rty lies. 

3. Wha t funds are included within the 150 cen t levy prov ided by Sec. 
1647, page 24, Extra Session Laws? 

So far as the levy a uthorized by this section is concerned, it does not 
vary or cha nge the original Section 1647, as fou n d in the Codes. This sec
tion authorizes the Commission ers to levy tax for county expenditures, 
inclusive of the amount required to be paid as state taxes. the sum of 150 
cents o"n each $100.00 and s uc h addit ional and special taxes as 
are in this chapter or oth e r laws of this State authorized. 

This. levy of 15.0 cents in cludes on ly the current expenses of the county. 
a n d the county's portion of the genera l State t axes. The Commissioners 
are authorized to levy in addition to that amount school, road, bond r e 
demption. inte rest a nd sinking fund taxes, a uthorized by the several special 
statutes r e la ting to said subjects. 

4. What is mea nt by the first senten ce of Sec. 1672, to-wit,-"All the 
shares of stock in a bank, whether issu ed or not, eto. ?" 

"'That is unissued stock ? T hi s section r equires the cashier or office r of the 
bank to furnish the · Assessor with names of its stockholders, and the 
amoun t of their shares, e t c., when th e Assesso r shall assess the shares to 
the p erson owning them. It is my opinion that the Assessor can only 
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assess such stock as has been a c tuall y sold a nd deli vered · and such stock 
as is s ubscribed for. If stock is subsc ribed or con trac ted for, it is assessible, 
notwithstanding th a t the certifica te has not been made out a nd delive r ed. 
Or s hould a ll the stock be h e ld in one pool, it is sti ll assessible . I · do not 
think th a t this can apply to unsubscribed capital stock for which tl1e bani< ' 
h a s no assets and which has no voting powe r , m e rely be ing the unsold por
tion of the original capital stock. 

5. Is a widow entitled to $1,000 exemption, under subdivision D of Sec. 
1644, a nd also to $200 exemption on improvem ents provided for by sub
di v is ion M, same section? Answer, Yes. 

6. Does not th e law provide for a subsequen t roll ? If not, what must be 
done with property discovered after the county board of equalization · has 
adjourned? 

The law does not in t e rms provid e or a uthorize a subsequent assessm ent 
roll. It directs that a ll property in the county be assessed and placed on 
the origin a l roll, and if this were compl ied with prior to the turning over 
of the roll to the Auditor, there would be no n ecessity or use of th e s ub
sequent roll. A practice h as grown up in the Sta t e for the Assessors to 
leave off of the origina l roll, migrato ry stock, a nd whatever oth er propert y 
that h e h as not had time to reach, with the idea of plac ing it upon the s ub
sequent roll. This is absolutely wrong. All property assessed , or known to 
the Assessor at the time h e turns ove r the roll to the Auditor must be 
shown upon the original roll. Th e re a re, however , other provis ions of the 
statu te which would see m to impl y that h e must m ake up a roll after the 
origina l ro ll has been turned over. For instance, the law authorizes the 
Assessor to assess a ll propert y which has escaped t axation up to the time 
the Jaw r equires him . to turn over his roll to the Auditor, and it is his duty 
to make such assessment, a nd at a tim e when he has not the original roll 
in hi s possession. H e would, there fore, have to open a subsequent roll for 
tha t purpose, a nd under t he present law w hich r equires th e State boa rd to 
apportion the amount of State taxe s to the various counties in proportion to 
their assessm ent roll for the present year , this becomes high ly important. 
L as t year a number of counties turned over half a million dollars of as 
sessed valuation, and an examina tion of the items shows there a re items 
that shou ld have a ppear ed upon the origina l roll such as s h eep, m er chandise, 
quartz mills, saw mills, lumber, cash and a lmost every item. I sugges t th a t 
you call each Assesso r 's a ttention to this cha nge in the law, a nd the 
n ecessity for th em showing all the property in their county upon the 
original roll. 

7. Does not Sec. 1763, as found on p age 43, Extra S ession L aws, r equire 
notice to be given to the p erson in possession of r eal estate that h as b een 
sold for taxes to th e county before th e county is entitl ed to a deed? 

Sa id section prov id es. a mong oth er things , th a t h er eaf t er no purchaser, 
or assignee of such purch aser, of any la nd, town or city lots, e t c., sold for 
taxes of any kind s h a ll be entitl ed to a deed 
until such purch aser or ass ig n ee sha ll have served or caused to be served 
a written or printed n o ti ce of such purchase to every p e rson in ac tua l 
possession or occupa n cy of the land, e tc. Jn m v opinion , this appli es t o the 
county as a purchaser as well as to the ind ividu a l, a nd that a d eed issued 
without this n otice is a nullity. 

8. Should th e Countv Audi tor in hi s abstract of assessment r epor t fu ll 
cash value, or assessed value to th e State? Answer, both. 

Gen . George H. Roberts , Boise, Id aho. 

Yours r esp ec tfull y, 
D. C. McDO GALL, 

Attorney Genera l. 

March 23, 1912. 

Dear Sir: Your favor of the 22d inst. is at h a nd. You ask me for an 
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opm10n upon the coming primary election held in Ada county on the 28th 
inst. as to whe ther or not there is a n ew law in the sta tute books governing 
or r egula ting the holding of su ch e lection a nd the qua lifications of voter s 
the reat, a nd if so of what s uch r egu la tion consi s ts. 

There is no la w upon the statutes governing such elec tion as I under
s tand is about to be h eld h ere for the purpose of selec ting d elegates to the 
Lewiston convention. There was prior to the Sess ion L aws of 1909 in 
force in th is Sta te a prima ry elec ti'in la w gove rning the e lection of d ele 
gates to a county convention, which law was found in Sections 371 to 381 
inclusive, in the Revised Codes. The L egisla ture r epealed this Cha pter and 
enac ted th e direct primary law. 'fh e L egis la ture of 1911 a m ended this la w 
of 1909, and inserted a provis ion in the a m e nd m en t evidently intended to 
cover the selec tion by the respec tive pa rties of delegates to a ttend the 
n a tiona l con vention, and is found on page 57 ~ of the Session Laws of 1911, 
and is as follows: 

" The State central committee is h e reby empowered to call Sta te 
conventions for t h e election of delegat es to a ttend n a tiona l conven 
tions of the r espec tive parties, and to prov ide the manner of elec ting 
d eleg a tes to such convention." 

The R epublican Sta te central committee which m e t in Boise some time 
a g o was by the said law a uthorized to call the convention a t L ewis ton a nd 
did so. They were a lso au th orized to provide the mann er of elec ting d ele 
gates to s uch convention . They d id not adopt a n y uniform manner, but by 
r esolution d elegated to each county centra l committee the power to provide 
the manner of electing delegates to the Lewiston convention. I have no 
doubt tha t h a d they h ad the r ight to d elegate this power to the ..;ounty cen 
tra l committee, a nd a ny r easonable r egulation or rule which the · centra l 
committee m ay a dopt would be valid. Also ther e is no s t a tute directing or 
authorizing or prescribing the manner of holding such a prima ry a s I under
s t a nd is contemplated or, prescribing the qualification s of vote rs thereat. 

U pon the sam e page referred to above, among the powers and duties of a 
count y centra l committee, i t is p rovided that,-

"The county or s t a t e cen tral committee may perform 
a ll o ther func tion s inherent to such orga niza tion by virtue of law or 
c us tom , n ot in con s iste nt w ith the terms of this law, the sam e as If 
thi s law h a d n o t been enacted." 

a m. the r e fore, of the opinion that the Sta te center! committee m ay 
a dopt the rules a nd contin ue the custom of holding the said elec tion that 
prevailed in the p a rty prior to a n y law upon the subjec c. 

Yours very r espectfully, 

Hon. Ch an cy St .. Cla ir, Idaho Falls, Idaho. 

D. C. McDOUGALL, 
Attorney Gen er a l. 

Mar.ch 7, 1912. 

My Dear Se na tor : W e have you r r ecent le tter in which you ask the 
opinion of t his office r ela tive to the fran scriptions of des ignation of agent a nd 
a rti cles of in co rporation in cases where the company is q ua lified a nd is do
ing busin ess when the county is divided, a nd the compa n y finds i tself by . 
rf'ason of s uch div is ion in a new county. 

The Act creating Bonnevill e county. as you are awar e, provides (Sec. 8): 
"As soon as practicable a fte r th e passage of this Act , th e County 

R ecorde r of B ingha m county shall tra nscri be or cause to be 
transcribed from the records of his office, in n eat and prope r m anner, 
a nd clearly written with p en a nd ink, or with a t yp ewrite r w ith in
d elible ink, into p erma n ent r ecords a ll instruments , pape r s and other 
m a tters a nd things r ela ting to or a ffecting prope rty in the territory 
included in said county of B onnevill e. 

It occurs to u s that t h is section is broa d enough to cover not only a rti cles 
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of incorporation, which certainly rela t e to a nd affect property, but a lso 
des ig nations of agent, which have a true beadng upon a nd affect t he rig ht 
of the company to sue in the Courts and relate immedia te ly to its s t a nding 
in a ll actions. This is certa inly a right of property. 

U nder the provisions of Sec. 2792, R evised Codes, it would seem tha t a 
corpora tion has no standing until these "filings" h a v e b een made, and we 
conclude, therefore, tha t it is the d uty of the a udito r, not only t o tra n scribe 
a rticles of incor poration, but d es ign at,.io n s of agent. The corpora tion ha s 
complied w ith our law a nd h a s don e eve rything the la w requi r es of it, a nd 
by an act of the L egislature its county has been moved away from it. I 
think clearl y unde r th ese circums ta nces, the intent of th e L egisla ture is 
pla in , that w ithou t fu rther ac t on the p art of the corpora tion, the county it
self should qualify the corpora tion as it is quali fied in the old county. 

With personal r egards, I be&" to r emain, 
Yours very truly, 

D. C. McDOUGALL, . 
Attorney General. 

March 6, 1912. 
J. C. Spoonemore, E sq., R. F. D . Box 39, Cambridge, Ida ho. 

Dear S ir: Yours of the 3d in st. asking if the provision of the school la w 
which req uires a two-thirds vo te to move a s chool house a lready built m eans 
t wo-thirds of those voting, or two - th irds of a ll the votes within the distric t 
is at hand . Replying, I beg to say this particula r ques tion h a s never been 
decided by our Courts, but it ha s been befor e thi s office a number of times 
for con s ide ration, and w e have held tha t a t s u ch election two-thirds of those 
voting is sufficient to carry the ques tion in the a ffirma tive. · 

The Supreme Court of thi s State in construing a section of the constitu
t ion r elative to amendments to the constitution , which is in a lmos t the 
same la nguage, held that the amendment was adopted if two-thirds of those 
voting on that question voted in the affi rmative, a n d that it did not r equire 
two-th irds of the vo te rs w ho actua lly .voted a t that election on s tate or 
national ticket, but onl y two- th ird s of those who vo t ed upon the question of 
the amendment to the cons titution. Upon the authority and reasoning in 
that decision, I a m of the o.p inion tha t they would so hold in .the matter of 
school e lections . 

I call your fur the r a ttention to Sec. 54 of th e School Law as passed by 
the 1911 session which provides that the notice fo r the a nnua l school m eet
ing must be posted in t hree places in the dis tri c t , a nd a lso published for t wo 
issues in a n ewspaper publi shed near est the place of holding of the election , 
a nd it is my opinion that s ince the passage of this la w, a ll m eetings either 
for specia l or g e neral e lections or bond elections must be called by publication 
as well as posting notices . If this is done, i t will give ample notice to a ll 
parti es inter·es ted within the distri c t. 

R ev. A . J. Sullens, Boise, Idaho. 

Yours very r espectfully, 
D. C. McDOU GALL , 

Attorney Gene ral. 

March 13, 1912. 

My D ear Sir: A t you r suggestion, I have carefull y conside r ed the propo
sition as to wheth er th e bus in ess of th e Cong regational Church Building 
Society is s u ch bus iness as would compel it to compl y w ith our fore ign cor
poration law before it could avail itself of the Cou rts of thi s Sta te for the 
purpose of en fo rc ing its con tracts, e t c . In other words . whether a failure to 
comply w ith the provisions of our statute with r ela tion to fo r eig n corpora 
tions doin g business in th is State wou ld subject it to the penalties pres cribed 
in Sec. 279 2, Revised Cod es. 

• 
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The business of this society is to extend aid to this and other states in 
the erection of church houses a nd parsonages, the business being conducted 
on a margin of profit so extremely small as to lead inevitably to the con
clusion tha t the society intends to pay out of its profits m erely the ex
penses of i ts prin cipal office .in New York. In other words, it must be ad
mitted tha t the society is not doing this eleemosynary work for profit. It 
does not, as I understand , solicit pa tronage or business, but endeavors to 
assist n ew and struggling churches in erecting their buildings in various 
parts of th e country. 

Now the term "doing business," as applied to foreign corporations, h as 
received construction at the hands of very m a ny Courts. The Supreme 
Court of T ennessee h as said,-

"A foreign corpora tion having no agent or place of business w ithin 
the State, which loaned money on applications sen t to it by loan 
brokers, who w ere agen t s of the borrowers , was not doing a business 
of loan ing money in the Sta te." Norton vs. U nion Bank and Trust Co., 
46 SW. T enn . 544. 

The matte r of the Congregational Church Building Socie t y presents a 
much s tronge r case tha n w as befor e the Court in the above cited case, be
cause in thi s case the e lem ent of profit does n ot enter. Many other cases 
could be cited holding to the same doctrine, a nd a fter a most car eful survey 
of th e la w, I am firmly of th e opinion that should the matter be presented 
to the Supre me Court, they would hold that the business of the Congrega
tional Church Building Socie t y, if business it might be called, is not a c la ss 
or kind of b usiness intended t o b e cove r ed by our fore ign corporation act. 

I think I m ay .safely say that this would apply to a ll pas t tra nsac tions of 
thi s society, but as a m a tte r of extrem e caution, I would suggest that the 
socie ty in the n ear future comply with our foreign corporation la w with 
r eferen ce to eleemosynary corporations. I am sending yo u, under separate 
cover , pamphlet copy of s uch law, and it w ill be n ot ed the fee in such cases 
is nomina l, and the inconvenience to the soc ie t y would certa inly be v ery 
slight. 

With best regards, I am, 
Yours ve r y r espectfully, 

D . C. M cDOUGALL, 
Attorney General. 

November 8, 1~11 . 

Miss Grace Shepherd, Sta te Superintendent Public Ins truction, Boise. 
D ear Miss Shepherd: 
In r eply to your qu ery in the m a tter of lette r of Miss Grace Carleton as to 

whether or not it is a llowable for a t ea cher to employ another teacher to 
assist her, w h ere the second t eacher does not have a cert ificat e, I will say 
that the la w does n ot conte mpla t e a ny proceed ings of this kind, and that 
the very fact tha t r equ ir em ents a r e m a de in the m a tter of teachers' cer
tificates shows th a t th e Jaw is for the protec tion of the pupi ls . 

You will obse"ive in Sec. 54 of the S chool Laws a clause that reads as 
follows : 

"Th e distri c t officers sh a ll see that sc hool is actually taught the r ein 
by a li cen sed t eacher, e tc." 

Thi s wou ld be a prohibition of t eaching by unlicensed t eachers . Sec. 58, 
subdiv is ion a, says t he trustees shall e mploy t each ers on written contract, 
a nd it shall be th e duty of the t eachers to exhibit ,their certificates or p er
mits to t ea ch to the boa rd of trustees. Sec. 87 says that no t eacn er shall be 
entitl" d to r eceive a n y compensation for teaching without a certificate. The 
fact th a t a compensation of $100 is paid to on e teach er, a nd she pays part of 
this to a noth er does n o t do a way w ith the la w in this r espect, fo r it is 
r eall y the di s tri c t p aying to the first t eacher the whole amount with the 
unde rsta nding that s he is to p ay to the second. 
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As . hereinbefore said, the whole policy of the law is for the protection of 
the pupil, and that is why licenses a re r equired for teachers. Any policy 
that tends to change this rule of law would be contra ry to the spirit and 
intent of the law as intended by the Legislature. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

July 3, 1911. 
Miss Grace Shepherd, Superintendent of Public Instruction, Building. 

Dear Miss Shepherd: The office has carefully investiga ted the question 
that you place befor e it in regard to the cla im of schools of this State to all 
forfeitures a nd fines arising unde r the penal laws. W e are of the unanimous 
opinion that the school fund is entitled to a ll forfeltures ·and fines under the 
penal laws, except those forfeitures a nd fines which are directed by special 
lav.'S to be paid into some particular fund. Th e rule of law in r egard to a cts 
passed by the L egis la ture at the same sess ion is as follows : 

"All Acts passed at the same session of the Legisla ture should b e so 
construed if possible as to h a rmonize, a nd force a nd e ffect s hould be 
given to the provisions of each." 

It was u·ndoubtedl y the intention of th e Leg islature wh en they passe d the 
various pure food and sanitary acts, that these various bills should be made 
to sustain themselves, a nd they had specia lly in mind tha t this m a intena n ce 
should be primarily m a de from fin es and p en a lties in each of the said acts, 
and it was undoubtedly not their intention to give to the educational fund 
all the fines a nd p enalti es of said Act, or by so doing they would destroy the 
pure food and sanitary laws which they were especially desirous of creating, 
and which they did create. 

There is a lso another rule of law, which is substantia lly as follows: 
"Where there is one statute d ealing with a subject in general a nd 

comprehensive t erms , a nd a noth er . d ealing with a p a rt of the same 
subject, in a more minu.te and d efinite way, the two s)1ould be rea d to 
gether, and harmonized if possible with a view to g ive to a consist
ent L egislative policy, but to the ext ent of any n ecessary repugnancy 
between them, the special will prevail over the general statute." 

Applying this rule to the statute tha t we h ave under considera tion , it will 
be roodily observed that in the educationa l bill, t h er e is a gen era l provision 
in r egard to tin.es , and in the other bills, there are ·special provisions. There
fore, the special provis ion would prevail over the general provis ion. More 
over, by the passage of th e new sanitary bills , ther e h a s not been taken 
away from the educational fund a ny thing tha t existed previously to the 
passage of said bills. By the passage of these sanitary bills n ew penalties 
were created a nd n ew tines were m ade a nd disposed of, a ll of which w ere 
not in the sta tute before, and had never been under control of the school 
fund , and , therefore, the educational fund has derived no loss from the en 
a ctment of the new bill s. 

So the ruling of this office is, in brief, that· the educational fund will be 
entitled to all tines and penalties except those that a re otherwise dis 
posed of by special bills. 

Yours very respectfully, 

Miss Grace Shepherd, Sta t e Superintendent. 

D. C. McDOUGALL, 
Attorney General. 

June 9, 1911. 

Dear Mada m: Replying to your verbal inquiry this morning rela tive to the 
situation of the school distric t and m a tte rs now p ending a t Mounta in Home, 



1. 

REPORT OF ATTORNEY GENERAL. 83 

I beg to say. Your first question as to whether the County Superin.tendent 
would be authorized a nd r equ ired to withhold this year's apportionment 
from said district for the r eason t hat the report of the said district as pro
vided in Section 61 page 509 of thil last Session Law a nd of the amendment 
of Section 628, page 191 of t he 10th Session Law, had not been published as 
required by said acts fo r the year 1909-10; I understand the facts to be tha t 
the clerk of said school district prepared an itemized statement in· detail 
showing the amount of money r eceived and from what sources and the 
amount expended and in wha t manner and for what purpose expended and 
a mount of money remaining in the d istric t a t the date of her r eport and 
that said r eport contained items of expense and the name to whom the 
payments had been made ; that this r eport was read a t the annua l meeting 
a n d a copy filed in the office of the clerk; that said r eport was approved by 
the directors and th e Count y Superintendent a nd the a pportionment for last 
year w as cr edited to the district. I understand there is no question about 
the re port for this year a nd the question now is, is the County Superintend
ent required by law to withhold the apportionment u nt il t h is 1909-10 r eport 
is made out and published. Section 68 of the las t Session Law page 512 
provides tha t "it shall be the duty of the County Superintendent whenever 
any boa rd of trustees fails to comply with the provisions of the chapter or 
any subsequent act, to notify the County Treasurer in writing tha t ther e 
has been a fa ilure upon the part of such board to comply with the law; 
the r eupon it shall be the duty of the County Treasurer to withhold a ll 
moneys apportioned to the district by said boa rd of trustees, etc." 

It would seem that the County Superintendent at the time of the receiving 
of this report was satisfied w ith it and a t least did not so notify the Treasurer 
and t h e money '-'as credited to the distri c t. It is ver y doubtful in my 
opinion whether the present Superintenden t would be justified in with
holding the money for this year upon a proper r eport which complies w ith the 
s t atute s for the failure of some previous board to make a proper report. 

It is m y unde rstanding that a suit is about to be brought against the dis
tri c t or the County Superintendent to compel her to withhold this money for 
this year. It would see.m to m e tha t it would be of less exp ense, a nd .. more 
sa tisfactory to the trustees a nd to the citizens of the district that the report 
should b e now made out and pos ted as r equi red by the law of 1909 and this 
r egardless of wheth er or not the Courts would compel s uch a procedure or 
r.equire the County Superintendent ' to withhold h e r approval for this year. 
I understa nd there is a copy of th e r eport ori fil e in the office of the secre
tary, a nd as a matte r of practical settlement of this difficulty would advise 
that this informa tion be given in this shape. 

In the conversation referred to it appears that it has been the practice of 
thi s district to p ermit its superintendent and ja nitor to pay small accoun ts, 
such as t elegram, express, small ite ms of r epair and substitute t each e rs 
d esigna ted by the Superintendent upon the occasion of the illn ess of the 
t eacher s in school, a nd thereafter the party who paid these items ou t of their 
own pock et to present th e receipted bills to the board and the board. 
th er eupon a llowed a warra nt to r eimburse th e money paid out by such e m
ployes. It is my opinion that there is no v iola tion of the law wh er e the 
prin cipal or the j a nitor or anyone else on behalf of th e distric t pays the 
legal cla ims, such as the board would b e legally a uthorized to pay directly 
to the parti es furnishing the service and thereafter that t h e boa rd a udits 
a nd a llows the said claims a nd m akes the warrant payable to the pe rson a d
vancing the money to reimburse him therefor. 

As long as the board of trustees in the exercise of the ir good sound 
business judgment pay only for items that a r e procured by the distric t for 
school purposes, it m atter s little to th e district to whom the warrant is 
drawn and if the bop,rd has a uthorized those parties to m ak e s uch purchases 
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or to pay for such se rv ices , then a s a m a tter of la w t h ese parties would be 
entitled. t o be reimbused for the money exp ended. 

V e ry r esp ectfu ll y, 
D. C. M cDOU GALL, 

Attorney Gene ra l. 

November 16, 1911. 
Mi s s Grace Sheph erd , Sta t e Superintendent, Boise . 

D ear Miss Sheph erd: In r eply to your letter of November 14, 1911, asking 
our op inion upon th e a ttached le tter of Mrs. M. A. D riscoll a s to whe ther or 
not at a s chool elec tion v oting for the remova l of a school hou se, it is n eces
sary that a two-th irds of the voters voti ng sha ll vote a ffirma t ively before 
the school hou se m ay be r emoved, or whethe r it is n ecessary t hat tw o -th irds 
of t he elec tor s so vote , I h a ve to say tha t our office h as interpre t ed thi s to 
m ea n two - thirds of th e e lecto r s voting a t sa id election. 

H er ewith en closure. 
Yours ve ry r espectfully, 

D. C. McDOUGALL, 
Attorney General. 

Ap r il 6, 1911. 
Miss Grace M. Shepherd, Supe rintendent o f P ubli c I ns truction , B~ilding. 

Dear Miss Sheph erd : In r eply to your le tte r of A pr il 5, 1911, in the 
m a tte r of the effect upon s chool di s tri c t s o f new ly cr ea t ed county Jines, I 
have to say tha t the cutting of a n ordina ry s chool d is tri c t in ex is t en ce at a 
certain time by a county line a ft e rw ards la id out, wou ld n o t of its e lf m a k e 
the said school distric t a joint one . .Jo int .dis tri cts can only be crea t ed 
under and by v irtue of Sec. 618 of th e R ev ised Codes. 

I have carefull y examined t he Bonneville county bill a nd find the re in n o 
provision in r egard to school district s cut by n ew ly cr ea t ed county lines . It 
is u sual in bills of t his nature to make pro vis ion for s uch cases, and pro
v is ion is made in the w ay of declaring .a ll s u ch sch ool di s tric t s so c ut to be 
unorga nized t e r ritory, a n d g ivihg the Coun t y Commi ssion e rs th e p ow er to 
attach said parts of d istric ts so severed to oth er a djoining di s tri c t s. School 
distric ts so c ut a s in the case of Bonnevill e county sch ool d is tri c t s canno t 
r emain in the ir presen t condition owing . to the fac t th a t they a re n o t joint 
distric t s, a nd the m eans of assessing , levy in g· a nd collecting taxe s , w hic h 
a r e n ecessary to the proper support of any school di s tri c t cannot be prop 
e rly carri ed out unde r th e la w . Th er efore , the only thing tha t can b e done in 
ord er to put said school d istric t upon a s t r ic tly legal bas ·s is to either, a s 
provided by Sec. 618, r e fe rred to above, make th e same into join t d is t r ic t s 
in the ord in a r y w ay, or a ttach th em under the provis ions of chang ing 
bounda ry lin es to other distric t s w ithin th eir ow n r espective counties. Joint 
distri cts to say the leas t , a r e at a ll times cumber some, a nd in m y judg rn en_t, 
i t ought to be th e policy of the school s uperinte ndent to a llow only those to 
exis t wh er e the most extrem e exigen c ies d em a nd their forma tion and con-

• tinuan6e. 
In one part of your letter, you s peak of a micabl.e exch a n ge of t e rritory 

between th e trus tees of the d is trict a nd t he Cou nty S chool S uperinte ndent. 
I do not quite understand b y this w h e th er yo u m ean t e rritory in one county, 
or territory in o_n e county with t ha t of a noth er county . In e ithe r case, 
however, it would be n ecessary t o fo llow t he provis ion s of Sec tion s 615 and 
616, Revised Codes of Ida ho, w h er e the f ull p rocedu r e is se t out for a 
change of bounda ries, a n d no ch a nge of bounda ri es can b e m ade in any other 
way ex cept as th erein ind icat ed. 

In r elation to your que ry in r egard to deduction s from teach ers' pay,
first on account of the closing of schools by tru s tees by r eason of con
t agious disease, and secondly, on account of the c los ing of the school by r ea-
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son of legal holidays, I would say tha t in both or eithe r case, it ls not the 
Jaw that the trus t ees have a right to deduc t said time from the t each e r s' 
pay. l n the first instance, the c losing is made n ecessary by the action of 
th.e trustees, and if the teacher is there, r eady a nd willing to teach the 
schoo l, if need be, s he is e ntitl ed to h e r pay. ln the second instance, th e 
holiday is made by the L egislature a nd its recogni tion is required by the 
.Legislature, a n d, t herefore, the teacher is not a t fault so Jong as s h e s tands 
r eady a nd w illing to t each if n eed be, and no deduction can be m ade from h e r 
wages. This rule applies, of course, to all those contracts wher e teachers 
a r e employed by the month a nd not by the day, a nd my understanding is a ll 
t eachers in this state are employed a t m onthly salaries . 

'l'he list of holidays now observed in this State as g iven in Sec. 10 of t he 
Codes, amended by the 1909 Sess ion Laws, is as follows: Every Sunday, the 
F irst Day of J a nuary, the 22d of February, the 30th of May, known as 
Decoration Day, the 4th of July, the first M:onday of September, known as 
L abor day, the 25th day of December , eve r y day on which a n e lection is 
held throughout the State, and every day a ppointed by the President of the 
United States, or by th e Governor of th is State, for a public fas t , thanks
giv ing or holiday. Th e last session .of the L egis latur e added at least one day 
to th is li st, but I am not sure as to just w h a t day or days were added. 

Th e information here in g iven you in r e lation to the formation of joint dis
tric t s is based upon the Revised Codes and the Session L aws of th is State 
previous to the enactment of the educational b ill. In my conversation with 
you, I had understood that the new educational bill m ade no change in the 
old Jaws. If there is any change made in the formation of joint districts or 
in the matter of the effect to be produced upon school districts by n ew 
c reated county li nes in the new educational b ill, the advice her ein given m ay 
differ. I have had n o opportunity so far to examine said bill in detail, but 
my unders tanding is that th er e were no changes that in a n y way affect this 
opinion. 

Yours very respectfully , 
D .. C. M cDOUGALL, 

Attorney General. 

September 26, 1911. 
Miss Grace Shepherd, State Superintendent of Public Ins truction, Boise . 

Dear M iss Shepherd: In the matter of th e lette r of Miss Bertha H . B lack 
pertaining to the division of property in divided school di stric t s, I have to 
say that th e County School Superintendent, nor any other officer of thi s 
State has any power to m ake any d iv is ion of the bonded indebtedness. Th e 
only authority g iven to h e r is by Section 51, which specifically excludes 
bond e d indebtedness, and a llows her to apportion to each distri c t its due per 
cap ita of money or in debtedness, as t h e case may be. That means that if 
th er e is some money on hand in the old district, exclusive of indebtedness 
a nd outside the bonded indebtedness, that she w ill apportion it to the 
di vided districts. If there is a n y indebtedness out s ide of the bonded in
debtedness, she w ill apportion this indebtedn ess. 

Th e rule of Jaw in regard to bond ed indebtedness is that in th e absen ce 
ol' a provision in the statutes of th e State d ividing t h is bonded indebt edn ess, 
th e d e bt will r emain upon the origina l debtor, and the property and school 
hous <e \\·ithin th e original district belong to the original distric t . It is well 
settled that when the boundaries of a school district are changed, eith er by 
forming a n ew distric t ou t of the t e rritory of th e original one, or by trans
fe rring a portion of the territory to a noth er d istri ct, in the absence of any 
provision on th e subject in the laws of the State, the old district will be 
en ti t le d to a ll th e property, and be solely liable for a ll the obligations, and 
that t he territory taken therefrom will not be entitled to any of the cor
porate property, or li able for any of the obligations of t he old districts. 

See Hughes vs. Ewing, 93 Cal. 414; Pass School D istric t of Los Angeles 
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County vs. Hollywood City School District of Los Angeles County, 156 
Cal. 416. Other a uthorities upon t his point are Town of lJepere 
vs. Town ot Bellevue, ~l Wis. l<U ; Laramie County vs. A lbany County, 92 
U. S. 3U7 ; D illon lViunicipal Corpora t10n, Sec. 188 ; Johnson vs. San Diego, 
1U9 c.;al. 477; Board of School D irectors vs. Ashla nd, 87 \Vis. 533 ; Bayview vs . 
Linsco tt, 99 Cal. 27; Mt. Pleasant vs. Beck w ith, 100 U. S. 535; McGovern vs. 
} 'a irch ild , 2 Wash. 419; Board of Education vs. Board of Education, 30 W. 
Va. 424; 20 Am . .h:ng. Corporation cases, page 11; A llen vs. S chool Town of 
Macey, 109 lnd. 599 ; New Point Dis tri c t vs. School Town of New Point, 138 
lnd. 141; Prescot t vs. Town of L enox, 100 T enn. 591; B loomfield vs . Glen 
R idge, 54 N. J. Eq. 280 ; 33 Atl. 925; 15 An. & Eng. L aw, pu,ge 1023; City of 
Welling ton vs. Welling ton '.rowns hip, 46 Kans. 213; 26 Pac. 415. 

ln regard to the postscript in Miss B lack's le tte r, I have to say that I see 
no r eason or law that r equires a school superintendent to keep an assis tant 
unless she desires on e . The provision in regard to County School Supe rin
te ndent's assistants is found in subdivis ion e, Sec. 37, page 16 of the pam
ph le t school laws of 1911. You w ill observe that the County School Super
·rntendent may employ a n assista n t if s he n eeds one. This being true, it is 
a matter that r es t s solely w ith h er, and the opposite would the refo re a lso 
be true that she may d is miss one if s h e does not need him. 

Yours ver y r espectfully, 
D. C. McDOUGALL, 

Attorney General. 

December 12, 1911. 
Miss Grace E . Shepherd, State Superintendent, Boise. 

Dear Miss Shepherd: In r eply to your lette r of November 2l, 1911, in the 
matte r of t he div ision of specia l schoo l tax moneys at Post Falls, Koo ten a i 
county, I have to say that I have very carefully gone over all the le tters in 
t he fii e that yo u sent me perta ining to this m atter, and have in add ition ex
amined the le tter of the County Attorney of Kootenai county whe r ein h e 
speak s of divisio n of sp ec ia l t ax in indepe_ndent d istric t s. He does not 
m ention the Post F a lls district, but by refer en ce to lett er of Emma A . 
Rauch, Superintenden t of Schools, d a t ed November 16, 1911, I have r eached 
the con clus ion tha t the le tter from the Post Falls people and Miss Ra u ch 
a nd le tter of Mr. W ernette, County Attorney, refe r to one and the same 
question. 

I find by r eading them a ll in connec tion tha t the d istric t divided was a n 
independent · one, wh ich was something tha t had neve r been brough t t o my 
attention before, in r egard to the particular Post Falls d.istrict, a n d wh ich is 
a n important facto r in determining the division of the mon eys. Un der 
ordinary conditions, that is, if this distric t h a d bee n a n ordina r y school dis
tric t , a nd not an independent one, it is q uite possib le that a construc tion 
might have been m ade as to t he apportionment of specia l tax moneys, but 
the fac t tha t it is an independent d istrict a ltogether changes the s ituation . 
In th e one case, to-wit, of the ordinary district, the school m oneys of the 
d istric t are d eposited w ith the County Treasurer, a n d are particularly under 
the control of th e County School Superintendent, a nd in the other case, 
to -wit, the indepen dent di s tric t, the sch ool money is deposited in a bank, a nd 
is in the possession of that particu lar distric t , a nd over it t he Coun t y Super
intendent has no power. It is not in h e r possess ion and not under her 
control. 

Sec tion 51 pe rta ining to t he division of moneys, among n ewly fo rmed 
school districts, or w h er e one is formed out ·of ano t her , was enac ted by the 
L egislature w ith the p a rticu la r intent tha t it should apply to ordinary school 
d is t r ic ts, a nd tha t in s u ch cases, the ordinary moneys set aside by the 
County Supe rintendent fo r the use of the di s tric t might be div ided in the 
way ther ein indicated. Even in such a case, ther e might arise some question 
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as to the division of special t axes fo r the reason that when an old district 
is divided, e ither by the Legislative act, or by act of th e County Commission
ers, unless there is some provision in the laws in r egard to bonded indebte d
ness, the old district is compelled to assume all the liability, and to provide 
for the sinking fund and the payment of interest, and inasmuch as special 
taxes are for the greater part in most instances levied for the payment of 
the bonded indebtedness, very properly ail such specia l taxes should be r e 
tain ed by the old district. 

The r easoning in r egard to independe nt distric t s would be the same to this 
exte nt, but the r easoning in regard to independent districts is even stronger, 
for the reason t hat Section 51, aforesaid, in my judgment, was not par
ticu larly intended for independent districts, but is classified separate a nd 
apart from the law in t h e Educational Code p e rta ining to independent dis
tricts for the furth er reaso n that the school moneys paid in to the treasury 
of independent dis trict s a re not under the power of County School Superin
t ende nts, a nd for said reason she has no right or power to apportion some
thing which is not in her possession. 

Therefore, for the r eason aforesaid, I cannot see that the County . School 
Superintendent of Kootenai county would have the right or power to insist 
upon the division of . specia l tax moneys in the case mentioned. 

Yours very r espectfully, 
D. C. McDOUGALL, 

Attorney General. 

F ebruary 15, 1912. 
Miss Grace Shepherd, Superintendent of Public Instruction, Boise. 

Dear Miss Shepherd: In r eply to communication which yo u sent enclosing 
letter from T. Bailey Lee, Prosecuting Attorney of Cassia county, · dated 
February 8, 1912, I have to say tha t, t echnicall y construed, under our 
statutes, it is . necessary to have two- thirds vote to move the school house , 
but I believe tha t so far as fixing a site is concerned, there is no question 
but that if a s ite has n ever been permanently fixed, the two-thirds w ill not 
be necessary, but only a bare majority. There a re many things to be taken 
into consideration as to what constitutes permanent site, but in this case, if 
site has never been perma n ently fixed, a two-thirds vote will not be required. 
Then if it was desired t o move the old school house to a n ew site, which has 
not been r emoved but was only being permanently fixed by a majority vote, 
this moving of the school house structure could be had by a two-thirds vote, 

• or it could be allowed to remain where it was. 
I will say this, how ever, that if it -is desired to make any ch a nge of the 

s i te, either by way of moving to a new site, o r by permanently fixing a new 
site whenever there is a question as to whether or not a permanent site has 
been origina lly fixed, and if it is desired to change the site, the only safe 
plan is to get a two-thi rds vo te. This for the reason that bond buyers a re 
very cautious and will not take the bonds of school districts unless ev e ry 
legal question that has a bearing upon the advancement of money by the 
bond buyers has been disposed of in such a way that there could be no 
question as to the validity of the bonds. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

March 1, 1912. 
Miss Grace E. Shepherd, State Superintendent, Boise. 

Dear Miss Shepherd: R eply ing t o the questions submitted by you as con
tained in the letter of Asher A. Getchell of Silver City, I have to say: 

In answer to the question as to whether or not a rura l high school board 
has control over the various districts tha t constitute ·it, that it does not in 
r egard to common school matters. This board simply has control over the 
rural high school district as a whole in regard to a ll things pertaining to 
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high schools, a nd not In common school matters. The various districts con
stituting th,,e rural high schqol distri ct still mainta in th eir organiza tion' a nd 
identity, and ·are controlled and opera ted in the sa m e manner as before . 

In answe r to the question as to whethe r sep a rate s chool organiza tion 
would have to be maintained, I would say that th e rural high school law 
contemplates that a separate school organization should be maintained and 
teachers hired for that purpose. 

Rela ting to the payment of a rural high school distric t teach e r, I have to 
say t hat teache rs could ·not be paid out of the funds of the common schools, 
but out of the special fund provided for rural high sc hools. 

In answer to your question as to whe ther or not a school that had less 
than five pupils, but which had not been declared by the County School 
Superintendent to have lapsed be a constituted part of the rura l high school 
district, I would say that it would be poss ible, but cer tainly would not ·be 
.advisable, as the County School Supe rintendent might at a ny time declare the 
said district la psed. However, if ther e w e re more than two districts com
bined, in that ev ent little or no h a rm could r esult as there would s till b e two 
'districts constituting the rural high school district. 

In answer to question No. 5, asking wha t is the limit of the rate of taxa
tion in rural hig h school distri cts, I hav e to say tha t in 
the rural high school district law itself ther e is no limit 
of taxation, but under Sec. 54, Subd ivi s ion C, pe rtaining to dis
districts, I have to say that in the rural hig h school distric t law itself there 
is no limit of taxation, but under Sec. 54, Subdiv is ion C, p erta ining to dis
tricts other than indep endent d istric ts a nd the lev ies of taxation ther ein, we 
find tha t at the annual m eeting a levy m ay be m a d e of not to exceed 15 
m ills. I think by r easona ble construction that w e have a r ight to a pply this 
to rural high school distric ts, and that, ther efore, the maximum rate of t axa
tion for rural high school districts would be 15 mills. 

Yours very truly, 
D. C. McDOUGALL, 

Attorney Gen eral. 

June 22, 1912. 
Miss Grace Shepherd, State Supe rintendent of Public In struction, Boise. 

Dear Miss Shephe rd: R eply ing to your question as to whether or not th e 
compulsory education law a pplies to deaf and blind children of the State, I 
beg to say, Sec. 160 of the School Cod e provides that a ll parents and gua r 
d-ians, or pe r sons having car e of children between th e ages of e ight and 
eighteen year s , sha ll instruct them, or cause them to be ins tructed in some 
public, private or parochial school, unless such children a r e over the age of 
fourteen and have completed the eig hth grade, or wher e fo r good cause 
shown it shall be to the best inte r est of the child to be r eleased; and the 
same chapter makes it the duty of the supe rintendent o f s chool d istricts 
and County Superinte ndents to hear a nd d et ermine a ll a pplications of 
children for any cause m entioned to be ex empted from th e provisions of this 
chapter. Pena lties a r e provided for parents or guardians who fa il to comply 
with said section. 

It is my opinion tha t this section applie s to deaf and blind children within 
the State. Such children may be exempt from attending a n y school upon 
hearing b efore the proper officers only. 

B y Chapter 3 of the same Code, the State B oa rd of Education is empow
ered and authorized to prepa re and m a k e necessary a rrangem ents for the 
education of deaf and blind childr en , a nd a ll child ren between the ages of six 
and twenty"one year s who a r e too deaf a nd t oo blind to be E)ducated in our 
public ·s chools are deem ed d eaf and blind within th e meaning of the law. 

It also m akes it the duty of the Board of Education to ascerta in the num 
ber of d eaf and blind p e rsons in the State, an dtake n ecessary steps for their 
education , a s provided by la w. The same Code also m a k es it the duty of 



.the census marshal of each school district in the State, when . he shall 
enumerate the ch ildren of school age, to ascertain. what children in said dis 
trict are deaf and blind, and report the same toge the r with the names of 
the parents or guardians, or other person having legal or actual charge of 
such ch ild or childre n, to the County Superintendent of Public Instruc tion, 
who shall immedia t e ly r eport the same to the State Superinte nde nt of 
Public lnstruction. 

Yours very r espectfully, 
D. C. McDOUGALL, 

Attorney Gen er al. 

September 5, 1911. 
Miss Grace E. Sheph erd, Superintendent of Public Instruction, Boise. 

Dear Miss Shepherd: In reply to the letter of Cather;ne T. Dryden, 
County School Superintendent of Latah co unty, asi<ing what the qualifications 
are for voters en ti tied to participate in a bond election in an independent 
distri c t, I have to say as follows: 

One in order to be entitled to vote must be a c itizens of the U nited States, 
must have resided within the State six months, and within the coun ty 
thirty days previous to the date of the bonding e lection, and in addition to 
thes!" qualifications must be a t the time of the election, either ·a r eside nt 
freeholder or a r esiden t householder o'f th e district. As to freeholders, 
there is no question or douht that husband and wife may both vote if the 
property which they own is comm unity property. 

As to householders, the question is more difficult and in the light of our 
indefinite a nd uncertain statutes, an opin ion cannot be rendered with the 
·same degree of certainty and definiteness. "Householde rs" as defined by the 
various legal dictionaries a nd decisions of the Courts covers a more or less 
in.definite area, but the gen e ral and accepted d e finition of a "householder" is 
one who is the head of the fam il y. Black's Law Dictionary, 2d Ed., defines 
"householder" as,-

"The occupier of a house; more correctly one who k eeps house with 
,his family. The h ead or master of a family. One who has a house
hold." 

The following decisions hold that a householde r is the hea d of a household: 
Greewood vs. Maddox, 29 Ark. 655. 
Shively vs. Lankford, 174 Mo. 535; 74 SW. 835. 

A householder is defined to be a master or ch ief of a family which family 
occupies a dwelling house. 

Hutchinson vs. Chambe rla in, 11 N. Y. Leg. Ops. 248, 249. 
Carpenter vs. Dame, 10 Ind. 125, 130. 

A householder is the master of a house hold, an,d a household is a family 
living together. Howeve r, not necessarily wife and . children , but it must be 
a family. small or large, for which he provides. Fink vs. Fraenkle, H N. Y. 
Supp. 140, 141. 

The term " house hold er " wh en used in statutes shall be construed to mean 
a p erson of full age ,a nd owning or occupying a house as a p lace of residen ce, 
and not as a boarder or lodgei:. General Statutes Kansas 1901, Sec. 7342, 
Subd. 25. 

The t erm "ho·useholder" means the occupier of a house being the head or 
master ; and having and· providing for the house. It implies in its terms the 
Idea of a 'dotnestic establishment and the management of the household. 

Kastzenberg vs . L ehman, 80 A la. 512, 514. 
Lane vs. Sta t e, 15 S. W. 8°27. . -

It will be seen by the forego ing definition that a householder is rega rd ed 
by most of the Courts a nd compil ers of law dictionaries, as the ·head of a 
family. That is one who is the · ch ief, and upon ·whom a family' depends. 
Stric tly constr'!ed, therefore, it would fo llow that wives of housel101ders 'in 
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Independent districts would not be qualified to vote. However, I am con
. strained to think that the Legislature undoubtedly meant to include the 
wives of householders as voters in independent distr' c ts. There is, however, 
a question that is debatable, a nd the re will be doubt concerning it until the 
question has been decided by the Court of last resort of this State. The re
fore, if the utmost safety is desired, a nd there is a fear tha t the bondholders 
buying the bonds of that particular district, will be inclined to be capricious, 
it would be the safer plan for the wives of householders to refrain from 
voting. 

Now in regard to the particular case which the County Superin tendent 
mentions, to-wit,-her mother being the owner of the freehold and herself 
the wage-earner and provider, it does no t necessarily follow that the mother 
is the head of the family, but that a ltogethrer depends upon who does the 
most in providing for the family, and as to which one depends the most 
upon the other. Conservatively and stri c tly constru ed, the School Superin
tendent in this case would not ·be properly the householder, and if it is 
desired that ther e should be no question as to the validity of the bonds, it 
would be a dvisable for her to r efr a in from voting. 

You will observe by o~e of the definitions set out by one of the Courts 
above, tha t roomers and 'boarders are not householders, a nd do not fall 
within the defin ition. Therefore, people of this kind, located in hotels and 
rooming houses would not be qualified elec tors at a bond elec tion in an In
dependen t district. 

Trusting that this will answer your inquiry, I am, 

Mr. W. F. Sherwood, P ayette, Ida ho. 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

October 5, 1911. 

Dear Sir: In reply to you r inquiry as to whether or not the office of school 
director is unlawfull y filled by reason of a person having been elect ed there to 
without having the qualification of being a freeholder a t the time of election, 
I would say that the rul e of Jaw, as la id down by the Idaho Courts is as 
follows: 

That a person is qualified to hold an office for which he was disqualified at 
the time of elec tion , if between the time of said election a nd the time that 
he qualified in such office, he has acquired the qualifications in which he 'was 
deficient. This has been decided by our Supreme Court in the case of Brad
fie ld vs. Avery, wherein a school t eacher ran for the office of County School 
Superintendent in Owyhee county a nd was elected. At the time she was 
elected, she did not have the proper grade of certificate, but nefore she q ual
ified in the office, she removed the disqualifications by obtaining a proper 
grade certificate . The Court h eld that she was then qualified, and that the 
qualification r elated no t to the time of election, but to t he time of. qualifica
tion. 

Other cases upon this matter are: Hay vs. State 168 Ind. 506; 81 N." E. 
509; Privett vs. Bickford, 26 Kan. 52; 4 Am. Rep. 301; State vs. Sm_ith, 14 
Wis. 497; State vs. Murray, 28 Wis. 96; 9 Am. Rep. 487. 

Yours v ery r espectfully, 
D. C. McDOUGALL, 

Attorney General. 

April 11, 1911. 
Hon. G. W. Suppiger, Prosecuting Attorney, Moscow, Idaho. 

Dear Sir: In reply to your letter of April 8, 1911, we answer the questions 
asked in the order that they are set out in- your said letter. 

1. Ext ension of rolls of special property tax levied in January, 1911. In 
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reply to your question, we d esire to say that under section 901 of the High
way Act passed by the L egis lature of the 1911 Sess ion, special propert y t ax 
should be levied not on the assessed valuation of the previous year, but on 
the assessed valuation of t his year . Section 901 aforesaid amends Section 
9Ul, Revised Codes in s uch a manner as to do away with the assessed valua
tion of last year as a basis for the said le vey. Moreove r, the m eans pro 
v ided for collecting t he said specia l property t a x has been done away w ith, 
and, there fore, the levy as now fixed would be useless a nd void . What s hould 
be done in th is instance by your co unty if it is d esired to levy a s pecial tax 
is to have your County Commiss ion ers enter an order in the ir m ee tings re 
scinding th e old levy and fix ing a n ew one. 

2. Time of special property levy. There bei.ng no time provided in S ec. 
901, as amended, for the making of the said special property tax levy, it, 
therefore , follows that said levy m ay be made a t a ny time after the highway 
law became e ffective, and before or at the time the usual county levy is 
made for county a nd Sta t e purposes. -

3. Deliver y of r esolution fixing specia l property t ax to road overseers. 
U nde r the n ew law, as set out in S ec. 901, it is quite evident that it is not 
a n y longer necessary to deliver a certified copy of said r esolution to the 
various road overseers of the county for the reason , firs t , tha t Sec. 901, as 
amended, says that the same shall be transmitted to the County Assessor. 
Secondly, there could be no proper serv ice by delivery . to the road overseers 
for the reason that they are no longe r entitled to collect the same in money 
or h a v e the same worked out upon the roads. The principa l purpose of the 
old s tatute instructing the delivery of this r esolution to the roa d overseers 
was to furnish the road overseers with data a nd a uthority to have the prop
e rty tax worked out a t the usual time of working the roads, if the property 
owner desired to do so. 

4. Collection of J anuary levy in cash. U nd er th e law, as amended, th e 
January levy should not be collected in cash nor s hould it be worked out. In 
fact , n o att en ti off a t a ll s hould be paid t o the J a nuary levy for the r eason 
that the new law makes it vo id to all practical pur poses by r eason of the 
mea ns of collec tion having been taken away. Therefore, as before stated in 
this le tter, should your County Commission e r s d es ire a sp ecial prope rty levy, 
they should r escind the old and fix the levy a new, a nd then proceed to collect 
the new levy under Sec. 901. 

5. Abolition of the officer or roa d overseer. House Bill 357 aforesaid 
abolishes entirely the office of elec ted road oversee r, a nd: it will be necessary 
for the Commissioners to a ppoint n ew ones or reappoint the old . The deci
s ions ho ld that per sons elected to office have no fixed r ig ht or prope rty in 
th e office a nd tha t the same may be abolished at a ny time by the Leg is lature 
unless there are provisions in th e cons titution of the State forbidding the 
same. W e have no such provis ion in our constitution. For al)thorities upon 
this ques tion see: 

29 Cyc. page 1368 II A Subdivision 2. 
Also Taylor vs. Beckham, 178 U. S. 548. 
Also 37 Century Digest, title Officer s, Sec. 5. 

We wou ld r espectfully recommend that in the matter of these appoint
ments tha t a ll e lec t ed overseers should be reappointed wher ever practicable 
a nd desirable to t he Commissioner s, thus saving fri c tion , a nd effecting h a r
mony in the operation of the new law. In s u ch cases, n ew bonds a nd oath 
should be provided a nd taken. 

6. Time of appointment of road overseers. The road overseers above 
n a med may be appointed at any time. A vacan cy now exists in all the posi
tions of road overseers, and . the sam e should b e filled. 

7. Meaning of "within included municipalities." This phrase evidently 
means included w ithin municipa lities, re ferring as it does to p ersons within in
corporated cities. The words have simply been tra nsposed, and under the 
r eading context of the bill, it will make very little difference in its in-
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t erpre tation, particularly In view of the facts that I am about to set forth In 
the next succeeding paragrph. · 

8. Collection of road poll taxes w ithin incorporated c' ti es. In r eply to 
this question, I desire to say that road po ll taxes shall be co llected in in
corporated cities, v illages and towns as well as a ll other p laces in the 
county. This is the uniform collection from a ll p ersons s ubject to such tax, 
a nd no persons are exempt from it except those particula rly specified by law. 
Th e e nrolling c lerk in enrolling this bill from the engrossed bill made a n 
error in the enrolled bill in the way of prefixirig the letters u n before the 
word "incorporated." I have carefully examined these bills, to-wit, the 
original bill , as introduced, the e ngrossed · bill , a s en grossed by the en
grossing c le rk, a nd the enrolled ·bill , and find that in the original bill a nd 
'the engrossed bill that the r eading of the s t a tute is "in corporated cities" and 
not unincorporated. You will thus observe that road poll t axes must b e 
collect ed from a ll citizen s of th e coun ty not exempt. 

9. Constitutionality of the salary act. Under this heading, I des ire to say 
tha. it is the opin ion of this office that said .sala ry act of 1911 is no t uncon
stitutional a nd that it in no way controverts Sec. 7, Art. 18 of our constitu
tion. We take it that the provision in our constitution in regard to quarterly 
payment was a limitation fixed upon the county for the protection of the 
individua l, a nd that the county m ay pay monthly if they so desire. In other 
words, said constitutional provis ion is mandatory in regard to the maximum 
time of payment and directo ry only in regard to the minimum time . 

Trusting tha t your questions have been answered as fully as you desire, 
I a m, 

Yours very respectfully, 
D. C. McDOUGALL, 

Attorney General. 

February 29, 1912. 
George W. W edgewood, Esq.," Chairman Board of County Commissioners, 

Gooding, Ida ho. 
Dear Sir: Yours of the 28th ins t. is at hand. You state that the as

sessed valuation of your district in the year 1911 was $1,626,493 .00. That on 
January 24, 1912, your board passed a resolution calling fo r a bond e lection , 
to be h eld on th e 10th of February, 1912, for the purpose of voting to ·au thor
ize the district to i.ssue $60,000 bonds, a nd that notice of thi s e lection was 
posted a nd publi shed as r equ ired by law, and that a t the e lection so held 
there were 277 vot es in favor of the bond issue and 30 agains t it. You state 
that the quest ion has arisen as to the amount of bonds that you are author 
ized to iss ue under the present law . 

Section 76 of the School Code adopted by the session of the Legislature of 
1911 provides: 

"Th e board of school trustees or any s chool district may, whenever 
a majority so decide, submit to the qualified vote r s of the State of 
Id aho who are r esident freeho lders or householders of the d istri c t and 
th eir wives, who are qualified electors, th e question whether th e board 
should be a uthorized to issue coupon bonds to a certain amount, n ot 
to exceed 12 p er cent of the ta xab le property in said district, e t c." 

There has been no legis lation s ince that tim e in my judgment which in 
any way decreases or a lte r s the amount w hich the board may be authorized 
to issu e. 

At the extra session of the L egislature, just closed, House Bill 35 was 
passed, wh ich makes som e ch a nges in our r ev enue syst em, but does not 
affect the section above quoted . · Section 3 of said act, found on page 24, of 
the extra session l aw, subdivision E, is as follows: 

"The terms 'value,' "par cash value' a nd 'full cash value' mean the 
·value of property in the market, in th e ord ina r y course of trade. The 
t erm 'assessed value' m eans the percentage of the full cash value a t 



1'.EPORT OF ATTORNEY GENERAL. 93 
w hich the prop erty is to b e a ssessed , as provided by law, and the 
t e rm 'valua tion ' mean s the assessed valu e." 

The defi ni t ions of th ese t e rm s a re inserted to m a k e d efinite and more ce r
t a in the m eaning of th e t e rms used in the b ill , pa rtic ula rly to Sec tion 6, 
which a mends Section 1652, R evised Codes , to rea d a s fo llows: 

"All t axab le property m ust b e valued a t its fu ll cash value, which 
s ha ll be extended opposite each item , a nd s ha ll be a ssessed at 40 p er 
cent of the full cash value. Such assessed va lua tion shall be extended 
in a sepa rate column , oppos itie each item, a nd is to be t a k en a nd con 
s ide red as th e ta xa ble v a lue of s uch prop e rty, a nd the v a lu e fo r which 
it s h a ll be li s t ed, a nd upon which levy s ha ll b e made and extended 

*" 
From th is las t quoted section , it appear s tha t it is n ot intended, a nd does 

not in fac t, under any con s truc tion , r educe th e t axa ble property of the dis 
tric t . It w ill ra ther t end to increase i t. It is intended , however, a n d it does 
r educe the t a xable value of the proper ty to 40 per cent of the v a lu e of a ll 
t a x a ble property, a n d in m a king y ou r levy fo r the inte r es t a nd sinking fund, 
you m a k e t h e levy upon t he taxable value, w hich will be collec t ed from the 
owne r s of a ll t a x a ble prop erty w ithin the di s tri c t. 

I , the refore , con clude tha t you a r e a uthorized to is s ue $60 ,000 bon ds, n ot
w ithsta nding, th a t you a lready h a v e $35,000 bonds upon tha t di s tric t. 

Yours very resp ec tfu lly , · 

Hon. N. D . W ernette, Coeur d'Alen e , Ida ho. 

D. C. McDOUGALL, 
Attorney Gen eral. 

August 27, 1912. 

D ear Sir : W e h a v e your le tte r o f August 16, 191 2, in re compelling a 
r ailroa d compa ny to cons tru ct a s ubway under its road for passage Of the 
public. 

If the r a il road line w as in exi s ten ce prior to the con s tru ction of th e public 
roa d over the same, it would , of course, follow, in m y judgment, tha t the 
r a ilroad compa n y could no t be compell ed to build a s ubway for the r eason 
that the p eople of th e county were assumed to know th e dangerous con
dition s, if a ny exis t ed , a nd ther efore, i t would b e the fa ult of the county 
r a th er than that of the r a ilroad. 

On th e other h a nd , if the publi c road w as in ex is t en ce fi rst, a nd the r a il
r oad w as construct ed over it. it w as the duty of th e r a il road compa ny to 
provide a reasona ble a nd safe crossing . I think it "'ould no t n ecessaril y 
follow from th is t hat t h e r a ilroa d compa ny could be compelled to m a k e a 
s ubw ay un less th e s u bway was the on ly r easonable a nd sa fe crossing tha t 
cou ld be m a de . 

Sec tion 2796. subd. 5. R evised Codes. provid es that the ra il roa d compa ny 
sh a ll cons truct its c ross ing a nd the road over it in su ch a m a nne r a s to 
a fford security to li fe a nd proper ty, a nd tha t th e r a ilway shall r estore the 
h i!'"h way to its former s tate of u sefulness as n earl y as m ay b e . 

Section 2808, R evised Codes provides tha t a hig hway cross ing may be 
carried over or unde r th e track , o r in case of other ch a nges m a d e of em
ba nkm en ts or cuttings, th e corpora t ion m ay take such a dd itional lands a nd 
m a te ri a l as a re necessar y for th e co ns tru ction of such road or hig hway on 
s uch n ew line . 

I a m in clin ed to think th a t t h e r a ilway would h a v e a ri gh t in s uch case as 
the on e you mention to ch a n !;(e t he place of crossing to a reasonable extent 
a nd conn ect said cross ing w ith t he existing public roa d. In m y judgment, it 
would be ind eed ques tionable as to the rig ht of a n y p er son to say a s to 
wha t pa 1:ticula r mode s hould b e t a k en by a railroa d compa ny to m a k e th e 
crossing safe . I beli ev e, howeve r. th e r em edy would li e, p a rti cula rly in case 
wher e th e roa d was in exi s t en ce pr ior to the railway, in the way of e njoin-
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ing the ra ilroa d from operating cars over the sa id da ngerous c ross ing . If 
such an injunction should be obta ined , or if the railway felt tha t it w as in 
danger of being enjoined, it would proba bly m a k e som e ch a n ges in the 
crossing. What that change should be , I think , how ever , would have to be 
left to the railroad company. 

Yours truly , · 
D. C. McDOUGALL, 

Attorney Gener a l. 
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