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. i . , REPORT OF THE jATTORNEY GENERAL 
\ December, 1936. 

Honorable C. Ben Ross, \ 
Governo

.

r of the State 0f Ildaho, 
.Boise, Idaho . 

Dear Governor Ross: \ 
i 

In comptiance with statutory requirements I have the 
honor to submit my repo�t for the biennial period ending 
December 1, 1936.: l ' ! ciU TIES 

The Attorney GenerJ l is the chief law officer for the 
State. Hjs general cjuties al-e p rescribed by Section '65-1381, 
Title 65, Chapter 13, Ida�o Code Annotated, to-wit: 

(Section 65-1301, I. C.!A.) Duties of Attorney-Gen-
eraL-lt is the duty of 1he attorney gene�al: 

. 
1. To attend the Supreme Court and prosecute or 

def end all causes to which the state or any officer there
of, in his official capacit\y, is a party; and all causes to 
which any county may J?e a party,. unless the interest 
o f  the county is adverse to the state or some offica 
thereof acting in his official capacity. Also to prose
cute and :defend all the a'bove-mentioned causes in the 
United States courts;. A1iid in all �cases where he shall 
be required to attend .upon the United States courts, 
other than those sittin'gjwithin this state, he. shall ·be 
allowed his necessary a��d actual expenses, all ·claims 
for_ which shall be audi�ed ·by the state board of ex-
amine rs. 

2. After judgment id any of the causes re.ferred to 
in the preceding subdivi\sion, to di�ect the issuing o f  
such process asmay be rlecessary t o  carry the sarrie in-
to execution. . I 

I 
. , j 

3. To account ior and pay ove r to the pr;oper oflicer all moneys which rmay come into his possession bt
longing to the state or to/ any county. 

Digitized from Best Copy Available 



10 REPORT!OF A.TTORXEY GENERAL 

4. To keep a cllocket of all causes in "·hich he is re
quired to appear, ,fhich must,. during business hours, be 
open to th_e> inspection of the public, and must sho\v the 
county, district andl court in which the causes have been 
instituted .and tried, and whether they are civil or crim
inal; if ci,;iL the na!ture of the demand, the stage of the 
proceedings, and,. when prosecuted 1 to judgment, a 
memorandum of the judgment; of any process issued 
thereon, and whetlher satisfied or not, and if not satis- -
fied, tht: return of. the sheriff; and if �riqiinal·, the na
ture of tht: crime, i:he mode of . prosecution, tq.e stage 
of the proceedings, and, \vb.en prosecuted to sentence, 
a memorandum of the sentence and of the execution -

thereof, if the same has been executed, and if not exe
cuted, of the reasons of the delay or prevention. 

5. . To exer.cise supervisory powers over prosecut
ing attorneys in all matters pertaining, tO the duties of 
their oifices, and from time to time require of them re
ports as to the condition of public bus�ness entrusted to 
tht:ir charge. 

6. To gi\'t: his op1111on: in writing, without fee, to 
the kgisbture or �ither house thereof, and to the gov
ernor. secretary of state, treasurer, auditor, and the 
trustees or com;nisisioners of state institti'tions, when re-· 

. quired, upon any question of law relating to their re
spective offices. . 

7. \Vhcn rcqu:ired by the public s�rYice, to repair 
tn any county in the state and assist the prosecuting at
torney thereo f in tthe discharge of his duties. 

S. Tu bid upon and purchase, wqen necessary, in 
the name of the s:tate, and under the 'direction of the 

auditor, any property offered for sale under exi.:cution 
issued upon judgnicnts in favor oi or for the use of the 
state . and to enta satisfaction in whqle or in part of 
such jllll}:,.'Tllents as·the consideration for such purchases. 

9. \Yhenen�r the propert�· of a judgment debtor 
1n am· _iuLigment mentioned in the pren;Jing subdi,·ision 
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REPORT OF .iTTO&.'\'EY GENERAL, · 11 
I 

has been sold under a �rior judgment, or is subject to 
any judgment,: lien, or e;ncumbrance, taking precedence 
oi the judgment in favqr of the state, under 1the direc
tion of the auditor; to r�deem such property from such 
prior judgment, lien or !encumbrance; and all surns of 
money necessary for suth redemption must, upon the 
order. of the board of examiners, be paid out of any 

. :! . I h money appropnateL tor sue purposes. 
: . 

10. vVhen in his
. 
opiJion it may be necessary f9r the 

collection or enforceme�t of any judgment .hereinbe
fore mentioned, to ins�itbte and prosecute, in behalf of 
the state, such suits or I other proceedings as he may 
find necessary to set aside and annul all cornveyances 
·fraudulently made by s*h judgment debtors; the cost 
necessary to the prosecuttion must, when allov,·�d by the 
board of examiners, be faid out of any appropriations 
for the prosecution of drli1:iquents. , . 

11. To discharge t&e other .duties prescribed by 
law. \ 

12. To report to the [governor, at the time required 
hv this code, the conditidn of the affairs of his depart
r�ent, and to accompan1] the same with a copy of his 
docket, and of the reports received by him fr;om :pros-
ecuting attorneys." I . 

In addition to the foregoing general duties the Attorney 
General is required to perform other duties of a more or 
less special _riat:ure,' as :evid�nced by the following statutory 

. provisions, to-w·it: . , \ · . 
(Section 14�20 5 ,  I. C. +:\.) "Investigations and pro

ceedings concerning proIJI
. 

erty subject to escheat-
. 
Duty 

o.f attorney general-D�ty of public administrator.-.· 
The attorney general. otj such prosecuting attorney as 
he may designate, may nhake an investigation concern
i1�g, a

.
nd may institute pn�ceedings, if necessary, for the 

discovery or recovery of \ all real or personal property 
which has escheated or should or will esche:at to the 
state and for such purpo�es' the probate court, br other 

i • 
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12 REPORT OF ATTOR.'<EY GEJ\'ERAL 

court of competent jurisdiction, is authorized to cite to 
appear ·before it any person or persons, trustee, admin
istrator or execut9r, or firm, association, 'partnership, 
common faw trust!or corporation, or any member, offi� 
cial, 9r e�ployee thereof and the atterney general, or 
such prosecuting attorney as he may designate, is au
thorized to take such proceedings as are necessary to 
reduce such real or personal property to the possession 
of the state .. The public administrator of the county in 
which such property may be found or located, shall in
stitute probate proceedings whereby the succession to 
such property may be established." 
(Section 14-424, I. C. A.) "Duties of state auditor and 
other officers.-The duty of administering and enforc
ing the provisions of this act is hereby imposed upon the 
state auditor, and he is hereby gi\ren full power and 
fothority to administer and enforce each and all of the 
provisions hereof. He is empowered to br_ing suit in any 
court of competent jurisdiction, necessary for such ad
ministration and �orcement. He shall provide a prop
er system of file, Jecords, indexes, and accounts for the 
filing, heping and preserving of all documents , papers 
a·nd instruments ,:of whatsoever nature filed or sub
mitted to him in clonnection ,vi th the administration o [ 
this act, and of all moneys paid or -collected under the 
provisions he reof." 

(Section 19-2607, I. C. A.) "Governor may require 
opinion on statement.-The governor may thereupon 
require the opinion of the justices of the Supreme 
Court and of the attorney-general, or any of them, up
on .the statement s10 furnished." 

·c\ . +' 131311 C <l) "D . . \ .:icct1un .) - .1: • . �i. . ut1es ol attorney-gen-
cral.-The atton�ey-general shall bi: the legal adviser 
of the board and·1.'3hall represent it in all proceedings 
wht;ntver so requ1l:sted by the board or any member 
thtl"l'll I.., 
\Section s:9-20+. D. C. :\.) "Attorni:y-gencral attorney 

of co1i1m[ssion.-lt .shall be the right and th.e duty of 
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i i 
RBPORT OF ATTORNEY GENERAL I 

the attorney-general to represent and appearr- for the 
people of the state of Id�ho and the commission in all 
actions and proceedings !involving any question under 
this act or under any or:der or act of the commission 
and, if directed to do sq by the commission; to inter
vene, if possible, in any fiction or proceeding in which 
any such question is invoived; to commence, RrO-Secute,
and exp�dite �he final d9termi�ation of all actio�& .and 
proceedmgs directed or authorized by the comm_tss10n; 
to advise the commission I and each commissioner. when I . .. • 

so requestc;d, in regard to all matters conne.cte� with 
the powers and duties o'f jthe commission and the. mem
bers thereof; and gener�lly to perform all duties and 
service as attorney to thf. commission which the com
mission may require of qim." ·· - · 

lS 

(Section 61-2464, I. c. l A.) "Legal advisors oL tax 
commissioner.-. -The attolrney-general of the state and 
the. ,-arious prosecuting l11ttorneys shall be the. k,gal 
counselors and advisors if the commissioner." · '·· 
(Section 57-601, I. C. A1) "Reports to be printed and 
delivered to secretary.-;All annual and bi-ennial re
ports of state officers anJi state board of control. both 
elective and appointive, 1vhich: are now authorizeq or 
,vhich may be hereafter authorized by law to. issue such . 
reports, shall be compile4 printed and �elivered to the . 
secretary of state, on orJ before the first ·day of' De
cemb_er of the last year '\\jhich said reports cover. to be 
by hiin delivered to the Pf rsons hereinafter mentioned, 
said reports to be of unifprm size, quality and print. 

(Section 57�60 2, I. C. A.) "Distribution of reports.
There shall be delivered to the secretary of state on 
or before the first day of ,December of the said year, 
to be by him receipted fo\r, at least 300 copies of each 
of the said _reports for distribution as folkiws:: One 
copy of each ·to Jhe gove�nor; one to each· head of die 
executin: ·departments of \the; government; one of each 
to each member of the 19gislature, on the first day of 
the session, or sooner if lracticable, and the 1emainder 

I . 
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0 14 REPORT' OF ATTORXEY GE�ERAL 

to su'ch citizens as the secretary of state may deem 
proper." 

(Section 57-603,  ( C. A.) "Failure to mak(". report a 
misdemeanor.-Any failure to comply with the provi
sions of the two preceding sections by the person or 
persons charged b)\ law with the duty of making, com
piling and delivering said reports as in said sections 
provided for. shal] be a mis<lc:meanor, and upon con
viction thereof in 'any court of competent jurisdiction 
the person so failing shall be fined in any sum not less 
than $200 .00  nor more than $3 00 .00, and upon noti
f.icatiori from the s'ccretary of state �o the prosecuting 
attorney of any county wherein such offense sha.11 have 

• been committed,' it shall be his duty to prosecute such 
person or persons, and collect such fine as may by such 
court be imposed, and upon the collection thereof to 
lleposit the· same �1ith the secretary of state for the 
benefit of the general school fund." 

Furthermore, by !�onstitutional and statutory provision, 
the Attorney-General! is 1il'!de a memibcr of the following 
boards, viz: 

BOARD OF EXAi\lINERS 
It .is the duty ofi the board of examiners to! examine, 

pass upon and approve all claims against the st�te, 'except 
salaries'.or compensati:on fixed by law. As a matten of office 
detail it may be wonth noticing that approximatdy 4500 
claims pass through the office of the attorney gene�al month
ly for signature, independent of thqse that are questioned 
by the state auditor and come bcfo1:z:. the board qf examin- . 
crs for individual consideration. 

BQ�\RnOF EQUALIZNhON 
The state board of equalization shall meet on the sec

ond 7'k1nday of Augti�t of each year; examine the] abstracts 
o f  asses·smcnts of the various counties. Usually alt the coun
tv assessors are called before the board of e;_am�nation as 
t;1 the county assessm�nts. The values on opera ting proper
ty of all rail roads, telegraph, telephone and clecthc circuit 
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REPO�T OF ,;TTO�NEY GENERAL '15 

transmission lines for state, I county, city, towJ, village, . 
school district and other purposes are fixed by the board. • 

This board is in session for t�1 o weeks, during which time 
complaints of O'i'er valuation 

.

of the various utilities are 
heard and consjdlered, and eq alization of assessments be-
tween counties adjusted. ! 

I 
STATE BOARD OF LA'N"D COMMISSIONERS 

The state board of lancl ;commissioners have the gen
eral direction, control and ansposition of an- pulblic lands 
within the state. It appoints the land commissioner who is 
its executive officer. It performs legislative functions ·not 
Inconsistent with law and deldgates to its executive officer 
and his assistants the execution of all policies adopted by 
the board. It reviews on app\eal all decisions of the land 
commissioner in contested ca�es. It determines the policy, 
directs the work to be. undertaken and appropriates from 
its fund the money necessary tb carry out such woa:k. It pre
scribes the regulations for thd government of land depart
r:1ent, the conduct of it.s ei:nplfye.es and clerks, the distribu
tion and performance of its ous1ness and the custody, use 
and -preservation of the records, papers and documents per-
taining thereto. · I 

· . .  

The Extraordinary Sessi1bn of the Twentv-s�cond Ses
sion of dte Idaho State Leg�slature amended Secti�n 65-
2902, Idah'o Code Annotated, added additional duties by 
providing in substance that >vhen the depa.rtment of public 
investments sought to sell any ,securities purchased 'with per
manent educational funds that the/ application for the sale 
thereof must be submitted to :the state board of land com
missioners fo.r "its approval and authorization. The same 
legislature amended Section 65-290 1, Idaho Cc}de Anno
tated, by further increasing the duties of the state land_· 
board in providing that the department oi public invest
ments, before i1westing· the moneys of the perrnanent edu
rn.tional fund in any securities in which such money is au
thorized to be inYCsted, must apply to the state board of 
land commissioners for authorization to loan and .invest 
such funds in such securities, as is designated by the State 
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16 REPOR'I1 OF ATTORN"EY'·'GENERAL 

Constitution. It- is, �here fore, now made the dutv of the· . 
state board of rand c�mmissioners to pass upon and author
ize the investment cH permanent educational fuh.ds in the. 
class of securities in. which said funds may be inV!ested, and 
likewise to authorize! the sale of any -securities held in the 
permanent education�} fund. \ 

STATE CO-OPERATIVE BOARD OF FORESTRY 

The State of I<ilaho contains about t\nnty�three mil
lion acres of forest fands. Of said amount the state owns· 
approximately one milllion :acres.:'The largest, white-pine for-. 
csts bn earth are w1tliiin these areas. It is the most valuable· 
of all commercial timber, except hardwoods. Thqe are seY
en timber protective associations within the sta!tc. These · 
associations were organized for the purpose of protecth-e 
features. T0e state is .a member thereof. The state co-opera
tin board of forestry is composed of the five members of 
the state hoard of land commissioners; State-Land Commis
sioner; Dean of the Schoo� of Forestry, Uninrsity of I�fo
ho; Commissioner or Reclamation; and four persons se
lected bY the Govern or ; one from each of the Nor th \rnd 
S-outh timber protective associations; one from the w�ol, 
cattle and horse growers' association; and one from the u. 
S. F orcst Service. The objects to be attained bv the state 
and other agencies wi'th which it is associated is 

-
the protec-

_tion of forest resources, forest ranges, water conservation 
_and sustained stream 1flow. The state is divided into forest 

protection districts with a fire warden in �ach district. The 
Federal Government, under the terms of the Clark-1\tlcNary 
Act of 1924, and oth�r acts, aids in forest fire preventio�, 
detection and suppression, and other fire1 protective work .. 
The ·work being pert1ormed by the Civilian Conservation 
Corps is calculated tof materiafly aid in forest fire preven
tion and the curtailm�nt of the spread of blister-rust and . 
other devastating diseases. The work is done under the su
pen-ision of trained �nd experienced SURervisors and un
questionahly will be <�f permanent and fasting benefit to 
t'hc state and other ag<(:J1Cies with which it is associated. · 

In ou r former ·•biennial report, under the heading 
"State Cooperative B�ard of Forestry," we obse�i·ed : . 

e� 
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REPORT OF ATTORXEY GE�ETIAL 

"The potential wealt h  o f  the State's timber holdings 
is incalculable. It is unfortunate that legislation is not 
enacted commensurate \vith the exigencies. The next 
legislature should give some heed to the pressing de
man.ds. The enti1·e matter should be entrusted to some 
committee .or board ,of lc)ng service duration ffhos

,
l'. 

whole time and undivided attention could bl'. devoted 
to the fo�mulation and carrying into effect o f  a policy 
of administration somewhat equa l  with the needs of 
the s i tuation, instead o f  leaving i t  to the eHr-changing 
caprices of political uncertainties." 

· 
1 

17 

The reasons that might be advanced for the s�lcction 
of a committee, or boa rd, to work in conjunction ":i th the 
Stafr Forester, is ma de apparenr from the

.
fact that the :ma

jority of the personnel of the pr�sent State Land Bo:i rd \Yill 
cease to function with the incoming administration, and that 
any of  the ,implied po l icies her�to fore existing will  be  'ter
mina ted by the change of  the pel!'sonnd o f  said Board. Like
wise, the members of said B o 4rd being dectin officia l s, 
the �ea�s o f  various departme1!1ts, �nd h1embe1:s or .od1cr 
const1tut10na l  boards, are charged mth such dut 1 c �  and ad
min istrative activities that they ::m: wholly unable to dci·ote 
t?eir time a?d attention to the �dmi�istration of the St�t�'s 
timber holdmgs lo such extent and 111 such manner as \\'tll 

' prp-duce the best results. In oth 'er words, it appears tol 1-1:e 
that the legislature could well afford to make provision : for 
the selection of a committee or 'board thar could dcrnttl ib 
entire time i n  looking a fter the interests o f  thl'. State asi ap
plied to its timber holdings; to a1scerta in  what bodies of tim-

, ber ··carry a particula r fire haza j·d, or are, or likely will be, 
, in fested with blister rust, or otfaer conditions that  \YilJ ulti

mately result in the destructr_on. I in whole or in-pai·t,, of; the 
timber on ,·arious tracts. ' \; - : 

1 
I 

The legislators� o f  the southern or sage brush s<:cti�lll 
of foe State are too l i t tle in �ormed as  to just \'i'hat  i th e 
State's timber holdings amoun� to. Probably the grl'.htcr 
amount o f  the funds ·gbing int� the permanent educati�J11al 
fund now comes from the sale bf the State's timber: How
ever, because of the absence of �ny well-defined po!icv , ·tim� -

- I · 
· • 

I 
-
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ber sales are not rhade .until' such time a; the purchaser is 
required, by reasoni of personal needs, to make the purchase, 
and in many, man)j instances sales are _negotiat

,
ed to the ad

vantage of the purchaser and a corresponding loss. to· the 
State. \Vhen it is taken into account that the State has made 
sales for as much �s $50,000 or $60,000 for the white pine 
timber on . as little j as 640 acres of land,· and that it is re
ported that the State has holdings in which the white pine 
timber on some 160 acre-tracts if sold 'at the customary 
stumpage .price wohld bring from $100, 0-00 to $ 1 25,000, it 
fl,!rnishes .some in£ormation as to just how. valuable such 
holdirgs are, and at the same time furnishes\ evidence of 
tht� fact that every effort should be inaqe to: protect said 
timber from devastating conditions, and to dispose of it 
under such ci rcums:tances as will bring the greatest returns 
to the State. 

Such conditions can only come about by and through 
the adoption of policies and the carrying_ of tl;ie same into 
d f ect through son�e system more wieldly than: exists at the 
present time. · 

' . 

. STATE BOARID OF PRISON.COMMISSIONERS 
The board ohitate pri�on commissioners has the con

trol, direction and 11nanagement of the Idaho State Reniten- -
tiary, and it is the: duty of said board to provide for the 
care, maintenance and employment of all inmates confined 
therein. Said Board shall meet quarterly a:nd inquire into 
and exa 111ine all matters connected \Vith the government, 
discipline and polid of the penitentiary and the puniSJ:ment 
and emplo�'ment of: the prisoners confined therein. If may 
from time to time 1require reports from the \\rarden as to 
anv and all of said [matters. It is the duty of said board to 
inliuire into anv improper conduct con1mitted or alleged to 
ha,·e been co111�1itted by the warden or any ofher officer of 
the. penitentiary, arild for that purpose may compel the at-· 
trndance of \v itne ss;es and the production of papers in con
necr:ion with any SJ.!ch examinatio'.l. It is the duty of said 
board to establish riiles for the admission. .. of visitors to the 
penitentiary. On th;c. first Monday of December of each 
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year  the board shall cause an �udit to be made, add lcohect 
and settle the accounts of the warden with the penitbntiary 
and the state for, the yea,r. I · 

i . I 
ST ATE BOARD IOF PARDONS I I ; 

The board of pardons sh411 meet on the first vVednes
day of January, April, July arid October of each year.I All 
applications for pardons, comnjmtations and remittanice� are 
made to said board. I t  is. the drty of the board when appli
cations a re presented to carefally consider them andl 1�rnke 
such examinations outside the j application as i t  may deem 
proper. The time taken up in �he consideration of applica
tions and in interviews is quitej considerable. During.the bj
cnnium, 1 93 5 - 1 93 6, 25 8 pa rd�ns were granted. During the 
same period o f  time the board �onsidered more than 600 ap
plications and granted intervie�s to approximately 700: ap
plicants. The pardons granted by the present boarg arei far 
less than those granted by the preceding board. 

The medical report fl>r 1 931-1 9 3 2  shows a deplorable 
condi"tion exists with respect to /nnereal diseases, and vdiich, 
though somewhat improved fb r 1 933-1 934, is now, about 
as satis factory as, can be expected, all of which is due to im
proved condi"tioris and the cf tarts of Dr. '\iV ahle in , the 
treatment of specific cases. Too much praise cannot: be ac-
corded him for his persistence land success. , ' , . I , . -

STATE BOARD! OF PA:ROLES 1 
The state board o f  paroles is composed of the sari1e 

membership as that_ of the boird of pardons and meeti,s at 
a different time. Thus far duri�g the present administra1tion 
no applications for parole have been made to the boarcl. ' 

I _-

sT A TE LIBRAR1f COMMISSION . . 

The state lihra"ry commi.s�ion has the management :and 
control of the state ,traveling !library. Said liqrary has lbecn 
the scene of great ac_tivity dur/ng the past biennium. Hicre
to fore the collection of some 25 , 0 0 0  boob-had -hevet .lj>cen 
classi f ied or catalogued. This jwork was undertaken �t\ the 
beginning of the biennium an� ha_s progres�ed to an ,�n:1az-
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- .--, ing extent. The statd traveling library' as originally contem
plat�d and as no11· l)cing conducted is a strict!� mail order 
affair. Until rcccntlrthe books·were s9ipped in &eavy wood� 
en cases li>· freight ·oir express-now tl�e same.an: being sent 

I 1 '. ' I ' 
out ny parcel post atl approximately twenty per cent of the 
original· cost. The p<'Jstman calls for and cleliv�rs the bags 
so that the drayage tb and from the s:tate Hou�e,is entirely 
eliminated. :\ state library council e-0mposecl of club mem
bers from the di f frrJr1t state organizations ha.s been formed 
ti) help carry a statc�"·ide organization of library extension 
mnk into the outlyinig districts. It is hoped that in the. near 
future affiliation "·ith the American Library• Association 

I• '· 11�av be dfccted. 

ST:\ TE ·B'O.'\RD OF CX\'VASSERS 
The sta tL' ho:i rd of canvasser·s canvasses tlie election 

rdurns of state and 0dtstrict of ficers, and determine what 
t'ers()ns haH bL·c11. L�y the greatest number of. votes, duly 
dcctcd to the ,-;u-inuis state and district offic�s'. The secre
tary of state thcreupi111 notifi es the various elected officia ls" 
pf their election a:nd :issues a certificate thcreic>r·. 

LITIG:\ TIO;'\ 
The past t,,.,) yc:rrs have produced an enormous an1ount 

o l 1 i ti gation. both ci �·i I and criminal. Especially is this frue 
a' to real estate nwrtgage foreclosures and condemnation 
procl'eding.s in sccurin"g rights-of-\vay for high,vay construc
tion ... The ic.Jl<rn·ing 1rnnstitutes a short staterrlent of a few 
,i1· the-i1np<ii·tant casu:s. 

Tiu�."- t Y _' 191 �- BoL'-iDr\RY \VATERs 
.\ trcarv hL·twcL�ll the United States and Great Britain. 

rdating ni 1';1undary1\Yaters bcnvccn the United States and I , 
. 

. . 
C:�11:1da was signc:d .at \V:1shington. January 11; 1909. It 
\\:ts ratifi ed by the P:resident _\pril 1, 1910. and ratified by 
C1'eat Brirain. \Ia;·ch 31. 1910. 'Ratifications were ex
chan�cd at \Yashin;;rnn. i.\f.ay 5, 1910, and the treaty was 
proclai111ed and bc'Cannc cfiecti\·e i.\Iay 13, 1910 . .. 

Generally hy it:� provisions, no further, or other uses 
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or obstructions or diversions, ei ther tt:mporary or perman-
ent, of boundary waters on e[t�er side of the l ine, effecting 
the natural level or flow of boundary waters on the other I " , 
side of the l ine, shall be made, except b,- authority of the 
United Srates or the Dom inio� of Canacia within their 're
spective jurisdictions, and with I the approval of a joint com
mission to be known as1 the Intprnational Joint Commission. 
provided for under the te rms <Df the treaty . 

On October 30, 1935,·:PJ�r Charles Bruner, a ctt1zen 
of Canada, made application to! the International Joint Com
mission , which application was! filed Dece111ber 4, 1935, for 
the approval, by said Commi�sion, of the r ight to recla i m 3440 acres of flooded land or\ the west bank of the Koot
enay · river, between the interhational boundary line and 
Kootenay lake in  the province bf British Columbia, and set
ting out in said application the !bounda ry ol° the lands sought 
to be recla imed, and the syste1b of works proposed for the 
reclamation thereof,: as well as i the course o ( the flow of the 
Kootenay river, and the volunle !Jf the flow thereof during 
the high-\vater season, and \�a�ious other data, for the pur
pose of fully advi sing the In�ern a tio11.al Joint Co1rn11;ssion · 

in the premises. · I · , . · 

The. Attorney General, �s the rcprcsentati\·e of r:1e 
State of Idaho, was served with a copy o 1 said appliG!titrn, 
supporting ex hibits., and orde1·s· incident thereto. 01n the 
southern side 'of the internatiqnal boundary line, in B.:ounJ
ary County, Idaho, and on bojth sides of the Kootct1ay r:i,-
er, a rc thi rteen drainage distdcts in "·h ich s·aid districts•·are 
included -approximately 35,oo;o acres of h ighly producti,-e 
agricultural lands. Some of tpe afore-mentioned drainage 
districts have' graYity sluices for drainage purposes during 

·the low-water seasop . The g�ge at Bonners F crry, Idaho, 
shows a variation, lwt,nen lrrn and high \Yater levels of ap
proximately 32 iceet'. lEifort is. therefore, made to see tQ it 
that no artificial ohstructior�s arc permitted in ,·iolation of 
treaty regulations that ,,-ill 1 i1rcreas<.: the ,,-at<.:r IC\·cl.l Any 
increase of the water le:vel ii;i the Kootcnay ri\·cr for an in
creased period of time .,,·o�ilp 

l
iha

.
ve t11L· �ff�ct

. 
of raisi ng tl_ie 

water tables throug-huut said dra1narre districts, and the ra1s-.� . � . 
. ' -�----· ' 
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ing of the water tab/les throughout said draihage districts 
would have a harmfol effect in that it would , waiterlog the 
ground and by and tmrough such saturation miake the lands 
less productive, and ©therwise greatly damagcl the same. 

! I 

Tfie application of' �aid Peter Charles Biiuner contem-
plated the inclusion 0f what is known as Frebch's Slough, 
which said slough canried a vast amount of the . flow of the 
Kootenay river duri�g high water season. It , was the con
tention of those, including the State of Idaho, opposed to 
the granting of the application, that th.e clo�ing of said 
slough would materia1ly raise the water1 level i of the Koot
enay river on the opJPosite side of the international bound
ary l ine and along th� drainage districts in Boundary coun-
ty. heretofore mentiohed. � :  

The hearing on !1• said application comme
·
n

. 

ced on May 
1 6 , 1 93 6, at Nelson, B .  C. ,  at which time a1wearances on 
behal f of the gonrn\nents, provinces, and st1ates , and dis
tr:i�ts were entere? an\d 

_
maps, exhibits, and obj ections file�. 

A tter some proot was introduced on the part i of t'he appli
cant. he, on his own �otion, applied to amencil his. applica
ti�m diminating there from between 1 100 anµ 1200 acres o f  
the lands sought tp b� included within his proposed works. 
The land sought to �e diminated was on the ; west side of 
French 's  Slough, whiSb obviated the necessity for extending 
his dyking across sai� slough, thereby leaving said slough 
in its natural state, ar\d as a consequence theniof producing 
no condition that would materially interfere +ith the flow 
o f  the waters of Koottenay river. I · 

• • I 
A fter some more or less informal discussion, and it be-

ing apparent that the modified application orl the part of 
the applicant and the "·orks to be installed in connection 
therewith would in nlD wise interfere \Vith the1, flow of the 
\\·atcrs of the Kootena:y river across the international bound
a r y  l ine or bring abourt any harmful effects to lthe drainage 
districts heretofore, mentioned, all interested parties there
tofore -objecting to the granting of the application as origin
al ly m ade, withdrew their said objections and! the applica
t ion as modified by thje said Peter· Charles Bn.l;ner was ulti-
mately approved. ! i 

I . 
. i 
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FORECLO/SURES 
Section 1 1  ofi Article 9 of the state constitution , pro� 

vides : I . ' 

. "The permanent educatio�al funds . other than funds 
· a rising from the disposition qf university lands belong
ing to the state, shall be loaped on first mortgage on 
improved farm lands within !  the state, United States, 
county, city, villa:ge or schobl district bonds, or state 
warrants, under such regulatibns as the legislature nmy 
provide : provided, that no l�an shall be made on any 
amount of m'oney exceedingj one-third of the market · 
value o f  the lands a t  the timb o f  the loan, exclusive of . 
buildings. ' '  . I 

The o�iginal constit1;1tional l ,provision limited the ci�sses 
of securities in whtch perman�nt educational funds could 

.?e invested to "f irst m�rtgage ol� �;11prov�d farm lands 
,
with

m the state," to "United Sta�es and · 'State bonds. ' By 
amendment of  the constimtionl the classes of  securitiies in . 
which said funds mav be invested have been considerablv . .. I I "' 

increased. [ It would-be di fficult, inde�d, to provide information as 
to the exact amount of  permapent educational fundsi that 
have been invested in first m<hrtgages on improved farm 
lands vvithin the state, nor is suclh information of any partic
ular consequence now. l1oweve1[ , I find that on the first day 
of October, 1 93 4, there was im1ested in f irst  mortgage farm . I lands perma,nent educational funds to the amount _o f $2,-
2 10,24� .23 . · · . . ,  1. . . . I With the creat10n o t · the 1 Comm1ss1on Form of  J GQV-

' • I • • · ernment ' m 1 9 1 9 ,  there was created the Departmernt of  
Public Investments. administered by a commissioner of pub
lic investments, which commissijoner approved the sec�ritiies 
in which permanent educational funds were invested\ and 
whose determination in that r�spect i.vas conclusive. i 

Despite the fact th�t no J ioan. should be made :in an 
amount of  money ex_ceedmg one-third of  the market \'alue 
of the l�nd at the !ime ? f makipg the loan, I find that[ �ram 
the earliest date ot :the mvestm�nt of permanent educat10nal 

I i 
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funds i n  fi rst fa rm !ll1o rtgages up to the 5 th da:y o f  l\/Iay, 
1 9 3 1 ,  thne had be�v. mo rtgage foreclosures aggregating 
.-;; 1 . 246 ,3 2 0 . 6 7. No in fo rmat io n, inso far as I am able to 
l e a rn , · i s  a \· a i lable  as :, to j ust what amount o f  the a foresaid 
a 1:nmi n t  has been retu rned to the permanent educa:tional  fund 
a �  the 1«.:sult o f  re�sailes o f  said foreclosed lands. Nor •.vil l  
such i n lorrn at io.n be avai labk until such t ime 1as a thorough 
accou nt ing i s  m a d e .  ' 

· ' 

r i m· i te  a ttenti ori to the fo regoing for the reason that 
i 'n r F a rs and years there has been a l axity by d�partmental 
and a d rn i n i strat-i ve heads and legislative acti,7i ty that justi
( i c s  and 11· a rran ts sed: re cr itic ism, perhaps condemnation, o f  
t h e  1 1 1 anner  i n which the school children o f  t h e  state o f  Idaho 
h;i\ ·c  been dep rived of the benefits of the earnings of a fund 
th a t  exp ressly b c lon�s to them by constitutionaJ . p rovisio�. 

s ,.:ct ion  3 o f  Aqi.cle 9 o f  the state constitution,  a 1i1ong 
, 1 t h n  t h i n gs .  p rcn·ides : · ' 

I 
· 'The publ ic schbol fund o f  the state shall. fo nc,·er 

rc 1 1 1 a i n  i m· i o l a te ai1d i ntact ; the i nterest th�reon on ly 
sha l l  he exp ended iin the maintenance o f  the schools o f  
t h e  state ,  * '' * :N l) i p a rt o f  this fund, p ri ncip a l  ·or i n te r
est ,  sha l l  enr be transferred. to a ny other fund. o r  used 
o r  a p p ro p r i a ted except as herein p rovided. The state 
t re;b u r e  shal l  be the custodian o f  this fund, and the 
s a m e  sh all  bl' securely a n d  pro f i tably invested as may, 
hl.'. !), Lrn· di r0�ted .  The state shall supply all losses 
the reo f that m ay i 1 h  mannt;r  occu r." 

From thl.'.  bcgi1�n ing o f  the tim e of foreclosu res o f  
farm bnds i n  \Yh i c h  per.m a n ent educati onal funds were in

. 1·c;;ted .  d ep a rtm enta l h eads should have u rged upon the leg
. i s b tu rc :1 11 d the legis l a tt! re i n  response thereto should have 
a p p ro p ri a ted to the  perman�nt educational fund, at  l east, 
L' \'tTV biennium,  a n  aniount suffic ient to reimburse said fund 
I.or ;ny and all lossd occurring to said fund by reason o f  
the· i rl \'L' S tment  M such funds in m o rtga ges o n  f;i rm loans 
:rnd sub s l'q u cn t fo reclosure .  Del lnquencies and laxity i n  th is  
resp LTt, and fo r  \\'hich there i s  l i ttle o r  no excuse, has .de.-

, p l c tnl thL· p c rm anl'n t  :L' duca t i on a l iund to the extent of  ,hun-
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: 1 
dreds o f  thousands o f  dollars, the interest from which ' wm.�ld 
have gone a long way i ii ,the �.etterment o f  the upke�p and 
maintenance of the common schools of the state. If this re-

1 
quirement had been attended t<b from time to time, i t 1 would 
have inflicted but slight tax bi� rden. Th1:ough p roctastina
tion and neglect i t  has now b ecome a matter o f  huge , p ro
portions and such as will nece�s itate courage on the part o t 
legislators and attending burddns on the part of tax-payers. 
Independent o f  all other con$iderations, however, it is a 
solemn command and fuI'ither �emporizing is yielding to c ir-
cumstance

'
s to an unjust i fiable I degree. . ' 

From May 5 ,  1 9 2 1 ,  to S�ptemoer 3 0 ,  1 93 2 ,  mCD rtgage 
foreclosu res amounted to $ 1 1 '.2 , 1 03 .69 .  

· 

I . 
By Chapter 1 3  o f  the �xtraordlnary Session i o f  the 

22nd Session, 1 93 3 ,  the powers and duties of the Depart
ment o f  Public Investments {vere curtailed to the: extent 
that no . funds o f  the i='.erman.e�� educational fund n:ay _be in
vested m any class o t  secunt1 es except upon applicati on to 
and approval by the State Bo�rd of Land Comm issioners. 
The foregoing amendment hak had a svholesome eHect; It 
has  been the policy, ,as you a r� aware, of the present Land �o a rd to di;11 inish as ra� idly i as  possible endowment fund 
1 1westments 111 mortgage ta rm 1Ioans.  As a result, �o � grea.t
er  or lesser extent, o f  that policy, the.re has been mviested 1 11 
mortgage farm loans, o f  such i,unds, smce October  1 st, 1 934,  
to the present t ime,  only $4,9QO.OO .  

. ; I On Octo?er  l st, 1 934, thtere "'a� invested in m,ortgag� 
farm loans o t  the permanent i educational fund the : sum o l  
.S 2, 2 1 0 , 249.23.  I . I 

From October 1 st, 1 93 � ,  to September 3 0th , 1 934 ,  
mortgage foreclosu res ar::1ountied to $43 , 5 9 8 . 2 7 .  • . 

From October  1 st, :1 934,  to October 1 st, 1 93 6 ,  miort
gage foreclosures have heen \[c ry, very heavy, enta. i l ing an 
unusual amount o f  work and a)nounting to the sum . o f  $ 1 +9 ,-
7 +S .06 .  _The necessity · for '.9reclosures has com� al:iout 
la rgely t rom tax del111quenc1e�. The Tax l\ 1 o rato m u 111  law 
of the 1 93 5  session had some beneficia l  e f fects. But [  the b i l-

l i 
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ure in many instances 6f the property owner and mortgagors 
to pay the taxes place<ll the state in the position where i t  had 
to foreclose to maint*n its lien as against a possible super
ior lien .j f the p roperty were sold for taxes, andl particularly 
i f  re-sold at  a "third p�rty" sale . This department had hoped 
that thi?  important legal question might have b:een judicial-
ly determined, but as yet it remains unsolved. 

· 

I t  has been shown that on October 1 st, 1 934, perman
ent educational funds ! invested in farm loans amounted to 
$2, 2 1 0 ,249.23 , that tqe same have been augmented by new 
loans amounting to $4, 900 . 00 , and that mortg<l!ge foreclos
ures within that period amounted to $ 1 49 , 7 48 .06. 

On Qctober 1 st, '1 93 6,  the amount of permanent edu
cational funds invested! in first mortgage farm loans amount
ed to $ 1 , 5 5 7 , 8 98 . 38 ,  which, after deducting the amount of 
foreclosures within th� period from October 1 st, 1 934, to 
October 1 st, 1 93 6 ,  shows that the investment i n  that class 
o f secur itv has been dirninished to the extent of $5 0 2 , 6 0 2 . 7 9, 
and which has come about by the paying o f  said a:llou):lt by 
mortgagors and which said am9unt has been reinvested in 
that class of securities .of less hazard to the permament edu
cational fund. A continuance of the present policy will ulti
mately n:sult in the permanent educational fund being freed 
o f  in,·estments in this dlass of securities, and it is to be earn
estly hoped that  that t ime is not far distant. 

FIRST SECU RITY BAN K VS. FRElVlONT COUNTY 
I 

Prior to the 1 93 3 [ Legislative Session, Section 6 1 - 1 40 1 ,  
Idaho Code :\nnotated, provided in substance that the 
shares o f  capital stock: o f  any b,ank t;xisting by authority of 
this Unitd States or  tHis State and located within this State, 
or o f  an\· bu i ld ing and loan association, trust company, or 
surety and f idel ity c01a1pany organized  unde r  the laws of 
this Stati: and Joing business within the State, shall be as
sessed for taxation w·Here such hanking company,, associa
t ion or other  corporation i s  l ocated and not elsewhere, in 
the same. ma n n� r and ppon the ·  same basis of actual value , 
and uni fo rmity with aB other property assessed in the coun
ty in which such shar�s o f  capi ta l  stock are assessed, the 
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value thereof would be  deterinihed as of the second- Mon
day of Jam,iary in each year. �y Section 6 1 - 1 403 , '  Idaho 
Code Annotated, the shares o� capital stock of any such 
bank, company, association ::-or !corporation was · to i be as
sessed in the name of the mvneri of such shares and entered 
upon the personal� property asseksment roll under th� name 
of the bank, company or associlation or other corporation, 
showing the full cash value of suth capital stock. 1 

' I . 
The 1 933  Session of the �egislature, by "chapt�r  1 59 ,  

amended the Income Tax Law and caused Section 6 1 -2402 
o f. sa:d. Income Tax Law to yro/vide tha·t the term ' �corpor
at10n ' mcludes state and nat10nal banks and that a tax shall I ' be levied, assessed, collected and paid for each taxable year 
by all corporations as  defined therein for the privilege of  
carrying on and doing business within the State of  �daho · in 
addition to any license taxes l elvied under any law; of  this 
State or any taxes levied upon the real and personal prop
erty of any such corporations tfuerein defined . . ! 

On the second Monday of  ]January, 1 933 ,  the �irst Se
curity Bank of Ashton was ·  engaged in a general banking 
business at Ashton in Fremon� county and had a1 capital 
stock at  the par value o f: $25,pOO divided into snares of 
$ 1 00 each. It continued to conduct its said business at Ash
ton until November 27 ,· 1 933 ,  \�hen it sold its property and 
assets to the Fi rst Securit� Bjan� . _o f Idaho . wliich ,,,as
sumed and agreed to pay its l !ab1 lit1es. On July 8,  1 9.) 3 ,  
\Villis Humphrie�, Assessor and Tax Collector of  Fremont 
County, and one of the appellanits, assessed the capital stock 
of the First Security B ank of A�hton and entered it for tax-. I 1 ation for the year 1 933  on the 1personal property rbll. 1ihe 
case is reported in 5 5 Ida. 7 6, � 7 Pac. ( 2d ) 1 1 0 1 ,  and was 
commenced by respondents to Pirevent_ the colle_ction of the 
tax. Appellants _a_nswered the �omplamt and filed a cross 
complaint which was answered i by respondents. The plead
ings were so framed that only �ssues of law were p:resented 
and motions were made by bothj parties for judgment on the 
pleadings. The question involV1ed was \vhether tlie 1 933 
amendment of the Income Taxi Law exempted State Bank
ing Corporations from t;he pa�ment of a capital stock tax. 

I 
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I t  was the contentidn ' o f  the respondents that because o f  the 
a fore sa id amendment the Legislature clearly intended by 
expr�ssly including said banks \vithin the m,eaning of the 
te rm "corporation" a s  used in  the Income Tax Law and by 
p rovi d ing that the I IJ1COme tax requi red to be  pa iq: by corpor
;i.t ions sh;i.11  Ge i n  lieu o f  any tax on 'th.e shares of stock of 
su�·h cnrpora:;tions ,  that i t  exempted the capita l  stock of  
State Banking Corp'orations from a d  valorem taxation. The 
appe l l ants contend�cl that the said amendment embraced 
m ore than on e sJbj ect and that the purpose to exempt 
sha res of stock fronn taxation >vas not expressed in the t it le ,  
and fo r tlut reason rhe amendment \YaS inval id  in that it vio
b ted Section 1 6  of Article 3 of the State Constitution, and 
that  i t embraced rn6re than one subj ect and matters p rop
er] \· conn ected therewith. 

The case \\·a s  thoroughly bri e fed and argued in the 
Distr i c t  Court of th t: Ninth Judic ia l  District before Honor
ab l e  C . J. Tayl o r, · Judge. The motion of  pla int iffs and 
crnss-Je tc n dan ts , respondents i n  Supreme Court, was grant
L'd and th at o f  the :de fendants . and c ross-complainants, ap-. 
p c l l a n ts in Su p re m e: Court, was denied. A _decree was en
tered d i sm i s s i ng -the c ross-complaint and 'enjo in ing the col
kctiun nf the tax.  

The case  was appea led to the Supreme Court ,,· here � 
the decree o f  th e; t ri a l court was a ffi rmed and as a result  
t l i e reo r· taxat ion on the shares of the capital stock of State 
B'anking Cnrporatinns was abated. � 

\YXfER CONSE RVATION ACT 
B-.. Chapter 60 of the Fi rst Ext1'.·n o rdi n a rv Session of 

the· :? .� rd Scssi 1 m ,  1 9 3 5 .  there vrns rnacted what i s  common
. ! \· known ;::s the \V:.ttn ConserYat\on Act, 1,\nd which act, 
anwng nther  things, created a State \Yater Conse1·,·ation 
Boa rd to he  composed of se,·e n  m embers ,  s ix of whom were ' sdected by th e G o n� rno r m·er a graduated . period o f t ime, 
the G1n·c rn o r  b e i n <r '  the SC\'Cnth memher and chai rmar; . o f. 
thL· boa rd. "' ]  

Cnlirnited powers w e r e  sought to be conferred upon 
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sa id board such as the right to sue and be sued, piead and 
imp lead , contract and be contracted with, adopt rules and 
regulations, appoint technical f!n.d other assistants , and em
p loye es and fix thei r  compenration, adopt a sea!I acquire 
property in i ts own �rnme , ins:titute condemnation ! proceed
ings for the acqu i s ition of land and wate r r ights deem ed 
necessa ry for the construction, operation and main tcndricc 
of i ts contemp lated works . · 

The board enga g�d the s� i·vices of an attorn�y, cle!rks, 
etc . ,  who in  due time filed claims for services rendered . • I Upon rece ipt of sai d  claims the state auditor asked fo r ,  the 
opinion of this office as to the legal ity thereot' and this, of
fice rendered its opinion that the act \Vas i l legal )n that i t  
violated va r ious constitutional prov is ions , and ,  acFord ingl)' 
that the claims filed should be d isallowed as  imp roper 
cla ims against the state . Thc1 release of sa id opinion pro
niked a flood of criticism from boa rd members and those 

, generally, engaged by the boajrd. A fter a lapse of! time the 
auditor  certi fi ed · the. claims, the Board of Examiders, by a 
m ajority vote, approved the same and warrants is'iued. The 
state tn.:asurer then asked for :an opinion ( same is publ i shed 
e lsewhere in full in  this  r�port) as  to her l iab i l i ty fbr·-paying 
the warrants in the evene the ;ict were subsequently held in
,·a l id.  An opinion of  th i s  office advised there would be a 
l iabi l i ty .  and the :::reasurer refused to honor the wa,f rants. 
l\landamps proceedirig�·ere instituted by the \Yater Con
se rvat ion Board in . Sup reme �ou rt to compe l  the treasu rer 
( State \Yater Conservation Boa rd vs. Enking, 5 8  Pac.  2d ,  
7 7 9 )  to pay sa id  w arrants. frhe action was argued twice 
b e fore the Supreme Court, the act held innlid; andi the 
writ denied. 

· 

SALES 'PAX LA \V 
By Chapter 12 o f  the Extraordinary Ses.si irn o f  the 

23 rd Session. 1 9  3 5 ,  th e re "ias enacted the Coopcratin 
Eme rgencv Revenue Act of 1 93 5 ,  commonly kno,yn as the 
Sales Tax 

.Law.  Perhaps no Act in the histo�y of lcgislatin 
a f fa i rs created more favorable or adverse criticism than 
did the Coopaative Emergency Revenue Act. I t  was before 

Digitized from Best Copy Available 



30 REPORT O F  ATTO&'<EY GENERAL 

the legislature in yarious forms until ultimately approved 
on M a rch 20, 1 9315 .  

The State Chamber o f  Commerce, 
.th rough its officials, 

evinced a decided activity in connection with the passage of  
said Act. Immedi�tely upon i ts passage, and apparently 
without consulting\ state officials, various merchants' bu
reaus . throughout rhe state circulated schedules as to the 
amounts to which the tax should be applied. Shortly there
a fter this office w!as requested, from various sources, for 
its opinion as to ,,jhether or not the schedules theretofore 
ci rculated showed fthe correct amount to whiCh the tax was 
applicable. A fter ai thorough study Of said �ct this  office 
reached the conclusion that the fax was not applicable to 
purchases o f  less than 50  cents and rendered. an op inion to 
that effect;. 

' · 

This  opinion _di d  not meet with the approval of the 
Administrator of said Act and he publicly announced that 
he would not be g0verned by said opinion and that he ex
pected merchants to collect the tax on the ir  gross sales i r
respective o f  the amount involved in the purchase . By the 
terms of the Act thie law provided a 23 tax and it was the 
theory of  t!his offica: that the application of the tax to a pur
chase of less than 5 0. cents violated the p rovisions of the law 
in that i t  'rnuld be the application of a tax in e�cess of 2 % .  
Accordingly, i n  an 'action entitled "The State of  Idaho, ex 
rel, Bert H. Miller, Attorney General, vs. vVoolworth,"  
proceedings were cdimmcnced in  the District Court of  Can
yon . County, before! Judge John G. R ice , to obtain a judi" 

. .  c ial determination: a,s to the least a mount of  purchase to 
which the tax was applicable. The case 'was brie fed and 
argued at great length and a fter due consideration of the 
Court it ''·as held ,that the applica_tion of the tax to any pur
ch ase o f  less than 5 0  cents was Yiolati\·e of the terms and 
provisions of the \at.· and was not permissible .  Since said de
cision the applicati c?n o f  the tax to purchases of less · than 
5 0  cents has not bc�n made. 

' 
STATE "-. VAN VLACK 

In November; 1 1 9-3 5 ,  the people of  the state and coun� 
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try were shocked by the killing in  Twin Falls Countlf of  
Fontaine Cooper, a traffic  o fficer, and the fatal wounding 
of Henry Givens ( Givens died about ten days later ) ,  a 1dep
uty sheri ff, by Douglas Van ;\7lack. At the time of said kil
ling, Van Vlack had with . him, through abduction, !his form
er wife, Mildred Hook. The lmorning a fter the killing, Van 
Vlack was found by searching parties lying beside a road 
quite distant . from the place of the killing. Hisi car was 
found hidden in  a canal not tar from where he was appre
hended. · When questioned as to the whereabouts of Mi ldred 
Hook, he stoutly insisted tHey had separated, by ml'ltual 
agreement, during the night. Yariou·s peace officer� doubted 
his statements. and searc� fori Mildred Hook continued for 
several days and until her b9dy was found in a metall cul
vert under a railroad track. Examination disclosed she had 
been shot through the eye, the bullet coming out at  the iback 
of the head. The bullet \Vasi found in the culvert. At the 
time of finding the body, Van Vlack had been charged 'with 
the killing of Fontaine Cooper. Subsequently he was chairged 
with murdering M ildred Hook. · · ' 

On request, J. W. Taylor, one of the assistants ot  this 
office, was detailed to assist: the p rosecutor, Edward Bab
cock, in the trial of Van Vlack for the murder of Mildred 
Hook. The trial was set fof, January 1 9th, 1 93 6. Sh6rtly 
before the trial, I was requested to join in the prosecution. , 

The trial came on regufarly and after some . four ·and 
one-half days a jury was selected and sworn. The presenta
tion of evidence and testimclny, some of \';hich was from 
expert witnesses, continued f br two w�eks. After argument 
by respective counsel and the instrucfi.ons of the . cour�, on 
the late a fternoon of SatU'r'dar, February 8th, 1936 ,  the', jury 
returned its verdict finding i the def end ant, Douglas ' Van 
Vlack, guilty of  mu.rder ih thb first degree and recommend
ing the infliction of the dea�h penalty'. Judge B arclay dis
charged the jury and fixed 1fuesday, the 1 1 th of Febrµary, 
1 93 6, as the date for the imposition of sentence, at ,yhich 
time the defendant was adjudged guilty of murder and sen
tenced to be hanged on Frid�yr April 3 rd, 1 93 6  . .An appeal 
from the judgment was . tak9n by defendant; wh\ch •·s�ayed 
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the execution thereof. The transcript is the most voluminous 
of any c riminal  case to come b e fore a court . i n  years. The 
appellant !h as he reto fore filed and serve d  h i s  br ief  with as
s ignments : Qf errdr ;  the state, as respondent, b y  Assistant 
,'\ ri el  L: Ci·owlcy, has p repared'; served and filed an fr .. 
haus6vc bri e f  and! the appeal  wil l  b l'.  heard in the Sup reme 
Court within a co�p aratively short time. , 

It has been a \ number o f  years since capital punishment 
\r as in fl icted i n  Idlaho.  

No ciriminal 'case  i n  the h i story o f  the state, with the 
exception 'o f  the Haywood, l\·foyer·, Pettibone case, grow
ing out of the ass1assination o f  Governor Steunenbe rg, has  p rornked the a ttention and interest as has that  of  State \". 
Van Flack. I cannot re frain from the observation that pro
bably the.r'.1: i s  no attorney . in the state today \vh o  has p a r
t ic ipated in th<; p rosecution and de fense o f  more f i rst degree  
m urder rnscs  than i, the w riter, and i t  i s  s ingular� indeed, that 
not  until  th e tr ial  of  th<!' Van Vlack case was l ever present 
i n  a cou rt-room wlhen a j u ry returned a verdict recommend
in� the " death pernalty," nor had I ever b efore :been present 
and heard- a j udgni1ent o f  death p ronounced. 

. · 

I f  th� Supren1e Court a f fi rms the j udgment o f  the trial cou rt ,  the : only escrape i s  through the B o a rd o f  Pardons, 
wl1ich has 1pmver  to commute the sentence .  

Accordingly, the  ever  · recurring inqui ry. i n  tht:  event 
the judgment of the trial  cou rt. is a ff i rmed, i s : \Vhat  wil l  
the Pa rdnm Board ' do ? 

M INES TAX GAJSE 
The Fi rst Extraordina1'�; Session o f  1 93 5 ,  imposed a 

Y ;  excise tax upon the value o f  ores, mined or extracted 
w i th i ri the state .  The purpose of the Act was .  to augment 
the Public  School Fund.  An assault was made- on thi s  Act 
hy a l a rge numbet of mining companies and the Act w�s · 
held uncomtitutiodal  by the Third Judicial District C ourt. By reason of the eiceecliilgly large amount o f  taxes i nvolved 
and the publ ic  need for ad'd iti on;il funds in the'-school fund, ' 
it appeared imperative that this',Act be re,'iewed by the Su-
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p reme Court itsel f. An appeal was there fore taken to the 
Supreme ·  Court and is p ending at  the date o f  th�s report. 
The importance of this case lies in the fact that this excise 
i s unprecedented in  Idaho <history and i f  hdd mild ;  'vi i i  
serve to convert a substantial portion of th e  riatura� re
sources of the State to pub l i c  in terest, a ·thing hereto fore 
unaccompl�shed asr regards m ining properties. 

CARAVAN TAX 
By reason of the ne'v industry of  transpo rtation o f  au

tomobiles by h ighway foi· sale,  the 1 93 5  Legislatu re i m
posed a ,  $5  .00 pe r car tax 011 all cars imported or trans
ported through the s tate for the purpose of sale as a com
pensato ry exaction for use. The tax "·as tested i ri Ca l i fo rn i a 
and held unconstitutional and in N cw M cxico where i t; was 
held valid, and in  the Supr_eme Court  of the Unitt:d States 
w h e re the same resu l t  was reached as  in the N cw l\ [ ex ico 
case. The Cali fo rnia case i s  ;t present in  the Supreme O.o u rt 
o f  the United States. The same interests involved in ! th e 
southern _ cases attacked the Idaho law. I t  was h e l d  uncon
stitutional by the Thi rd Judicial District Cou rt. No 1 hw 
comparable to this act has ever b e fore been adopted in !Ida
ho, and upon its decision t\YO important considerations h inge. 
fi rst, the extent  of the taxing powers of this state onr In 
terstate Commerce, and second, t h e  right of  th e state t o  i m
pose a tax-exdusivdy on  Inter's tate Commt:rce whe:re an ec
onomic burden, c01npa rable in extent;··· is  susta i ned by do
mestic commerce untaxed . in this act. A decis ion i s  1m�mcn
ta ri ly  expected from the 5upreme Court in  th is case. 

l'\Al\ I PA SUB\VAY 
To eliminate a d a n germi s · road hazard the / Public 

\Vorks Department and the U n i ted States decided:  to build 
an under-pass in  the main business d i strict of the ;  Citv of 
Na111pa across the Oregon Shoi·t Linc Ra i lway. Ce 11ta in .pe r
sons inte rested in adjo in ing property brough.t an ')lCtion tn 
preYent construction o f  the needed sl1b\Yav and the District  
Court of the Th ird Judic i a l District. where the . case wa5 
tried, held the state powerless to engage in  this  undertakinrr .  

Digitized from Best Copy Available 



REPORT OF A TTOR:'.\.J::Y GEXEIC,\G 

A Special  Sessibn o f  the Legislature was convened to elim
i nate this obstri!ction to the powers of, the state in i ts gen- . 
c ra l  high,Yay pqogram by r�ason of the fact that construc
t ion o f  numerous subways and ()\�er-passes was contemplated 
by the State and the United States .  After the Special Ses
s io :1 th e Third ! Judici a l  District again ruled against the 
St;!tL· anid an appeal was necessitated. Upon reviev.- of the 
h w  the  Suprem� Court held in e ffect 'that the law cir gipal ly 
\\-;15 a m p l y  broad to permit construction o f  the sub1.Yay and 
rc·\- crsed the T,Hi rd Judicial· Court. B y  this case the po,vers 
n f  the  State in li i gh,ny construction have been clari fied and 
:. c t1 l cd .  1( .Powcl1 ,-s. l\lcKelvey, 53 Pac. ( 2nd ) 6 5 6 )  · 

· i  
.;;\lOSCOvV INFIRl\lARY 

:\o hosp i tal faci l i ties in any degree sufficient to care 
Cnr  t h e  student� at the University of Idaho h ad been pro
, . i , '. ed p1f ior to 1 93 6 . The enrollment at the University has 
stl' a d i l v  increas�d and bv reason of these facts a decided 
hazard o f  publiic cancer� existed at the University. The 
l ' ii itcd States o f fe red to the Univers ity Corporation an ad
,·a:1tageous pro.position for con.struetion of this In firmary, · 
i nc l u d i n g  large : grants from the Unit�cl States of  ari out
r i ght  character. ! The United States premised i ts grants upon 
a n  ad_iu ,:l ication ! o f  the powers o f  the Unive rsi ty to make the 
1 1 L· cessariy contracts. In 1 93 3  this state a dopted the Uniform . 
DL·cla ratory Judgments 'Act and in order to comply 'vith the 
d�·mam!S o f  the United States, the - o f f  lee of Attorney Gen
e r:• ! commencn :  and prosecuted thro ugh the Supreme Court 
:1 11 action for  d ,'cla ratory judgment, defining the powers of  
th,_, Cni n rs ity Corporation. The resulting decision in  which 
the· pns i tion takL'n by this  o f fice was cornpktely vindicated� 
h a.s estalb l i shed · the  law not onlv fnr the Uninrsitv but for 
r l h.' subj ect n f  :decla ratory . judgments, a new field in this 
state . ( State rs ! State Bna rd o f  Ed.  5 2  Pac.  ( 2nd ) 1 4 1 ) 

Sl':A TE \' S .  l1 :'\  ITE D STA TES 
This case i s  o f  fi rst importance to the State of Idaho. 

The l:n ion P�1 ci fic· RaihYay is  mrner  of the Talbot Spur, 
a n i n e  mile extension from its branch line nea r Tetonia .  De
s i ring to abandu11� this tracKage, which serHd the coal fields 
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in Teton County'. the Raihva)1 Company made applicadon to 
the Interstate Con-imercl: Co�nmission and was g1�anted au
thority to abandon the trackage. B e fore that Commission on 
i ts various hea:r-ings, the state, through this office, inte r
posed objections to the jurisdiction of the United States in 
the premises and. insisted uppn jurisdiction in the Public 
Utilities Commission of Idaho. The case became a contest 
oyer the single item of jurisd�ction and this office instituted 
proceedings in .the United States District Court at Salt Lake 
Chy against the United States, the Inter.state <Commerce 
Commission and the Union Jpacific Railway, in  defe1�ce o i  
our local j urisdiction. The dse was tried before a special 
three judge court and the d�cision of the Interstate Com
m e rce Commi�sion was m-crthrown. An qppeal was · taken 
to the Supreme Cou rt oi the ;LTnite d  States and the decis ion 
n ow unreported . in the official Yolumes but appea11 in g ; i n  the 

· current adnnce sheets ( 80 I).. Ed.  677 ) of the repo rts of 
the United States Supreme Court, a ffi rms the position tak� 
en by this office and estahlis�es a new precedent for  testing 
state jurisdiction. i . 

! 

I NTE RSTATE TELEBHONE COM PAN Y V S. 
M OUN"TAINVI E\V TE\LEPHOl\' E  COM PANY 

Thi s  case' wen;: to the Supreme Court on ,-arious points 
relatin to telc:;phone rates dn the many pri,-atdy owned 
short lines in North Idaho. I tj i s  of interest principally f ro111 
the ,-ie 1ypoint o.f statutory c�mstruction in that thi s  officl' 
was able i n  th'1t decision to w rocure the Supreme Court to 
exactly re,·erse the meaning o!f a statute as i t  appears1 in  the 
Code by inse rtion o f  the word 'not," thus eliminatnng ' a  pro
cedural problem which has i troubled the Public Ctilities 
Commission fo r many years. 1( 5  5 .Ida. 86 ,  5 1 4 )  

' 

I : 
Heretofor"?. as it appea/·s and as I am i nformed, the 

legal work of the Public L'tiliities Commission has:  be�n pe r
formed by counsel engaged by it .  During the past bii:rrniurn 
this o ff ice ha� supplied said �orr:mission such sen· ice : which 
has materially iqcreased the demands upon this depa11tment. 

There are slightly in eJcess of 1 , 3 0 0  scho�l district� 
I 
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within the State o f  I daho.  Elementa rv schools, high schooJs, 
da �s ro om units, public scHdol incom� funds, apportionmertt 
of school fonds to 1counties, determination of county le\ries, 
apportionment of !forest reserve school funds, records of 
county superintendents, amnual county tax l evy for school 

_j_ pu rposes, apportionments ; by county superintendents, an
nual. reports, tax levies for comrnon school districts, tax ler
ie� fo r other school districts, pupils attending other t�a n  
home districts, rates o f  ttiition, bill ing o f  tuition, . transfer 
of funds by county superintendents, and numerous othe r 
matters did not escape legislative aftention and activities 
and finally emerged with lbut sli.ght semblance of former ex

i stence , all of which h a s  called for l egal interpretation from 
th is  o ffice. · 

I ' "  

A multitude 1o f  other laws by the regular and extraor
dinary session o f/ the 1935 legislature caused an increased 
dema n d  upon the attorney-general's o ffice for interpreta
t ion .  As evidencing this I respectfully call attention to the 
number of o fficial opinill>n s  re.ndered du ring the period cov
ered by this repbrt. The' opinions bespeak for themselves 
the amount of time �nd !energy requ i re d  of this department 
in . their  p repara�ion.' Many attorneys general have h ereto
fore called a ttenbon to the fact that this office is only re
q u ired to give opinions to the legislature, stat\: o fficer�nd 
departmental he�ds when requested so to do in writing, and 
then only on sucih mattltlfs as relate to their duties, or mat
ters in which the state i s  a pa rty, or is di rectly interested. 
l\I y imm ed iate predecessor in  o f fice in his  report correctly 
observes : 

"There is ho p rov1isi on for �he rendition o f  opinions 
to highway distri cts, i rr igation districts, good roa d  dis
t ricts, school distri:cts, drainage districts, cem etery " 
m aintenance districts, county o fficials ( other than 
p rosecuting attorneys !) , justices of tfrc , peace,  judges of 
election, or private indiYidu als. "  

', 

. This o ffiae has ndt stood upon its statuto ry rights in 
the m a tter o f  renderimg opinions to tho s e  only designated 
by statuto ry p C1o,·i s ion,  i\:Vhik it is  true that the law author-
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izes those legal entitles mentioried / in  the foregoing "1'quota" 
tion to engage counsel, nevertheles�, • because of the lack o f  
fonds a n d  the time a n d  expense n�cessarily entailed in the 
securing of a dvice and counsel, ha� furnished a legitimate 
excuse for calling upon this o ffice fbr such services. . I I 

', This report will show the nuo/iber o f  cases heard b er-
fore the public utilities commission! and the industrial accir
dent board, and tried in the various !district courts and heard ; I � 1 

in the supreme court o f  our own st*e. There has been more 
than usual activities in respect to escheated estates, and numf
erou:rinvestigations as to. attempts to evade state inheritance 

· taxes. ! > 

CONCLUSION 
In conclusion I desire to express my appreciation for 

the good will and co-operation thaf has existed between th� 
various state departments and this , o f fice. If m istakes hp.v� 
b een made, or misunderstandings have occurred I am con
strained to believe it was unintentional or due to lack olf 
careful analysis. The associati ons have been enjoyable antl 
of keen interest to me. I desire to thank those rrien who havie 
worked · in this office as  my assistants Joi th eir h earty cq
operation, faith fulness, loyalty and support, and to conl
mend my office clerks for .Jhe care fol and painstaking ar
tention and m ani fest loyalty they have rendered me and my 
assistants. I take this occasion of thanking Your Excellency 
for the considerations you have extended this depa rtment 
and the cordial relations that have prevailed. 

Yours respectfolly, 

BERT H. M I LLER, 
d ttorncy General. 
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I 
SELECTED OPINIONS OF ATTORNEY 

GENERAL 

I · l d . ·  , · - I · · · 
h 

· · am me u mg nerem a tt\Y qpm1ons 111 t e ir  enti rety; 
not, however. on account o f  their !importance but more es1 
pecially for the purpose of showin� the time and cf fort in� 
voked in the preparation o f  opi�ions general ly, excl'.rpts 
of which are permissible only beca�1se of expense entailed i 1� 
printing. r . 
Hun'. G. E. McKel ny , 
-Cu1nmif:sioners of Public \Y,)rk�, 
State House. 

Dear Mr. :\kKe!Yey : 

I 
I I 
i 

. ..\.nS\\·ering your inquiQ .. · of recent dat(1e as to what renLedY i.s aYail
able to the state and the United . S tates wl t:rc it  ;,_ desire<! t o  construct tt 
federal highway across the public domai1i right of w:i.y to be furnishelj 
by the state \\·hen the right of way will rfoccssitate removal of buildingis 
erecterl for commercial purposes . on the pc�lil ic bnds. you are a d dsed:· -

The question h ere presenteq arises urcm the unusual c ircumstaaces 
:i.ttending the existence, of cenain commercial .buildings, to-wit, a liotc' l  
and a dance floor lying within the bound� · of the right of way chose1f b.Y 
the United States for the location of a ne\\j fellcral highwa.y· through \i.·hat 
is commonly referred to as Clayton, an unorga.nized village on the Sal
mon RiYer in Custer County. Title to the land being Yested in the U riitetl 
States and no entry ha\'ing ever .been mllide ·by the owners of the linild
ings in question, and the lan� ·being now ! situate \Yithin a 1>-0wer rcser\·e 
and not subject to entry, and the count)[ being unable tu purchase ! the 
buildings invoh·ed from the uwner3 of t lie buildings at any figu 1·e eon1-
mensurate with their v:i.lue :ls determined by the county commissioil<:r�. 
it is n.ow necessary to Uett:.nnine what It%a1 i·ccour.Se nniy be soug11:t by 
the lTnited State.s, : the count y  arid the >\ta.te. The interest uf the sta:te 
:Lrises upon its duty under the Hayden-C'.arright Act to supply the rigf1t 
01 way in usable condition. 

· 

The principle of law w h ich . seems prlmarily apr•licaible here is found 
a.t 50 C'. J. · 958, where it U; said : 

· ' 

"\Yhcre t h e  Prec;ident, as autilo�ized ·by law. issues a procf 
lamation reserving certain land:; andi warning a1l  persons to de7 
part therefrom, this tern1inate.s any tight!:> or p1·i vilcges acquired 
in such lands by a settler." ' 

. ' I . 
Ex:1n1.ining i n  tu the �.t.sc.s w�1C'1·0 this ! que::.tiun h:1:; arisen, it is f0utHl 

that the case of United S:ates , .. Harisod , w h i"ll was decided in t he, Cir
cuit Court of Appeab fqi· this c ircuit. pr\.•;;cribes what is now the law in 
this jurisdiction as_ follmrn : I 

"There is nothing iu thl� e.s�t1nti::ll nature uf the acts of c·n� 
teting upon unsurve:-;·t.�d !JU�lic l::.i.n<l, Ile-siding thereon and hnprd\'� 
ing the san1e \Vi th the infentiou to :enter the ;:;C"tme as a · honh· ; 
,;teacl, to confer upun the :;ettler rcny!  \·ested right. or any kind u•· 
claim to the land , and such acr,; c:·e«lte nu im pediment to thl; 
power of the government lo devote itlle land to any publ.ic pur� 
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pose. Frlsqie v. \Yh itney 9 \Yall. 1 S7, 19 L. Ed. 6 G S : Kansas Pacific 
Ry. Co. v. D:tlnmey(·r, 113  U. S. 62:9, 5 Sup. Ct. 5 6 5, 2S L. Ed. 1122 ; 
Buxton v. Tra. \'er, 130 U. s. 232.; !l Sup. Ct .. 0 0 9 ,  32 L. Ed. 920 ;  
Campbell v. r,\'a<Je, 132 U. S .  3S,, i o  Sup. Ct. 9 ,  .33 L. Ed. 1042 ; 
Northern Pacific Railroad v. Col�urn , 16� F. s. 570, 26 Sup. Ct. 
1 5 7 ,  5 0 L. Ed. 3H.''. U!1ited States v. Hanson. 167 Fed. 881 (886) .  

An <:xcel lent · exam;ile o f  t h e  aPJ?! ication o f  th<·se doctrines is  found 
in the case of Russian American Pa�king Company v. u nited States, 50  
L .  &l. 3H, (Jecided b y  the S u p1·eme CO:urt of the rnited States i n  affirm
i n µ- a j udgment of the C1mrt of Cln.irms ( 3 9  Ct. of Claims � 60 ) .  In opening 
t h<·· decision, �Ir·. Justice Brc•wn amio u nc:ed the fo l low i ng principle: 

" I t  is well u nderstood t
·
hat Hie mure s0ttlement upon public 

lan1ls w ith out tak i ng somp stepR 1·equi1·ed by caw to ini t iate the 
sc•tt let-"s right the1·eto, is wholly �noperntive as ngainst the United 
states. Landsale .  L D'miels, 25 I!.. Ed. 5 2 7 : :lfaddo;>;.x. Burnman, 
3lJ L. E;d. 527 ; Xc-rth<'rn Pacific . Fta iJ"·"y Co. v. Colburn, 41 ·L. 
Ed. 47� .'' 

In that cas" the R·,1ssian Am.eri�an Pacl<ing Company had con
struc;te<l c e r t a i n  build ing� for the purpose _of operating a salmon packing 
p1 < d t t  un 1 ,uhl \e  lands and hau .expended in that relation approximately 

· $5,uOO and !;ad proceeded to c:1rry , nn n J:A� cking · business producing a 

t·<''·cnue a ppt·uximati!lg S l 00,000.00. The lantl was not at the time of con
t;truction of the build ings aforesaid, in resen·ed public domain. There
after an<l during occupancy by the packing company the land was with
drawn .by proclamation as a reservrution for the United States in the pro
paga tion of fish. Tn adjudicat ing tlhe matter, the Supreme Court of the 
United States hdtl that rhe packing company was a mere trespasser oc
eu py ing the land without a shado;,,. of title tUHl am1ounceu it was the 
pru\·inee nf the United States to cUe,;troy the buildings w ithout liability 
u:· (·otn pens:-t tior:. to · t11e pack:ing- company.  

Under t h t>  circumstrnncps a nd the authority c•f t he decisions cited, i t  

is a pJiare n t  t h a t  the Uniue<l St:nes f:ur the puniosc u r  establishing its  pub
lie highway 1ml!Y proecc·Li in the U n i:cLI States euurt t L1 eject the hotel 
o\Yl1t•z-. . ..,  a n d  danct..• h: l J l u:WllL'n; fron1 the premises. -ocC'llpied by them upon 
t Ire public clorn:titi · and de�t t·uy tlw lmildin1'" i tn'olved without liltbility 

fur suc h act8. 
This po:)it i 1 ,?1 lla . ....: b1,·Pp t'- '.n t<1 t h·eiy ctn1 f ; 2·rne-d

. 
by the l.inite<l States 

at turn ey's uCfil'�' s uhjt..'Ct to ai1prov:Ll o t' t llt' auth.ot·it ies in "\Vashington. 

�-\_s n t't>ll!a t c i-a l zn: i t tcr· Wt• a re �isl\ed tu th_�terrn ine whether in the int e (·e�t of e q u i t y  t h e  euunty �ununissioner.s rnay cooperate to the extent 
o:· in1 rchasirig build i ngs lying \\'it h!in the rig h t  of way w h ich is required 
to bl' .clean5tl by the �tate. T h i ;-;  qul�stion seen1.s to be settled ,by reference · 
to Sections .3�1 - -103  :qd 3'1 -4�'' ·  I. C. A. In Jl(•J"t inent p:irt, Section 39-403 
prqvides : 

"Said bc'<lnl shclll abu ha:v e . the right tn acquire either by 
JIUrt·hasl' or uthe.r h•gal nwans all lands an'! ·other 1iroperty nec
P:-:.-'"'aY fl�t· t hL' eon�t ruction, use., n1aintenanel'. repair and itnProve
nH·nt o t"_ �tH.•h h ig-h -...\·a ys ; t o  cuntz·act fu:· ·and pay o u t  .such spec

ial rt• w a rd� :uH1 bountit·� :t� 111:..1.Y �een1 tu t h ern t..�xnedknt or usc
ftll in �l·e ttrin:.:: pr1 1pe1· h ig h \\'ll:Y C'llno:-;t ruct ion and 1naintennnee ; 
. . . . ,. 
�t·l· t iun 3�1 - -t '.2 �1 .  �t 1 f a r  a� pvrit!lt� n t .  i� as fulkt w s :  

. .  H , ;; 1 r d .-. u f  ·. : . , n : l l y  con 1 1 n i�;-;lont.::.r .. ...: • � • . .:.ire hProb\' a uthuz·ized 
: tnd L'l1 1·1 10\\ t·r<:d tu 'l'oo pe:-a te \\\ 1 t h  tht• � t: t te· uf h1a1H; in t11e cun
struet iun u:·  ro�ld�. tl ig"hways or· hl' idges w i t !� n i J  fron1 the lTnitt: . ..J 
State� or the �tate- llf 1c.laho."' 

· 
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It is, therefore, my opinion that ther exists no legal objection to a 
purchase of buildings within a proposed righjt of way by the county com� 
missioners in the interest of highway construction where such purchase 
appears expedient and is equitable in view <ilf the burden to be borne by 
the state and the United Sta.tes. 

' 

Hon. Harry C. Parsons, 
State Auditor, 
Bui1ding. 

Dear 1\ir. Parsons : 

Yours ,·er:y 
i 

truly, i 1 BERT }L 1\IlLLER, 
Attorney GenemL· 

December 1.6, 1936. 

i 
This acknowledges receipt · of your letter of Decerrnber 9, 1935, and 

enclosing a claim against the State of Idahoi in the sum of $112.50 as pre'
mium on a Fire Insurance ·Policy covering icertain property of the Statie 
Highway Department, and wherein a member of the legislature is the 
claimant, and in which said letter you ask �he opinion of this office as tp 
whether or not a member of the legislature may write fire insurance 
covering property of the State of Idaho and as chimant receive the pre'-
mium therefore. ! 

Inasmuch as this question is of conslderable importance and may 
involve a number of ·contracts coming before your office, we deem it 
advisable to review many authorities as supplemental to our opin ion di
rected to your department under date of November .  8, 193.5. Accordingly 
what we here present is in addition to the authori ties cited in our former 
opinion. vVe believe, however" that the former opinion is conclusi,·e Of 
the question here presented. \Ve deem it advisable to review the fo1lo\\'
ing cases involving the construction of sin;iilar statut�s . The applicatio�1 
of the rules and the reason for the rules and the policy adopted in the 
various states are very persunsh·e in a construction of the particular 
statutes · involved. ' ' ! 

Section 57-201, Idaho Code Annotated .is as follows: 
"Members of the legislature, state,1 county, city, and district 

and precinct officers, must not 1be interested in any contract made 
by them in their official capacity, or ;,by any .body or board of 
which they are members." 1 • 

i 
.Section 65-1513 Idaho Code Annotatep . among other things, pro-

vides: , 
"No member of the legislature or [ any .head or employee of 

the executive departments of the statei shall directly, . himself, or 
by any other person -in trust for him,i or for his use or benefit 
or ?n his account, undertake, execut � . hold or, enjoy, in whole 
or m part, any contract or agreemen� made or entere<l into 'by· 
or on behalf of the state of Idaho, and i evert person who violates 

1 the provisions of this section shall be deemed guilty of a mis- 1 
demeanor and shall be fined not to exceed tqe sum of $ 1000." i 
It will be observed that Section 65-151�. is a

1 highly pr-nal st:1 tute ahd i 
l.Jecause of that fact must .be strictly cons�rued. i · 

S ection 57-201, supra;· might be said ttj be an expression of the co*1-
mon law, and independe.n t of , ull other ronsideration, penai or othr-

1 
I 
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wiRe, public policy has frowned upo:n officials belng interested " or par
ticipat ing in agreE;ments pr contract,,; of a public nature. 

The law is well stated, and numerous ca_qes collected i n  6 Ruling 
Case Law, page 739, Sectiorr'l5 5 ,  as: follows : 

"The rule prohibiting public officers from being interested 
in public contracts is embod ied ! in t he statutes of some states. 
The rule is, h owever, not dependlent on statute. * • • The reason 
is thnt in such cnse the member'� public duty and his private in
tc'rests a re directly antagonistic. ; It mat ters not if he did in tact 
make h is private interests subservient to his public duties. It IM 
the r<'latlm1 that the law con1lemns, not the results. i t "  might be 
that'  in a particular case public/ d u ty triumphed in the struggle 

with pri\·nte i:ltcresLs ;  .but such ; might not •be the case against 01· 
wit h another officer. and t l1e law will not it.crease the tempta
t ion or mul ti;ily opportunities :for malfeasance. Neither w ill it 

take the troul}l e to determ in e whether in any case the result show 
a wrong or ct-Lme. ,but it a;bsolutiely and unequivocally refuses its 

· sancti')n to m1:r cont ract of any kind wha,tever where such re
. lation existf-; 111 * * .:· 

. . 
In t h l' case of- �lcRoberts vs. Hom·: 2 8  Idaho 1 G3, 1 5 3  Pac. 10-16, tile 

lthho S u preme C0u 1·t, in condcm'ning the practice of a publiC officer ac
cepting priv,Lte empl1Jyment w hich "conflicted·, or might conflict with his 
public d ut ies, has this to- say : 

"An offici:1l's duty is to gi\·e to the public sen·ice t h e  full 
benefit of a disinterestell j udgment and thc utmost firl el:ty . .  -\.ny 

"-� r<'€ment or understanding .by 1d1 ich his j udgm ent or duty con
f l i c t s  w i t h  !fr; priv:tte in terest is  corrupt in its tendency . \\"hen 
:rn in11ividual accepts an office :it is w ith the im !)l ied understand
ing t ha t  h is ent ire time and aUentfon, if necessary, shal l be giv
en to the dtiti<:>s of t hat office and when he finds it incom·ient 
to de1·ote his t ime·, attention mild ,best efforts to the dut ies of his 
offict..' t here :� tin e ·  n1euns availabie to h im-t o  resign. The re �s 
no lll < >l"L' pcrn

.
ieh•us influence thi1n that brought a.bout by pu:blic C>f

t'ic ial" � Il t l•ri:1g . into contracts. bet ween _themsel \'e.s -bY virtue of 
\Y hich cun t raets the c:n1oluments · uf their offices are incl·ea.sed� 
and the tink and . attention w h k h  thl' · law dem:lnds that t h ey 
slli1l l  i; i n• to t h e  pert'ormance1 of the dutie,; of their· offices u.re 
gi\"Cll to the perfurarnnce Of the dut ies required Of them UnUtcl" 
such e o n t raCts.  J ustice. n11..1rality and public policy unite in i!on
dc>mning such cunt racts, and n o  court will tolerate any suit for 
tlieir enforcement.' Tli<• fact :rl1at the -acceptance of such em
ployment w:is w i t hout fr:luc! anu p rl'judice to ' the interest of the 
taxp�1Yt..�r� is in1n1�1!tl�ria1. E\·e1� in the ab:::;ence of statutory provi
�k·n:-=:: , �uch a cuntract is \'oh]: as a public official cannot n1akc 
:i. contract tn 1;c·gul:1te h is ·  official conduct by considerations of 
p ri 1·a tt• O(>lll.'"t"it to himself." 
[ n  t ill' case or Burke vs. '\"tJ:(h.iward, 5 7  Pac. 7 7 7 ,  the la\,. is clearly 

st:\l l'll. T hl' lan;.:ua;.:e in t h is ca><•-' mig-ht well b.:> adopted as a text. I n  
h 1 ,ld in� t h: i t  t ht· nH nihei·.s of  the ;  cuuncil could have no recu\'ery o r  ' ac
t io n  11· 1Ja t t> l"t'r a:1cl t h:lt the p t"oh i!Jited Cl'Utract 11·as \"uid, the court say s :  

' "Thi,; t hen i,; the tmcio tllb t t•d rule  t hat 11·hei1 a contract i s  
ex p1·t•:_:;-;ly PrL1 h LO ited by law 1�0 euurt of justice w i l l  entt:.>-rtain a n  
a1..' t ! u n  _upon it , � !· u p 0 n  any ::1$$erted rights growing <Jut of i t �  uuJ. 
t h i.· re·�t�11n ! ::;; a pr:arvnt, fo1· t:o })L'rn1 it tb i.::: would .be fur tl_it: la\\' 
to a id in i t; o'.\ ll updoing. 8:lY!-= t h t1 S u pt·t:tne Cuurt of thL1 lTn i ted 

, Stat0s . . , . .  'No conn of just ice can in its nature be made" the 
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! 
handmaid of iniquity. Courts are instituted to carrv into effect 
the laws ?f .the country. Row can thef be-come am.:iliary to the 
consumat10n of violations of the la\\{ There can be no ci\·il 
right w here there can 'be no legal remie<ly and there can be no 
legal remedy for that which is itself illega'.l'." . j I There are innumerable :authorities holding to the same general. doc

trine as that herein before quote<l. It ";ould seem to us unnecessary ko 
further cite authorities or prolong quotations therefrom. i 

• · t : 
The provisions contajned in Se·::tion 65-'1513, supra, in:;oofar as we ::tre 

aware, are not to be found i n  any oth<:>r state. To us it s�ms plain ahd 
unequivacal. That its t_e�ms are harsh is !adm itted. That they may, !in 
some instances, work hardships is apparent. The claimant in the ins.dnt ! 
case is a man of unquestioned integrity. That, however, is beside the ques
tion, an d  is immaterial. It is the relation that the law condemns. \Yhlen 
he qualified as a legislator the law closed 'th<= door to him against priv.ite 
busine�s transactions with the state, such as is here under e-0nsid<:>ration. I 

The claimant ·being . a legisfator, in my opiruon, comes within the 
prohi-bited class, and, accordingly, that said claim is void. i 

Hon. C. Ben Ross, 
S tate House. 

Respectfully submitted , · 

BERT H. M ILLER, 
Attorney General. 

August 28, 1935.  

I 

Dear Governor :  1 : 
I am in receipt today of your comrnuJication of August 22,  1935, ad� ; · 

dr-essed to Honorable Ben Diefendorf, Commissioner of Finance, andj in 
which said communication . Mr. Diefendorfj is requested to permit Frdnk '. 
Gaffney, Assessor ·of Clearwater County tb examine the income tax h;- ' 
turn of the Madison Lumber Company, fc\:· the purpose of ascertaining 
the actual and true inventory �of the stocki of goods carried by said him
.her company, in order .that he may dete/·mine valuations for taxation 
purposes. The object, I assume, of transm1tting said request to me is ifor 
securing my signature as Attorney General as is provided in Sect!ion 
61-2443, Idaho Code Annotated. i ! 

I am returning said communkation "lithout my signature as At\ ot·-
ney General, and for the following reasons,: · i 

January 11, 1934, a committee: of . asskssors submitted to you a I re- .  
quest that you authorize the Comln.issioner of Finance to furnish data., 
in regard to merchandise· inventories, which said communication �\'as' 
transmitted to this office for consideratioh. Under date of Februaryj 10, 1  
1934,  this office, through one of its -assistants, Leo M. Bresnahan, rep'!ied' 
to said communication by addressing Mr.I J. D. Barnhart, the chairrlnan1 
of the assessors' committee, and in which ,he gave as his opinion that! in
come tax reports could nnt be made av::i!ilable to assessors .bY the I tax, 
commissioner. 

· ! 
On March 12, 1934, Roy D. Leonardson , Assessor of Aaa County, ad

dressed a communication to this office imhting my attention to the opin
ion of :V11r. Bresnahan, and cal'ling attentibn to the provisions of Section! 
�1 -2H3. Idaho Code Annotated, and in \+hich he st<i.te<l that it sC<=med 
to him that authority for assessors to h'ave access to income tax iwas ' 
vested in the Governor and Attorney General under the provisions of I I 
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!'aid section, and asking for further opinion relative to said mattei·. Un
der date of· Ma11ch 1 5, 1 9 34, ! I made response to the N>mmunication of Mr. 
Lex>nardson , and I am transmitting he1re"ith a cop�:. of the opinion thac 
was rendered at that time. Inasmuch as the opin ion of :lfarch 15, 1934,  
is our office file and we have no copies thereof, I a m  requestiong that 
the same be returned· after you have J)erused· it, so that the same may 
be returnd to our files for future reference. 

You w il l observe therefrom that \ye expressed the opinion that in
come tax returns could not be furni"hed assessors for th.e purpose of 
aiding or assist[ng a n . assessor in the discharge of his ·offlce duties. 

' 
Ft•rthermore, under date of December 19,  1 934, in a communication' 

addressed to Herbert· H. Love, Assessor of Gooding. County, Iclaho, a.nd 
in response to �n inquiry from him, \\'.e stated that the selfas;me inquiry 
had ·been submitted ·by :lfr. Leonardson and enclosed him a copy of the 
opinion rendered Mr. Leonardson. 

· 

Io v iew of· t h e  fact then that we have heretofore expressed our .op in
· ion that the Commissione:- may not disclose information sought by �Ir. 
Caffney, I am im pel led .to return youJr communicati.on of August 22 un
signed. 

Respectfu lly yours, 

BERT H. :IIILLER. 

Mr. Fi tch Phinney, 
Culdesac, Idaho. 

Dear :llr. Phinn ey : 

Attorney General. 

Decembe,· :i ,  1 1935. 

Your let!f·r of Non�mber 27, 1 935, states that you are a re;:>ident of 
Nez. Pl:'rce Corunty, that you· are one-eighth Indian ;on the maternaJ . side, 
your father be ing a. wh ite man ; that you a.re .an allottee of the United 
States government, · ha\ing recci\-ed ! one hundred eighty acres ·of land 
in the Nez Perce Indian Rescn·atian. You asl;:, ·as an allottcc of the 
Un ited Sta.tes government, if you a.re: subject tO the crim ina l jurisdiction 
t hereof, and to what e:."tent, if a citizen, you are oUbject to the state's 
j u risdiction i� both civil ant! criminal actions. 

· 

Sect ic>n 2 4 1 ,  Title 25 ,  U. S. C. A . . tis tlie general .criminal statute cov
ering Indian wards of the Un ited States government, and reads in part: 

"Any perwn who shall sell, ,give aw[(y,. dispose of, exchange, 
01· barter any i:nalt, · spiritous. or vi nous liquor including beer, ,  
.a. ? C' ,  nnd '\\·ine, o� any kind \\"hn'.ds.oever, or any es...c:;ence, e�'iract , 

: bittt'rs, prpparation, compou nd , composit ion, or any a rticle what
. soeYl'r. under nny name, label, or' brand, which produces intoxica

tion. to any Indian a ward nf qle, Governmen t under charge of 
any lndb . .  n superin,tendet or ag�t.  or ay Idian, including mixed 
bloods, l''\"er whom the GO\·erment, through its dt,partments, ex

. l' l'l' i;ws guardbn., h i r,1. a nd any person wllL> shall introduce or at -

. tempt to i h t rot.lucc . <u1�- malt, :spirituous, or \'inous liquor, in-
cluding bet>r, a:e, and \vin<\ oi; any anll"nt or intoxicating li
quor ,,( any kine! whatsoever fntn the Indi:.cn. cou n try, >;hall be· 
puni:;hed by imprisonment for !lot less than sixty <lays, and b y  
a. fine: of n o t  ks.s than $100 for t ill> first tlftcnsc and not le£s than 
$.:.!00 for each offense there��fter. r 
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I 
This section has 'been interpreted num�-mIS times and the general 

statement of Jaw, I think, is well set forth in United States vs. Pelican, 
58 L. E<:l. 676, wherein the court has made the following statement: 

"Thus in the act of January 30, 1897� Cha,pter 109, 29 Statute 
at Large 506, leading to the int.roduction m intoxicating liquor into 
the Indian Country, it is expressly pro•1ided this term shall in
clude any Indian allotment while. the title to the same shall be 
held in trust to the government , m- whe,.:e the s..'lme shall be held 
without the consent of the United States!" 
This S"tc'ltute was upheld i n  Un ited States! vs. Sutton, 215 U. S. 291, ,54 

L. Ed. 2200, as a valid exerdse of the federal power with respect to al
lotments. The federal jurisdic:ion· under the ] same statute was sust::Uried 
with respect to an Omaha Indian in Nebraska, the title .being held · i n  
.trust :by the gov€rnment under the act, an4 further : 

"That until the issuance of fee pa1!ents all the allottees to 
whom patents shall be hereafte:- issuec� shall be subject to the 
jurisdiction of •the United States. "\Ve deem it to be ·clear that 

the Congress had the power thus to cdntinue the guardfanship 
of the Government." and citing a long jist of cases. 
It is, therefore, apparent from the citat\on from the above case that 

if the allottee is still a ward of the Gover.pment, that the laws of the 
United States, both civil and crimi nal, would :be in force a.nd effect as to 
such Indian while on his allotment or u nder! the care of the government. ;he question as to the jurisdiction of �he federal governm€nt over 
you, Mr. Phinney, therefore, re.solves itself into a question of fact as· to 
whether or not you are at the present tim& -a wa.rd of the governm,ent. 
If s�>, you would ·he unaible :to purchase intmpcating liquors, whether you 
are residing on your allotment or not. Your jcivi! rights other than thol>e 
connected with the land· .upon which you ale farming would perhaps' be 
controlled by the general Jaws of the. state. , 

The state .of Idaho has enacted <L statutl, fbeing Section 17-2724, 1: C. 
A., reading as follows : [ 

"Selling liquor to Indians.-Every ·f.erson who sells or fur

nishes, or causes to _,be sold or furnisher, intoxicating liquors to 
any Indian is guilty of a misdemeanor. ' ' 
The question in,:olved in the constructioP. of this sta.tutE is what con-

stitutes a n  Indian. The .following cases enunciate the rule on this sub-
ject, to-wit : .  , _ j 

Sta.te v. Nicholis I 
112 Pac'\4 2 69. 

U. S. v. Wood 
42 Fed. 321. 

Ex parte Reynolds 
20 Fed. Cas. 582 .. 

U. S. v. Hurshrnan ( D. C.) 
53 Fed. 544. 

Keith v. D. S. 
58 Pac. 50. 

Said rules 'being as .�oI!ows : i 
"That the civil str�tus of one .born ! of an Indian mother and 

a white father as a cttizen of the Unifed States follows . that of 
the fa:ther." 
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! 
This rule has been further clarified/ in Moser vs: U. S.,  19S Ft-d. 54.  

"The word 'Indian' de.scr ibes a (person of Indian blood , whi.Je 
the word 'citizen· describes his woJi.tica.l stat1'1s. Consequently 
,the. fact that an Indian. is a 'citizen 1will not remove h im from the 
proYisions of law p1·oh ibit ing the g;iving of liquor to them." ' ' \ 
T:, e Sup1·eme Court of the State [of Idaho has stated in State vs . 

Lot t ,  21 Ida ho 646 :  ' 
i 

"Under the p rovisi ons of Se<::. 6 of the act of Congress of 
Thbrnary 8, 1 8 87. lrno,vn as the Dawes Act, upon the coml[)le
t i o n  of allotments mal:le under th:at.c_act,, and the patenting of 
the lands to the allottees .by trust patents, each and· e\"ery mem
·her of the respective· bands or ti;-ibes of Indians ·to whom aJlat
m0nts are made 'shaH ! have the lbtinefit of and be subject to the 
·lRws, both ch·il and ciiminal , of the state or territory in which 
they may reside.' . and the state courts accordingly haw' jurisdic
tion to t ry an Indian for an;.· publilc offense, except the introduc
t ion of liq uor i n to the Indian country, where such Ind ian has 
t:i lH'n nn a l lot ment 1m

,
der the pro,iisions of the Dawes Act." 

This Mme rule has been fol lowed :in State vs. Tilden, 227 Id,aho 262. 

The statement of the ,  law may also be found in State vs. Henney, 
H:i P:ic. 450 ,  

1 n  C'nnclltsion i t  would bi' ffi)I opinion that you, if still a ward 
pf t l�e government. '1.re subject to th.e rules and regulations prescribed 
hy the United States, and especia1iy it o the federal statute above cited 
"·hich prohibits the 'sal e  fo, you of in,toxicating liqu ors. If you have re
cei \·erJ a pat1'n t in fee to your land and are no longer a ward of the gov
Prnnwnt, but a C'itiz

,
en tl�ereof, you :ire entitled to vote, and under th e 

ca.�es cited your status would be that) of a wh ite man inasmuch as your 
fct ther was wh itP, ar,tl your status wo1ulcl follow 'that of your father. The 
same would a pply �o your son. I ' doubt very much whether you could 
t n k C'  up 1ancl, rneaning, 11 presume. homestead the s..-i.me, as the go\ .. ern
nwnt has rco;trictccl the t\se o( the homestead right to one allotment or 
homestead. You h:n-e already exercised your r'lghts in this regard by ac
C'epting an all otment from the gov�rnment. Your son perhaps could 
eithe; hom<.>.st eacl or rl>ceive an . allotqient, depending upon his status. 

Respectfully / submHted, 

Hnn, G.'Linford P. :'\fix. 
P:·ps idt:'nt of thP Scnatf'. 1 

1'\\· 1 \ n t y -Tll ird Ses�h1n of t he Lcgif:]a �nrt:. 
�tatl' Hc.nist.'. i 

I 

BERT H. MJLLER, 

Attorney GeneraJ. 

January 18th, 1935. 

l'p<m t ll 0  requc'"t Pf :s,'n:< tor r�ii;by we submit the following \\ith 
rcfc·1·enct:' tu the pn11·l'r of t he senate to D riginate a liquor control bill, 
:rnd which is p!'im:irily :i pol ice regulatiCTn but incidentally raises re\·-
en_lll' : < j . ,""': 

Article I I I, Section '14 of the Iclftho Constitution pnh·ides: 

"Bill8 ma y' origina.te i n  eithEir house. but may be amende<:l or I I 
I 
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rejected in the other, e:xcept that ·bills for raising re,·enue shall 
originate in the house of representatives." 

The Constitution of the United · Sfa.tes and of manv of the states 
makes the same provision as tha_t quoted abo\'e and th� authorities of 
the several jurisdictions hold generally that bills for other than tax pur
poses, .but which may incidentally create revenue, are not re\·enue bills 
which under this constitutional provision must origina tc in the house , of 
represcntatin•s. 

In the Idaho case of Dumas \'s. Bryan, 35 Idaho 357 , our supreme 
court in discussing. this rro;-ision of <our Constitution there cites n,uth
orities generally holding to , the above :·uling;--particularly the following 
cases : Chicago, B. & Q. R Co. Ys. School District No. 1 ( Gola.), 1 6 5  Pac. 
2 6 0 ;  Evers vs. Hudson (Mont.) ,  92 Pac. 462 ; ,  Harper \'S. Commissioners 
24 Ga. 5 6 6 ; Mi llard vs. Robert.<:', 202 U: S. 4 2 2 9 ,  50 L. Ed. i090. 

' 
i 

In addition to the foregGing authoriti0s we would also cal l  attention 
to the case of State \'S. Bernheim (::\font.) ;  �9 Pac. 441, in which it ,i.·a..s 
held that n. �ill in the nature of a police regulation whichincidentally 
raised re\•enue was not a bill for raising ren?nue within the meaning of 
the· ConsUtution. 

In Anderson \'S. 'Ritte1,busch (Okla.) , 9S Pac. 1002, the court held 
that revenue bills are those that levy ta..-=es: in the strict. sense and are 
not. •bills for other purpc•ses which incidenblly create renmue. In the 
case of State vs. '\Vright ( ( Ore. ) ,  12 Pac. 70s:. it was held that a btll pro
viding for an increa.se of t.he amount. required for a license for the s'1 lc 
of liquors is not a bill for raising re\·pnue so that it must originate in 
the house but is an exercise of the police po�Yer of the state. 

In the supreme court bf Colorado in a1i opinion of the justices rle
cided Ja.nuary 29th, 1934, found in 29 Pac. ( 2nd) , page 705,  in answering 
questions propounded to them by resolut;ion of the senate concernlng the 
constitutionality of House Em No. 45,, entitl'ed "An Act to Provide Rev
enue for the Itelief of the Unemployed, :r:}e.stitute and Suffering" but 
which bill itself provided :m elaborate c�e regulating the manufac
ture, sa.le and use of malt, rinous and . spirituous liquors, and while dis-
po;s.;ng of the interrogations on other grounds, the court sa.id : 1 . . I 

"A .bill whose chief purpose is otherf than the raising of reY

enue does not :become. a ::-evenue measure merely because of some · 

of its provisions produced revenue." , 
· 

and cited the Colorado ca.se of Colorado Nabonal
. 

Life Assurance Co: vs. 
C1ayton, 130 Pac. 330. 

I am of the opinion that such an· act as suggested by· Senator Rlgby 
could be 01iginated in the senate aiul woulr.l not come \\"ithin the prO\i
sions of Article III, Section 14, of the Cor!stitution requiring that :rev� 
·enue bills must originate in the house. Sue� a bill would be 1)rimarfly a 
police regulation and not · a:  revenue bill. The authorities generally are 
to the effect that unless a. tax is l<:'vied for the purpose of "defrayini; cx
pc>nses of goYernment" or "for the sen·icq of the government" it ,does 
not n,rnount to Jeyying nf taxes within the! mc>aning of the Const itution 
requiting all revenue· bills to originate in t?1e house. 

· ,  Respectfully subm 1ttcd, . I BERT H. l\I ILLER 
Attorney General. 
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.Tune 1, 1935. 
Hon. Arthur Campbell, 
State Mine Inspect0r, 
State House. 

Dear Mr. Campbell : 

Answering you::- inquiry of Ma)1 31, 1935, as to whether or not-
-
the 

nwner of n rlom ina.nt mining claim ·ls liable to the owner of a survient 
cst:-i.te for deposit of .silt resu1ting from percolation of water bearing silt 
in st1spension from placer fa i lings dumped on t.he dominant estate, you 
are advised : 

The s ituation here presented mrises und€r substantially the follow
ing facts : 

A is engaged in or-erntion of ::( placer mine upon a. mining c1aim 
slightly higher in · elevation than tl!le mining claim of B. A dumps the 
tai.lings and resirlue from his placer operations within the boundruries of 
h !s own claim a,nrl .hy rea�on of tlhe nature of the operations there is 
consiclera1ble water seep1ge bearing: silt in suspension. By the slope of 
the land thi.s si lt bearing water dll'ains \\ithout specia.1 channel across 
the surface of the mining cla.im of B anrl much of the >'ilt is deposited 
on B's cl:-i.im. \Ve are TIO\\' a.sked to determine if there is a liaibility on' 
t h e  pa.rt <lf A for damngc c:-i.used lby the deposit of silt upon the lands 
of B. 

At :-i. w1:y early date in Idaho history (1 Irla. 5 9 5 )  the Sup1·eme Court 
had under conside,-a.tion the question of the rlght to deposit tailings in 
a.ny d egree upon th;; land of a lo 'wer mining claim and emphatica.lly 
den ied the existenc.e of such rlghti in the case of Ralston v. Plowman. 

This accords with the rule usuall� ' announced that whereas there is a. 
rig-ht to ha.vc sur!ace wait;;rs in th,eir natural condition drained across 
the servient estafr without dbst niction (see Johnson v. Gustafson, 49 
Id:-i.. 377 ; Beasley v. Engstrom, 31 ]da. 14)  nevertheless, when \Vaters a.re 
userl for mechan ical JlllFposes o n  the higher htnds there is no such right. 
( Dl'ew v. Hicks, ·3 5 Pa;c. 563 ; \\·o6d \'. :l\Ioulton, 80 Pac . 9 2 ;  Galbraith 

v. Hopkins, :113 Pac. 17-1 ; Brun v. , Richards, 291 Pac. 825 ; Hum phreys 
v. Moul ton , : S l  Pac. 1 0 S5 ; Boa rd v. Rodley, 177 Pac. 1 7 5 ; Olney Y. Auck-
1:1.ml. 267 Pac. 605 : Boynton '" Loillgley, 6 Pac, 437 ) .  

The ca.ses o n  the l'l!bject of dc:iinage involving movement of soil by 
hydraulic n\iethods· used in place r  mining are compiled at 48 A. i... R. 127, 
;rnd upon ti.lose c<l.S€S t h e  ru le is ,_.lated to be :  

"It l js  well . settled ti.lat a m iner, regardless of whether h e  is 
n · p1ior · owne1· or not, has no 1rlght to allow the water contain 
'ing dpbris a n d  tniling,s which 'l1e has used. in h i s  mining opera
t ions, to run • • • ;upon .anoth·L•r's properry to the injury of such 
1ights." 

In tlw >C"1-"<' of H,-.hbs \'. Am.adoir, ·! Pac. 114i. the Supreme Court of 
Califo rn ia sa i d :  

"No p01·son . n:r tum.I o r  <ll'l)l'ici:il has a right d i rectly o r  in
dil·ectly tn cc�vcr his neighbon-:s land wi:h 1n1ning debris, sand, 
graYl'l ·or other n1att:'rial." , 
And ngain in t h e  case of Log<! fl '" Dri,.;coll, 19 Cal. 623, it is said: 

''.Aild it is in1ma.terial t h,i t ont.? is guilty of .no negligence 
i n  the lopern.Uon o\ hi" mine {'1r that the mining operation could 
not .lw c:-i.rrie,.\ out without inflicting the injury." 

I am not abk to find any c:u-es in which this doctrine has b€en 
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overruled and for that reason I am of opinibn: that where an appreciu.ble 
injury has been inflicted by drainage of waiter containing debris in sus
pension as a result of placer operations the drainage may be enjoined 

or damages recovered. i . 
rn'· this connection I .  di;ect attentio� to 1 the fact that thi.s opinion i.s 

not intended to aµply to the. facts of any individual case. It is observed. 
in nearly all the cases that they must be i determined upon their indi
vidual circumstances and the general rules! herein stated may be found 
totally inapplicable to a particular =e� Tl:!is fact is mentioned fon the 
reason that it is not the province of this office to engage in determina
tion of controversies private in character. '.ljhe general rules herein com
µiled are stated for the information of the ! State Mine Inspector. 

Yours very truly, 
! 
1 BERT H. MILLER, 

Honorable C. Ben Ross, 
Governor of Idaho, 
Stat,e House. 
Dea·r Sir :  

Attorney General 

March 2 0 ,  1935. 

You have requested an opinion of this office as to the constitution
a.lity of House Bill No. 127 ibY Sha.rp, passed .by the 23rd Session of the 
Idaho Legislature, and you are advised asi follows : 

The primary principle governing enactment of laws in this state ,is 
µrovided :by Consti:):1l.tiQ.u,_ Article 3, Sectio�s 15 and 16._ Article 3, Section 
16,  which is especbJ.lv pertinent here provides that every act sha.11 em
brace but one subject nd matters properiy connected the.re\',ith, which 
subject shall be expres ed in the title. , 

The title to the p seillt act provides J in µertinent part tha.t House 
Bill No. 127 i.s "An act • • * providing ttlat execution after final judg
ment may -be levied up moneys due the judgment debtor from the 
State of Idaho • • * ." The body of the act contair.s no provision what
ever for· a levy of execution upon moneys due the judgment debtor from . 
the State of Ida.ho, but' rather provides : "The State of Idaho * * * shall 
after final judgment in any action be subject to the levy UJ>On oir any
moneys due the judgment debtor in said action." It is readily apparent 

· that the reference has been changed in the ibody of the bill to refer to a 
levy upon the state and not :o a levy upo� funds,

. 
and the word "€xecu- · 

tion" is not mentioned. Tht1 inference froµi the reference to "levy: upon . 
of any moneys due the judgment debtor ili. said action" appears to have . 
reference tO" garnishments and not to executions. \Vhere the title , to an 
act sets forth a subject rnatter different fr1Jm or less comprehensive! in its 
scope than tbe :body of the act itself, the title is misleading and the act 
is void. Jackson v. Gallet, 39 Ida. 3 82 :  Katz v. Herrick, 12 Ida. 1. 

Constitution, Article 7, Section 13, provides: "No money shall be · 

drawn from the treasury ·but in pursuance of a.ppropriations made by 
law.'' Appropriations in this state a.re made for specific purposes, i. e., 
payment of salaries and other , designa.tio;d: expenses, and there is inot in 
this state and can not be made· any appropriations from the funds in the 
state treasury for the purpose of paying the deibts of private indi':'iduals 
ior the Constitution, Article S, Section 2, : expressly µrovides : 

"The credit of the state shall not :in any manner be given -or 
loaned to or in aid of any individual." 
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' . .  
To requ ire ·the state ·to stand a s  garn ishee i n  the matter of debts due 

from the state to :rersons errwloye!(l ·bY it, is to put the state i n  the po
sition nf judgment debtor surety bs force of judicial process for the pay
ment of rlebts of private imliv iduals. In the case of \\'bite v. Pioneer 
Ba11k, 198 Pac. 933, this ma.tter af lendi ng the state's credit was con
str ued by t he Supreme Court to be so rigid and \\ide in its scope as to 
proh ibit even deposits in ban ks \Yhere a special benefit would ac<.;rue, 
to a private corporation., 

; 

The present system of Jaws in our st::cte governing executionS: for 
cnllt!ctJon of money and debts is a composite of Chapter 1, Title 8, I. c. A. 
Const�uing the.se garnishm€nt and execution st.-itutes together it i� ob
serv<ed that Section 6-508 provid.es for �rea.tion of a summary lia1;ility 
:i.gainst 1he garnishee defenditnt, which in the case ·of the present statute 
w<>uld be the state. By Sec ti� 6-�09 the state might be summarily. �ited 
i n to court and required to delh·er .' up the funds due from 1t to the judg
ment debtor, and by S.ection 6-516i a judgment may 1be taken against the 
state for the amount of the debt due 13rom it to· a defendant. The provi
sion in : the present bill allowing such proceedings, though it is restricted 
fo terms to "courts of necord" Yiolates the express provision of Constitu
t ion, Article 5, Section · 10 vesti ng the/ exclusive original jurisdiction to 
t ry clai ms against the state in ·tihe S upreme Court and providing that 
e,·en in such casp " n o  process �n the nature .of execution shall issue 
thereon." · 

i 
Con,;truing A·:·ticlc 5, Section! 10 ,  above referred to, in the case of 

Pyke , .. Steun enberg, 51 
Ida. 6 1 4 ,  and rei'>ea.tedly thereafter, the Supreme 

Cou rt has said tha.t it will not :tie.cu any cla.ims against the st.-ite until 
the same •have be·2n passed uponi rby the Boa.rd of Examiners. Article 4, 

.Sc0c tion I S  of the ('nnstUt ution ve.sts i n  the Board of Ex.1nriners the prop
<'r a ut hority to rcl'ie11·· a l l  chinis against the sta.te and th e Sµpreme 
Court has hnld this pnwision to !be peremptory in terms, declaring thart 

·a.11 claims of every chanLcter must be submit ted to the Boa.rd of Exam
itwrs ( Sta.te \". National Su rety Co., 29 Ida. 6 7 9 ) .  

The a t tempt b y  tht' present ! bill t o  confep upon �he distrfot courts 
juris<lictic>n tn N>11<l<'I" a garnishee judgment aga inst the sta,te and to. 
compd .p<ty mcnt of claims withdm t  determ ination by the Board of Ex
aminers and in '"erog;a tion of t1fo excl usive jurisdiction of the Supreme · 
Court, iB a ma.nifc•st \·iolation of :the Constitution . 

· 

Lt'st it might be urg<>d tl�:tt the application of the -,garnishment 
statute i,; restricted to · :ttthchme1its, it is -only necessary to quot.e ·the pro
,·Isions of Sqetion �-:'.01, I. C. A!.. expressly providing for levy upon ex-f'Cntion in t ht:i. �an1L' n1anner a .. .., lflpon a t L'l-chment. 

-

For the• foregoing reasons it is my opin ion t hat House Bill No. 127 
by Sharp, i,; so ,·iulat:ive of thet ConstHution and public policy as to be 
()ltirdy V<>id. 

M r. Verner Sto<lda.rd. 
Spencer, Idaho. 

De.·u Mr. Stnd tlard : 

YouJ., resp�tfully. 

BERT H. MILLER, 

Attorney General. 

You :>ubm i t t ed to t l1j:> offic.e unrler dat<' of Noven1ber 5, 1936, a copy 
ot an officia.I ·ballot mark.Ed as:  follows : 
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In the circle under the ca'.ption "Democratic Party"- appears a cross 
(X ) .  

The said copy is further marked .by crosses (X"s) appearing in the' 
small circle opposite and to the right of the names of the candidates on 
the Democratic ticket with the exception of presidential electors and 
the following named officers : 

United States Senator. 
State Treasurer. 
State Senator. 
Probate Judg.e. 
·The same 'ballot is marked under the Republican ticket by a cross 

(X) opposite and to the right of the following named =ndidates : 
United States Senator. 
State Treasurer. 
State Senator. 
Probate Judge. 
County Commissioner, Second District. 
It will ·be noted that where a cross (X) is placed in the small circle 

to the right of and opposite the name of a candidate on the Republican 
ticket, the circle opposite and to ·the right of the candidate for the same 
office on the Democratic ticket is u..�marked with the exception ' of the 
candidate for County Commissioner, Second District. 

"With this summary of facts, the query is asked : 

"Is the enclos-od ballot .properly marked? If it is, •how should 
it be recorded?" 
In reply to ·Which y<Ju are ' advised as follows : 
Section 33-804, Idaho Code .A-nnotat�d. prescribes the form · of ballot 

and the method of voting, and prescribes that a cross at th.e top votes 
for all candidates except as to names tlirough which a line is drawn, or 
the name scratched. Said statute further provides, in paragraph 5i there
of, that a person may vote for a candidate Dn· the other ticket by placing 
a cross after ·his name, which vote must -Oe counted for the candidate 
for whose name . is thus marked. . . 

Section 33-1102, Idaho Code Annotated, provides in part: 
"• • * provided, that .when a ·.ba!l<Jt is sufficiently plain to 

gather therefrom "' part of the vottfr's intention, it shall be the 
duty of the judges tg cou..�t such i*i,rt." 
Harper v. Dodson, 32 Idaho 616, at i)age 622, interpreting Section 624, 

Compiled Statutes, now Sec:ion 33-1102. Ida.ho Code Annotated, recited 
the statute, and held : 

"Any ballot or part of a ballot from which it is impossible: to 
determine the elector's •choiee, shah be void and shall not be 

counted : provided, that wll.en a bi-Jlot is sufficiently plain to 
g�Lther therefrom a part of the voth's intention, it shall be the 
duty of the judges to count such d:trt." 
It would be my opinion that the b�ll<Jt submitted to this office for 

consideration should be counted for an\ of the candidates in the Demo
cratic C<Jlumn, with the exception Qf th1}se which the voter has nnarked 
for the candidate opposite therefrom in the Republican column. ' Under 

the statute, and with reference to the cross after the two candidates for 
the same office, it being imposs�ble to dtjtermine .the intention of the \·ot
er. these votes sh<mld not ,\)€ counted for e\ther party. 

Respectfully submitted, , /  
BERT H. " ).fILLEJR, 

Attorney General. 
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Hon. :\fyrtle P. Enkins-, 
Sta tc Treasurer, 
State House. 
Dear ::>lrs. En!>ing : 

November 23, 1935. 

Replying t"o your request fo� the opinion of t h is office, we have this 
to subm it to the qU'estion following : 

A claim hrning be'en presented to the State Auditor for certification 
to the State Board of Examiners1 for allowance against the adrn.in1stration 
fund created by Chapter 60, Ffrst Extraordinary Session Laws of 1935, 
and Haid claim ha,·ing been al lowed by the Sta te Board of Examiners and 
Au<)itor directed to issue a 1nlrrant having been presented to the Sta.te 

Treasurer fo� pay:n ,,nt, is the State Treasui·er under such circumstances 
authorized 10 pay such warrar,it \vithout l iability, if it is not a proper 

charge against the state or, should the State. Treasurer first satisfy her
self that such a claim is a valiid obligation of the State? 

Constitution, Article 7, Sect ion 13, states as follows : ,  "No money 
shall be drawn from rhe treasury but in pursuance of appropriations 
made by law." 

, - . 
The Courts hrn·c ,commented as follows upon what constitutes an 

a ppropria ti o n :  

" A n  ap�rorriation is ahthority o f  Legislature given· a t  prop
er time and in legal forn) to proper officers· to appl:;'S specific 
sum from de.signated {urn� out of t.re--..sury f?r specified object 
or den1nnd aga inst the St,.;"Ltc." . I 

In re Huston 
27 Idahp 2 S l  
147 Pac. 1064. 
Jackson vs. ('.,a.net 
39 Idaho 3S2 
22S Pac. 1 0 6 8 .  
Herrick vs. Gallet 
35 Itlaho 13 
204 Pac. 477.  

It has been .held in a former opm10n from 1:his offi� to, Harry Par
sons, State Auditor, that there were grave objections to the constitu
tionality of Chapter 60,  Extraordinary . Session Laws of 1935, and <me of 
the ·particular p<.>ints clm.wn to the attention of the auditor wa.s Section 
17 of said act, .being the appropriation for 'putting of said act into ef

'!ect and against which a warrant above mentioned was drawn and out 
of .which the Bame woulil nc�essarily have to be pa.id. 

In re Huston, 27 Idaho 231, 147 Pac. 1064, in construing <the duties of 

the State Tr:t'as:ll"er t'he Supr,,,me Court used the following language: 

"The state tri:a .. �uri:� is not only authorized un der 1 the law, 
but it \s made his duty,/ as such officer, to refuse the payment 
of a state warrant dra\\1n by the state a.uditor unless he is sat
isfied tlmt ·. it  i� a proper and legal charg.e against the stte. 
( Gibson v. Ky, 6S Ore!':"on 589, 137 Pac. 864 ; State v. Brown, 10 
Oregon 215 : CrmchPr ,., Cram , 1 Idaho 372) .  A warrant · drawn 

:.by the state a.udi tor is but prim..'l. facic, and not c.onc1usive evi-
di:.nce of th·2' aut hority otf the hw for the payment of such· claim 
and .unless there is autihority of law for the payment of such 
cl:iim, the tr<':lsltrer may refuse, and inde€d it is his duty to 1'€fuse, to pay the warranit, eYcn if funds are appropriated." 
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The same position is taken in Gibson ,._ Ka.y ( 6 S  Ore. 5 S 9 ,  137 Pac. 
964) and in State v. ·Brown, 10 Oregon 215, wherein it is held as follows : 

"Since a warrant ·is not conclusive e\·idence 'it is the duty; of 
the state treasurer to refuse payment unless it represents a claim 
authorized by law." 

Section 65-910, I. C. A., provides is follows : 

"In · au cases of' ;;.pecific appropriations, salaries, pay and 
expenses, ascertained and allowed -by law, found due . to individu
als from the state, when audited; thie auditor must draw warrants 
upon the treasury for the amount ; but in cases of unliquidated ac
counts and claims, the adjustment and payment of which are 
not provided for by law, n o  warrants must be

. 
drawn by the au

ditor, or paid by the treasurer, until appropriation is made by 
Iaw for that purpose, nor must the whole amount drawn for ind 
paid for any purpose. or under any one appropriation ever ex
ceed the amount appropriated."·  

The a.bove statute whL:!h was then C. S. 151, was construed :by our 
supreme court as follows: 

"• * * in cases of unliquidatedi accounts and claims, the ad·
justment and payment of which ar'e not pro\•ided for by law, ' no 
warrants must :be drawn by the auditor or paid by the treasurer, 
until appropriation is. made by ' Jaw for that purpose, nor mlUst 
the whole amount drawn for. and paid for any purpose or under 
any one appropr'.ation ever exceed the amount appropri::i.ted." 
McConnell v. Gallet, 6 Pac. (2nd) �43. 

The same rule of law has been ,stated in 23 Cal. Jmi., p;uw;n1.ph 908 
as follows : 

"Although the treasurer must pay out state money in accord
ance with law, nevertheless he may .refuse to pay a dema1i<l 1x1sec1 
upon a statute, good in, form, bui im·a!i<.l .  ·)?ecau:;e m1ccrnstitu
t!onal." 

Which statement was set forth.  in 'Camron \", Y\'eil, 57 Cal. ;i'-17. See , 
also 22 R. C. L. 506, section 191 : U 

"Drawing money from the public treasury on a warrant 
based upon an illegal and unauthm·ized allowance by a board of I. 
officials is a ,breach of the officer's :bond and renders his sureties , 
liable for the amount so drawn." ' 

I wish to call your attention also to Section 5 7 - 812, I. C. A:, beJng 
the liability imposed by statute upon t'1e official bond of publ'.c officials. 
In this connection also I wish to ca.11 :your attention to Section 17-3201, 
I. C. A., subdivision 3, be'ing criminal liability for the failure o n  the part 
of a public officer to keep public mone:;r in his possession until disbursed 
or paid out by authority of law ; also �ection ' 17 -3203, I. C. A., 'i>eing an 
additional criminal penalty for the . disl:mrsement or failure to k£-ep and 
pay over public moneys in the manner lprescribed by .Jaw. It is our opin
ion in this respect that the State Treasurer m ight incur both ' a civil 
liability and a criminal :pena1ty in the! event of a payment out . of the 
fund created by Chapter . 60 ,  Extraordirtary Session La.ws Df Hl:i>5; in the 
event that the Supreme Court should at some time in the future :aecb.re 
said act to 1be unconstitutional which wpuld in effect _make all pa�·ments 
or clal{p.s paid out of the same wholly t!legaJ and \"Old. , 

There are numerous other authorities holding to the same "general 
doctrlne, but not included for the sake 9f brevity. 

it · 
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! 
In one of ·tho!"e . decision� of recent date, from <the highest ' court of 

· one of our western st..'l:te.S, :riea turing a question · of similar import, es
pecially as to the princip1e involved, we find substance for the following 
observations : ; 1 

_ Gray is the product Df the admixture of black and w.hHe. The re
mrltant shade of gn\y must,) Df necessity be influenced by and depend 
u pon the prnpol't ions · 1of the I a<lmb .. 'tures used. To me the appropriation 
cont.-iincd in Chapter 60 has i the appearance of a sickly., yell owish gray . .  
LPgislatures may be amd, peirhaps, often are swayed by -t he times or the 
te,;,,pe r  of the t imes. The service of a good purpose can not 1:!XCUse the 
making of a bad law, nor, in i the last analysis, is the result desirable, for 
w h en the good purp-0se has i been served, the bad precedent re.mains t<I> 
se n·c. bad purposes, and thei fundamentals. -0f our governme nt are per
\'Prtecl and destroyed. As ·officials we have taken oath to uphold, sup
port and ma in tain the ConStitution , not 'trample upon it, We are the 
servants of the Constitution! not its masters. If the Cons.tltution be so 
""tale" that it . is a stifler of! progress, there are methods ·by which thaJt 
fc>ature may be overcome. I{ .we are : in revolt against the instrument 

which created our power and to which ·we must look for guidance in ou:r 
offic ial activities, It were fa±- more in keeping with our obligations that 

we resign out· positions than to ·breach its provis-0ns. rt may be that the 
best form of government i_s 1one where the powers of the legislature are 
w ith out limit. If it is let m; as officials and, individuals, ·be the first to 
demand that form of go\·ernment, rather than give pretended reverence : 
to t hat which .w·e do not re..,iere. Let us, then, ha\-e a C-0nstitution, or. no . 
Constitution, and if there b� a Constitution, le1 .us honor and respect it. 
By so doing, we can :not go1 astray nor prostitute the positions ·we ha Ye 
be<>n selected .to fill. 

I am conscious of the fact tha.1 the Attorney General is made tbe 
sen·an t of all other departments of,state ; that he must give his opinio::i, 
In writ ing, when requested 'so to do ; that officials ai:e '!lot found to fo'l
low his ad,·ice, and wt tim<h.<i ·have refused to do so. Such refusal, acil
m i ttc!lly, d isc,-edits the Attorney General, but certain1y does not :i-eflect 
credit on the one fdllowing such precedent. Likewise, I know that all 
o p i n ions of the Attorney Gl.;neral are not always correct .. He is not iri
r:rl l ible. I.f h<? were , there would n ever be occasion for test eas� in af-
fa i rs of state. I · 

\ · I • 

In cllnclusion, I submiti that the appropriation contained in. the law 
in  q uestion may be ,·aJid . . 'IJested, however, by. the authority of well con
shlcre<l cases. it appears that there are such uncertainties as to warra;nt 
on" having to do \\'.ith its i direct application to justify such 

'
person i n  

submitt ing i t  t o  the '·proper !  author ity to  clarify any unct\f.tainties. 

Hun. C. Ben Ros....:;, 
Htiise. Idaho. 

n,•a1· Gon•rnor : 

R�spectfully submitted, 
. 

BERT H. 2.U�LER, 
Attorney General 

August 29, 1936. 

In rE\.>J� ;n�t' to :your i�quiry as to whether or not the powers and 
dut ies or t ll(' gnyenwr may! be ·performed :by the lieutenant governor dur-

i ng- inability <Jr the :g'<)\"ernlir to act, we submit as follows : , , 
Section ·12 of A:·ticle 4 f of the State Constitution, pro•·ides : 
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"Lieutenant govern::ir to act as glvernor.-In case of the f�ia
ure to qualify, the im))€-achnrent, or· donviction· of treason, felony, 
or other infamous crime of the governor, or his death, removal 
from office, resignation, aosence from the state, or ina.bility t o  
discharge the powers and. duties of. tjis office, the powers, duties 
and emoluments of the ·office for the residue of the term, or until 
rthe disability shall cease, shall devol+e upon the lieutenant gov-
eraor.'' l · 

Section 65-705, Idaho Code Annotated is as follows: 
' E  · · · h 1 I ' ' very prov1s10n m t e aws of this state in relati'on to the 

powers and duties of · the governor �md in ·relation to acts and 
duties to il:>e p€rformed '.::iy .  others towtrd him, extends to the per.
son performing for the tim-e ·being th� duties of the governor." ' 
Section 65-706, Idaho Oode Annotated, is as follows : 

"The lieutenant governor while p�rforming .the duties of gov
ernor of Idaho, shall be entitled to i1eceive compensation at the 
same ra'1:e as that allowed the govermor, and in addition thereto 
expenses of all actual ' and n€_cessary \ traYel. within the state in� 
curred in the performance of such dtlties." . · . I : 
F'rom the foregoing, it is apparent tl:jat in the event of the inability 

of· th e  governor to discharge the powers alnd duties of .his office, the ' lieu
tenant governor may perform such duti•rs and powers and receive the 
emoluments thereof until such time ·as the di&'lbility shall cease. , . . I .. 

Respectfully subljllitted, 1\' BERT H. MILLER, 

Attorney Genet"al. 

Hon. 
· Geo. R Ba

iley, 

---'-
----

+-\ -;' 

August 27, 1935. 

Probate Judge, ! 
Blackfoot, Idaho. I 
Dear. Judge: \ 

Replying to your Jetter of August \19, 1935, you are advised as follows ; : [ , _I am of opinion that Justices of t�� P:ace ar� :vithout powe,r to 
r'im1t, _suspertd, commute, cancel or allev1e fmes or Jml sentences €lther 

· at the time of entry or thereafter. The fol owing reasons appear to me to 
· be conclusive of tl1is matter :  . 

1. Sootion 19-2501 and the six. sections which follow it, while ,they 
appear in the Idaho C<Jde ·ar 1932 to be b�oad emmgh in terms to cover 
all offenses, hence by inference all courts, have a historical record 
which precludes such application. '.rhese_ src tions were originally enacted 
as parts of Chapter 104, 1915, Session La\WS. It is established rule that 
where there is d oub.t of the correct app[ication of code provisions as 

they appear in the code, the original enabtment must be · taken as con
trolling (State v. Purcell , 39 Ida. 642, 228 IPac. 7 9 6 ; ,Libby v. Pelham, 80 
Ida. 614, 166 Pac. 7 5 7 ; Duncan v. Idaho C�unty, 4� Ida. 164, 245 Pac. 90 ; 

Section 70-103, r. c. A. ) .  t' Reference to Chapter 104, 1 9 1 5  Sessio Laws discloses that this en
actment was entitled as follows: 

"An act to amend Section 7991 o the Revised Codes of the 
State of Idaho and to grant to the District Court the power t0> 

I 
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. . . ' 
suspend or ".-ithhold judgment ,·in criminal cnses '11ld t o  put " 
per convicted of a criminal offense on probation i n  the charge 
of a probation. or other proper person." "· 

The intent to make the grant: to the district court only, in view of 
the above title, is made evident by the provision of the act itself (Sec
Uon 1. 1 9 1 �  Session Law;;, Chapter 1 04, now SE•Ction 1 9 - 2507, I. C. A.) 
that "The powers hereby confero•ed upon the district court may be 
exerciseJ by the judge ·thereof at i chambers." So also it is important to 

· note the riro\"ision that "if it shall! appear to the District ,Judge that the 
order suspending

· the sent;mce was obtained bv fraud"' etc.,  "the District 
Judge" shall issue a warrant �or 'his appreh�n.�ion. (Section 3, Chapter 
1 0 4 ,  1 9 1 5  Session -Laws, now Sectidm 1 9 - 2 5 02, I. C. A. ) .  

This statute has been amen�led, since its original enactment by 

1 9 1 9  Session Laws. Chapter · 134,  .i a.nd 1 9 2 9  Session Laws. Chapter 97. 
The 1919 amendment str:.ick out : the names of the crimes of bigamy, 
incest, pcdury and embezzleme1it of public funJ�. and provided by 
amendment of what is now Section J9-250G,  for termination' of the pendc 
i ng action upon e.xp!ration of certain periods : The 1 9 2 �  amendment struck 
out thC' names of all the excepted crimes except trea,,on and murder, 
and aJcled a provision fo1: commutation to county-jails and the Industrial 
School. None of these amendments either of 1 9 1 9  or B29 changed any 
of t he pro,·isions so as to make rl!'f�rence .to or include any court other 
than those CO\'Cred by the originai enactment. Imlecrl. the 1wo\·isfons for 
commutation to county jails could only apply to district courts, for n·o 
other court has power to commit io  the  pcnitent'ary. 

3 .  The provisions of Chapter :.2 5 ,  T itle 1 9, I.  C. A . .  aho\·e referred. to. 
<Hcl not com<.' into -being as a. sep:)rate enactn1�nt \dth a general appli
cation. On the contrary, r:hc enaca 11:ient \Yas n1{1 d c .  as an :unendment to 
�Qction 7 9 9 1  of the Revi.sed Code : c�vering distr:ct Clnu·r::-. which reads: 

"If no sufficient cause is allcgeJ or appears to the court 
why Judgment should not be ipronounce<l , it. must t hereupon be 

rendered . " 
' 

I 
The 1 9 1 5  nmendment s \\·er(' iul<lell by ioro,·isp. ::\'ci tllL·r in Section 

7�Hll ( no,,· stiction 1 9 - � 41�.  I. C. h . . ) nor in Ch:1ptL·r � 5 ,  of Title 1 9 ,  I .  
C .  A . ,  does the fact appear that �L' Ct io n 1 �1 - � S tl l  . ahd its re1a.teLl scc�ions 
,,.t":re intentled a.s a lin1itation bY: provi::::o upon t h t' rf'qu irements that 
t h e  IH�trlct Court enter judg-n1entj \\rhen a fixL•d �tate Llf the p1Joceedin� 
ha.s been 1·e�cht:-d. The compiler of thP l �l;�� cr•lle has. hO\YeY€T, made 
nute pf the fact in n footnote to I Section l fl - � ;) 0 1 .  .... _nnd reft:rence to the 1 
origitial enactment discloses that :  Sect ion 1 9 - 2 :i <l l  ancl tile' six sections 
following it arc part of Section · 1 '1 - 2 4 1 � .  it is readily a.pparent that the 
originnl enactment was intendeLI to a pply o n l y  to  the district ·court. The 
enactment of these secti0ns by way of a m e rnini:· n t  11f .. a particular sec
t :on 1._)f tht• dist!"ict c-ou r-t cri1ninral- pract iCL' · ac t. of lSfi� ,  (see historical 
annotation to Section 1 9 - 24 1 � ) .  ini the pres1:'nL'e of a n1orc · rigid. special 
statute  on the same subjc'ct rebtlng to just ice' courcs \ Sections · 19-4025 

and 1 9 -4029,  I. C. A) of equal ant inti-ity l''c�c justice conn criminal prac
t ice act or 1 S G4, Sections 617  and · 6�·1 ) precludes a, cpntrnry intendment 

3. In the c:ase of In Re', Jc'l\lllings, 4 6  hh. 1 � 2 .  2 6 7  Fnc. 227, the 
Supr('n1e Court of this .st�1te 11�d befLll"L' i t thi� qu('stion ... but coUnser for 
a;i pt�llant. and ..-\tton1Py (;enp1·nl .S tephan f{)r t :i t1 �ta te  ag-rced tha.t a. 
p�·l1b.:1 t1..: jullge (h.:1Ying <;ltUC' lllTL'Tl t !  dri rninal jn r:st1i�"'.tion with just ices of 
t h e pence U?Hh�r Cnru;.f:ltudon, .-\rt il:·le �1. �ecti 1._1n � l )  is without DO\\·er to 
SllSPL'lHl PXt'l'trtit.1n nf ,:1_ �it:..:,.ntcncc a!t. all .  'ThL• Supre,mt• Court d id- not ex
arllill l' in t Ll t lH• precise questinn hL:rP, but �1•dl1})tL1d r l1e poSition of both 
Cl\UnsL'l, and pn.)C('edc-d tv rt?Yiew , t h e  C}U('�tion of subsetjuent enforce- -· 
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, I ment of a sentence sus]IBnded by void order, held that the order of :sus-

pension being void it C-Ould not affect the ekecution of the portion of the 
judgment i mposing the statutor�- penalty. :\:n my view the case referred 
to is decisive of the mat:er. This position h:itving been taken lJy Attorney 
General Stephan in 1928, and adopted by �he Supreme Court tacitly, if 
not by express approval in the Jennings c. e, the fact that the leg:isla
ture has since t_hat time co:i:rvened in, 1929,  1 31, 1933, and 1935 regular ses
sions, and has caused to be prepared and adopted a complete codi
fication of the law without amendillent o� this statute in any manner 
so as to contravene the J;•osition taken biY the Attorney General and 
the Supreme Court, is entitled to great ,,"eight ::i.s support ing the con
struction so adopted. Indeed the rule . of id,- is usually stated to be that 
such circumstances c or.stitute a legislath[e adoption of the construc-
tion so had. In 59 C. J. the rule is stated to be as follows: ' 

"A construction of. a statute ·by the l courts, supported :by lend-
_ acquiescence on the pa;rt of the i1egisl�ture, or by continued use 

of the same language, or failure to amend the statute, is evidence 
thrut such construction is in accordan�e with the legislative in� 
tent. So the reenactment of a statute after it has ,been construed 
by the courts amour.ts to a ·legislative ddoption of such construe� tion." . : I , · · 
4. Turning UO\V to a consideration ofl the statutes which relate to 

the justice courts in particular, it is. obsen[ed that very rigid limitations 
are imposed upon these inferior courts wh�ch do not appear in the code 
of the district court. Particular note is made of Section 19-4025, ":here 
it is provided : I 

"After a plea or verdict of guilty, ior. after a Yerdict against 
the defendant, on a· plea of a former qonviction or acquittal, · the 
court must appoint a time for render�ng judgment, which must 
nqt be more than two days nor less l than six hours after the 
...-erdict is rendered, and must hold the defendant to bail to apL 
pear for judgment, and i n '  default of bdi! he must be committed.'.' . . I . . 
There follow provisions naming grouhds for new trial and �1-rc)st 

of judgment, and it is then pro;·ided by s J ction 1 9 - 4 02 9 :  , r 
"If the judgment is not arreste�. or a new trial granted ! 

judgment must be pronounced a.t the t'jlme appointed and entered i. 
in the minutes of the court." . : 
I am not a.ble to deduce from these sections any inference tha.t · c.n

try of judgment may be · deferred underjany circumstances, nor am' I 
able to find that either of these sections has 'been ame

_
nded since "1sp4. 

5. Section 19-4032 contains the expr 1ss provision : : , · 
"When a judgment is entered imposing fine, or costs, or 

both fine and costs, or ordering the cjefendant to be imprisoned 

until the fine or costs be paid, he mu�t be held In custody dun
lng_ the time specliled in the judgmenf unless sooner paid ." 
By this section, the legislature has named the sole inst.a.nee in which 

a release is authorized from .impri�onment! for payment of a fine, to-wit :  
Payment o f  the fine. Expressio unius est I exclusio alterius. 

6. Examination of the suspension� Jal above referred to, as rclatc·s 
to the district court, with a view to deteirmining what procedure is es
tablished for an-est of a prisoner who llas failed to establish a fixed 
place of abode or a r�gufar occupation,

_ 
011 wl

.
:o o�tained a s'.1sp�nskm ' 

of. 
sentence by fraud, discloses that the prons1on is : "The d1stnct Judge 

shall issue a warrant for his apprehe.nsibn, ind shall remand him for 

sentence." 
· · \ 
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Constitution Article V, Section 20, limits rt.he. jurisdiction of the 
district courts to original jurisdiction aktd appellate juri.sdic'tion. In view 
of the e;;ta-bl!shed law of this . state thalt the jurisdiction inherent in t h e  

· district courts over misdemeanors cognizable b y  t h e  jus tice and p1'obate 
· courts . Is coordinate and co:i}current (Risse v. Collins, 12 Ida, 689,  87 

p;ac. 100 6 ;  State v. Raaf, 1 6 Ida. 411, iOil Pac. 747 ; Fox v. Flynn, 27 Ida. 
5SO, 150 Pac. 747),  it appears to me ithat tl)e power of district courts is 
limited to appellate review. of . the decisfons of probate and. justice courts 
in the usual order, or interference by one or another of ·the extraordi
nary writs, and does not extent to vicarious warrail/tS for rendition of 
prisoners for sentence in actions pending In a court of concurrent _and 
coordinate jurisdiction. The contrary assumption; to->vit, that this strut
u�e was intended only to relate ·to actibns pending in the district coui'.t 
iteself, has therefore to 'support It the weight of the principle' of Jaw 
that an unconstitutional legislative intention will not be presumed. 

• I 
7. Crimina.l jurisdiction of justices .of the peace has been from 1 earJy 

times in . the United States consistent!� held to be· solely a creature of 
the statute, to .be strictly construed, or, i as put in 1 6  C. J. 154 : 

; 
"The jurisdiction assumed must be conferred clearly by the 

statute, and wl!l nm be extended by inference or implication." . 
Examination� of the cases discloses 1 that this principle has been ap

plied as precluding suspension of sentences in several jurisdictions. (See 
cases in notes, 16 C. J. 1 2 8 6  et seq. ) .  In the Supreme Court of Kansas, 
upon this theory, in the cases of Strute vs. Piper, i76. Pac. 626, and , .under 
a justice 'code very like ou:- own, It was : held that "a justice of ·the _peace 
is without jurhsdicJ:ion to grant a parble, and has no jurisdiction to 
remit o. jail sentence, and such parole 'or remittance of jail sentence is 
a nullity." · · 

It had been so held In Kansas in an earlier case, . Sims \·, Kennedy, 
67 KANS. 383, 73 Pac. 51. In Washlngrnn, upon the ,basis of a statute 
very nearly like the one In Idaho, the. c;ourt reached the conclusion that 
the statute did apply to justice courts, in the cases of S.ta.te v. \Yilley, 12 
P"itc. ( 2 d )  3 93,  and State v. Koch� 23 · Pac. ( 2d) 884. In that state, how
ever, the original act, like ours of the pl'esent, was restricted fo · the 
-superior :court, and was so p_pplied, urutil the 19.09 legislature repealed 
t he restrictive act and enacted a generrul statute applica.ble to all C-Ourts 
(Chapter - 2 4 9, 1909. \Vashlngton Lawsl.i No such modification has oc-
cu rred here. 

· 

From these and other "coiasiderations of like import, I am umuble to 
reach any conclusion except that justices <>f the peace lack jurisdiction 
to lmpooe suspended sentences or to remit fines under any circum-
sta.nces. - I ' 

Respectfully you�s. 

Mr. l\1. F. Ryan, 
Attorney . n.t. Law, 
Gooding, "Idn.110. 
Dt>ar l\l r. ·-Ryan:  

. . 
jBERT H. MILLER, 

Attorney General. 

November 27, 1 9 3 6. 

�-
\Ye are in recelpt or �·our letter of llfo>j\>mber 18,  1 9 3 6 ,  in which you 

prc'sent the fol lowin
.
g fncts : 
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''Ta:x:es 

.
on some farm property beinJ dE'.linquent the

. 
neces

sary delmquency entry ·wa.s made as p�· ov1ded by Section 61-1009. The property was not rweemed wi hin the statutory time 
and ;the tax collector made a deed to the ounty for the property a.s _ provided by Section 61-1025. Crops weire -raised on this place 
during the 1936 sea.son and rthe rental .\ralue of the land was 
collected fi"om ·the tenant in possession[ (Presumably by the 
county). In other words the county collected the rent and placed 
same in the county treasury. (Presurnabl)j in the general or cur
. rent fund). Thereafter, and under the prqvi·sions of Sec. 61-1023, 
the former owner of the land, before deeded to (by) the county, 
redeemed the land and deITu"l.nded credit ! for the rent collected 
which the county refused to allow. · 1  

· r"We also have a store building whi'ch was occupied b y  a 
tenant sold for taxes and deeded · to the county last January. 
Since that date the county has been coll�cting $ 2 5.00 per month 
rent. Now the former owner desires to r�deem and insists he is 
entitled to credit for all rent collected by the county." 

· · 

Upon' the foregoing facts you ha ye propoJnded the following queries : 1. Is the county authorized to lease \ilan!l on which it . holds 
' 

only a tax title? , ' '! . I . I 

2. Having so leased the ;property, w11f1-t are the rights of the 
owner to the money collected, and may the same be set off as 
an offset against delinquent. taxes owin1· ?  · 3. May the county be compelled to refund the amount of 
rentaJs collected? 

In reply to your i·nquiries . .  you are advisr1 <;5 follows : 

The lease of county property is provided for by Section 30-714,  Idaho 
Code Annotated, as amended iby Chapter 201, 1933 Session Laws, read-
ing as follows : · 

"T·he Board of County Cornmissione s may lease any prop
erty belonging to the county for_ a term l!I0t exceeding two years 
at such rental as niay be determined tfoon by the unanimous 
vote of such board, or said board . may in l its discretion lease any 
property belonging' to the county at public auction to the highest· 

bidder, and may enter into such · leasing cbntracts as may be pro
vided for by an order of the board, and las herein limited ; such 
rents shall .be .paid · �mnually in . advanc•G* ;  providing, however, 
that any hospita)I or hospital equlpment �elonging to the county 
may, ,be leased for a term not exceeding six years.'· 
The redemption of property deeded to th� county for tax lien is pr.o

vlded for under Section 61-1023, Idahc Co�e Annotated, as amended 
Chapter 101, page 213, 1935 Session J�aws, fegular Session, reading as 
follows : I . i 

"The property described in any dellnquency entry may be 

·redeemed from tax sale by the owner thereof, or any party in 
interest on or after the fourth Monda:,� of January after, and 
within three years from thes date ther�f, or until tax deed is 

d to the county, and thereafter and up to the time • • * 
tract of sale thereof is entered int�by the board of county 
issioners, • • • or the property as been transferred by 

county deed, by paying to the county t ·ea.surer the amount of 
the original tax or ta.xes ' for which th property was sold, to
gether with the penalty and interest thtreon, ·and also the ori-

i 
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;g inal amount of all un paid taxes l evled or assessed
. 

against tl1e 
· said property at the time the right :of redemption expired, to- · 

• get her with penalty and interest thereon, and also hy pay ing the 
llLxes for t he year or years. sinee the ciate of issuance of tax deed 
to th e  county, together with penalty :ina accrued interest there.., 

, on. _.\cl[ ta.xe.s accruing agai nst such property. Sl]bsequent to th e 
issrnu•ce of deed to· the county shall .be extended upon a. ,-a!ua

: t ion to be given .by the as'sessor, u p·o[n .appl icat ion Of the treas
' urer, a.nd rthe ta.xes shall be computed·.according to the auth or
i izcd levies for the year or years ·to lje extended. 'Upon payment 
' to the county treasurer of the a mouints requirecl to be .paid as 
· herein provided, the county treasurei· must issue a redemption 
deed to the redemptioner."-

It wll l be noted that under the leasihg statute abo\·e set forth the 
board of county com m issioners may lease any p rn peny belonging to 
the. cour.ty. It i.s my understa nding of Section Gl-1 (}�3 .  Idaho Code An
notated, as amended , • a.nd above quoted; that the 'property of a tax
payer m'1.Y·  be redeemed by him and 1nrties in in fr.rest un t i l the contract 
of sale th ereof is entered into by the boa:rd Of coun ty comrnissioners, or · 
the·  property has been transferred by coun ty d eed. aJJd ill COnRtruing 
contra.ct of SD.le, reference is made to Sc.Ption 30-708 ,  IJaho Code Anno.
lated, as amended a t  pa.ge ·4 1 .  1933 Se.;csion La w.�. in vch ich i s  contained 

, the following language : 
"If such property is soid on tcrms1 the Bo'1.rd of County C-Om

mission crs may con t ract for the salt; of the same for a period 
of years not exCec-cling fiv� yc: 1xs, \\· i!h an anntl::-tl Tate of inter
est on all deferTPcl payments not to oxceecl six per cent

_. 
per an-

n u m . "  

. 'r h i s  provision �lof>s n o t  contemplate,'. i n  n1y estim[ltion,  a, le..'\se as 
corning under the lre�!d of a. sale ther'eoC, as defined in t h e  redemption 
statute .:thove quot ed . It \\'ill be no ted flurtl10r t hat under S ection 61-
1 0c:3 ,1 L1'1ho CoLlL' Arnwtat ecl, that a rccle1i11 pti on deed d.ivests the county 
of wl atcn•r _interest 

.

th'1.t i

.

t :had i n  th•

.

' prnperty, t;he following lan-

g-u�tg- being used : , . 

, " '• • • !lntl UP· Hl thl' g-iving of .s111ch deed , sue h tax det'·d Bo 
is�·cl to t h e  count.Y and t h.e delinque1�cy c:nt ry apd tax s.'.:1Je ,upon 
w�

:;J,
h t h e  S'1.In<' is b'1.se>d and all dL•l inquency entries an<l s'1.les for 

d0li71 q uent taxes of prior ye'ars shall ! become n ull and \'Diel, '1.nd 
all j'i,,;·ht,  t it!<',  a11L! in terest acqu ired b�' the county, u n d e r  and by 
,·irt'uc of ,, uch tax ,.:leed, or · wx sales, or delinq u0ncy entrie-'i, shall 
ceas�� and tcrn1ina te.''  I · 

It is '1.p.pa rent . th erefore, ' tll'1.t upon . the isstrnnce of a redempti.on 
<IE't•d the cou n t y  does n o t  retain any interest in the propert y .  \Yhatsoen:>r. 

T h L'·. r:L•n,•ral rule is t h '1 t  the title of t he ,)riginal owner is c le'1.recl of the 

l it•n of taxes by tlw redem pt ion deed. 
' · · 

In the c'a.sc• M \\"a:;hingtori County \'. i P'1.radi.s, 3S Idaho 36..1, 2�2 Pac. 
7 7 � .  t he court �1sed t he following llp1guag;e : ·  · 

. 

"The authorit ies are to the effei.·t tha t a coun ty does not 
acquire Yeste<l rigb.t in th� pn•·pf•rtY �lY virt ue uf a tax .sale to it 
for cll'linquent taxu;, anLl t h'1.t such ai purcha;e c'f property by a 
clltmty i;oes no furt her than to pen)etua te the li-"'n of t he tax 
ll!HI is in '1.id of i ts cc>llection." And c;it ini; a. number of cases. 

T h is rull'. so fur U>< I h an '  h<'l'U nhlPi to llSl'l'rt!1in, Is still t:h e  law o� 
t his sta!t>, and hPnee ln not nequlrlng � n•>tt•<l right, tilt• t•ounty wlll 
ae111i ln• no right to possl'Ss!on of t.hl' prl'mlses. til Corpus Juris, page 
l :! B 5 ,  paragra.ph lSO�. uses t h e ,  fol lowing �nngu:-ige : 

Digitized from Best Copy Available 



I 
OPINIONS 01:' ATTOR"'TEY GE::kERAL 61 I 

"In the absence of a statute authorizing l purchaser of land 
sold for taxes to enter into possession prior fo the expiration of 
the period of redemption, until he obtains �is tax deed, or at 
any rate until the expirati•:m of . the period 1of redemption, and 
under a statute vesting in the purchaser a i!ien which may ·be 
foreclosed, until the foreclosure of :such lien, ,tJie owner of the land 
and not the tax purchaser, is ordi,.;arily entit1�d to the possession 
and enjoyment of the estate, and. if the latteii enters "·ithout the 
con.sent of the former, it is a· trespass." ! 
This general rule of 13!\v h:J.s been affi!:med iin the case of Teich '" 

Arms, 90 Pac. 962, a California •Case, construing d statute very similar to 
ours. The court said : 

· 

! 
" 'The geueral rule· is that until the ex1�·iration of tlie time 

for redemption and the execution and deliverty of a deed the title 
to the land sold for the taxes remains with i the original owner, 
and the purchaser acquired only a lien· for tJie amount of his bid 
"·ith interest, etc. The purchaser 'is ·not entided to possession or 
to rents and 11roflts ; but n.Her the execution 9f the deed the gran
tee is ,·ested under the statutes i n  most ju1risdictions with an 
interest in fee to the exclusion of all prior Interests ari.d incum
brances.' " . . 
This general rule of law which has been recognized by California, 

and other jurisdictions, has to my rn:inci been pdssed on in Idaho in the 
case of Steltz v. ::\Iorgan, 1 6  Idaho 368, 101 Pad 1057, 28 L. R. A., new 
series 2 9 8 ,  wherein the follo\ving la.nguage is ustd iri Syllabus 4 :  I 

"The holder of a ta...x title· to .real. estate iwho finds the prop
erty unoccupied, may enter upon and ;ake actual possession of 
the premises, and in doing so he is not liable! to the original own
er of the property whose titJe has been cl1Tested by tax deed." 
Syllabus 5 :  . ! 

"A tax deed has rio more force or effec� as a writ of assist- !.,. 
ance for procuring the possession of' real e"ltate than any other 

-deed." 

In discussing this matter, the court said : � 
"If one who was the original owner o re.al estate lost his 

title through taxation -and a tax deed, and still could maintain 
an action of trespass again.st the holder of the ta..x deed for en
teling into possession, he must mainta.in actual possession of 
the premises." I 
This be.ars out our former statement that the county Is not entitled ; 

to possession, and In fact under the cloctri11e ofj tht• Paradis case, snpra; ! 
the county has no vested right. But, S ection 31)-708, Idaho Code Anno- i 
tated, as amended, operates in effect as a statute of limitations on the · 
right to redeem from the tax lien given by sejction 61-102, Idaho Cooe 
Annotated. , ' l , 

It will be noted that all reference to taxes m the State o! Ida.ho re
fers, insofar as t itle of t.he county is concern.id, as a lien and not as 
title in itself, and, therefore, =n not so far ! as I have �n able to i 
ascertain vest in the county the right to poss<rssion of the premises at : 
any time ; but only the right under specific statutory authority to di- . 

' vest the owner of the premises of his title, and possession by a sum-
mary process through sn.le or contract of sale Jf the premises sought to 
be sold. Until that time the original owner �·ould be entiUed to the i 
possession of the premises, ' 
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There Is n.o statutory law In I,daho auithorlzing the . county to take 
pos,es,Jon of property for w hich It'has tak1m a ta..x deed, nor, under the 
aufhorlt.fes abon1 quoted, 11as the county any right to possession of the 
J>rr:mlses d uring thl' period of Ume tliat lt. holds merely the tax title, nor 
ls it ent itled by statutory authority to the rents, lssu·es and profits of 
the property, with the exce.ptlon that It may, under Section 61- 103, Ida
ho Code Xnnotated, as amended Chapter 69� 1935 Session Laws, Re�ular 
:o;psslon, re8tra]n the, removal off Improvements or tlniber oo land upon 
whkh c!C'llnquent taxes are owing. Which ! statute, in itself, recognizes 
the right of poSS€ssi.on of .the individual in the premises. ' . i 

Carrying this thought still further, it : will be found that our Su
prcrne Court in the case of ·Fargo y: Bennett, 35 Idaho S59, has held that 
a lease is a conveyance of property, .and in Howard v. Manning, 12 A. 
L. R. 8 1 9 ,  1 9 3  Pac. :358, in citing from ,the ·case decided "by the Supreme 
Court in United States, v. Gratiot, ·14.1Pet. 5 26, 538, 10 L. ed. 573,  579 : 

, ,r ; 
"The lega1 understanding of a lease for years is· a contract 

for the possession . . .  of land, for a determinate period with the 
recompense of rent." · - -

Fmther ci ting from Tiedem&n on Rejll Property, Section 538 ; 

"A lease 'is a contract !between leS.sor and lessee, vesting in 
t h e  latter a right to the possession o! the .Jand for a term of 
�·ears. It becomes an .:istate when it takts effect in possession'." 

In the. case of Rea.ton v. Ne1l3on, 194 f'�c. 614, a Colorado case, the 
c n u rt sai<! : 1l' 1 

".An unqua:lified agreement to con...,�ey imports that a title of 
w h ich the vcndec cannot lawfully complain will be furnished." 

ln ch::Cking o,·er the general authoritfes on real property, inc1ud
in.c:: Corpus Juris. \Vords and Phrases, anp other text books and refer
'' nccs, it is apparent that in or<ler to gran1J a valid lease to property, the 
1x11rty ·lca.tjng must be entitled to possession, or the lease is inval id as 
a t r cm p t ing to convey somet!1ing th<l!t it :'not within the power of the 
p:try conveying- to aUennte. 

Tht> eounty not b1>lng entitle;!, as a matter of Inw, to possession of 
tlw prem!s£'l'I acquired by tax tleed, and. ·tl!Jt> right- t1> possession being a 
l"fttulsltc part and parcel . of the power to lea!;'l', the lease contract en
tN·ctl Into bet.lH'cn the i:ounty and th<> lhc!h·lclunl w.ould be void. The 
i;engral  rule of la\\· relative to county ,.commissioners is applica.b1e · here 
"·' to the ·county commissioner,s having i>nl�· the power granted by statute 
or implied therefrom, _and it is my <>p inion, therefore, that the lease en
terl'd into betwe.:n the county and the ihdividual is wholly void, and 

confers no risht on the :indiYitlual leasing the property to either con-
s t nict ive or a c tual pci.sspssion . / 

Th" question as to whether or not thb county, having acquired the· 
money deri\'ed from the r('ntrul of": the J,and, could apply the same· on the 
ta .. • bill of the �>wner is, in m�· 'opinion, answered in the negath•e, for the 
re.'lson th:ct the taxes are a go,·ernmental l ien upon real estate, wh ich 
can only be released by- pa,ym12nt. ca.ncellation, or sa.le of the premises, 
a n <l as the statute ·provides, "·hen paid int" the county treasury must be 
pro-rated ti> the d ifferent fund;; of the couinty in proportion to the- levies 
ttmt have theretofore be.:n m..."lde. The n1oney collected by the county 
through t h e  illegal contrj.ct no doubt wasi P,.'lid into the current expense 

fund t lwrenf, and as such becomes an integral part of said current ex

pense fund , ancf the county commissioneli's, act ing- under statutory au
t h ority, would only have the rig-ht perhaws to refund to the party pay-
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ing. They certainly would not ·have the right to transfer said moneys 
out of the current expense fund into the other jfunds of the count);, M 
this matter is contrdlled 1by· statute, and no autlfority is given, except as 
specifically enumerated in the transfer statutes :for the taking of rrioney 
out of one fund and placing it in another: To .nJiy mind such a transfer ' 
in a case of this nature would be an unlawful exercise of the powers of 
the commissioners. It will be noted further that the tax· money is in 
effect a payment of an abligatio'n laid in rem qy the governmentaJ au- 1 

thority, and is a charge upon the land itself, jwhlch .by sta.tutory en- ; 
=tment must be handled in . certain specific and designated ways. As 
to the setting off of a claim - 3!gainst the county, 57 Corpus Juris · 443, 

. paragraph 94 uses ·the following langliage :  I -
"A claim for taxes is not such a. debt, �emand, contract, or 

judgment as is aillowed cto •be set off under t�e statutes of set-off/ 
which are construed uniformahly, -in tpe light of public policy, to 
exclude the remedy irt an action on any '. Indebtedness of the 
state or municipality to one who ls liable td the state or munici- . 
pality for taxes." · 

This general law has .been construed .by th'e Supreme Court of Cal
ifornia in tthe case_ of Himmelmann v.,Spa.nagel( 39 Cal. 389, wherein 
the court at page 393, used the following -language : 

- ' 

"The origin, obligatory force and whole nature of a tax, 
is such that it is impossible to conceive of a demand that might 
ibe set off against it, unless expressly so a.iuthorized by statute. 
No case has been cited, and probal:Jly none! can ·be found, which 
author.izes a qHendant, when sued for a fuunicipal assessment 
or tax, to set u p  a counter claim." j 
Coming now to· our q'\lestion of whether .the county IIl'1Y be com

pelled to refund the amount of rentals collecte!a, I find a great deal of 
difficulty in -Oetermining this matter. \Ve; have -fue general rule of law as•; 
expressed in Strickfaden v. Greencreek . High1fay Dist., 42 Idaho 738, i 
that counties being jnvoluntary subdivisions of :state and being its agents 
are generally relieved from liability for damagcls for non-Performance of 

· powers or improper exercise thereof, in a,bBenc4 <>f express statute. 
There is no doubt that th-e1contract entered into between the county 

and th-e lessee is void upon thl'f grounds hereinbefore set out. Being void, 
the same could not be enforced. But, the motjeys paid into the county 
would in effect be an acceptance upon the par,t of the county of a sum 
to which it is not entitlled and l'.ll,ight, under thf general rule of rescision 
of contracts, be collectable by the tenant. 1 

I - _  
In 1 5  Col'pus Juris 555, p:aragro.ph . 251, nfte 97, the following h'ln" : 

guage is used : I 
" *-·• • amd where the county resdnds f a  voidable ·and unen-

- forceable contract, it should return wha�ever property it has 
received thereunder, or the sum for which! i_t was sold' under an 
agreement of the · parties that it might 'be 1sold and the proceeds 
treated as representing the property; itself.j' 
In discussing this partiCu!lar phase of the law applicable to the' 

powers and duties of the CO'"Jnty boaxds, belng purely statutory, the. 
courts do not seem to be in accord. I have �ound . a  decision from the• 
Supreme Court of the United .States citing th� general rule of Jaw from! 
other j urisdictions, the same being Chapman i,·. Douglas Co. Comrs. 107! 
U. S. 3 7 8, which amounts to a treaties of the[ equitable situation exist-! 
ing in the a,bsence of a sta.tute. The niatter o! their observation'/ is con- i 
tained in the following short quotation: 1 , 
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"The obligation to do justice rests )ipon all . pe;sons, natural 
and artificial, and if a county obtains tlhe money or property of 
others without authority, the Jaw, indi:pendent of any statute, 
will c0mvel restitution .or compensatio!].' " 

They cite in this matter two old Califor-nia cases, .being Pimental v. 

San Francisco; 21 Cal. 3 62,  and Argenti v. iSan Francisco, 16 Cal. 2 8 2, as ·.,_ 
bearing out this particular doc�rine. ' 

In applying this doctrine to our present county set-up, we rah into our statutory provisions relathte to the p-resentation of claims�'against 
the county, wh epeupon it 'becomes the duty of the party claiming an 
obl igation owing him by the county to furnish satisfactory proof of the 
claim, and also of the authority of the comnty to pay· it. I doubt whether 
th;: county is answerabl e to the owner o� the premises for the money 
recei\·ed, there being · no contractual relationship existing between these 
pa.rties and the liability, _if any liability exists against the county, would 
be occasioned by the unlawful acts of its agents and officials. The ac
t i mn in effect' would be sounding in tort, amd if the county was acting in 
a governmental capacity, it would not be .  liable. The recent Twin Falls 
cc:runty case to a certaJn extent holds the county responsible for the tor
tu ous acfa of its agents, but Ii do not think that it ;would be carried to 
th is extreme. I do think, h owevei·, that the party with whom the county 
contracted, that is, the lessee1 would haye a right to demand and re.
cc-Ive fro'm the county a:;; .mone'y bad and 1"eceived under a rescision of a 
vmicl con tract the> amount of rentals paid ,,iip the event that the owner sued 
the lessee for trespass and dama.ge, alth\mgh the doctrine of estoppel 
might apply and the further rule that a party dealing with government.'ll 
ai;rmts is presumed to ](now the e"--tent o:fl their statutory authority. 

In· other- words, as to· thl" question of refund, It is my belief that It 
Is of such a controvl'rslal nature as to preclude this office from rendering 
a fixed oi1infon on t.be same, and for it11Is reason, I hine merely dlscussed 
t his phase of tho quesUon. wlt11out attemp!tlng to lay down any hard and 
fa8t. rule. So far as I haye been a.ble to ascertain, the matter has never 
been squarely presented to the courts of . this state, and to my mind it 
is a question of judicial inte1•pretation ofl the applica,tion of conflicting 
t'.:l('ories� . 

Respectftilly submitted, 

B�RT H. MILLER, 

Attorney General. 
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"The hereinafter selected-0excerp�s o! opinions , consti
tute ab_out fifteen per cent of the -opinions iwritten, exclusive 
o f  any opinions relative to exa111inatio� o f :  abstracts of title, 
o fficial bonds, investm'em:s of perman;ent educational funds 
in securities, and purchase o f  property by various state m- , 
stit:Utions : i , 

- BUREAU OF PUBLIC AC�OUNTS ' 

Bureau of Public Accounts. The sale of la .\-ge quaintities of ·liquor to 
individual consumers should be'· reported and !this subject matter forms 
an important part of the duty of the Bureau I of Public Accounts in ex� 
amining the transactions of the liquor ' Comrrlissiori.-S/4/36. , I 

APPROPRIATIONS! . " '  . I Mr. F. Lee. Johnson. In · vdew of the · f;'J.ct ,ithat. the Dept. of Agricul
ture is cha·rged with the administration of thei Farm 1\farketing _law, any 
expense in connection with the administrationi of the law as now set u p •  
must .be pai d from the appropriiations mic'1.de ·to the Dept. of Agriculture 
Administration Fund, or to . the .bureaus · ex�ressly appropriated for.-. 
5/24/35. 

r 
BEER i 1 

Mr. P. J. Evans. 1. A village may not prohibit the sale of beer as "Al 

municipal corporation camnot, without 'speciah authority, prohibit wha.t! 
the policy of a general statute, permits.". Undbr the present law there is• 
no definiction of intmd.cating Lquor. Wh<o'ther / or not 4% beer is intoxi-,· 
eating is now a question of fact, and if is a 1matter of policy, untiil the, 
courts make a determination o:( the questio:ri. i whetli'er or not it may be 
sold on Sunday 3. A municipal corporaf:iimi may not prohibit women' 
from frequenting places where· beer ds sold. '4.l It is within the power of 
a municipality to prescribe · by ordinance .rFnable regulations witll 
respect to closing hours of beer parlors. 5. Mljlnicipalities have no powen 
under our pre8€nt law to limit the number orl beer· licenses to be issued; 
nor to prescribe qualifications for licenses !in addition <to' those pre� 
scrti:bed in the general laws . ...,-4/9/35. , ! 

BONDS I 
Hon. P. W. Dent. In view of the history lof the �atute involved, as 

herembefore noted, I am of the opinion that the denominations of bonds 
issued under the municipal :bond law must dmform strictly to the pro, 
visions of Section 5S-207, I. c: ·A.-9/16/35. 1 I r 

J. W. Condie. It is questionable if the Sta�e Board of Education could 
prevent entirely the issuance' of building bon<!l's by a school district. The 
matter should be ruled upon by the courts�' and until then the Board 
should act only upon those cases appea.!.ed fr m a decision of the county 
commissioners, · and exercise its discretion a, to the amount it should 
a pprove.-6/11/35. 

· . • . J ' 
'. Mr. Geo. · J. McFadden .. Th-e Village Boord cannot legally transfer 

$iOOO from the bond sinking fund and apply the same under its , con, 
tract '\\-ith the W. P. A. The : bala.nce of ' monef; 'in the bond sinking fund 
provided ror the payment of ,bonds issued in �rder to acquire an electric 

I 
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light sys�em, cannot legally be transferi:ed to a different bond fund 
creatPd in connection with acq'Uiring a water works system. 

:\loney 11ppropriated for the maintenaihce of a water system cannot 
tw applied upon a contract for .construct?on of such water system unlc·ss it appears th.at ·there are i."Urplus fun& avaJilable to the village over 
and above the ex)}€nditures provided for in the annual a.ppropriation bill. 
The constitutional provision must be comp11i ed' with, and the excessive in
debtedne.'ls of $ 2 000 in excess of the amollllt of bond issue can not legal'ly be incurred or paid without the vote' of two-th irds of" the qualified elec
•ton; voting at the election to be held f•or that p urpose in compliance 
�,·i t ll the constitution, and the . only alternative m ight be to defer the 

complet1i•Jr. of such contfact until such ::�ddftiona.l expense may be pro
�· ided for Lti the regular way through :th.e annual appropriation bill for 
;he succeeding year.-9/25/35; 

Hon. :\Iurray Estes . · Section 60-705, I.  C. A., confers a right in ab
sol ute t<:: rms carefully lil:n.ited · and definei:l. The requirement by the leg
iislature of a bond to ii;v:lemn ify the com{ty for any loss it may sustain lis a matter with w hich highway diStricts! haVe no concern.-1/1 8/36. 

BANKS I 
Hon. Dana E. Brinc.k. 1. The provisions of Chap. 14, Title 2 5 ,  I. C .  iA., h a s  no application t(") banks engaged i in commercial credit 2. Sa:vings 

/ hanks organized under the statutes of tile State of Idaho may lawfully 
; im·e>."t their savings in Federal Farm Lo.Jun bonds and consolidated .bonds 
,' issued for the Federal Land Bank.-12/9/35. 

COUNTY NO'IflCES 
.lames H. Blanc. The combined sul?scription list� of :.. firm which 

. puhli�h.,,s 1 wo iml epend�nt a1nd distinct ! newspa,1;ers should not be con
siclererl in an :tward of the tj>fficia\ proc;:edings.-2 / l 6f35. 

Mr. Milton E. Zen·�r. It is elemen.tary that statutory proceed ings 
nrn:>t l>e strict ly follc.\\'-'<I, but the mere! fact that the statute -itself has 
hcen m isquo ted in the printing of a notjice cannot· injure the substantial 
rights of n. taxpayer, and would not im"Dilidate a deed subsequently .-giYen. 
-1 0/2/36.  . 

l\ir. J. ·w. Condie. The -county supe�intendcnt has the author.Hy to 
notify t he county treasurer of the ,·iofation of any law imposing upon'\ t n1stcc·s certa in dutiC>s, among- which are the employment of properly " 
certifk<l teachers, and · I be!ieYe that it · is the du,ty of the treasuer upon 
such certif.ication tu hold up the aPIN>rt icmment to such district until 
furtlwr notifi('(\ that �a.id trustet.-B are :performing · their functions prop
l'rly.�3/3/36. 

:\Ir. J< >lrn O'funiel. It :is unlawful! under the terms of Section 57" 
iOI,  L C. A., for the Bna·r,l of County : Commissioners t{) appoint to the 
p·osit inn of road O\'t'l�f'r a n1:1n \\·hn is n broth(?-r-in-lav�· of one of the 
commission("rs.-l./ 1 S /3tJ� 

G race F. Hes�. r-t:J:ndat0ry cxpendil ur"'3 ··required by law may., be pajd 
by ·

the addition to tJ1e. budf:"'t. of a county- >;Uperint<"ndent, through reso
ltition and prm·i!*>n ""' allc<wcd by Sec t ion 30-1�08, I. C. A.-10/9/35. 

:lf r. D. \\'. Thonws. ·Th,; Board nf 'count�· Commissioners is a st.a.tu- · 
t nr�· board n.nd m:ty only a c t  in accor:dance with the authority gra.nted, 
t hC'rcfor<.' it has no sta.t utory authority for ca.ncellat ion of a ta.x unless 

· tlH'tC' is a ::-howing that t!w same sho1ild not ha»e been l egally levied or 
colknte<l aft('!' leYy in the first in,,t:<nce.-S/5/36. 

Hon. G ibson Condie. There is no ::iuthority for th'e county comnris-
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sioners to fix salaries of elective county officidls at any time other tharn 
at the April meeting.-8/19/35; · l 

Mr. Hugh Redford. A prosecuting attornky ma!,• not charge a fee 
for services rendered in prnbating an estate fo1· the p. ublic administrator,' 
even though he intends to turn it o\•er to th'J county.-10/28/35. 

i I 

COUNTY RELlEF I 
Mr. Robt. E. l\lcFarland. Before a countt may allow a ,bill of ex-

• pense for hospitallization of an indigent per"Pn who because of emer
gency could not first ha,·e his indigency djeterroined as provided in 
Chap. 29, Title 30, I. C. A., investigation should be had and certificate is-
sued as provided in the chapter, in order to tsta.blish the fact that the 
person is .indigent and entitle_d to county aid, but in the case of such. 
emergency the application, investigation ana l certification nE)ed not be 
had before hospitalization 1s given.-1/1 6/35. I 

ELECTIOXS 
Mr. Dave Basey. Enrollees in the CCC organization are only entitled! 

to vote at their legal place of residence, rt:hat is, the particula.r state, 
couty and· precinct of which they were resident prior fo their induction 
into service. The rights of enrollees residing dut of the state at the time 
of their enrollment would be based upon the l 1aws in force in that pa.re 
ticular jurisdiction.-7 /23/36. . '1 . Mr. vVm. C. Carpenter. A blind �r;son1 may vote by

. 
ha,·ing his 

ballot marked by his start:utory agent in his p1;esence 1at the polls, if he is 
physically capaJble of being there.-6/23/36 . j 

Mr. Don P. Donahue. Use of stick1"rs to\ fill mit ticket of Socialist 
party on ballot not permitted by law. Sticker's may lonly be used in the 
case of substitution, as to fill � vaca,ncy crea,�ed on rr ticket by the death 
of a candidate.-9/22/36. \ ', 

Mr. M. F. Ryan. A person receiving the /highest number of votes is 
the nominee of a party, nogardless of the tact that he is one and Hie 
sa.me indi�idual nominated by both parties. After receiving the nomina
tion on both tickets, said indfridual is not lntitled �io become a candi
date for the office on both tickets, hut a vncancy 1 'is not caused until 

_after there has been a declination of the nor' i-natiori as provided by the 
statutes.-10/2/36. ; · · .  

nrnnwAYS 1 
Mr. J. D. Sinema. It is within the pc.wets of tli.e board of highway 

commissioners to construct or repaiir, with the consent of the corporate. 
authorities of any municipality any h ighwa.�· \Vithi� such municipality, 
upon such division qf the cost as may be agreed upon. Section 39�1580, 
T. c. A., is a ·liinitatl'on upon the powers of fhe boa;rd of high\\·ay com-
missioners.-3/13/35. I · 

INSANE ASYLUM I , : 
Ira J. Taylor, Warden S tat€· Penitentiil.n1- To remove an -insane con

vict from the penitentiary to the onsane as�lum, the same procedure . -is 
followed as with a person at large : i. e., complaint ;must be filed ·before 
proba.te judge of the county . and a warra.ntj ol;>tained for the arrest •Of_ 
the insane person, a hearing held and comrpitment: made.--4/11/35. ' 

Mr. P. E. Dean. It is im�ssible for thel State {o assist in compe�
sating an indivi<J,ual who is maintainin� his rvifo in j an ou�-of-state srun
atorium, even thlough lack of such <1.:5s1stanc;e may !JECess1tate the plac
ing of the wife ih the state asylum at Blackfoot.-6Y4/35. 

I i 
I 
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Hon. Lewis Williams. The law with !reference to the return of in
sane persons to the state of th_eir residehce would apply to the return 
of an insane person to his re:Sldence in d foreign countr,,. The expense 

of such <transportation would ·. have to :tie paid by the state from the 

fund appropriated for th3:t purpose.-7 /ll!l/35. 

. ' · .. INSURANCIE 
l\Ir. Gi lbert Sussman. Public funds df the state or local authorities 

mrry be used for ;the payment ·oCclaim.s op '\Vorkmen's Com pensation In

surance covering signatories of voluntary work agreement. 2. The state 
or local authorities must give a preferehce to insure under the W'Ork
men's Com pensation Law of the state rither than provide other secur
i!ies unless st:.ch risk is refused by the �tate Insurance Fund. ·a. There 
is no other applicable ·.state statute urder which signatories will be 
other\\·ise protected by insuramce as pro��ction must be secured through 

t:hc \Yorkmen's Com pensati?n Act.-9 /213 6. 
. 

JrSTICES OF THIE PEACE 
. .Mr. A. Floui·noy · Galloway: The i'93h act governing fees of justices 

0[ the peace is amended ; the 1935 act .is in full force and effect: and 
c;hould be the fees collected by the jtrstices for services therein set 
forth.-10/7/36. 

· 

Hon'. Stephen J. Toner. Justices' cciurts have no jurisdiction, other 
than as a committing magistra te to healr or try offern,es wherein ·one is
accused of opera.ting a, motor vehic le om any public street or highway 
' in thP absence of having secured a drh•€r's license.-3/12/36. • I , 

Thomas B. Kelly. '\VheDever the ppssible fine made against boot-
51t•ggers is more than , $ 300 or the possible imprisonment exceeds six 

-_ month';, probate judges:' and justices of ·the peace have authority only as 

•committing magistrn.tes. County (iklnunissioners have . no jurisdictiQil" in 
t he matter of opening and closing hours of Be<:r Pr,i:lors.--1/10/36. 

E. M. Rayborn . Unrter S-ection 57-8]4, I. C. A., :i justice of the peace 
who collectecl a . .  fine o:f $1.00 when a m inim um fine- of $25.00 was re
q u i red ,J,y sta tute, would be ]i::uble for failure to collect $ 25.00, but under 
<'ther given authl>rities he '>'OUld still h;ne jurisd

i
ction to imT>Ose the 

proper fine. Fa:ilure t o  take this course, he would have to make up the 
difference .Personally.-1�/13/35. 

J,EGISLA .Uri RE 
I _;  

Harry C. Parsons. A sale by a member of the legislature of mniterial 
and equi pment to the State of Idaho is barred by th e i:)rovisions of Sec
tion G5-1513, I. C. A . . 'ind any '1Uch comract · would be void.-11/8/35. 

' ,_ 
Hon. Cla.n.•nce King. A mf'm\:>f'r ©f the pre.sent legislature of the 

"ta.1 " is not disqualifi e<l from accepting employm ent under the Sta.te 
Liquor Control Commission. and such employment is not barred by the 
pro\·isions· nf �hC' act in qt:estion.-...""ction 57-1 0�.-3/�5/35. 

I,ICENSES 
I•'i>;h a.ml Game Dep:. 1 f  emplo:1'""s : of the United States have a �u

l:i:r existing occupat io na.J purisdiction or dut.tes to be performed as a '  
11>"11:11 and, <"mti nuous 1natter wi thi n ffhe ·boundaries of this state, resi
cknt game l icenses should 1� grnnted. · 111 my opinion the Game Dept. is 
not w:)rrnntt'<l in extendini::- th is prh"il<;ge to those who are. onlY casually 
"i t h i n t h e  :.t:ite by reason /"f some special duty.-1 1/6/35. 

F. lRC Johnson. In ' the; case of al] C'stablishment i n  which the prin
cipal busineRS is tlJP manufactul"t' of ice cream and sa.Je of the same for 

I 
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resale, 
'
undoubtedly such an estaiblishment {,-ould cdme within the pr-o

visions of the law, and require· t!he issuance bf a license and the payment 
of a license 'fee. The term '.'facto:ry" in a 1ai-ge1- sense means a building 
�vhere machinery and equi pm:en-t has been iqstalled for the primary pur
po'se of manufacturing some :;i.rticle of trade or commerce. Howe�·er, we 
do not believe that an ice cream par!Qr, even though it may manufac
ture its own ice cream, necessarily comes 'fithin the terms of the Jaw 
so Jong as such ice cream is consumed on the premises. i. e., so Jong as 
the same is not sold at whole3ah; · or for rdale.-'-12/18/35. . i 

LOTTERIES : 
Better Housing Bureau. The construction of a house from materials 

furnished by dealers in such materials; amd the selling of tickets ' :it 
$1.00 each to the public and the subsequeIJJt -drawing of a lucky num
ber conferring ownership of said house to the holder of the ticket bear
ing a corresponding number would con·sti:t:ute a lo:ttery and is conse
quently unJa·wfuL H is unlawful for a , newspaper to advertise or other-. 
wise aid 1such scheme. 

' 
I 

NATI'RALIZATIO� 
Hon. R. W. Faris. Idaho law makes rio requirement that original 

certificates of naturalization be retained 'Then offered as ev'idence ' of 
citizenship to the Dept. of ReclamatiOI]-. .  ·fi-\thdrawal of original certifi
cates and substitution of certified copies.;; prepared -by Commissioner of 
Reclamation or the officials of the United ! States may be permitted.-
10/24/3,i. 

. 

POLITICAL PARTIES 
1\lrs. Frank Johnesse. Since the form\lr .Chairman of the State Dem

ocratic organization has resig-ned and has ac:!!epted a:ri a ppohitment which 
prohibits him from holding any position of any political party, all the 
authority, powers and du�ies formerly vested in him as such Cl1airman 
are automatically transmitted 1to you as first. Vice-Chairman, and· as «li Ch 
you maY legally function as the he.ad Of the Derrioct'atic state o:·g-ani?.a
tion, until an ensuing state platform convention is held, at "'hich t ime· 
your successor would ibe �lected.-3/26/35. i 

Hon. Frank'l!n Girard. i. · Requiremem.s of political part ies wft1 h 
reference to the filing of. their platforms ·rn the office of Secretary : or 
State. 2. When nominations are made by conventions by any g-roup i or 
association which does not come within the 4efinition: of a political party, 
the proper officers shall file a certificate tjf the nomination of the 1-e
spective candidates. When such conventions�are held ·,there is no 1·equlre-
ment or authority for filing a pla,tform.-9/ 

1
5/36. : 

RECLA.MA TIO� 
R. W. Faris. · If the well-owner has not .taken the initiative in the 

matter of capping or com:rolli)i.g artesian· "'.ells, and i if your department 
has not obtained facts relative •thereto, then it would seem to me thM 
your department is vested with 3.mple authority to· satisfy itself as1 to 
the existing conditions in orde.r that there r.:ui.y _be no injustice and may 
invite the well-owners to -show cause why :the well , should not be cap
ped and thereby furnish him. v.ith an opp_ortunity :to be heard in ad
vance of applying the drastic measures corctained in the prese11\ exi:>lt-
ing Jaw.-2/!2/35. 

' · 

Mr. R. ,¥. Faris. The water in a s'3wer system! is still unJet· con
trol of the owner of the system, therefore the Dept. of Recfamathm rnn.y 
not' exercise ,jurisdiction over said water; and .an apiplica-t!on for pe rmit 
should be denied.-4/7 /36. 
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SALES TA!X 

Hon. Ben Diefendorf. 1. Newspaper· sh1bscriptions charge at a weekly 
or monthly rate are not subject to sales tax. 2. The sale for con_sumption 
c·f tangible personal property to rel igious and charitable institutions is 
subject to mies tax. 3. The sa!e of tangible personal property by corpor
ations, o rgani zed u nd er :che Idaho C ooperative Market ing Act, to their 
members, is subject to sales t0-x.-11 / 6/�5. 

Sales Tax Division . Sales 'II:'ax whicli a merchaTut is unable to collect 
from his customers and "'hichi he pays h imself, is not a deductible item 
on h is st'1.tc income tax ret urn.-6/1/36.! 

· 

Hun. Den Diefen dorf. The sale of 1automob'iles in cases where the 
;;ale is mad e;  by a d ea ler . located within .th e  State of Idaho to a customer 
wh o ta.kes ui)livery of the autpmobile irl the factory or at another point 
outside the state is not subjeclt to sales 1 tax.-11/6/35. 

I . 
I SCHOOTIS 

!{on. J. ''\'\-. Condie. Unless satisfactory arrangements, ·as herein 
.� ui;gcstet!, can ·be mad e  with : the Sta.te Board of Education, the use of 
the facilities of the Le\\1 iston !state No1imal School by a par6ehial school 

at Lew iston recently destroyed by fire, temporarily for instruction pur
,poscs, either for a rental .. foe <Dr gratui tously, would violate constitutional 

provisions.-11/15/35. 

l\Ir. \'/m. Bartlette. If th� electors of a common sche>ol district ·have 
n ot voted on and approved a )e\·y at tbieir annual, meeting,. for the trans
portation of high school puplils to a school outside .the distnict, .. an elec
tion ce>uld later ·he called for 1that pu rpose Trustees of such district may 
not make such a levy, as with out the ')-PProval of the electors of the. dis
trict such transportation may not be Jurnished nor a levy made ther..e-
for.-7/5/3 5 .  ' · 

M r. Stanl ey Crowley. There is st::ututory authority for the Board "of 
TrustL'es of an ·indepen<)ent school district to divert money from the gen
eral fund, when a Stll'J>llls is a\·ailabJ;e, and use the same for construc
'tinn of new , buildings . .  Such iprivilege·' may not'  be extended to common 
�c honl <listr·icts.-1/2�/35. 

John \Y.;  Condie . Common School 'Distr icts m.ay not legally purchase 
l ihran· books, or refere:1ce boo!'-�. when same have not been approved by 
the siatc Board of Ed uca.ti o1i 2. A scbool which has been closed down by 
.wder of the Board of Rea.Ith .becaus� of contagious disease may collect 
i ts  full share of state and cofmty a pportionment on the basis of the con-
tractural length of the term.Ll/28/3�. _ 

:\Ire Lawrence A. Ebert; !There is1 no c onstitutional i·equ.irement that 
publ ic school teachers .be ci�izens. B\o\\·eve.r, the Idaho Code Annotated 
a,t Section 3 � - 1 102,  pro\ides !that no rperson shall be granted a teacher's 
cert i ficate or be employed a6 a teaeher i n  any public school who is not 
a c itizen of the Unitec! States or wtjo has decla red his intention to .be-
Ct'>m<> such.-7/�/35. I ! 

' I 
\'eri1 E.. �Hankin . .1. Thhe is no statutory provision authorizing a 

l'<mmwn school <listrict to i 1iffest its general fund in Go\·ernme.nt bonds 
a n.I t lwn lev>· upon the pro�erty of ,. the district sufficient ta..."es to pay 
t h<' t'lltirt' expenses of .administering these schools while 'leaving the 
rn<'ney :<o in\·ested. intacL ±. If an,i money is in \·ested in Govern_ment 
hnn•ls. the bonds. bein;; a.ssds of the1 district, should be in 'the cU.Stody . of 
the Cnunty 'l'r.casurer. 3 . .. A surplus >i'O i n vested should show as assets on 

the Jistrict budget.-� i�I/36. 
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S<TATE LAXDS 
Robt. Coulter, Sta.te La.nd Commissioner. At the present time, and 

in the absence of, express statut-:>ry authority, the State Board of L'and 
Commissioners is not empowered to donate or conyey any lands owned 
by i the State of Idaho.-1/17/35. 

STA.TE TREASURER 
-Hon. Myrtle P. Enking. ' There is no specific authority of statute 

commanding the State Treasurer to provide insurance of securities held 
by her· rin the safe and vault in the Capitol Building. It is suggested, 
however, tha.� she segrega,te' such securities into ; negotiable and non
negotiable divisions. Upon arriving 3't an estimate beyond which such 
negati3'ble secu1ities may not go, the State Board I of Examiners might 
issue proper order authorizing the Treasurer to insure in a given 
amount.�2/12/35. · 

Hon; Myrtle P. Enking. Until the Geri •eral fund is ful ly repaid, the 
State Trea-surer is liable o n ,  her offical bond, though to an undete1·ro

inable extent, fOr payment of ·claims dra+m on the Cooperati\·e Emerg-
ency Revenue Fund.-6/1/35; · · 

Myrtle P. Enking; The State Board of Examiners would not be 
authorized to allow a cla:m against the budget of the State Treasm·er in 
payment of a 'bill received by her officEl from a bank, which bill :had 
been raised from $2.00 to $20:00.-11/27/35. 

·-

TAXATION 
I 

Mr. S. H. Atchley. The state is not compelled� in order to pro�ect 
its lien, to pay itaxes against the p.ropert:;.� assessed. 'and upon for�clusttre 
of -the mortgage and vesting of the title in the state thereafter by sher
iff's deed, takes the property free and cle'.ar of the tax lien, even -though 
such tax lien is prior in -time.--;-2/19/36. 

Mr. B. P. Thumm. AU taxes against . real property must be paii<l by 
.the o\\--n<�r in order to rweem from the tax deed as p1·ovided by Cha p. 
101, 1935 Session Laws, i. e., all taxes up 'to and including the ye:ir 

1935.-10/9/36. - . 

Mr. Harold L. Hendenson. L There Es no limLtation upon the nrum
ber of years the state thay go back to iassess property which has i es
caped taxation. 2. Sections 61-2452 and 6i-�453, I. C .  A., fix a three-year 
period for the assesmem. and collection 'of income ta..--.: for act.ion upon 
a false return or failure to file return.-9/12/35. 

Mr. Edwa:rd D. Talbot, Sr. Subdivision 4 of Section Gl-105 as 
amended by Chap. · 97, 1935 Session La\\"si is an exemption from taxation 
of enumerated classes of individuals, but the exempt ion is a limitation 
to the amount of $1000 to any one fami!Y.. That is; a Spanish American 
\Var- Veteran and a disabled World \Va r  !Veteran, if the same individual 
would on-ly be entitled to an _ exemption �f $1000. 

Hon. Henry S. M.9.rtin. The lien of a mortgage on lan<j. is . superior to 
a later lien of taxes of personal : propert�j fixed on the lancl.-7_/� _;35._ 

Hon.· Ray Sims. The proper method of handling the tax liens helcl l>Y 
Boundary county agai-nst the Spokane �nternational Railway Curnr!any 
would be by _ submission -·of their claim in! proper form and under prope1· 
procedure to - the trustee in bankruptcy Jfor the payment thereuf in , due 
course of administrating of the 'estate, -16ving the _ question of priority 
of payment of their tax claims over othe� ·�!aims filed in the estate to. he 

'passed upon by the judge.-9/28/36. j , - ' ' 
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., llHSCELLANEOUS 
Publ i c  Utilities Commission. The \Vord "damage' as used in a giyen 

poiicy endorsement for motor-propelled vehicles was inserted therein 
w ith k no\\'ledge of Section 5n -80 6, L <;:. A., and ''ith knowledge of rthe · 

in terpretation given to said word ,byi · the courtS. Thus the company 
wo uld be l iable for the loss olf goods! in •transit, construing the word 
"damage" as includ ing any diminuticiih, or 1o8s, occasioned .by the act 
of transporting-11/4/35. . 1 · i · 

L. R. Miller. The right of JEm inenit. Domain .cannot be exercised iby ' Cemetery Maintena.nce Districts for ttie reason that .such statutory au
thol'ity has ne\·er been delegated .by '  the legiisla;ture and . such action 
could not be maintained,-;--2/29/36. 

· 

Harry C. Parsons. The f.O:laiim against the State Hosp ital .South ap
propriation far paymen t of:· ce�·tain eJiuipment for wh ich . bids bad not 
been asked by the State Purchasing Dept, is not invaili.d by reason of 
th<;- fact that the State PuTcha.sing A:gent did not advei'tise for bids.-

9/30/36, ' 

Dept. of Finance. Secti"m 25- 60.f, I. c. A., which prohibits the com
missioner, deputies or clerks of the D.ept, of Finance froin borrowing 
mcmey, either directly or ·t1idirectly from any ,bank; prohibits · any a'nd 
all deputies and clerks in a.II branches of said department from borrow
ing money from any ,bank. ,  e\'en though some such branches may have 
been created subsequent to the passag;e of said Section of law-11/12/35. 

Mt". E. J, _ Iddings. Until the legislature expressly assents t o  the ' 
Johnson O'l\lalley Act, this state or any of its agencies is without the 
m•ccssary lt>gal authority i-eferred to l in said _act to contract with the 
F'L·deral goYe rnmen t as there i n  provid!ed.-4/20/35. 

Hon. Alfred Budge. By Section d-1602 and Se·Jtion 7 of Article 5 of 
the Idaho Constitution a J'u.stice of ihe Su preme Court could not h old 
th" office <>f Commissioner of Uniforrh Laws.-5/31/3 5.  

Bureau of Publ ic Accounts. Therei are certain stn,tutory requirements 
rl'gar<ling ·the obtainment and posse.Ssion by the Secretary of State · of 

;;ers of Jihho CO<.le An notated. l'\Vl1ene}·er there has been- a loss by reason 
\)f destruction, mutilat ion, ernb�zzlen1ent, conYersion or removal from the 
possession or contml of the _Secreta.n1' of State, thi're. is a corresponding 
liability on the part of the Secretary ; of State to account, It is his duty 

to hold the sets of books committed t:o him :in such manner as well pre
sc<rve them a n d  l<eep them mvailabl� · for such use as may be by law 
directed. Beyond these elements I amj not· able to say that ·the Secretary 
of f'tate is without discretion as toi his manner of -"keeping" them.-
10/4/35. I 
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D O C K E T  
1sa5 - 19a6 

CIYIL 
i 

(Closed) L . . I UNITED STATES DISTRICT COURT 
EASTERN DIVISION . .  

73 

GU-American Falls Reservoir District N1o. 2, a corporation, vs. L)·n:n ' . 
Crandall, as Watermaster of ·water IDlstrlct No. 36 of the State of ! 

· Idaho; R. W. Farls, as Oommlssloneil-· of Recliimation of the State ' 
of Idaho ; American Falls l!ieservolr Dist., a corporatlo.n ; and Har· ' 
old L. Ickes, as Secretary. of the Inlerlor of U. S. A. Re : \vater 
Rights in Equity. · 

- I , · 

UNITED STA TES DISTihCT COURT 
SOUTHERN DIVISIOK 

760-Guadalupe R. Gallegos, et al., vs. Int11rmountaln Building and Loan . 
Ass'n., et al. Re : Creditors' action in equity. 

(Clv!I) 
(P·endlng) 

UNITED STA:TES DISTRICT coun 
NEW YORK, SOUTHERS DISTRIC·1.· 

591)-ln . the Matter of Kountze Brothers, Bankrupts, Re : Claiin of State 
of Idaho. 

(CIYJl) 
(Pending) 

PROBATE COURT 
fol)-ln the Matter of C. S. }�lint, Mental Incompetent, Everett E.  Huuf, . 

Guardian. Re : Proceeding to reco\"er tor maintenance. 
I 

768-State of Idaho YS • .  Roy Glngrlch, Arthur Gingrich, J. L. Curtis an:d 
G. '\V. Curtis. Re: OperaUon <:>ff-route. i · 

(Civil) 
(Pending) 

' 
DISTRICT COURT 

318-Twln Falls North Slde Im-est. Co. vs. Henry oJ Kissinger, (Alias 18:. o. Kissinger) and Mrs. Henry o. Kissinger, 1hls wife, et al. Re : 
Foreclosure of mortgage. ' · 

476-State of Idaho, on the Relation of Beri E. Bush, State Forester, 1·�. 
Ambrose Codd. Re: Exi)enditures malie by Cbeur d'Alene Timber 
Protective A.ss'n. in fighting fire caused .by Codd's sawmill nt De�c 
met, Idaho, on August 20, 1929. i ' · -

I 
535-Standard Oil Company of Callforn!a, a\ coI']lorat!on, ·n. Idaho Com,· . munlty Oil Company, a corporation, 4nd otbtirs. Re: Collection of. 

motor fuels tax due State. · ' 
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544-E. ,J, )fc}{inley and E. H. :Hillmah, YB. R. W. Faris, , Commissioner 
of the Department of Reclamation of the State of I d aho. Commis
sioner's refusal to correct Permit No. R-482, and application for 
writ of mandate. I 

i>il-BoiHe Trust Comnan�·, a c�rporation, vs. ,\(la County, R. D. Leon
ar1lsou , as Assessor and 'I\ax C oliector of l)ersonal property t axes 
of Ada County, Idaho, and: Janet !A. :Wetchen, as County Treasurer 
of Ada County, Idaho. Re : Bank tax case. 

GOi-Sam Gniron vs. 'Walter J. !Scott, sometimes 1:nown a,; 1Y. .J. Scott, 
')rattle Scott, Ills wife, Thie State of Idaho, and Ad,�-ilnce-Rumley 
'r11res lii•r Co., Inc., a corl). 1Re: F�reclosure of Lien. -

G:li-Nampa & Meridian Irrlgatllon Dl�trlet, vs. W illlam E. 1Yels!1, Wa- , 
termastPr , of Water Dlstrl<jt 12-A ,-Of the State of I(lalw, and Drain
age Dist. No. 4 of ,tda Coupty, Idaho, and Its Board of Commission
ers. Re : Summary Adjudidation. 

t ! . 
(li\i-State of Idaho, on Urn rellljtlon of [G. E. �Icl{eh·ey, Commlssloner of 

Public 1rorks of the, State of Idaho, vs. R. O. Robinson and Jane Doe 
Robinson, ,bis wife, 'and Beneflcla� Life Insurance Company, a cor-
poratlon. Re Damages. , : , ' , 

659-Department of Public 1Vo�:ks of tlhe State of Idaho, Department of 
Finance of th e  State of daho aj:id Frank Hall, vs. Tom '\Vatson. 
Re : Condemnation. , i · " · 

I , , 
662-The Was hington. Idaho anld l\Iont,kna Railway Company, a corpora. 

tlo.n, vs. Latah Co., a mnultclpal c:Orporatlon, Leola H. Ring, Treas
urer an1l Ex-Officio Tax ICollectQr of Latah Co., Harry Thatcher, 
Cl«'rk of the Dist. Court and E�·Offlclo A111litor and Recorder of , 
Latah Co., Ll'Ola �, R. King and :f[lirry Thatcher. Re : Action to va� 
ca te tax:es. 

HGll--State of Idaho, l'X rel B ert H. ::11mer, ,.s. The Family l\lutual Benefit 
Ass'.n., Inc., a de fact o ,  conporat1oi1. Re: Quo '\Yarranfo Proceedings. : ; 

li7'>-State ' of J(!aho, ex rel Bert' ·H. 1\�lller, Attormey, General, vs. In�er
mmmtaln Bul11llng, , & Loain Ass'lll. Re : Liquidatlon by Department 
of Finance. I i , 

J liSH--S tut(• of Idaho on the rJlatlon ht the Indu�trlai Accident Boan!, 
YS. Ual11h Hensh•y and Jane Doe' Hensley, h usband a1ul wl!e, doing 
bnslue,,s under the firm nmme anid style of Ri:;y's Cafe. Re: Defaul t ·  
in not procuring ,!,'0!11pensation. ] 

,, I 
H\JH--Flrst Trust Company of St. Parnl; 1\Ihmesota, a corporation n. JI. 

H. Woods, an(l Belle ;J. 1V�ds, his wife, et al. Re : Bo,nds. 

;:n---Et! JI. ('lark vs. Fra1lklln Invest'ment Co., a corporation, et al. Re : 

Action to quiet title. 
' 

7:\2-'-Florence R. Cowley n. Nicholas Lamberson, et- al. Re : Action to 
quiet t itlec ' : · , 

i:lll--F. A. Ran1lall vs� The Uutte arld Mar1:et Lake Canal Co., a cor· 
porat lon, J. D. Kennedy, Lawrei1e.e PoJtevln, H. B. Sheppard, In· 
1lhl<llml iuul as director and t:ri1stee of the , Farm Credit C or1i., a 
d1>funet corp., State of Idaho and R. '\r. Faris, Comm. of Reclama· 

t lon. 
, 

- ! • 
7 !19-Tt>ton V alley Power & l\[l!Ung C9., a co1>oratlon, vs. Lynn Crandall, 

W utermnster of Dist. No. 36, R� W. Faris, Commissioner of Rec· 
lam at Ion of thl• State o f : Idaho. 1Grand Teton J«>senolr Co., a cor

poral Ion. He : >ni.ter Adjud icatio1�. ' i ' 
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740-Red Fir Minin g ·  Corporation, a eorporltion, vs. S. M. l\Icii:ee and' 
Mary McKee, husband and wife; and \steirnrt )lcl{ee a111l R. '''· 

Faris, as C ommissioner of Reclamatiom of the State. Re : \Yater 
Adjudication. . · I • , 

755--Peterson Motor Company, a corpora.Hon, vs. E mmitt Pfost, as' 
Commissioner of Law ·E nforceme:ut oi the State of Itlaho. Re : In-
junction against Caravan Tax. · \ . 

· 

766--State of Idaho ex rel Ben Diefendorf, 'Il,ax Con

. 

imlslsouer, YS. Idaho 
Eg� Producers, a cooperath;·e marketln cori1oiratlon. Re :  Action to· 
collect sales tax. · : 

769-State of Idaho on relat.ion of W. E. Talbpy, State Land c01u'mlsslo1,. 
er, YS. Ben Lauer and Anna Lauer, husband and wife. Re : Adjudi-
cation of ditch right. \ 

771-J •. B. Ploeger and J. E· Durant, YS, H. -1· ":oodard, Mary A. Wood · . 

a.rd and the State of Idaho. Re : Action o quiet title. 
77�State of Idalio ex rel Harry C • .  Parso1 s,

. 
St�te Au1lltor, aucl Be'n 

Diefendorf, Commissioner of Finance. Re : Failure to pay Excise . 
Tax to State. I . , 

7 73-State of Idaho, on the re]atlom of Ben Jillefendorf, -�om missioner bf 
Finance, and Harry C. "Barsons State 4\.udltor, Ys. Jack )IcQuade, 
Assignee . for the Benefit of Creditors of W. L. Michelson of )Ios-
cow, Idaho. Re : Failure t.:> rem.it sales . t:lx. ' 

. I : 
77 7-State of Idaho ex rel ):!. Re<-se Hattabaugl1, Ha.Try Hol1len and J. \Y. 

C Qrnell, CQnstltutlng and as the 'Public Utlllties Commission of t1ie 
State of Idaho, ys. J, D. Carr and J, D. ¢ar, doing business as Mac· 
kay \Yater Company and Idaho lmproy*ment Company, a corpora· 
tlon. Re : Action for penalty: ·1· -

778-Hngh E. Howard Ys. Irwlii C. · C ook and Ina R. C ook, husband and 
wil•, &nd Stnffi of Idah� R:��;;;:• <o rie< <iUe. 

. DISTRIC'f'. COUR� 
377-Columbla Trust Company, a cor11ora.\Jo11, and Frank B. Cook, y.s. 

Blaine County InYestment Company, :p. corporation, and Blaine 
County Canal Company, ·a corporation. R\= : Restraining collection of 
gasoline tax. . \ . , 

458-The First Security Bank of H alley, 11 · corporation, YS. Blaln
'
e '  

County a duly Qrganlzed county of the j State of Idaho, E m m a  L. 
Reed, Treasurer of said Blaine . County, an1l )!. E. )lallory, Assessor 
and Ex-Officio tax collector, of saill B lalne C()unty. Re : Bank tax 
case. Refund of taxes. j 

.. ! 
l . I 

462-J. J. \Yalllng, Com'r. of. Dep't. Qf Pnbllq Im·estrnents ex rel State 
o f  Idaho, Ys. The Village of Ashton, a niunlcipal corp. and Geo. Q. 
Brower. Re: Non-payment of village wa�rants: . i 

463-J. J. Walling, C o�'r. of Dep't. of Public DnYestiments i>x rel State of 
. · .Jdahay vs. The 'rlllage of Ashton, a muilt.Jcl1>al corp., and Titos. B. 

Hargis. Re : Non- payment of \"illage watrants. 
587-J� J. Walling, C om'r. of the Dep't. of l;'n�llc lnYestments on the re 

. latlon of the State of Idaho, H, The 1 lllage of Ashton, a m u.nkliml 
corporation, and 0. "·· Edward s. Re : ::-f on-puyment of Village pf 
Ashton Warrants. 
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538-J. J. Walllng, Com'r. of the D ep't. I of Public Investments on the 
relation of the State of, Idaho, �;s. The Vlllage of Ashton_ a munic: 
!pal corporation, and George Kent, Re: Non-payment of Village of 
Ashton \Yarrants. . ! . _ 

539-J. J. 'Yall1ng, Commissioner of the I D�p artment of , Public Invest
ments on the relation of thie State of! Idaho, vs. The Village of Ash · 
ton, a municipal corporation, 'll.lld "1· A. Lansberry, •lolng· busines s  
nuder tlie firm name and s,tyle o f  tllii A:shtou Herald. Re : Non-pay-
ment of Village Ashton warrants. , � ""---

· -

IHO-.J, .J. Walling, Commis sioner of the ! Department of Public Iin·est. 
ments on ' the relation of the State of -Idaho, vs. The -Village of Ash· 
ton, a m u nicipal cor1JOratlon, and :. R. Marquardt. Re : Non-pay-
ment of Village.of Ashton ;warrantSL 

· · 

. I 
»·11-J. J. Walllng, Commlsslonier of the; Department of Public Innst· 

ments on the relation of tlie State of Idaho, vs. The Village of Ash ·  
ton, a mun!cfpal corporatf<I>D, and t.hie Utah Power and Light Com
pany, a corporation. Re: Non-pay\TI;ent of Village of Ashton "\Var-

Tan ts. 

i>51-Twln Falls Bank and Trns;t Company a Corporatlo·n, .  vs. Twin Falls 
County, a body politic and corporate and legal sub«ll�isfon of the 
State of Idaho' and S. Claud Stew.3.rt, as Assessor oCTwln Falls 
Cou nty, Idaho. Re: State Bank Tax / Act. · 

' ;,-. . . i li64-Flrst Security Bank of Boise, a coirporatlon, n. Ada County, Roy 
Q. Leouard:<on, Assessor aind Tax C�llector of sahl count y, and Ja • 

. net A� Iietchen, Treasurer of sald ;county. Re: Ba.nl' Tax qa.se. 
l�Hi,_.:_,yames Lai•llaw, vs: R. ''"· F aris, Commlsslonr-r of Reclamation for 

the Department of Reelamatlon of :t·he Statr- of Idaho a.nd Guy B. 
Prunty, 'Yaterm aster of ''rater District No. 11-D. ol' Blaine County, 
Idaho; Re : Summary Adjildication. ! 

· · 
· . i ' 

61l()..-8tat•' of Idaho, on the relat.lon' of Bert H. l\Illler. Attor11e�· (leueral, 
Ys. Beneficial Pf-otecthe Association, a •le facto corporation. Re: 

Quo \Yarranto Proceedings. 
I 

fWl'--CarPy Lake Resen·oir Com pany, Iii corporation. vs. R. "\Y. Faris, 
· Commbsloner of Reclamation an1l 'II'. I,. Con•lle, Wntenn aster, Dist. 

l l · B. Re : Summary Adjudication. · . ' 
fl1'3-Rlalne Co. Canal Co., a_ corporat.lon,; and l\I. H. 'Yoods, on·· behalf of 

himself and on bl'ha1f of all other! water users slmllarly situated, 
8uch water users being aU of the 1�ater users under the Blaine Co. 
Invest, Co. Project, vs. R� "'· Faris, Commissioner of Reclamation 
of the State of Idaho, an•I N. 'W. Hansen, ·watermaster of District 
No. 9, Litt.le Lost River, State of Idaho. Re: Summary Adjudica·
tion. 

GSS-ldaho lllntual Benefit Association, Inc., a corporation, ys. lr. H. 
, Bakes, Director of the Bureau of Insuranl"e of the State of Idaho. ' Re : Death Benefit Associations. 

;o t-H. l\I. Rogers n. E. !Ult-0n Christensen, as Watermaster of Water 
ll lst. 1' o. HI of tile St.atE.' of Idaho ;  R. W. Faris, as Commissioner of 
Rechuuatlon of the St.ate o f  Idaho. Re : \Vater Rights. 

7 12-State of Idaho Jx rel G. E. :llcli:el�ey, Com'r. of Public W ork�, v�. 
- James L. B arne�, l\[ary C. Rke and Elizabeth 'Y. Barnes. Re : 

Condemnation. 
· i 
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723-C. C. Anderson Stores Cc·mpany, et a1, vs\ Ben D lt>fendorf, Commks· 
sloner of Finance of the State of Idaho.i Re,: Action to test Sa]es 
Tax. , \ '• ! 

' I 

728-State of Idaho ex rel Harry C. ParsolliS, State Acudltor vs. Bien 
Chapin, Mildred-Tribble, •and V. L. Boycel Re : Action to collect on 
bond for money due the !Fish and GaJne IDept. for licenses. ! ! • ' i 734-Ell Juklch YB. E mmitt. Pfost., Commissioner· Of Law Enforcement ! of 
tbe State of Idaho. Re: Revocation of Beier License. 

· 735-Meh"in �. Jukich vs. Emmitt •Pfo�t, ComJ11ssloner of Law EnforJ<'. 
ment of the State of Idaho. Re: Revocatioln df Beer License. I : : 

747-0tto Greenhood and Henry C. Trane, C�- partners, doing busintlss 
under the firm nam1> and style of Otto ljtreenhoo1l Co. vs. E mmlltt 
Pfost, Commissioner of :Daw ·Enforcement jof the State of Idaho. Re: 
Action to enjoin revocation .of license. j : . i I 761-The People of the State 1of Idaho on the jreTutlo;n of R. H. Thom[ll• 
son, vs. Kellogg Powe

. 

r and Water . colpany, a corporation. Hie': 
Action to compel deliYery of water. . [ 

765-State of Idaho on the relation of Ben iDl�fendorf, Tax Commls· 
sioner, vs. Niagara Spra;yer and Chemical Co., a corporation. Rie : 
Sales Tax Evasion. j ' 

767-Unlted Pacific Lnsnrance Company, a co�ratlon, vs. W. H. Bakies 
as Commissioner of Insurance of the State[ of Idaho. Re : Adjurlri
cation of Tax Liability. \ • ! , 

781-F. Lee Johnson, CommlsEJoner of_ A grlcultjure of the State of Idaho, 
. vs. Harry C. Parsons; State Auditor of thf State of Idaho. Re: Aic-
tion f-Or declaratory judgment. ' 

( Crlrnlnal) 
;. 

(Pending) 

. DISTRICT COURT. j 
764--State of Idaho vs. W. F • .  Mc:Mahan. Re: 1ianslaughter. 1 7S3-State of Idaho H. 1\:enneth KonnL Re : V1olation of driver's licen13e 

act. 

(Civil) 
(Closed) 

I 
SUPREME COURT OF THE UNITED STATES 

567-In the M atter of
. 

t.he Application of the l�regon Short Li�ne Rail
road Company· for Certlffoat� ,of Public C nvenlence and � N>.<'!islty. 
Re : o. S. L. application for abandonment of Talbot Spur. ' 

• · I  

561-Flle No. 2 State of Idaho and J. D. Rlgn y, M. R«>se Hattabang_h 
and H arry Holden, constlitutlng and as th Public Utillt!� Commls-
81on of the State of Idaho, vs. \JnJted Sta es of America, Interstate 
Commerce Commission and Oregon S hort !ne Rallrcad Company, ia 
cor.P<>ratlon. Re : Aoba.ndonment of Ta.lbot pur. 

I '  I '  
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(Civil) 

·(Closed) 

SUPREllIE COURT O F  THE STATE O F  IDAHO 
60H--J,(•wlston Orchrur1ls Irrigation District, a . .  municipal cor]loratlo.n vs. 

' Jlary "\Y. Gilmore, 'Treasurer and Tax Coliector of Nez Perce County, 
Idaho. 

i:m�stat� of Idaho ,on the relartlon of Bert H. Jllller, Attorney General 
of Idah o, ys, State· Boa.rd oi E 1lucat1oh and Board of Regents of the 
U. of I., a corporation, an•il Jerome .t. Day, Jlrs. A. A. Steel, J. F • 

• Trnny, Ashur B. "\\""flson, Clency St. ;Clair and J(}hn w·. Condie, as 
Su p't. of Public I1i�tructlo.1JJ, and F rank N. Stantori, as B.ursar of U. 
of I. Re : .Validity of Chapter 5 5 ,  1st :Sxtraordinary Session Laws of 
1 93� . 

i-18-ln the Matter of the A]l]llicatlon of Ti. H. Rogers, J-0hn RllJldaU, and · 
.F. G. _Pitzen for Writ of Habeas Co11pus. Re : · Illegal Contracts. 

i04-En1 Smith, Claimant ami i Respon.dent and s·tate of Idaho, ex rel 
Parsons, n. l\IcH an H ar11•,\·are Co., ]1:m]lloyer, and State Insurance 
Fu111I, surety. (Appealed from the Findings of the Industrial Ac

. eitlent Board.) 

(Cfril) 
(Pending) 

SUPRE::llE COURT O F  THE :STATE O F  IDAHO 
7:!4-Unlted )lercury l\Ilnes Co. an1l Yell&w Pine Company, YS. EmmU.t 

Pfost, Co>.1'r. or Law- E ni'., an1l Bed H� :M iller, Attorney General. 
Re : l\fine 'Jlax Act. 

· · 

7:!0-f;<'o. II. ·walla<'e, Inc;., a eorporatfon, 'rent.worth & Irwin Inc., a 
<'OfJloratlon, Raynwr i"]Iotor l� om]lany \ a  .. corporation, and D. E. 
W11lh1<'l', doing huslnei.o;s u nder the timde !nainl' am! style of ·wallaee 
Brothl'rs, for and_ In 1behaU of them seh]es anti all others slmllarly 
sltu ate1l, vs. Emmitt Pfost, as ComiTll lss loner of Law Enforcement 
of. the Statl' of I1laho. 

-

iH-!:•Hah' of lllaho on the l"l'latfon of Emmit Pfost, Commissioner of Law 
E nfor<'ement. n. Boise City, a municipal l'Orpor.atlon. Re: Collec
tion of gas tax. 

74'.�ln the )latter of the" A]lJ!lleat.lon of Flo�·tl San<lu�ky for a "\Yrlt. of 
Habeas Corpus. R.e :  ::uurcier. 

· · 

;'r. i-In t hl' ]fattpr. of the A11plk11tlou or ·:wrnlam ;J, Humphrey, for Writ 
of Habe·as f' orJlUS. Re: ��llegt:-d illega.l incar�erat'Ion. 

; ; .f-Stah• of lllaho ,-s. EYi'rl'tt. E. Hunt, _ Dls�.rlct Judge. R e :  Application · 
fur \\"ri t of Hev iPW. 

(Crlmlna!Ji 

(Pend ing] 
SU PRinr E C O l'RT OF TH E . STATE OF ..  ID AHO 

j -13-T hr Sfat,e or Idaho n. Dnuµ-las Yan Ylaek. Re: :\[urder 'O f  t h e  first , 
dl'gree. · 

a;.-statP or ltlaho vs·. Lon•ll .lloward. Re : :\1unler. 
j,J9--St.ati• of Idaho H. Leslie' Yockey and Jilek Allen. Re : First degree 

burg la.ry. 
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i53-State of Idaho vs. George D. Wilding. Re: Jauery. 
i54-8tate of Idaho vs. Cliff D:avls. Re : Grand 1Jrceny. 
i56-8tate of Idaho. n. Melvin Archer. 

( Closed) 
IN THE DEPARTMENT OF LAW ENFORCEMENT, 

STATE OF IDAHO . 

7\1 

i38-In tbe Matter of Revocation ot Barbi!r Llc�nse of Gust Parris. Re : 
ReYocation of License. I 

I 
(Pending) 

·' 

i 

(Ctvll) [, 
INTERNATIONAL JOINT COMr ISSIOX 

300-Applicatlon of ·west . Kootenay Power and !Light Co., Ltd. Peunls
slon to constrnct and operate certain permanent works In and ad· 
jacent t-0 the channel of t!he Kootenay River, for storage purposes. ' 

I . -
(Civil) j 

(Clost>d) 
INTERSTATE ICO:!IIMERCJE CO::! MISSION 

598-No. li,000. Rate Structure Iin-estlgation, Pdrt VII. Grain an1l Grain 
products withl.n the ·western District and fqr export. Re :  Grain rate 
case. 

(Civil) 
(Pending) I 

BEFORE THE PUBLIC UTILITIES I coM:1nss10N, 
STATE OF IDAHO ; I 

ii6-In the Matter of Application of George Staiulen for Permit t-0 Oper· 
ate Freight Serdce . nnder the provisions I of Chapter 267, Session 
Laws of Idaho, 1929. Re :: Proceeding to gpnt permit. 

(Civil) I 
(Closed) ! 

, BEFORE THE PUBLIC UTILITIES l
l
1 �0MMISSION, 

STATE OF IDAHO I . 

762-In the Matter of the Complii.Int of . W. L.· l :iioblnson, n. The Inter
. mountain A.nto Freight, Inc., a· corporatl�n. Re : Action to com]"I€'! 

. insurance. I . 
iiO-In tl!.e Matt.er of Gas Rates of Citizens Utilities Company, a corpor· 

atlon, successors to Public Utilities Cons+lidated _ Corporation. Re : 
Validity of gas rates. I 
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JIORTGAGE FOREC�OSURES 
I( Closed) 

3 4 69-State v. Il. D. Merrlll, . et al., Fremont County. Interest paid, case 
dismissed. 

395 0-State v. R. D. ·Merrill, et al., Fremont County. Judgment taken, 
· property sold. · ' · 

441 5-St.ate ,., A. S. Hawkes, •F:Jremont Coihnty. ,  Taxes and interest paid, 
case dismissed. 

' · · 

4 689-St.ate v. Gus A. Isenburg, : et u_x., Fr�mont County. Judgment tak-
en, property sold. · · · 

5 2 7 S-St.ate �-� Henry Maw, 
1
et ; ux., Can]"on <County. Judgment taken, 

property sold. 1 , i . : ' 

259 [-Frank R. Sliva, et al., Goo.ding County, Deed taken'. by State, action 
dism issed. ' ] , · 

2 8 60-State 1·. !l"vln E. Rockwel!, et al., 'Ada County. Judgment taken, 
property sold. ' i · · 

3 0 S7-State v. W. I. Sklnner, et: al,, Ada County. J::Udgment taken , prop
erty sold. 

3 1 oO-State v. t: rlna Pt>rkel, et al., Canyon County. Judgment taken, prop-
erty sold . · i ! 

3 2 7-S-St.ate ,., Roy Elhl'rt Carpeht er, et _ux:, Ada County. Judgment taken, 
pn•perty sold. I 

· 

i r ' 

3 G J:3-Stufo �· • •  J. J. Martin; et al., Idaho croum:y. Judgment taken, prop-
�� s�d. I . 

37'1 S-St.ate v. FrPd«:>rlc S. Lloyd, 
-hy 8tnte, action (fo<missed. 

Pt al., �win full� County. Deed taken 

3 9 � 4-St-11.te v. Levi G. ' Metealf; et al., c:i�as . County. Judgm�nt taken, 
proper.ty sold. 

1 • 

4 1 � 0--State
. 

v. Daniel \\'eeks, et 1al., Oneidal Com\ty. judgment taken, prop-
L•rt:y sold. . . I , i 

I 1 ·  • · 
.,_ 4 1 � 1-Stat(• y, L. E. Eck, et al., Ada Coumty. Judgment taken, property 

sold. ' . · \ l 
417 7-St.ate ,., Jack Dt>ar;, et aJ., Owyhee '.county. Judgment taken, prop-

t!rty sold. � ! 1 · -

I j i 
�:l�3-State ,., George S. Collin�, et n.L, Bqundrury County. Deed taken by 

State, action · dismissed. 
· 

' I I . 
·1 Sn9-St.nt<- ,._ J. J. �[('Clements, et. ul., ").Y:u;hingfon County. Judgment 

taken. property sold. ! · 

fiO� O-Stnt<- ,., I� dward s. _Tay!Ctr, et a'.., c::i nynn County. Judgment taken ,  
property solct. i "'--•. 

;;o;;-.1-State v. Sylvt>stpr Hill, et ai., C'ar\yon • Count�-. Judgment taken. 
property gold. 

., ' 

o3� 5-State '" 1nmam H anna> Pt ux., Bu tte : County. Judgment ta.ken, 
pn:>11€rly sold. 1 ' ' 

I 
53S9-State ,., Sleight, Thomas 1 George. e1j u::-:.,. Bear Lake County. Judg

ment taken, property sold. 
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- I 5398-State v. Ruth , E. Webb, et al., Owyhee County. Judgment taken, 
property sold. l 5 4 5 3-State v. Daniel B. Cody, et ux., Bingham C unty. Judgment taken. 
property sold. · 

5500-State v. James R. SteYenson, et·al., Canyon County. Judgment tak
en, property sold. 

5402-Strite Y. Parley S. Hammell, et. al., Teton iCounty, Deed tal;:en by 
State, action dismissed. 

440 7-State T. James Garnett Port, et al., Cassia County. Judgment tak- l 
en, property sold. 

3 6 5 3-State T • •  John A. Sjostron1, et al., Blngham Count0-. Judgmen t  tak
en, property sold. 

5336-State 1·. Alfre'l 1Yllson, et al., Cassia Copnty. Judgment taken. 
property sold. I 

�- . i 

)10RTfU.GE FORECI.OSU;�· S 
(Pending 

4 8 82-State T. Elizabeth Holmes Allen, et al., Lin oln County. 
4615.:._State v. Julius O. Bh1me, et al .. Custer Co nty. 

5 2 62-State v. Edward D. Barney, Canyon County -
�095-State T. :'.llannie J. B a:ylE-s, Ada County. · 

• I 
-i 528-State T. W. B. Boydstun, l't al.9 Valley Couhty. 
3 5 9 0-State v. Brig�rnm B�s,,·orth, et al., Bannocif County. 
5�62-State Y. C. 1' .  Cal1m1s, et al., Camas Count'" 
249 ·!-State T. Albert "'· Darling, et al., Canyon pounty. 
5 175-State v. Cecil Y. Deary, et al., Owyhee County. 

5 33()-State Y. William Ft\.llis, et al., o;eida Coun�y. 
3180-St.ate Y. Mary Fog·erty, et al., Canyon Cou+ty. 
3573-State , .• Lot L. Feitham. et al., \Yashingtom County. . . . 

I 5285-State 1·. :llerlln J, Francis, et al •• : Boise .County. 
5 1 82-State Y. 1lary A. Frost, et al., Boise CountJ: .  . I . 4-!1 6-Stn.te y, A. S. Hawkes, et al .. Fremont Co14nty . 

. : . . I 
5-!61-State Y. Otto P. Hc·ebel, Exeeut(\r, et al., B:Utte County. 
4S2i-State v. George Hill, et ux., Fr�mont Counh-. ' i H � l-State Y. Paul H.01lges, et al., Custer Countyf 
�S31-'-�tate '"· Edwin �. Litt.le, et. ux., ·Tetc.n Court�-. 
5-1 69::-State Y. J. E .  :'.llorelan\I, et al., canyon Coljnty . 
.J 9 .J O-State , .• :llatthewF, T. W., et al .. , Cassia Co0Lmty 
36'3 0-State y E•lna R llikeseU, f4 al., 1:etcm Counlty. 
5263-Stat.e Y. ,John H. Olson, et al., C:1ssi:: Count,.-. . I 
5 1 2-±�State y. Anders C. Pet.el'!'en, Pt nx., Oneida ;couniy. 
5232-State Y. Anne :M. Phippen, et al.,

.

_
Ada Counfy· 
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4 2 1 5-State v. B. C. Phetteplaee, et al., Cu�ter Coun t�-. 
-!!!Ro-S tate v. V. F. Powell, et ux., Valley J::ounty 

-i l ;>:1--Statl' Y • •  John I,. Reiblufon, et al., Carha.s Comity. 
4 7 -rn-s tate Y. Uenry 

_
Seeger, et :al., Oneida icoun.ry. 

4 � H i.-Stat1• ,._ Fred Swanstru m ,, et al., .Tet;m · County. ; " 
34 G'S-Stah1 v . . J. E a rl ·whitely, <>t al., _Cassila County. 

IXDl'STlJ.L\.L ACCIDE�T HOAIW 
Xov�mber 1st, 1:!l:l6 

· ( Closed) 

1 -ii 5-S t.ale, cla)mant ,.s. At.las 'Ille Company.:··Re : Brunn Pahll«» dece.ased. 
[ - (i �-St.atP, elalmant n.· Kellogg Power i& ·water Com pany. Re : Ray 

Rowland, cleceasecl. ,. . 
l-t�4--State, l'lalmant vs . . Sunshine l\Ilnln14; l' otnpany. Ice : J o h n  \Yeigley, 

decL•asecl. 
l - 1> ;,-Stah', elalm ant' vs. Intl'rmountain lllrl' Works C o m ]Hl l i )·.  Re : Lu-

c i l le \\'.i l l iams. decea.sed. . _. 

l - 1 ; ,;-sta t C', l'lal mant n. Tlw O h io )lafl'h ('�lnl J iany. Ro? : E,·en E1lison, 

deceased. · .lo;- ' 

I-Gfl-·&.at•'. claim a n t  vs. G-nome Gold :lllining ('o. Re : Jack A. Hyde; 
ckceasecl. 

I- 70-S t a fp, e�ln11111t n. A nller:lca n Falls · :canal SN·urit!Ps Com1>any and 
ltol'liionl C ann! Com pan:c. Re : Paul \\". C l ll'Utn. <ll'ce<u;ed. 

1 - 7 1 -Statl', rln lmant ,.�·. _F. H, DI' "\ t\ej" f & . Co. Tfo : A ndy Raushenbgr, 
lh'cea�ed. 

1 - 7 �--Stut i', 1•la!man t H,· Ha.lph lhnis anti Tony �l a rrazzo, Contra!'t ori<. 
Ht'· : \\' i l l i a 1n. · H n t t· �n. <lccPa�ed. . i 

1 -· 7:>-St atl', rlalman t Ys, A. G. C n m tJi lll !l"�" Re : V<rs Enm. deceased. 

l - H-Stat(', !'.ln lm an t YS. :ll!'Hnt1 Hartlwalrl' ('o m pn u y. :lt> :. �I. F. Smith, . tle-...-t>a!-H.'(l. ' �· � 

1 - 1 7-Stnl <', !'la lmnnt ,.,. I,. 0. Larson ,tj Rk.lrnr<I 

s h ip. H.L' : C harlc·.s � Ben.son. de{'.l':tSl• cL ·-
1 - 7 ,-Stalt'. t'lalmant vs . .  L. (It,_  i-arson .� R.irharci 

sl!I J>. Ht.' :  AllkTt E·ri�k�12n. deC'f«lsed. 

k .J olrnson,11 Co-partner· 

. I . . 
.Je h n so11. j Co-partner.· 

I 
J - l !l - S f ati', 1·ln l ma nt p;, W h itl' Pine I.uni h<•r Compa 11 J·. He : !Albert Berg, 

dt•<:t':J �t.'t i .  l 
J - So--.<;tat<". rlal11r n n t  '""· l'tah Const rn r.ti;m C o m pa n y. Re : J�'s..� M. Kipp, d �'Cea.<cd. 
1 - Sl--St.at l', rlal mnnt '"'· I claho R11 r1'i111 ofi H lg-hways. Re : Robert R. Rey-

c - � � - St nh'. 1·!11.lm nnt n; ln tll'aulent Sch11•i>I ll lstrll't No. 6, Cnrihmi Coun
t )-.. Ht: : H.ussr-J l  Ga r�·t ,  dt.•ceasf'd. 

I - :0- 3-Stntt>, <'lal m a n t  '"''· Su11 set .)[l'rcanille Com [ln n y. Re : La""rencc H. 
G r.:1ha1n, dece;ised� 
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I- 84-S!.ate, cla!mant Ys. James B. )fo�s. doinglbusiness UIHler the name 
or The City Baker) . Re : James Roberts n,  deceased. 

I-85-State, claimant Ys._ Bannock County. Re : Alfred King. deceased. 
-I-86-Stlite, claimant YS. T. E .  Robinson. Re: Elton Clark, ·a�eased 

I 
I-87-State, claimant vs. Mon:+:on - Ii:nu uson ('01i1 1nm �·. R P :  Roy L. O\\'en,  

deceased. 
· 

I-SS-State, claimant n. F. E, R. A. for Idaho, A d a  ('ounty, Projl•ct Xo. 
l- B:J-16. Re : Emil·qz�ge, tlecea;;ed. 

-1"89-State, claimant v,. Fll"ltlen L' Polrl<>r. ·R.le : Louis H. Stroyan, cle
ceased. 

I-9 0-State, claimant YS. Gilt Edge )I[ne�, Inc[ . Re : Arthur Oste rberg, 
deceased. 

I-9 1-St.ate, claimant vs. Bu nker Hill , & S ulllvaln Mining· ant! Concentrn· 
ting Company. Re: Frank Rogina., decea$ed. , 

I . 
I- 9_2-State, claimant YS. A. G. Cununli1g·s Re : I Sigurd Brun, deceased. 

I-93-State, claimant vs. 1nlan1-tl :Motor · :Freighr. Co. Re : Fred 'i\'inters, 
deceased. 

" 
[ 1- 94-Stave, claimant vs. F. E. R. A. for Itlahp, At!a County, R o;.e E tI .  

wards, Agent. Re : Ed\\'ard vV. Gc«rnt. de<beasE-d. 
l-9 5�State, claimant vs. Elmore Company. Re: I John Solosab:tl, dcce_"sell. 
1-9 7-State, claimant n; Fetleral Mining & 1 Sm eltlng Com pan r. I�e :  

Lau1·i Aro, . deceased. ! -
1-98-State, claimant Ys. BnrE-au of H!g:ltwa)·s, State oi I1laho. Re : Clar-

ence Dah ler. , ' I 
I-99-State, claim ant ,-�. ltlaho Power Com 1mi1J. H.P: Fn'<l f'.:iher, de-

· ceased. ' ! · I I-10 5-S4ate, claimant YS. Sannu·l Y. �o.ng. Re :  rernon Driskill, dvvc•:tsC'<l. 

INDVSTRL\.L ACCIDEXT �O AHD 

Xornm lJ.er 1st, Hl:lf> 
(Pent!lng') I 

1-96 -State, claJmant YS, Robtn�on Con struct1on Company. Re : Ralph 

Christie, deceased. 

I-1 00-State, claimant .-s. 1.L 1V. Brown _;incl I\ H.' B. 1\"ay. Re :· Orson 

\Yilliams, deceased. 

- - I - 1 0 1-State, clalmant vs. Po,tlatch Forests, �nc. Re : John Arnlerson, 
deceased. I 

I - 1 0 2-State, claimant ys. Potlatch Forest
_
s, Lnc11 Re: Paul s_ ent , deceased. 

1-103-State, claJmant; .-s. Bunker Hill ,& Sull ,·au Jiinlug an1\ Com-in -
tra.ting Company. Re : ,Toseph Kendrick decea sed. 

I-10�-State, claimant ys. Lewbton· Clarliston) J,nmhpr Co. n.<> : \Ym. 
" Thornton, deceased. i 

I-10 6-State, claimant TS. Roy Xorrls, Jack Lelnar1l 1m1l G u s  A l m q u l�t. 
co-1mrtners d oing busin_ess under :the nalme of H u nH•r Ll'a,a•. Re : 
�orman Pierce, deceasetl. \ 
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