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REPORT OF THE !}ATTORNEY GENERAL "
| t‘ ! December, 1936.
Honorable C. Ben Ross, ‘ ‘ : ‘
Governor of the State of Idaho,
-Boise, Idaho.

Dear Governar Ross: !

In compliance with sfatutory requirements I have the
honor to submit my repoqt for the biennial period ending

December 1, 1936.

i

DUTIES

The Attomey Generall is the chief law officer for the
State. His general duties are prescribed by Section 65-1301,
Title 65, Chapter 13, Idal',lo Code Annotated, to-wit:

~ (Section 65-1301, I. C.|A.), Duties of Attorney-Gen-
eral.—It is the'duty of the attorney general: :

1. To attend the Supreme Court and prosecute or
defend all causes to which the state or any of ficer there-
of, in his official capacu"v is a party; and all causes to
which any county may be a party, unless the interest
of the county is adw:rse to the state or some officer
thereof acting in his off1c1al capacity. Also to prose-
cute and defend all the gabox'c-lxxexltloned causes 1n the
United States courts: And in all cases where: he shall
be required to attend upon the Unitéd States courts,
other than these sitting!within this state, he shall be
allowed his necessary '*md actual expenses, all claims
for which shall be audlted by the state board of ex-

_aminers. o :

2. After judgment in any of the causes rurerred to
in the preceding subdivision, to dlI‘CCt the issuing of
such process as may be necessary to carry the same in-
to execution. - %

3. To account for ar‘_;d pay over to the proper of-
ficer all moneys which may come into his possession be-
longing to the state or t¢ any county.

i
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4. To keep a docket of all causes in which he is re-
quired to appear, which must, during business hours, be .
open to the inspection of the public, and must show the
county, district and court in which the causes have been
mstltuted and trled and whether they are civil or crim-
inal; if civil, the nature of the demand, the stage of the
pmcuedmos, and, when prosecuted to judgment, a
memarandum of the ]udgment of any process. issued -
thereon, and whether satisfied or not, and if not satis-
fied, the return of the she_nff, and if criminal, the na-
ture of the crime, the mode of prosecution, the stage
of the proceudmgs, and, when prosecuted to sentence,
a memorandum of the sentence and of the execution
thercof, if the same has been executed, and if not exe-
cuted. of the reasons of the delay or prevention.

5. . To exercise supervisory powers over prosecut-
ing attorneys in all matters pertammg to the duties of

* their offices, and from time to time require of them re-

ports as to the condition of public busmcss entrusted to
their charge. )

6. To give his opinion in wntmg, without fec, to
the legislature or either house thereof, and to the gov-
ernor. secretary of state, treasurcer, audltor, and ‘the
trustees or commissioners of state institutions, when re--

- quired, upon any guestion of law relating to their re- .

spective offices.

7. -When required by the public service, to repair’
to any county in the state and assist the prosecuting at-
tornev thereof in the discharge of his duties. ’

8. To bid upon and purchase, when necessary, in
the name of the state, and under the direction of the
auditor, any property offered for sale under exccution
issued upon judgments in favor of or for the use of the
state. and to enter satisfaction in whaole or in part of
such judgments as: the consideration for such purchases.

9. Whenever the plopert\ ol .a )udgmgnt debtor
in any judgment mentioncd in the preceding subdivision
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has been sold under a prlor judgment or is sub]ect to
any judgment, lien, or encumbrance, taking precedence
of the judgment in favdr of the state, under the direc- .
tion of the auditor; to redeem such property from such
prior judgment, lien or lencumbrance; and all sums of
money necessary for such redemptlon must, upon the
order of the board of examiners, be paid out of any
money appropnatLd xoxL such purposes.

10.  When'in his’ opm10n it may be necessary for the
collection or enforcement of any ]udgment hereinbe-
fore mentioned, to ins: 1tute and prosecute, in behalf of
the state, such suits or‘other proceedings as he may
find necessary to set: as;de and annul all conveyances
fraudulently made by sych judgment debtors; the cost
necessary to the prosecution must, when allowed by the
board of examiners, be paid out of any appropriations
for the prosecution of dclmquents

11. To dxschargc t}iw other duties prescribed by
law. : : i '

12. To report to thei.governor, at the time required
by this code, the conditidn of the affairs of his depart-
ment, and to accompany] the same with a copy of his
docket, and of the upmts received by him from ‘pros-
ccuting attorneys.”

In addition to the foregoing general duties the Attorney
General is required to perform other duties of a more or
less spucnal naturey as. endénmd by the following statutory
_provisions, to-wit:

(Section "14-205, L. C ‘-\ ) ‘“‘Investigations and pro-
ceedings concerning property subject to escheat—Duty
of attorney ?encral—Dljtv of public administrator.—
The attorney general. o such prosccutmg attorney as
he may dLSlgnate, may make an investigation concern-
ing, and may institute prgceedings, if necessary, for the
discovery or recovery ofT Il real or personal property
which has escheated or should or will escheat to the
state and for such purposes the probate court, or other
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court of competent jurisdiction, is authorized to cite to
appear- ‘before it any person or persons; trustee, admin-
istrator or ekecut(,)r or firm, association, partnershlp,
common law trustior corporation, or any member, offi:
cial, or employee thereof and the attorney general or
such prosecuting attorney as he may designate, is au-
thorized to take such proceedings as are necessary to
reduce such real or personal property to the possession
of the state. The public administrator of the county in
which such property may be found or located, shall in-
stitute probate proceedings whereby the succession to
such property may be established.”

(Section 14-424, 1. C. A.) “Duties of state auditor and
other officers.—The duty of administering and enforc-
ing the provisions of this act is hereby imposed upon the
state auditor, and he is hereby given full power and
authorlty to administer and enforce each and all of the
provisions hereof.-He is empowered to bring suit in any
court of competerit jurisdiction, necessary for such ad-
ministration and-en{orcement. He shall provide a prop-
er system of file, records, indexes, and accounts for the
filing, keeping and preserving of all documents, papers
and instruments ‘of whatsoever nature filed or sub-
mitted to him in connection with the administration of
this act, and of all moneys pald or-collected under the
provisions hereot.”

(Section 19-2607, I. C. A)) “Governor may require
opinien on statement.—The governor may thereupon
require the opinidn of the justices of the Supreme
Court and of the attorney-general, or anv of them, up-
on the statement ﬁo furnished.”

(Stetion 43-1313, 1. C. A.) “Duties ot attorney-gen-
cral.—The attorngq-gemral shall be the legal adviser
ot the board and'shall represent it in all proceedings’

wheney er so requested by the board or any member

thereof.” -

(Section §9-204, ]] C. A.) “Attorney-gencral attorney
of commission. —llt shall be the right and the duty ot
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the attorney-general to tepresent and appear for the
‘people of the state of Idaho and the commission in all
actions and proceedings.linvolving any question under
this act or under any order or act of the commission
and, if directed to do sq by the commission; to inter-

vene, if possible, in any action or proceeding in which
any such question is involved;.to commence, prosecute,”

and expedite the final determination of all actions and
proceedings directed or duthorized by the commission;
to advise the commission|and each commissioner, when
so requested, in regard to all matters connected with
the powers and duties of 'the commission and'the mem-
bers thereof; and generally to perform all duties and
service as attorney to the commission which the com-
mission may require of him.”-- --

(Section 61-2464, I. C.!A.) “Legal advisors of. tax
commissioner.—The attdrney-general of the state and
the. various prosecuting jattorneys shall be the legal

. e . R
tounselors and advisors cvf the commissioner.”

(Section §7-601, 1. C. A)) “Reports to be printed and °

1

delivered to secretary.—All annual and ‘bi-ennial re- -

. | ~ .
ports of state officers and state board of control, both

elective and appointive,_}vhichiare now authorized or

which may be hereafter authorized by law to, issue such . -
reports, .shall be compiled, printed and delivered to the . -

secretary of state, on or| before the first day of De-
cember of the last vear which said reports cover, to be
by himn delivered to the persons hereinafter mentioned,
said reports to be of uniform size, quality and print.

(Section 57-602, I. C. A) “Distribution of reports.—
There shall be delivered; to the secretary of state on
or before the first day of December of the said year,
to be by him receipted folr, at least 300 copies of each
of the said reports for |distribution as follows: One
copy of each to the governor; one to each head ‘of the
executive departments of |the;government; one df each
to each member of the legislature, on the first day of
the scssion, or sooner if practicable, and the remainder

Digitized from Best Copy Available



14 ' REPORT‘ OF ATTORNEY GENERAL

to - such cmzens as the secretary of state may deem
proper.”

~.

(Section 57 603, I C. A) “Fallure to make report a
misdemeanor. Any failure to comply with the provi-
sions of the two precedmg sections by the person or
persons charged by law with the duty of making, com-
piling and delivering said reports as’in said sections
prov1ded for, shal]] be a misdemeanor, and upon con-
viction thereof in ‘any court of competent Jurlsdlctlon
the person so failing shall be fined in any sum nbot less
than $200.00 nor more than $300.00, and upon noti-
fication from the sccretary of state to the prosecuting
attorney of any county wherein such offense shall have

been committed, it 'shall be his duty to prosecute such
person or persons, and collect such fine as may by such
court be imposed, and upon the collection thereof to
deposit the: samc with the sccretary of state for the
benefit of the gcntra] school fund.” '

~ Furthermore, by constitutional and statutory provision,
the Attorney- (Jenu'al s n.ade a member of the following
boards, wz

e BOARD OF EXADMINERS ‘

It is the duty of the beard of examiners to examine,
" pass upon and approxc all claims against the state, except
salaries’or compensation fixed by law. As a matter of officc
detail it may be worth noticing that apprommatcly 4500
claims pass through the office of the attorney general month-
ly for signature, independent of those that are questioned
by the state auditor and come beford the board Ot examin-
ers for individual consideration.

BO \RD OF EQU: \LILAJTIO\’ |

The state board of equalization shall meet on the sec-
ond Menday of August of cach year: examine the abstracts
of assessments of the various counties. Usually all the 'coun-
ty assessors are called before the board of examination as
to the county assessments. The values on operating proper-
ty of ail 1'1111021('15. te‘egraoh telephone and LlCCtTlC circuit

! .

i IS
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REPORT OF ATTOL\IEY GENERAL ‘ 15

‘transmission lines for state,’ county, city, town, V)llage,
school district and other purposes are fixed by the board.
This board is’in session for two weeks, during which time
complaints -of ower valuation| of the various utilities are
heard and considered, and eqLalizatiqn of assessments be-
tween counties adjusted. 5
|

STATE BOARD OF LAND COMMISSIONERS

The state board of land commissioners have the gen-
eral direction, control and Ehsposmon of all' public lands
within the state. It appoints the land commissioner who is
its executive officer. It perfowrms leglslatlve functions “not
inconsistent with law and delegates to its executive officer
and his assistants the execution of all policies adopted by
the board. It reviews on appeal all decisions of the land
commissioner in contested cases. It determines the policy,
directs the work to be undertaken and appropriates from
its fund the money necessary to carry out such work. It pre-
scribes the regulations for the government of land depart-
ment, the conduct of its empl(#yees and clerks, the distribu-
tion and performance of its business and the custody, usc
and preservation of the records, papers and documents per-
taining thereto.

The Extr aordmar\ qessan of the Tw enty- SLcond Ses-
sion of the Idaho State Legﬂslature amended Section 65-
2902, Idaho Code Annotated, added additional duties by
prov iding in substance that when the department of public
investments sought to sell any securities purchased with per-
manent educatlonal funds that the/ ‘application for the sale
thercof must be submitted to ithe state board of land com-
missioners for ‘its approval and authorization. The same
legislature amended Section 65-2901, Idaho Cdde “Anno-
tated, by further -increasing the dutics of the state land_
board in prov1dmg that the department of public invest-
ments, before investing the: moneys of the permanent edu-
cational fund in any securitics in which such money is au-
thorized to be invested, must apply to the state board of

land commissioners for authorization to loan and’ invest ..

such funds in'such securities, as is designated by the State
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16 : HEPORT OF ATTORNEY GENERAL

Constitution. It-is, thereforf:n now made the duty of the’
state board of land commissioners to pass upon and author-
ize the investment of permanent educational funds in the.
class of securities in which said funds may be invested, and
likewise to authorize the sale of any securities hc]d in the
permanent cducatxon’tl fund. ':

STATE CO- OPERATIVE BOARD OF FORESTRY

The State of Idaho contains about tw cnty—thrce mil-
lion acres of forest lands. Of said amount the state owns’
“approximately one million:acres. The largest whlte-pme for-:
ests on carth are within these areas. It is the most valuable
of all commercial timber, except hardwoods. Terc are sev-
en timber protective associations within the statc. These.
associations were orgamud for the purposc of protective
features. The state is.a member thercof. The state co-opera-
tive board of forestry is composed of the five members of
the state board of land commissioners; State Land Commis-
sioner; Dean of the School of Forestry Umverqlty of Ida-
ho; Commissioner ot Reclamation; and four persons sec-
lccted by the Governor; one from each of the North and
South timber protectlve associations; one from thc wool,
cattle and horse growers" association; and one from the U.
S. Forest Service. The objects to be attained by the state
and other agencies with which it is associated is the protec-
tion of forest resources, forest ranges, water conservation
- and sustained stream !flow. The state is divided into forest
protection districts with a fire warden in each district. The
Federal Government, under the terms of the Clark-McNary
Act of 1924, and other acts, aids in forest fire prevention,
detectlon and supprcssxon, and other fire protective work. -
The ‘work being perfiormed by the Civilian Conscrvation
Corps is calculated tol materially aid in forest fire preven-
tion and the curtailment of the spread of blister-rust and .
other devastating diseases. The work is done under the su-
pervision of trained and experienced supervisors and un-
questionably will be of permanent and ]astmg henefit to
the state and other agencies with-which it is associated.

In our former biennial report, under the headmg_
“%tatc Cooperative Bqard of Forestry,” we observed: :
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“Thc potentlal wea]th of the State’s timber holdmgs
is incalculable. It is unfortunate that legislation is not
enacted commensurate with the exigencies. The next
legislature should give some hecd to the pressing de-
mands. The entire matter should be entrusted to some -
committee or board .of long service duration whose
whole time and undivided. attention could be devoted
to the formulation and carrying into effect of a policy
of administration somewhat cqual with the necds of
the 51tuat10n, instead of leaving it to the ever- ch"mglng
caprices of political uncertainties.’

|

The reasons that might be advanccd for the sclection
of a committee, or board, to work in conjunction with thc
State Forester, is made apparent from the fact that the ma-
jority of the personnel of the present State Land Board will
ccase to function with the incoming administration, and that
any of the .implied policies hergtofore existing will be “ter-
minated by the change of the personncel of said Board. Like-

wise, the members of said Bo:
the heads of varicus departme
‘constitutional boards, arc charge

rd being clective officials,
1ts, and members of .other
d with such dutics and!ad-

ministrative activities that they arc wholly unable to.devote
their time and attention to the :ﬂdmlmstx ation of the State’
timber holdings to such extent and in such manner as will
produce the best results. In other words, it 1pp0"us to e
that the legislature’could well afford to make provision; for
“the selection of a' committee or board that could devote its

S

-entire ‘time in looking after the
plied to its timber holdings; to a
- ber carry a particular fire haza
" infested with blister rust, or otl
mately result in the destruction,
tlmbcr on various tracts. |

The legislators-of thL sou
of the State are too little inf
State’s timber holdings amount
amount of the funds-going intg
fund now comes from the sale

thern or

interests of the State asiap-
scertain what bodies of tim-
-d, or are, or likely will be,

1er conditions that will ulti-

.in wholc or in-part, of! the

sage brush sultmn
ormed as to just w hat the
to. Probably the grehter
the permanent cdumtn&na]
pf the State’s timber:. H(m-

cver, because of the absence or any well-defined pohcv,'lhm-
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ber sales are not made until such time as the purchaser is
rcquu‘ed by reason of personal needs, to make the purchase,
and in many, many; instances sales are negotiated to the ad-
‘vantage of the purchaser and a corresponding loss to the
- State. When it is taken into account that the State has made
sales for as much a5 $50,000 or $60,000 for the white pine
timber on as little as 640 acres of land and that it 1s re-
ported that the State has holdings in which the white pine
timber on some 160 acre-tracts if sold ‘at the customary
stumpage price would bring from $100,000 to $125,000, it
furnishes some mﬁormatlon as to just how valuable such
holdmgs are; and at the same time furnlshes» evidence of
the fact that every effort should be made to protect said
timber from devastating conditions, and to dlspose of it
under such circumstances as wnIl brmg the greatest returns
to the State. '

Such conditions can only come about by and through
the adoption of poilicies and the carrying of the same into
cffect through somle system more \\1eld1y than e\lsts at the
présent time.

bTATE BOARID OF PRISON CO\IMISSIO\IERS

The board of state prison commissioners has the con-
troi, direction and Imanagement of the ' Idaho State Peniten-
tiary, and it is the; duty of said board to provide for the
care, maintenance and employment of: all inmates confmed
thercin. Said Board shall meet quarterly and inquire-into
and -examine all matters connected with the government,
dxscxplmc and pollcv of the penitentiary and the punishment
and emplovment of; the prisoners confined therein. It may
from time to time rrequire reports from the warden as to
any and all of said|matters. It is the duty of said-board to
inquire into any improper conduct committed or alleged to
haveé been committed by the warden or any other officer of
the penitentiary, amd for that purpose may compel the at--
tendance of witnessés and the productlon of papers in con-
nection with any such examination. It is the duty of said
board to establish rules for the admission_of visitors 'to the
penitentiary. On the. first Monday of December of each
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year the board shall cause an audit to be made, and ‘;correct
and settle the accounts of the warden with the pemtentlary
and the state for the yéar. ! ! | |
STATE BOARD [OF PARDONS - |
The board of pardons shall meet on the first V\Tednes-
day of January, April, July arid October of each year. All
applications for pardons, comnyutations and remittances are
made to said board. It is, the Luty of the board when appli-
cations are presented to carefully consider them and make
such examinations outside the|application as it may deem
proper. The time taken up in the consideration of applica-
tions and in interviews is qunte‘ considerable. During the bi- -
ennium, 1935-1936, 258 pardadns were granted. During the
same period of time the board considered more than 600 ap-
plications and granted mter\lews to approximately 700 ap-
plicants. The pardons granted by the present board 'nre far
less than those granted by the precedmg board.

The medical report for 1931 1932 shows a deplorable
condition exists with respect to \\ enereal dlseases, and which,
though somewhat improved for 1933-1934, is now about
as satisfactory as.can be expected, all of which is due to im-
proved conditions and the efforts of Dr.. Wahle in the
treatment of specific cases. Too much pralse cannot| be ac-
corded him for his persistence land success.

.

STATE BOARD|OF PAROLES

The state board of paroies is composed of thé same

membership as that of the board of pardons and meets at

a different time. Thus far duri g the present administration
no applications for parole ha\gbcen made to the board..

STATE LIBRARY COMMISSION .

The state libraty commission has the management :and
control of the state traveling llbr'ary Said library has been
the scenc of great activity durmg the past biennium. Here-
tofore the collection of some 25,000 books had nev er been
classified or catalogued. ThxsdeorL was undertaken at the

beginning of the blenmum and has progressed to an :almar
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‘ing extent. The state trav eling hbmry as originally contem-

pl'lmi and as now being conducted is a strictly mail order
affair. Until recently the books ‘were: shlppcd in heavy wood-
en cases by [reight or express—now tlu same arc being sent
out by parcel post at 1Dpr0\1matdy twenty per cent of the
murzml cost. The po%tm"m calls for and delivers the bags
so that the drayage to and from the State House is cntirely
eliminated. A state library council composed of club mem-
bers. from the differdnt state organizations has been formed
to help carry a smtc-mdL organization of llbraly extension
work into the outlying dlStI‘lCtb It is hoped that in the near
future affiliation with the American Library Association
may be cof fLLtLd : l ‘

STATE BOARD OF CANVASSERS
The state board of canvasscers canvasses the election
returns of state and «district officers, and determine what
persons have been, by the greatest number of votes, duly
Clected to the various state and district offices. The secre-

tary of state thcuup mn notifies the various elected ofﬁcmls'

of their clection and issues a cutnhmtg thueior

~

?'1 ITIG'\TIO\‘

“T'he past two vears have produced an enormous amount

{ litigation; both cml and criminal. Especially is this true

as to real estate mortgage foreclosures and condemnation

pmnulm(rs in sceuring rights-of-way for highwav construc-

tion. The following constitutes a shart staterient of a few
ot the important cases.

TrEATY - 1910 BOUNDARY V‘\Alm\:,

A treaty between the United States and Grcat Britain
relat ne to boundaryiwaters between the United States and
Canada was wrmd at Washingten, January 11, 1909. It
wis ratified by the President April 1, 1910, and ratified by
Great Britain. March 31, 1910. Ratifications were ex-
changed at Washingzon, May 5, 1910, and the treaty was
pmduimul and became uftutl\g Mav 13, 1910

(umml v by 1t< provisions, no turthu‘, or other uses
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or obstructions or-diversions, either temporary or perman-
ent, of boundary waters on either side of the line, effecting
the natural level or flow of boundary waters on the other
" side of the line, shall be made, except by authority of the
~ United States or the Dominion of Canada within their re-
‘ spectlve jurisdictions, and with|the approval of a joint com-
. mission to be known as, the Intemhloml Joint Commission,
provided for under the terms of the treaty.

On October 30, 1935, Pcter Charles Bruner, a citizen
. of Canada, made application tg the International Joint Com-
. mission, which application was; filed December 4, 1933, for
~ the approval by said Commlqsmn of the right to reclaim
- 3440 acres of flooded land on the west bank of the Koot
enay river, between the international boundary line and
Kootenay lake in the province of British Columbia, and set-
" ting out in said application the boundary of the lands sought
to be reclaimed, and the system of works proposed for the
reclamation thereof, as well as|the course of the flow ot the
Kootenay river, and the volume of the flow thercof during
the high-water season, and various other data, for the pm- _
pose of 1ully advising the Int‘ermtlonal Joint Commission -
in the premises. - '

The. Attorney General, as the mpusmtqtnu of the
State of Idaho, was served wi th a copy of said application,
supporting exhibits, and orders- incident thereto. On  the
southern side’of the internatignal boundary line, in Bound-
ary County, Idaho, and on both sides of the Kootenay riv-
er, are thirteen drainage districts in which said districtsvare
included -approximately 33, OO'O acres of highly productive
agricultural lands. Some of the afore-mentioned drainage
districts have' gravity sluices {or drainage purposes during
-the low-water season. The gagge at Bonners Ferrv, Idaho,
shows a variation between lm\ and high watcer levels of ap-
proximately 32 féer. Eﬁtortils, thereime made to sce to it
that no artificial obstructioris lare permitted in violation of
treaty regulations that will increase the water level. Any
increase of the water level in rhe Kootenay river for an in-
creased period of time would have the effect of raising the
water tables throughout said ¢ drainage districts, and the rais-
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“ing of the water tables throughout said drainage districts
would have a harmful effect in that it. would, waterlog the
ground and by and through such saturation make the lands

less productive, and other\wse greatly damagé the same.

The application Of said Peter Charles Bnuner contem-
plated the inclusion of what is known as French's Slough,
which said slough carried a vast amount of thc flow of the
Kootenay river during high water season. It was the con-
tention of those, including the State of Idaho, opposed to
the granting of the application, that the closing of said
slough would materially raise the water' level lof the Koot-
enay river on the opp‘)oute side of the international bound-
ary line and along the drainage districts in Boundary coun-

|
heretotore mentloned : i

The hcarmg on, said apphcatlon commenced on May
16, 1936, at \Ielson,iB C., at which time appearances on
behalf of the governments, provinces, and states.and dis-
tricts were entered and maps, exhibits, and ob;ectlons filed.
After some proof was introduced on the partiof the appli-
cant, he, on his own motion, applied to amend his. applica-
tion climinating therefrom between 1100 and 1200 acres of
the lands sought tp be included within his proposed works.
The land sought to be eliminated was on the: west side of
French's Slough, which obviated the necessity for extending
his dyking across said slough, thercby leaving said slough
in its natural state, and as a consequence thercof producing
no - condition that would materially interfere with the flow
of the waters of Kootenay river. |

After some moré or less ‘informal dlscussmn, and it be-
ing apparent that the modified application on the part of
the applicant and the works to be installed in connection
therewith swould in no wise interfere with the flow of the
waters of the Kooténay river across the international bound-
ary line or bring about any harmful effects to thc drainage
districts heretofore mentioned, all interested parties there-
tofore wbiecting to the grantmg of the application as origin-
.1lly made, withdrew their said objections and the applica-
tion as modified by th]?c said Peter- Charles Bxunex was ulti-
matt.ly approved.

|
1
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' FORECLOSURES

Section 11 of Article 9 of the state constitution | pro-

vides:

“The permanent educatlornal funds other than funds ‘
‘arising from the disposition of university lands belong- -
ing to the state, shall be loaned on first mortgage on
improved farm lands within, the state, United States,
county, city, village or school district bonds, or state
warrants, inder such regulatlons as the legislature may
provide: provided, that no loan shall be made on any !
amount of money e:\ceedmg| one-third of the market
value of the lands at the time of the loan, exclusive :of ‘
buildings.” :

The orlgmal cc»nStntutlonal' provision limited the classes
of securities in which permanent educational funds could
be invested to “first mortgage on improved farm lands with-
in the state,” to ‘“United Stat¢s” and-‘‘State bonds.” By
amendment of the constitution| the classes of securities in_
~which said funds may be invested have been considerably
increased.

It would-be difficult, mde(,d to provnde 1nformat10n as
to the exact amount of permanent educational fundsi that
have been invested in first mo)rtgages on improved - farm
lands within the state; nor'is such information of any partic-
ular consequence now. However, I find that on the first day

of October, 1934, there was inv

lands permanent educational f
210,249.23.

VVlth the creation of the
“ernment” in 1919, there was
Public Investments administereq
lic investments, which commissi

ested in first mortgage farm
unds to the amount of £p2 -
: i
‘Commission Form of‘Go‘»-
created the Department of
d by a conimissioner of pub-

}oner approved the securities

~in which permanent educational funds were mvested‘ and

whose determination in that ré

Despite the fact that no
amount of money exceeding on
_ of the land at the time of maki
- the earliest date of the investm
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funds in tust farm mortgages up to the Sthi day of May,
1931, there had been mortgage foreclosures aggregating
21,246,320.67. No mformatlon, insofar-as ‘I am able to
learn, is available as'to just what amount of the aforesaid
amotnt has been returned to the permanent educational fund
as the result of re- smlex of said foreclosed lands. Nor will
_such information be available until such time as a thor()ugh
accounting is made. | ; -

[ invite atrention to the foregoing for the reason that
for years and years there has been a laxity by departmental
and administrative. heads and legislative activity that justi-
fics and warrants severe criticism, perhaps condemnatlon, of
the manner in which the school children of the state of Idaho
have been deprived of the benefits of the earnings of a fund
that upusslv bel ongs to them "by constitutlonal pronslon <

Section 3 of Arqncle 9 of the state constltutLon among

ather things, provides:
\

“The public school fund of the state shall forever
remain inviolate and intact; the interest thgrcon only
shall be L,\pended in the maintenance of the schools of
the state, * * * Nojpart of this fund, principal-or inter-
cst. shall ever be transferred to any other fund, or used
or appropriated except as herein provided: The state
treasure shall be the custodian of this fund, and the
same shall be securcly and profitably invested as may, ..~
be by law dirde ted. The state shall supplv all losses
théreof that mdy nn manner accur.’

From the bLgmmmg of the time of for ecloxurcs of
farm lands in which permanent educational funds were in-
~vested, departmental heads should have urged upon the leg-
dislature and the legislature in response thereto should have
appropriated to the permanent educational fund, at least,
every biennium, an amount sufficient to reimburse said fund
for any and all losses ()ccunlng to said fund by reason of
the investment 3f such funds in mortgages on farm loans
and subsequent hnulosun Delmquenues and laxity in this
respect, and for which there is little or no excuse, has de-
pleted the permanent lLdLlLdtl()n“ll fund to the extent of hun-
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dreds of thousands of doNars, th(_ interest from which’ would
have gone a long way in.the betterment of the upkeep and

* . maintenance of the common schools of the state. If this re- -

quirement had been attended t(D from time to time, it would
have inflicted but slight tax blurden Thr ‘ough procrastina-
tion and neglect it has now become a matter of huge' pro-
portions and such as will nece sitate courage on the partof
legislators and attending burdjns on the part of tax- p'wcrs
Independent of all other con51derat10ns, however, ‘it is -a
solemn command and further ttemporlzmg is yleldma to cir-
cumstances to an un]ustlfmble degree:

From i\/Iay 5 1921, to Sn‘:ptember 30, 1932, mwrtg'LgL
foreclosures amounted to $112,103.69. :

By Chapter. 13- of the Extraordinary Session of the
22nd Session, 1933, the powe:rs and duties of the Depart-
ment of Public Investments were curtailed to the extent
that no funds of the permanen?t educational fund may be in-
~vested in any class of securities except upon application to
and approval by the State Board of Land Commissioners.

The foregoing amendment has had a wholesome effect: It

Sy

has been the policy, as you ar
Board to diminish ‘as rapidly
investments in mortgage farm
er or lesser extent, of that pol

aware, of the present Land
as possible endowment fund
loans. As a result, to a great-
cy, there has been invested in

L

mortgage farm loans, of such funds, since October Ist, 1934,

to the present time, only $4, 900.00.
On October 1st, 1934, th

farm loans of the permanent

$2,210,249.23.

From October ISt 193

2, to September 30th, 1934,

\
cre was invested in mortgage

educational fund thc; sum of

. |
i '

mortgage foreclosures amounted to $43,598.27.

From October 1st, 1934,

gage foreclosures have been v

unusual amount of work and a
748.06. The necessity- for fg
largely from tax delinquencie;

) to October 1st, 1936 mort-
ery, very heavy, entallmg an
mounting to the sum. of $149.-
reclosures has comc about
s. The Tax L\Ioratorlum law

of the 1935 sessien had some lf)emflmal effects. But the frul
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ure in many instances of the property owner and mortgagors
to pay the taxes placed the state in the posmon where it had
to foreclose to maintain its lien as against a possible super-
ior lien if the propertv were sold for taxes, and particularly
if re-sold ata “third party” sale. This department had hoped
that this important legal questlon might have been )ud1c1al-
ly determined, but as yet it remains unsolved.

It has been shown that on October 1st, 1934, perman-
ent educational funds!invested in farm loans amounted to
$2,210,249.23, that the same have been" augmented by new
loans amounting to $4,900.00, and that mortgage foreclos-
ures within that period amounted to $149,748.06.

On October 1st, 1936, the amount of permanent edu-
cational funds invested in first mortgage farm loans amount-
ed to $1,557,898.38, f.vhich, after deducting the amount of
foreclosures within the period from October 1st, 1934, to
October lst, 1936, shows that the investment in that class
of security has been diminished to the extent of $502,602.79,
and which has come about by the paying of said amount by
mortgagors and which said amount has been reinvested in
that class of securities :of less hazard to the permanent edu-
cational fund. A continuance of the present policy will ulti-
mately result in the permanent educational fund being freed
of investments in this class of securities, and it is to be earn-
estly hopcd that that timc is not far distant.

FIRST SECURITY BANI\ VS. FREMONT COUNTY
Prior to the 1933|Legislative Session, Section 61-1401,
Idaho Code \nnot"tted provided in substance that the
shares of capital stock of any bank cxisting by authority of
this United States or thlb State and located w1thm this State,
or of an{ building and loan association, trust company, or
surety and fidelity company organized under the laws of
this State and doing business within the State, shall be as--
sessed for taxation “heu such. banking company, associa-
tion: or other LOI'}JOl'lUOn is located and not elsewhere, in
the same manner and gpon the same basis of actual value,
and uniformicy. with all other property assessed in the coun-
ty in which such .shau\s of capital stock are assessed, the

Digitized from Best Copy Available



REPORT OF ATTOR;’\:EY GENERAL Lot

- value thereof would be determmed as of the second Mon-
day of January in each year. ]By Section 61-1403, Idaho
Code Annotated, the shares oﬁ capital stock of any such
bank, company, association _or ;corporatlon was to | be as-
sessed in the name of the owner of such shares and entered
upon the personal property assessment roll under the name
of the bank, company or association or other corporation,
showing the full cash value of suth capital stock. J

The 1933 Sessmn of the Ilegislature, by chapter 159
amended the Income Tax Law and caused Section §1-2402
of said Income Tax Law to‘pro‘vide that the term “corpor-

- ation” includes state and nat:onal banks and that a tax shall

be levied, assessed, collected and paid for each taxable year
by all corporations as defined therem for the privilege of
carrying on and doing business within the State of Idaho'in
addition to any license taxes levied under any law of this
State or any taxes levied upon the real and personal prop-

erty of any such corporations thereln defined.

On the second Monday. of | January, 1933, the First Se-
curity Bank of Ashton was’ engaged in a general banking
business at Ashton in Fremont county and had a capital
stock at the par value of; $25,1000 divided into shares of
$100 each. It continued to conduct its said business at Ash-
ton until November 27, 1933, when it sold its property and
assets to the First Secuntv Bjank of Idaho . which as-
sumed and agreed to pay its liabilities. On July §, 1933,
- Willis Humphries, Assessor. and Tax Collector of Fremont
- County, and one of the appellants, assessed the capltal stock
- of the First Security Bank of Ashton and entered it;for tax-
ation.for the year 1933 on the ’personal property roll. The -
_ case is reported in 55 Ida. 76, 37 Pac. (2d) 1101, and was
commenced by respondents to prex ent the collection of the
- tax. Appellants answered: the complamt and filedi a cress
: complamt which was answered| {by respondents. The plead-
ings were so framed that only issues of law were presented
and motions were made by both|parties for judgment on the
pleadings. The question involved was whether the 1933
amendment of the Income Tax| Law exempted State Bank-
ing Corporations from the payjment of a capital stock tax.

: | :

1
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It was the contentian of the respondents that because of the
aforesaid amendment the Leglslaturc clearly intended by
g:\pmsslv mcludmg said banks within the meaning of the
term ‘“‘corporation” as used in the Income Tax Law and by
providing that the income tax required to be paid, by corpor-
ations shall be in licu of any tax on’the shares of stock of
sugh corporations, that it exempted the capital stock of
State Banking Corporations from ad valorem taxation. The
appellants contendqd that the said amendment embraced
more than one sub}ect and that the purpose to.exempt
shares of stock from taxation was not expressed in the title,
and for that rcason the amendment vwas invalid in that it vio-
lated Section 16 of Article 3 of .the State Constitution, and
that it embraced mbore than one subject and matters plop-
erly umnutul ther e\nth v N

The case was -thoroughly briefed and argued in the
District Court of the Ninth Judicial District befere Honor-
able C. J: Taylor, Judge. The motion of plaintiffs and
cross-defendants, 1upondents in Supreme Court, was grant-
cd and that of the defendants and cross-complainants, ap-
pd].lnh n bupume Court, was denied.” A _decree was en-
tered hsm]ssmg the cross-complaint and ‘enjoining the cnl-
leetion of the tax, |

~The case was appealed to the Supreme Court where'
the decree of the trial court was affirmed and as a result
thereof taxation on the shares of the cqplta} stock of State
B.mkmq Corporations was abated o

W \FFR CO\TSER\’ATIO\’ ACT

Bv Chapter 60 of the First E\trnordm'm Session of
the 23rd Session, 1935, there was enacted what is common. -
v known as the Water Conservation Act, And which act,
among. other chings, created a State Water” Conservation
Board to be composed of seven members, six of whom were
selected by the Governor over a (rraduatcd ‘period of time,
the Governor beingithe seventh muner and chairman of.
th board. Lo R

Unlimited powers were sought to be conferred apon
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said board such as the right to suc and be sued, plead and
implead, contract and be contracted with, adopt rules and
regulations, appoint technical and other assistants and cm-
plovees and fix their compensatlon, adopt a sull< acquire
property in its own name, institute condemnation | procLLd
ings for the acquisition -of land and water rlghts deemed
necessary for the construction, operation and m"untmancg
of its contemplated works ‘ L

The board engaggd the services of an. attorney, C1€1 ks,
cte., who in due time filed claims for -services rcndc}red
Upon. reccipt of said claims the state auditor asked for the
" opinion of this office as to the legality thercof and this of-

fice rendered its opinion that the act was illegal in that it
violated various: constitutional provisions, and, '1CC01dmgl)
that the claims filed should tbe disallowed as improper
claims against the state. The! release of said opinion pro-
voked a flood of criticism from board members ind those
~generally, cngaged by the board. After a lapse of time the
auditor certified-the claims, the Board of Examiners, by a
majority vote, approved the same and warrants issued. The
state treasurer then asked for an opinion (same is publlshed
clsewhere in full in this erort) as to her liability for?y paying
the warrants in the event the act were subsequently held in-
valid. An opinion of this otflce advised there would be a
liability. and the treasurer rcfusgd to honor the warrants.
Mandamus proceedings”Were: instituted by the \V'lter Con-
servation Board in Supreme Court to compel the treasurer
(State Water Conservation Board vs. Enking, 58 Pac. 2d,
779) to pay said warrants. The action was argued twice

before the SupremL Court, thl_ act held ln\"tlld 'md the
writ denied. : :

SALES TAX LAW

By Chapter 12 of the E\ctraordmaxv SCbSl()n of the
23rd Session. 1935, there was enacted the Coopu"mu
Emergency Revenue Act of 1935, commonly known as the
Sales Tax Law. Perhaps no Act i m the history of ]Lngl'ltl\C
affairs created more favorable or adverse criticism than
did the Cooperative Emergency Revenuc Act. It was before
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the legislature in various forms until ultimately approved

on March 20, 1935.

The State Chamber of Commerce th rough its officials,
evinced a decided activity in connection with the passage of
said Act. Immedlatelv upon its passage, and apparently
without consultmg‘ state officials, various merchants’ bu-
reaus_ throughout the state circulated schedules as to the
amounts to which the tax should be applied. Shortly there-
after this office was requested, from various sources, for
its opinion as to whether or not the schedules theretofore
circulated showed ﬁhe correct amount to which the tax was
applicable. After a thorough study of said Act this office
reached the conclusion that the tax was not apphcable to
purchases of less than 50 cents and rendered an opinion to
that effect.

This :opinion dxd not meet with the approval of the
Administrator of said Act and he pub]lclv announced that
he would not be governed by said opinion and that he ex-
pected merchants to collect the tax on-:their gross sales ir-
respective .of the amount involved in the purchase. By the
terms of the Act the law provided a 2% tax and it was the
theory of this office that the application of the tax to a pur-
chase of less than 50 cents violated the provisions of the law
in that it would be the application of a tax in excess of 29.
Accordingly, in an action entitled “The State of Idaho, ex
rel, Bert H. Miller, Attorney General, vs. Woolworth,”
proceedings were commenced in the District Court of Can-
yon County, before Judge John G. Rice, to obtain a judi-

. cial determination; as to the least amount of purchase to

which the tax was applicable. The case “was briefed and
argued at great length and after due consideration of the
~ Court it was held that the application of the tax to any pur-
chase of less than 50 cents was violative of the terms and
prm'mons of the la\r\ and was not permissible. Since said de-
cision the applmtmn of the tax to purchases of less than
50 cents has not bcm made.

STATE v. VAN VLACK
In November, \1 935, the people of the state and coun-
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try were shocked by the killing in Twin Falls County of
Fontaine Cooper, a traffic officer, and the fatal Woundmg
of Henry Givens (Givens died about ten days later), a dep-
uty sheriff, by Douglas Van Vlack. At the time of said kil-
ling, Van Vlack had with. hm], through abduction, his form-
er wife, Mildred Hook. The | morning after the killing; Van
Vlack was found by searching parties lying beside a road -
quite distant .from the place of the killing. His car was
found hidden in a canal not far from where he was appre- -
hended. When questioned as to the whereabouts of Mildred

Hook, he stoutly insisted they had separated, by mutual
" agreement, during the night. Various.peace officers doubted
his statements.and search for Mildred Hook continued for
several days and until her body was found in a metal cul-
vert under a railroad track. Examination dlsclosed she had
been shot through the eye, the bullet coming out at the back
of the head. The bullet was found in the culvert. At the
time of finding the body, Van Vlack had been charged with

the killing of Fontaine Cooper. Subsequently he was cha[rged
w1th murdering Mildred Hook.

On request, J. W., Tavlor, one of the assistants of this
offlce, was detailed to assist! the prosecutor, Edward Bab-
cock, in the trial of Van Vlack for the murder of Mildred
Hook. The trial was set for January 19th, 1936. Shortly'
before the trial, I was requested to join in the prosecution.

" The trial came on regularly and after some four -and
one-half days a jury was selected and sworn. The presenta-
tion of evidence and testlmOny, some of which was from
expert witnessés, continued for two weeks. After argument
by respective counsel and the instructions of the court, on
the late afternoon of Saturday, February 8th, 1936, the jury

returned its verdict fmdmg the defendant, Douglas: Van
* Vlack, guilty of murder in the first degree and recommend-
ing the infliction of the death penalty. Judge Barclay dis-
charged the jury and fixed Tuesday, the 11th of February,
1936, as the date for the imposition of sentence, at which
time the defendant was adjudged guilty of murder and sen-
tenced to be hanged on Friday, April 3rd, 1936. An appeal
from the judgment was taken by defendant; which: staved
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the execution ther eof The tmnscrlpt is the most voluminous
of any criminal case to come before a court:in years. The
1ppcl‘ant has heu‘toforc filed and served his brief with as-
_signments; of errar; the state, as respondent, by Assistant
Ariel L. Crowley, has prepared, scrved and filed an ex-
haustive bricf and the appeal will be heard in the Supreme

Court within a compamtlvely short time.

It has been zunumber ‘of years since capital punlshmgnt
was inflicted in Idlaho :

No cumlml case in the history of the state, with. thL
L\ceptlon of the Haywood Moyer, Pettibone case, grow-
ing out of the assassination of Governor Stcunenberg, has
provoked the attention and interest as has that of State v.
Van Flack. I cannot refrain from the observation that pro-
. bably thm is no attor ney in the state today who has par-
ticipated in the prosecutlon ‘and defensc of more first degree
murder cascs than the writer, and it is singular, indeed, that
not until the trial of the Van Vlack case was I ever present
in a court-room wlhen a jury returned a verdict recommenc-
ing the “death penalty,” nor had I ever before been present
and hcarg a )udgnnent of decath pronounced.

[{ the Suprem‘g Court affirms the ]udgment of the trial
court, the only escape is through the Board of Pardons,

which has power to commute the sentence.

Accordingly, the ever- recurring inquiry, i the event
the judgment of the trial court is affirmed, is: What \nll
the Pardon Bomrd do?

_MINES TAX CASE

The First Extraordinary Session of 1935, imposed a
3¢ excise tax upon the value of ores, mined or extracted
within the state. The purpose of the Act was to augment
the Public School Fund. An assault was made on this Act
by a large number of mining companies and the Act was-
held unconstitutiorial by the Third Judicial District Court.
By reason of the exceedingly large amount of taxes involved
and the publlc need for additional funds in the school fund
it appearcd imperative that this"Act be reviewed by the Su-
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- preme Court itself. An appeal was therefore taken to the
Supreme- Court and is pending at the date of this report.
The importance of this case lies in the fact-that this ckcisce
is unprecedented in Idaho *history and if held valid: will
serve to convert a substantial portion of the natural re-
sources of the State to publlc interest, a thmg huutolone
unaccomplished as; regards mmmg properties.

CARAVA‘\T TAX

By reason of the new industry of transportation of au-
tomobiles by highway for sale, the 19325 Legislaturc im-
- posed a $5.00 per car tax on all cars imported ‘or trans-
ported through the state for the purpose of sale as a com-
pensatory exaction for use. The tax was tested in California
~and held unconstitutional and in New Mexico where it was
“held valid, and in the Supreme Court of the United States
where the same result was reached as in the New Mexico
case. The California case is at present in the Supleme Court
_of the United States. The same interests involved in: the
southern cases attacked the Idaho law. It was held uncon-
stitutional by the Third Judicial District Court. T\Y()\l'm
comparable to this act has ever before been adopted in [Ida-
ho, and upon its decision two important considerations hinge.
first, the extent of the taxing powers of this state over In-
terstate Commerce, and second, the right of the state to im-
pose a tax-exclusively on Interstate Commerce where an ec-
onomic burden, ompmable in extent,”is sustained by do-
mestic commerce untaxed .in this act. A decision is momen-
tarily expected from the Supreme Court in this case.

1

NAMPA SUBWAY ’,

To climinate a dangerous road hazard the Public
Works Dcpartmmt and the United States decided to build
“an under-pass in the main business district of the Clt\ al
Namipa across the Oregon Short Line Railway. Celtam per-
sons intercsted in adjoining property brought an mctlon to
prevent construction of the nceded subvay and thL District
Court of the Third Judicial District. w here the case was
tried, held the state powerless to engage in this undel_takmgz.
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A Special Sessian of the Legislature was convened to elim-
matc this obstriiction to the powers of, the state in its gen-.
~cral highway program by reason of the fact that construc-
tion of numu\)u‘\ subways and over- -passes was contemplated

by the State 'mfl the United States. After the Spemal Ses-
" sion the Third! Judicial District again ruled agdinst the
State and an '1ppua1 was necessitated. Upon review of the
law the Supreme Court held in effect that the law or:ginally
was mrplx broad to permit construction of the subway and
reversed the Third Judiciat Court. By this case the powers .
of the State in hlgh\\ ay construction have been clarified and

~setiled. i(Powc]}ﬂi vs. McKelvey, 53 Pac. (2nd) 656)
MOSCOW INFIRMARY

No hospital facilities in any degree sufficient to care
for the students at the University of Idaho had been pro-
vided prior to 1936. The enrollment at the University has
~steadily increased and by reason of these facts a decided
~hazard of public concern existed at the University. The
Uhnited States offered to the University Corporation an ad-

vantageous proposition for construction of this Infirmary,
~including large: grants from the United States of an out-
right character. The United States premised its grants upon
an adjudication!of the powers of the University to make the
nezessary contracts. In 1933 this state adopted the Uniform.
 Declaratory Judgments Act and in order to comply with the -
~demands of the United States, the office of Attornev Gen-
eral commenced and prosccuted through the Supreme Court
can action for declaratory judgment, defining the powers of
- the University Corporation. The resulting decision in which
the position taken by this office was completely vindicated,
has established the law not only for the University but for
~the subject of ‘declaratory judgments, a new field in this
state. (State vs, State Board of Ed. 52 Pac. (2nd) 141)

STATE VS. UNITED STATES :
This casc 1s of first importance to the State of Idaho.
The Union Pagific Railwayv i§ owner of the Talbot Spur,
a nine mile extension from its branch line near Tetonia. De-
- siring ta abandon this tracKage, which served the coal fields
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1 \
in Teton County, the Railw ayl Company made apphmtnon to
" the Interstate Commerce Commmission and was granted au-
thorlty to abandon the trackage. Before that Commission on
its various hearings, the state, through this office, 'inter-
posed ob]uctlons to' the jurisdiction of the United States in
the premises and insisted upon jurisdiction in the Public
Utilitics Commission of Idaho The case becameja contest
over the smgle item of Junsdqct.on and this office instituted
procecdings in the United States District Court at Salt Lake
City against the United- Stath, the Interstate Commerce
Commission and the Union lPaCmC Railway, in defence of
our local jurisdiction. The case was tried before a special
three judge court and the dqcmon of the Interstate’ Com-
merce Commission was overthrown. An appeal was-taken
to the Supreme Court of the United States and the decision
now unreported.in the official volumes but appearingin the
- current advance sheets (80 Iv Ed. 677) of the reports of
the United States Supreme Court affirms the position tak-
en by this office and cstabhshes a new precedcnt tm testmg
statc jurisdiction. - » 5
INTERSTATE TELEPHONE COMPANY VS,
MOUNTAINVIEW TELEPHONE COMPANY
This case wens to the Supreme Court on various points
relative to telephone rates on the many privatély owned
short lines in North Idaho. Itl is of interest principally from
the viewpoint of statutory camstructmn in that this office
was able in that decision to prpcuu the Supunk Court to
exactly reverse the meaning of a statute as it appearsjin the
Code by insertion of the word ‘not,”” thus eliminating'a pro-
cedural problem which has [troubled the Public Utilities
Commission for many years. ‘(55 Ida. 86, 514) i

Hergtotou as it appgau and as [ am 1nfonmcd the
legal work of the Public Utilities Commission has, bLen per-
tormed by counscl engaged by lt Duung the past biennium
this office has supplicd said comtmission such service: which
* has materially increased the demands upon this deautment

There are slightly in ex}ccss of 1,300 schoo‘l dﬁstnct&
S 1 ;
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within the State of Idaho. Elementarv schools, high schools,
“classroom units, public school income funds, apportionmerit
of school funds to counties, determination of county levies,
apportionment of forest reserve school funds, records of
county superintendents, annual county tax levy for schoel
~- purposes, apportionments;by county superintendents, an-
nual reports, tax levies for common school districts, tax lev-
ies for other school districts, pupils attendmg other than
home districts, rates of tuition, billing of tuition, . transfer
of funds by county supermtendents, and numerous other
matters did not escape legislative attention and activities
and finally emerged with [but slight semblance of former ex-

istence, all of which has called for lcgal interpretation {rom
this office.

P
[N

|

A multitude of other laws by the regular and extraor-
dinary session ofjthe 1935 legislature caused an increased
demand upon the attorney-general’s office for interpreta-
tion. As evidencing this'I respectfully call attention to the
number of off1c1a1 opinions rendered during the period cov-
cred by this repart The' opinions bespeak for themselves
the amount of time and ienergy required of this department
in.their prcparan‘ion5 Many attorneys general have hereto-
fore called attention to the fact that this offlce is only re-
quired to give opinions to the legislature, state officers-and
departmental heads when requested so to do in writing, and
then only on such matters as relate to their duties, or mat-
ters in which the state fis a party, or is directly interested.
My immediate predeceasor In orh-.L in his report corrcctl)
observes: :

“Theru s r'xo prowslon for the rendition of opinions
to hlghwav districts, irrigation districts, good road dis-
tricts, school districts, drainage districts. cemetery -
maintenance - districts, county officials (other than
prosccuting attornevs), justices of thc peace, judges of
clection, or private individuals.”

\ ﬂ}ls office has nat stood upon its statutory rights in
the matter of rendering opinions to those only designated
by statutory provision. While it is truc that the law author-
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izes those legal entitles mentioried | in the foregomg‘*quota-
tion to-engage counsel, nevertheless, because of the lack of
funds and the time and expense ne‘cessarlly entailed in the
securing of advice and counsel, has furnished a legitimate
- excuse for calling upon this office for such services.

* This report will show the number of cases heard be-
fore the public utilities commission/ and the industrial accir
dent board, and tried in the varnousldnstrlct courts and heard
in the supreme court of our own stalte There has been more’
than usual activities in respect to, escheated estates, and num-
erous-investigations as to attempts to evade state mherntanu
© taxes. : .

CONCLUSI(DN o |

N

In conclusion I desire to express my appreciation ‘for
the good will and co-operation that has existed between thlf
various state departments and this: office. If mistakes havg
been made, or misunderstandings have occurred I am con-
strained to believe it was unintentional or. due to lack of
careful analysis. The associations have been enjoyable and
of keen interest to me. I desire to thank those rien who hawe
worked in this office as my assistants for their hearty co-
operation, faithfulness, loyalty aid support, and to coni-
mend my office clerks for the careful and painstaking at-
tention and manifest loyalty they have rendered me and my
assistants. I take' this occasion of thanking Your Excellency
for the considerations vou have extended this department
and th cordial relations that have prevailed.

Yours respectfully,
BERT H. MILLER,

l .d'ltorm’y General.
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APPROPRIATIONS )
Salavies and extra help........... ‘ ..... . $43,880.00
B0 T Pt 3,462.64
Supplies . '800.00
I2quipment 1,450.00
Fixed charges.. - 200.00
$49,792.64

............ $ 1,000.00

Contingent fund ...

REPORT 0}“‘ DISBURSEMENTS AND BALANCES
: ) % Expended Balance
..837,230.72 36,649.28

Salaries . ool

O & WL 2,714.18 748.46
sSubplies $11.31  1S5.69
‘Equipment 77124 678.76
Fixed charges.......io.. SIS SRS §93.38 10662

. N . . t
(87% % of Biennium Elapsed)

Digitized from Best Copy Available



\ .
OPINIONS Olj‘ A’I‘TOR.\’E&' GENERAL b 3e
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i

I am mcludmw nerein a few qpmlons mn their entlret)
not, however, on account of their importance but more es-
pecially for the purpose of showmt the time and effort in-
volved in the preparation of opinions generally, excerpts
of which are permissible only bccausc of expense entailed i m
prmtmg

May 31, 18357

Cemmissioners of Publiec Works,

\
i
Hon! G. E. McKelvey, ) i
State House. ]
|
1

Dear Mr. McKelvey:

Answering yeur inquiry of recent d'ne as to what remedy is avail-
able to the state and the United States w ll( e it is desired to construct @
tederal highway across the public dom'uu right of way to be furnished
by the state when the right of way will necessitate removal of buildings
erected for commercial purposes on the public lands, yvou are advised:

The question here presented arises upon the unusual circumstances
attending the existences of certain commercial buildings, to-wit, a hoteél
and a dance floor lying within the boundé'()f the right of way chosesz by
the United States for the location of a ne\\j federal highway-through what
is commonly referred to as Clayton, an unorganized village on the Sal-
mon River in Custer County. Title to the land being vested in the United
States and no entry having ever \been m'vde DV the owners of the build-
ings in question, and the land being now*ﬂtuate within a power reser ve
and not subject to entry, and the county being unable to purchase! the
buildings involved frem the owners of tlle buildings at any figure ¢om-
mensurate with their value as determined by the county commissiofers,
it is 1ow necessary to determine what thaI recourse mdy be. sought by
the United States, the county and the state. The interest of the state
arises upon its duty under the Hayvden- Cm'n"ht Act to supply the rlcrm

of way in usable condition. } P
|

The principle of law which, seems pllm"trll‘v applicable here is fbund
at 50 C. J.-958, where it is said: ; |

! |
“Where the Presiden:, as authonized by law, issues a proc(i
lamation reserving certain land:s andi warning all persons to de:
part therefrom, this terniinates an\ l"l""htb or privileges acquired

in such lands by a settler

Examining into the cases where Ihlbl question has arisen, it is f[r_)und
that the case of United Staiés . Harisoll, which was decided in the, Cir-
cuit Court of Appeals for this circuit, priseribes what is now the law in
this jurisdiction as. follows: ! :

“There is nothing in the essential nature of the acts of un}
tering upon unsurveyed pudlic land, residing thereon and improv: -
ing the same with the inteantion to ‘enter the same as a:home;
stead, to confer upon the settler any! vested right. or any kind o
claim to the land, and such uacts create nu impediment to the
pewer of the government o devate 'the land to any public })ux—

»
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pose. Frishie v. Whitney 9 Wall. 137, 19 L. Ed. 668: Kansas Pacific
Ry. Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 L. Ed. 1122;
Buxton v. Trowver, 130 U. §. 232, 9 Sup. Ct. 509,32 L. Ed. 920;
‘Camphell v. Wade, 132 U. 8. 38,; 10 Sup. Ct. 9, 33 L. Ed. 1042;"
Northern Pacifie: Railroad v. Colburn, 164 U. S. 570, 26 Sup. Ct.
157, 50 L. Ed. 314.”. United States 'v. Hanson. 167 Fed. 8381 (886).

An excellent ‘example of the application of these doctrines is found

in the case of Russian American Pa,’cking Compan)y v, United States, 50

L. Exl. 314, decided by the Supreme Court of the United States in affirm-

ing a judgment of the Cowrt of Claims (39 Ct. of Claims 460). In opening

thes decision, Mr. Justice Brown anuqfunced the following principle:

' “It is well understood that tlie more scttlement upon public
lands without taking some steps required by law to initiate the
settler's right thereto, is wholly inoperative as against the United
states. Landsale. v. Daniels, 25 I..' Ed. 527: Maddox.y. Burnman,

39 L. BEd. 527; Northern Pacific ‘Railway Co. v. Colburn, 41 .L.
Ed. 470 - : L.

In that case the Russian Amegrican Packing Company had con-
structed certain buildings for the purpose of operating a salmon packing
plunt on public lands and had expénded in that relation approximately
< 35,000 and had proceeded to carry;on a macking business producing a
revenue approximating $100,000.00. The land was not at the time of can-
struction of the Dbuildings aforesaid, in reserved public domain. There-
after and during occupancy by the backing company the land was with-
drawn by proclamation as a reservaition for the United States in the pro-
pagation of fish. Tn adjudicating the matter, the Supreme Court of the
United States held that the packing company was a mere trespasser 0c-
cupying the land without a shadow of title and announced it was the
provinee of the United . States to destroy the buildings-without liability
or compensation tothe packing company.

Under the circumstances and the authority of the decisions cited, it
is apparent that the United States for the purpose Of establishing its pub-
lic highway ":m;:,\' procecd in the United States court to eject .the hotel
owners and dance hall owners from the premises occupied by them upon
the pudlic domain and destroy the buildings involved without liability
fur such wets., B . : c

This pu::‘itiu'n has heen tentatively confiarmed by ihe United States
attorned’s office subjeet 0 approval of the authorities in Washingten.

CAs @ colllateral matrer we are psked to determine whether in the in-
terest of equity the county commnissioners may cooperate to the extent
o purchasing buildings Iyving within the right af way which is required
to bu clearsil by the state. This question seems to be settled .by reference *
to Sections 30.403 and 39-425, L G Al In paortinent part, Section 39-103
provides: s - ’
) “Said board shall also haye the right to acquire either by
purchase or other legal means all lands and other property nec-
exsay for the construction, usel maintenance, repair and improve-
ment of such highways: to cantract for and pay out such spec-
i rewards and bountics as may seem to them expedicnt or use-
rul in sceuring properr highway construction and maintenance;

. 6 & w9
. ~

Section 39-425, =0 far as perimént, is as follows:

“Baards of vounty commissioners * Y ¢ gre heroby authorized
and cmipowered o cooperate’ with the State: of Idaho in the con-
structicn o rowds, highways or bridges with aid from the United
States or the State of fdaho™ ! ‘ : . :

1
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It is, therefore, my opinion that ther exsts no legal objection to zn
purchase of buildings within a proposed rwht of way by the county com-
missioners in the interest of highway constyuction where such purchase
appears expedient and is equitable in view of the burden to be borne b)
: the state and the United States, \

Yours very trul\,‘,
BERT H MILLER.

-i Attorne\ General.: |

. December 16, 1936. |
Hon. Harry C. Parsons, ; ! |
State Auditor, . : ’ . i
Building. ; :

Dear Mr. Parsons:

This acknowledges receipt of your letter of Decemxber 9, 1935, and
enclosing a claim against the State of Idaho|in the sum of $112.50 as pre-
mium on a Fire Insurance Policy -covering jcertain property of the Stat_le
Highway Department, and wherein a member of the legislature is the
clalmant, and in which said letter you ask the opinion of this office as tb
whether or not a member of the legislature ‘may write fire insurance
covering property of the Staie of Idaho and as claimant receive the pre-
mium therefore. ) b

4
|

Inasmuch as this question is of consifderable importance and may
involve a number of contracts coming before your office, we deem it
advisable to review many authorities as supplemental to our opinion di-
rected to your department under date of November. S, 1935. Accordingly
what we here present is in addition to the authorities cited in our former
opinion. We believe, however,.that the former opinion is conclusive of

the question here presentéd. We deem it advisable to review the follow- . .

ing cases involving the construction of similar statutes. The applicatio"n i
of the rules and the reason for the rules and the policy adopted in the
various states are very persu:lsne ln a donstruction of the partxcuhx

statutes involved.

Section 57-201, Idaho Code Annota-ted .is as follows:

“Members of the legislature, state, county, city, and district 1
and precinct officers, must not ibe interésted in any contract made ‘
by them in their official capacity, or by any .body or hoaxd of |

which they are members " . i

Section 65-1513 Idaho Code Annotatef] among other things, prb-
vides: :

“No member of the legislature or Iany head or employee of
the executive departments of the stateq shall directly, himself; or
by any other person 1in trust for hlm,I or for his use or benefit
or on his account, undertake, execute, hold or enjoy, in whole
or in part, any contract or a"xeemenj ma.de or-entered into by i |
or on behalf of the state of Idaho, and(every person who violates ‘
the provisions of this section shall beé deemied guilty of a mis- |
demeanor and shall be fined not to exceed tl}e sum of $1000.” ‘

It will be observed that Section 65- lalé is a' highly penal statute aud \
bec'luse of that fact must be strictly consﬂrued - \

Section 57-201, supra, might e said tc] be an expression of the co m- '
" mon law, and independent of ali other consndex‘a.tlon penai or othc‘lr-‘

|
i
b
[
i

1
1
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wise, public policy has frowned upon officials being interested or par-
ticipating .in agreements pr contracts of a public nature.

The law is well stated, and numerous cases collected in 6 Ruling
Case Law, page 739, Section—135, as follows: N

“The rule nrohlbxtmg public - officers from being interested
in public contracts is embodied in the statutes of some states.
The rule is, however, not dependlent on statute. * * * The reasoh
is that in such case the member’'s public duty and his private in-
terests are directly antagonistic,; It matters not if he did in fact
make his private interests subservient to his public duties. It is
the relation that the law condemns, not the results. It might be
that' in a particular icase publici duty triumphed in the struggle
with private interests; .but such might not be the case against or
with another officer. and the law will not irncrease the tempta-,
tion or multinly opportunities for malfeasance. Neither will it
take the trouble to determine whether in any case the result show
‘o wrong or crime, but. it absolutely and unequivocally refuses its
‘sanction to any contmct of any kind whatever where such re-
:lation exists * *= * 7 :

In the case of’)IcRoberts vs. Hoar, 28 Idaho 163, 153 Pac. 1048, the
Idaho Supreme Court, in condenining the practice of a public officer ac-
cepting private employment which {conflicted, or might conflict with his
public duties, has this to- say:

“An official’s duty is to give to the pubiic service the full
benefit of a Jdisinterested judgment and the utmost fidelity. Any
agreement or understanding by which his judgment or duty con-
flicts with his private interest is corrupt in its tendency. When
an individual accepts an office it is with the implied understand-
ing that his entire time and attention, if necessary, shall be giv-
en to the duties of that office and when he finds it inconvient
tu devote his time, attention and best efforts to the duties of his
office there is uvne: means available to him—to resign. There is
no more pernicivus influence than that brought about by public of~ ™.
ticials ontering .into contracts: between themselves by virtue of
which contracts’ the emoluments of their offices are increased’
and the time and, attention which the. law demands that they
1l give te the performance| of the duties of their offices are
given to the perforamnce of the duties required of them under
sueh contracts, Justice, morality and public policy unite in ¢on-
demning such contracts, and no court will tolerate any suit for
their emoxcemnm, The fact that the .acceptance of such em-
ployment w:aiis without trivud and prejudice to‘the interest of the
taxpayers is immutterial. Even in the absence of statutory provi-
sicns, such a contract is void as a public official cannot make
acontract to regulate hls olticial conduct by considerations ot
private benetit to: himself.

N

In the case of Burke vs. Woodward, 57 Pac. 777, the law is clearly
stited. The language in this case might well be adopted as a text, In
holding that the menibers of thejcouncil could have no recovery or ac-
tlon whatever and thdt the pmhlllnted contract wus void, the court says:

“[his then is the undulubmd rule th.u wheil a contract is
expressly prohibited by law o court of justice will entertain un
action upon it or-upon any asserted rights growing out of it, and
the reason s apparent, forr to permit this would be for the law
w aid initsoewn undoing. Says the Supretme Court of the United

_States, ., .. 'No court of juidtice can in its nature be made’ the
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the laws of the country. How can they¥ become auxiliary to the
consumation of violations of ithe lawl. There can be no civil
right where there can be no legal remedy, and there can be no :
legal remedy for that which is itself illegal’.” )

5 i |
. . . 3 . . < . i
handmaid of iniquity. Courts are mstx;'uted to carry into effect |
|

I

|
There are innumerable :authorities l"oldmg to the same general doc-

trine as that herein before quoted. It w ould seeml t0 US UNNecessary 1o
further cite authorities er prolong quotatlons theretfrom. ;

The provisions contained m Section 65- 1310, supra, insofar as we are :
aware, are not to be found in any ‘other state. To us it seems plain 'md ;

unequivacal. That its terms are karsh is {admitted. That they may. rm
some instances, work hardships is appar en‘t The claimant in the .nsmjnt
case is a man of unquestioned integrity. That, however, is beside the qués-
tion, and is immaterial. It is the relation that the law condemns. When
he qualified as a legislator the law closed ‘the door to him agamst pnva.te
busme°s transactions with the statz, such as is here under con51derat10n

The claimant - bemo"a legislator, in my oplmon comes within t}1e
pro}ubzted class, and, accordingly, that said claim is void. i
|
i

- Resrectfully subrmtted
| BERT H MILLER,
Attorney General.

. August 28, 1935.
Hon. C. Ben Ross, a
State House. :

Dear Governor: ; : 1

I am in receipt today of Your communication of August 22, 1935, ad-

dressed to Honorable Ben Diefendorf, Commissioner of Finance, a.ndI in :

which said communication. Mr. Dlefendorf, is requested to permit Fr n.nk .

Gatfney, Assessor of Clearwater County tp examine the income tax re-
. turn of the Madison Lumber Company, for the purpose of ascertaining

the actual and true inventory of the stocki of goods carried by said lum- ,

ber company, in order:that.- he may determine valuations for taxation
purposes. The object, I assume, of transmitting said request to me is for
securing my signature as Attorney Gene€ral as is provided in Secthon
61-2443, Idaho Code Annotated.

> \

I am returning said communicatidn without my signature as Att'or-g

A’ney General, and for the following reasonst: g

January 11, 1934, a committee of assessors submitted to you a|re-'

quest that you authorize the Con‘mssmner of inance to furnish dam‘

in regard to merchandise: inventories, which said communication I\qs‘_

transmitted to this office for cons1deratlon Under date of February, 10,
1934, this office, through one of its assistants, Leo M. Bresnahan, replied.

to said communication by addressing Mr. i J. D. Barnhart, the chmrmant

of the assessors’ committee; and in' which he gave as. his opinion that) in-
come tax reports could not be made avmlable to assessors by theltax|
comimissioner. ; ! |

On March 12, 1934, Roy D. Leonar dson Assessor of Ada Count}.@d-
dressed a communication to this office 1m11t1ng my attention to the opm-
ion of M. Bresnahan, and calling a.ttenn:on to the provisions of Section
t1-2443, Idaho Code Annotated and in which he stated that it seemed
to him that authority for assessors to have access 1o income tax '“as

vested in the Governor and Attorney General under the pxovlsions ot
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said section, and asking for further opinion relative to said matter. Un-
der date of March 15, 1934,!1I made response to the communication of Mr.
Leonardson, and I am transmitting helewith a copi’ of the opinion that
was rendered at that time. Inasmuch as the opinion of March 15, 1934,
is our office file and we have no copies thereof, I am requestiong that
the same be returned after you have perused it, so 1hat the same may

be returnd to our files for :future reference

You will observe therefrom that we expressed the opinion that in-
come tax returns could not be furnished assessors. tor the purpose of
aldmf' or assisting an’assessor in the discharge of his offlce duties.

F\.rthermore under date of Decembe1 19, 1934, in a communication\
addressed to Herbert- H. Love, Assessor of Gooding: County, Idaho, and
in response to an inquiry from him, we stated that the selfasme inquiry
had been submitted by Mr. Leonqrd%on and encloqbd him a copy of the
opinion rendered Mr. Leonax dson

In view ofithe fact then that we have heretofore expressed our opin-
‘jon that the Commissioner may not disclose information sought by Mr.
Gaffney, I am' impelled to return your communication of August 22 un-
signed. . ’ :

Respectfull} yours,
BDRT H. MILLER,

Attorney General.

X December 5, 11935,
Mr. Fitch Phinney, :
Culdesae, Idaho.

Dear Mr. Phinney:

Your letter of November 27, 1935, states that you are a resident of
Nez Perce County, that you are one-eighth Indian ion the maternal. side,
your father being a white man: tha@ you are an allottee of the United
States government, -having received ‘one hundred eighty acres of land
in the Nez Perce Indian Reservation. You ask, 'as” an allottee of the
United States government, if you are! subject to the criminal jurisdiction
thereof, and to what extent, if a citizen, you are subject to the state's
Jurisdiction m both civil and er 1m1r~n1 actions.

Section 241, Title 25, U. S. C. A.. is the general. cy 1mmfll statute cov-
ering Indian wards of the Umted Qtatex government, and reads in part:

“Any person who shall sell, .gne away, dispose of, exchange,
o1 barter any malt, - spiritous. or vinous liquor including beer,,
ale, and wine, or any kKind w h"(dqoe\'er, or any essence, extract,
:bitters, preparation, compound, composition, or any articlé what-
‘soever, under any name, label, orébraxld, which produces intoxica-
tion. to any Indian a ward of the.-Government under charge of
‘any Indian superintendet or aget, or ay Idian, including mixed
bloods, over whom the Goverment, through its departments, eX-
cereises guardianship: and any person who shall introduce or at-
Ctempt to introduce any malt, ‘spirituous, or vinous liquor, in-
cluding beer, ile,. and ivine, oit any ardent or intoxicating li-
quor of any kind whatsoever into the Indian. country, shall be
punished by imprisonment tor not less than sixty -days, and. by
d. tine of not less than $100 for me tirst oftense and not less than
$300 for each offense the.xeuftex i
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This section has been interpréted numerous times and the general
statement of Jaw, I think, is well set forth 1p United States vs. Pelican,
58 L. Ed. 676, wherein the court has made the following statement:

“Thus in the act of January 30, 1897(;Lchzupter 109, 29 Statute
at Large 506, leading to the introduction intoxicating liquor into |
the Indian Country, it is expressly provhded this term shall in-
clude any Indian allotment whilé the title to the same shall be
held in trust to the government, o1- where the same shall be held !
without the consent of the United States)”

This statute was upheld in United States| vs. Sutton, 215 U. S. 291, 54
L. Ed. 2200, as a valid exercise of the federal power with respect to al-
lotments. The federal jurisdiciion under the‘ same statute was sustained
with respect to an Omaha Indian in Nebraska, the title being héld-in
trust by the governmient under the act, and further:

“That until the issuance of fee patents all the allottees to |
whom patents shall be hereafter issued shall be subject to the .
jurisdiction of the United States. We deem ‘it to be ‘clear that
the Congress had the power thus to cantinue the guardianship :

_of the Government.” and citing a long hst of cases.

It is, therefore, apparent from the cxtatHon from the above case that
if the allottee is still a ward of the Goverpment, that the laws of the
United States, both ci il and criminal, would be in force and effect as: to
such Indian while on his: allotment ar underi the care of the government.

The question as to the jurisdiction of {lhe federal government over
you, Mr. Phinney, thereforé, resolves iiself into a question of fact as to
whether or not you are:at the present time a ward of the government.
If so, you would -be unable to purchase mtomca.tmg liquors, whether you
are re%ldmg on your allotment or not. Your(cwll rights other than those
connected with the land: .upon which you a.l]'e farming would perhaps be
controlled by the general laws of the state.

The state “of Idaho has enacted &L statute, being Section 17-2724, I.
A, reading as follows: |

“Selling liguor to 'Indians.—Every Person who sells or fur-
nishes, or causes to 'be sold or furnished, intoxicating liquors to:
any Indian is gmlty of a misdemeanor.] '

The question mvolwed in the constructlon of this statute is what con-
stitutes an Indian. The fono“mg cases enynciate the rule on thlS sub-
ject, to-wit:

State v. Nicholis . ‘
112 Pac¥% 269.

U. S. v. Wood
42 Fed. 321.

Ex parte 'Reynolds .
20 Fed. Cas, 582.

U. S. v. Hurshman (D. C.)
53 Fed. 544.

Keith v. U. S.
58 Pac. 50.

Said rules being as tollo WS:

“That the civil status of one born'of an Indian mother and
a white father as a citizen of the Um[ted States follows that of
the father.”
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This rule has been further clar med( in Moser vs. U. S,, 199 Fed. 34

“The word ‘Indian’ describes a person of Indian blood, while |
the word ‘citizen” describes his political status. Consequently ¢
the fact that an Indian is a ‘citizen |will not remove him from the
provisions of law: pr ohibiting the. g;lvmg of liquor to them.”

The Supreme Court of the State of Idaho has stated in State vs.
Lott, 21 Idaho 646: . : “

“Under the movmom of Sec 6 of the act of Congress of
February S, 1887. known as the Dawes Act, upon the comple-
tion of allotments made under thatiact, and the patenting of
the lands to the allottees by trust patents, each and every mem-
der of the respective’ bands or tribes of Indians ‘to whom allot-
ments are made ‘shalll have the ‘beneflt of and be subject to the
laws, both civil and criminal, of the state or territory in which
they may reside,.and the state courts accordingly have jurisdic-
tion to try an Indian for any r\ubh!c offense, except the introduc-
tion of liquor into 1he Indian country, where such Indian has
taken an allotment under the provisions of the Dawes Act.”

This same rule has heon followed iin State vs. Tilden, 227 Idaho 262.

The statement of tho law may al@o be found in State vs. Henney,
145 Pac. 450. ;

In c-nnchlsmn it v»ould be my opinion that you, if still a ward
of the government., are suhject to’ the rules and regulations prescribed
by the United States, and especnnv \to the federal. statute above cited
which prohibits the sale fo you of in tn\m'ltmg liquors. If you have re-
ceived a patent in fee to your land and are no longer a ward of the gov-
ernment, but a citizen t]yerebf. vou dre entitled to vote, and under the
cases cited your status would we that] of a white man inasmuch as vour
father was white, arid your status would follow that of your father. The
same would apply to your son. I'doubt very much whether you could
take up land, meaning, 1\ presume. homestead the same, as the govern-
nient has restricted. the uce of the hpmestead right to one allotment or
homestead. You have alréady o*cercx:ed vour rights in this regard by ac-
cepting an allotment from the go»élnment Your son perhaps could
either homestead or receive an. allotment, depending upon his status.

Respectfully |submnted
' BERT H. MILLER,

Attorney General.

i January 18th, 1935.
Hon. Gainford P. JMix, ) ‘
President of the Senate, i
Twenty-Third Session of the chw].mne
‘State House. ; }
Dear Mr. Mix: . ;
) : i . |
Upon the request of ‘Senator Rigby we submit the following with
reference ‘to the power of the senate to originate a liquor control bill,
and which is primarily a poelice regulation but incidentally raises rev-
1
cnue: . N )

- o N\
Article 111, Se_ctiou 14 of the Idiho Constitution prévides:

“Bills mayoriginate in either house, but may be amended or

|
l’
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rejected in the other, excent that /bills for raising revenue shall
originate in the house of representatives.” ‘

The Constitution of the United States and of many of the states -

makes the same provision ‘as that quoted:above and the authorities ;of
the several jurisdictions hold generally that bills for other than tax pur-
poses, but which may incidentally create revenue, are not revenue bjlls

which under this constitutional provision must originate in the house, of
representatives. .

In the Idaho case of Dumias vs. Bryan, 35 Idaho 357, our supreme
court in discussing. this rrovision of our Constitution there cites auth-
orities generally holding to, the above ruling—particularly the following
cases: Chicago, B. & Q. R. Co. vs. School District No. 1 (Colo.), 165 Pac.
260; Evers vs. Hudson (Mont.), 92 Pac. 462:; Harper vs. Commissioners,
24 Ga. 566; Millard vs. Roberts, 202 U: S. 422‘\. 50 L. Ed. 1090.

|

In addition to the fore"cm" authorities r\e would also call attention
to the case of State vs. Bernheim (Mont.); 49 Pac. 441, in. which it \was
held that a #&ill in the nature of a police regulation -whichincidentally
raised revenue was not a bill for raising re\"enue within the meaning of
the Constitution.

i

In Anderson vs. Rittertusch (Okla.), 98 Pac. 1002, ‘the court leld
that revenue bills are those that levy taxes in the strict sense and are
" not “bills for other purpcses which incidentally create revenue. In the
case of State vs. Wright ((Ore.), 12 Pac. 708} it was held that a bill pro-
viding for an increase of the amount. requirad for a license for the sale

of liquotrs is not a bill for raising revenue so-that it must originate in’

- the house but is an exercise of the police poiver of the state.

In the supreme court of Colorade in ali opinion of the justices de-
cided January 29th, 1934, found in 29 Pac. (2Znd), page 705, in answering
questions propounded to them by resolution of the senate concerning the
constitutionality of House Bill. No. 45, entitled “An Act to Provide Rev-
enue for the Felief of the Tnemployed, Qestitute and Suffering” but
which bill itself provided &an elaborate code regulating the manufac-
ture, sale and use of malt, vinous and: spirituous liquors, and while dis-
posmf*_of the interrogations on. other’ "1'ounds the court said:

“A bill whose chief purpose 1s other‘ ‘than the raising of rev-:
» enue does not :become. a revenue measure merely because of some
of its provisions produced revenue.’

and cited the Colorado case of Colorado N’abonal Life Assurance Co. vs.

Clavton, 130 Pac. 330. i

' 1

I am of the opinion that such an act aé suggested by Senqwr R;gbv
could be originated in the senate and would not come within the provi-
sions ‘of Article III, Section 14, of the Codstltutmn requiring that reve
‘enue bills must originate in the house. Suqh a bill would be vrimarily a
police: regulation and not:a revenue bill. The authorities generally: are
10 the effect that unless a tax is levied for the purpose of “defravmg ox-
penses of government’” or “for the serv lcc of the government” it does
not amount to levying of taxes within the- meaning of the Con%tnutlon
requiring all revenue bills to originate in the house.

" Rmpectfull\ \ubmnttei
1BERT H. MILLER,

Attorney Gener al

Digitized from Best Copy Available



18 OPINIONS OF ATTODRNEY GENERAL

June 1,.1935.

Hon. Arthur Campbel],
State MMine Inspector,
State House.

Dear Mr. Campbell:

Answering your inquiry of May: 31, 1935, as to whether or not.the
owner of a dominant mining claim is liable to the owner of a survient
estate for deposit of silt resulting from percolation of water bearing silt
in suspension from placer tailings dumped on the dominant estate, you
are advised:

The situation here 'n'esented arises under subﬁtantnally the follow-
ing facts:.

. A is engaged in oreration of :1; placer mine upon a mining claim.
slightly higher in elevation than the mining claim of B. A dumps the
tailings and residue from his placer operations within the boundaries of
his own claim and by reason of the nature of the operations there is
considerable - water seepage bearing silt in suspension. By the slope of
the land this silt bearing water drains without special channel across
the surface of the mining claim of' B and much of the silt is deposited
on B's claim. Ve are now asked to determine if there is a liability on’
the part of A for damage caused b,v the deposit of silt upon .the lands
of B

At a very early date in Idaho h1'~'.tmv (1 Ida. 595) the Supreme Court
had under consideration the question of the right to deposit tailings in
any degree upen the land of a lewer mining claim and emphatically
denied the existence of such rightiin the case of Ralston v. Plowman.
This accords with the rule usually:announced that whereas there is a
right to have surface waters in their natural condition drained across
the servient estatz without cbstruction (see Johnson v. Gus.;a.fsoh. 49
Ida. 377; Beasley v. Engstrom, 31 Ida. 14) nevertheless, when waters are
used for mechanical purposes on the higher lands there is no such right.
(Drew v. Hicks, 85 Pac. 563; Wood v. Moulten, 80 Pac. 92; Galbraith
v. Hopkins, :113 Pac. 174: Brun v.:Richards, 291 Pac. 825; Humphreys
v. Moulton, :S1 Pac. 1055; Board v. Rodley, 177 Pac. 175; Olney Vv. Auck--
land, 267 Pac. 605: Boynton v. Longley, 6 Pac: 437).

The cases on the subject of drainage involving movement of soil by
hydraulic miethods used in placer mining are compiled at 48 A. L. R. 127,
and upon those cases the rule is stated to be:

“1t lis well-settled that a miner, re"a"dless of whether he is
a’ prior-ownesr or not, has no _'ric'ht to allow the water contain-
ing debris and tailings which he has used in his mining opera-
tions, to run * * * upon anothm‘s pmperry to the injury of such
z'xghtc"

In the case of Hobbs v .&madm‘, 4 Pac. 1147, the Supreme Court of
California said: ;
“No person ‘natural or artiticial has a right directly or in-
directly to cover his neighboris land with nining debris, sand,
aravel or other material” [ :
And ng:xin in:the ¢ase of Lo::m 1. Driscoll, 18 Cal. 623, it is sid:

“ \hd it is immaterial thm one s guilty of no negligence
in the joperation of his mine <r that the mining d¢peration could
not be carriedd out without inflicting the injury.”

I am not able to find any ¢iases in which this doctrine has been
- .
il
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overruled and for that reason I am of oplmon that where an appr ecm,ble '
injury has been inflicted by drainage of wajter containing debris in sus-

pension as a result of placer operations the drainage may be enJo ned .
or damages recovered. i

In this connection I. du’ect attentlon to‘the fact that this opinion is
not intended to apply to the facts of any individual case. It is observed. °
in nearly all the cases that they must. bedetermined upon their indi-
vidual circumstances and the general rules; herein stated may be found
totally inapplicable to a’ particular case. This fact is mentioned for the
- reason that it is not the province of this oifice to engage in determina-
tion of controversies private in character. The general rules herein com-
piled are stated for the information o the, State Mine Inspector !

Yours very truly,
4 BERT H. MILLER,

Attorney General

March 20, 1935.

Honorable C. Ben Ross, :
Governor of Idaho, !
State House. . . R
. ' |
Dear Sir: :
You have requested an opinion of this office as to the constitution-
ality of House Bill No. 127 by Sharp, passed by the 23rd Session of the
Idaho Legislature, and you .are advxsed as follows:

The primary pr1nc1p]e governing enactment of laws in this state is
provided by Consti n, Article 3, SectloD.S 15 and 16. Article 3, Section
16, which is espec ; pertinent here pr ov1des that every act shall em-
brace but one subjectxnd matters properly connected therewith, which
subject shall be expresged in the title. :

- The title to the prgsent act provides jin pertinent part that House
Bill No. 127 is “An act\* * * providing that execution after final judg-
ment may be levied up moneys due the judgment debtor from the
State of Idaho * * * " The body of the act contains no provision what-
ever for a levy of execution upon mone¥s due the judgment debtor; from
the State of Idaho, but rather provides: “The State of Idaho * * * shall
after final judgment in any action be subject to the levy upon of any-
moneys due the judgment debtor in said action.” It is readily apparent
‘that the reference has been changed in the body of the bill to refer to a
levy upon the state and not =0 2 levy upon funds, and the word “execu- .
tion” is not mentioned. The inference from the reference to “levy. upon.
of any moneys due the judgment debtor inh said action” appears to have.
reference to garnishments and not to. executions. Where the title ito an
act sets forth a subject matter different from or less comprehensive in its
scope than the body of the act itself, the title is misleading and the act
is void. Jackson v. Gallet, 39 Ida. 382; Katz v. Herrick, 12 Ida. 1.

Constitution, "Article 7, Section 13, rirovides: “No money shall be
drawn from the treasury but in pursuance of appropriations made by.
law.” Appropriations in this state are made for specific purposes, i. e,
payment of salaries and other,designated expenses, and there is mot in
this state and can not be made.any approdriations from the fundsin the
state treasury for the purpose of paying the debts of private mdwnduals
for the Constitution, Art.vcle 8, Section 2, ‘ew:presﬂy prov:des |

“The credit of the state shall not in any manner be given or
loaned to or in aid of any individuzl.”
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To require the state 'to stand as garnishee in'the matter of debts due
from the state to persons emyployed by it, is to put the state in the po-
sition of judgment debtor surety by force of juditial process for the pay-
ment of debts of private individuals. In the case of White v. Pioneer
Bank, 188 Pac. 933, this matter of lending the state's credit was con-
strued by the Supreme Court to be so rigid and wide in its scope as to
prohibit even depcsits in banks \where a special benefit would accrue,
to a private corporation. . .

The present svstem of Iaws in our state geverning executions for
collectjon of money and debts is a composite of Chapter 1, Title §, 1. C. A.
Construing these garnishment ard executicn statutes together it 1s ob-
served that Section 6-508 provides for <reation of a summary liability
against the garnishee defenddnt, which in the case of the present statute
would be the state. By Secti®h 6-309 the state might be summarily. cited
into court and required:to deliver,_’up the funds due from it to the judg-
ment debtor, and by Section 6-516; a4 judgmeant may be taken against the
atate for the amount of the debt due from it to a defendant. The provi-
sion in:the present bill allowing such proceedings, though it is restricted
in terms to “courts of record” violates the express provision of Constitu-
tion, Article 5, Section.10 vesting the” exclusive original jurisdiction to
try claims against the. state in ‘he Supreme Court and providing that
even 1in such case “no process in the nature of execution shall issuec
thereon.” . ! - -,

Construing Asrticle 5, Section 10, above referred to, in the case of
Pyvke v. Steunenberg, 5 Ida. 614, and repeatedly thereafter, the Subpreme
Court has sald that it will not hear any claims against the state until
the same ‘have been passed uponi by the Board . of Examiners. Article 4,
Kection 18 of the Constitution vests in the Board of Examiners the prop-
er authority to reviewr all claims against the state and the Supreme
Court has held this provision to /be peremptory in terms, declaring that
all claims of ever)d character must be submitted to the Board of Exam-
iners’ (State v. National Surety Co, 29 Ida. 679).

The attempt by the presem{ bill' to c.nfey&; uvon the district courts
jurisdiction to render a g_.'u'nish‘ee judgment against the state and to
compel payment of claims without determination by the Board of Ex-
aminers and in derogation of tlle exclusive jurisdiction of the Supreme -
Court, is a manifost violation of ithe Constitution. )

Lest it might be urged that the application of the. garnishment
statute is restricted to atthehments, it is only necedsary to quote-the pro-
. visious of Sqetion 8-201, I. C. A, expressly providing for levy upon ex-
ccution in the same manner as wpon attachment.

For the foregoing reasons 1L is my opinion that House Bill No. 127
by Sharp, is so violative of the| Constitution and public. policy as te be
éntirely void, !

- Your*é respectfully,
' BERT H. MILLER,

Attorney General,

November 16, 1936. %,
Mr. Verner Stoddard,
Spencer, 1daho.

Dear Mr. Stoddard:

You submitted to this office under date ‘of November 5, 1936, a copy
of an official ballot marked as; follows:
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In the circle under the captlon “Democ1atlc Party” appears & Cross
(X). . . .
The said copy is further marked by crosses (X's) appearing in the_’
small circle opposite and to the right of the names of the candidates on
the Democratic ticket with the exception of presidential electors and
the following named officers:

United States Senator.

State Treasurer. : :

State Senator. k

Probate Judge

‘The same ballot is marked under the Republican ticket by a cross
(X) opposite and to the right of the folloWwing named candldates
United States Senator.
State Treasurer. : <
State Senator. i )
Probate Judge.
. County Commissioner, Second District

It will be noted that whare a cross (X) is placed in the small circle
to the right of and opposite the name of a candidate on the Republican
ticket, the circle opposite and to ‘the right of the candidate for the same
office on the Democratic ticket is unmarked with the exception'of the
candidate for County Commlsqoner Second District.

With this summary of facts, the query is asked:

“Is the encloszd ballot proper]y ‘marked? If it is, ‘how sheuld
it be recorded?”

In reply to which you are 'advised as follows:

Section 33-804, Idaho Code Annotatad, prescribes the form of ballot
and the method of voting, and prescribes that a cross at the top votes:
for all candidates except as to names: tlirough which a line is dru\n or
the name scratched. Said statute furthex; provides, in paragraph 5 there-
of, that a person may vote for a candidate on the other ticket by placing
a cross after his name, which vote must be counted for the candidate
- for whose name.is thus marked.

Section 33-1102, Idaho Code Annomted provides in part:

«“* » * provided, that when a ballot is sufficiently plain: to
ga.ther therefrom & part of the votcrs intention, it shall be the
duty of the judges to count such part -

Harper v. Dodson, 32 Idaho 616 at page 622, interpreting Sectlvon 624,
Compiled Statutes, now Section 33- 110" Idaho Code Annotated, Tecited -
the statute, and held: !

“Any ballot or part of a ballot from which it is 1mpossx’ble to
determine the elector’s «choice, sha,ll be void and shall not be
counted: provided, that when a b;‘"-.l]ot is sufficiently plain. to
gather therefrom a part of the xoté:rs intention, it shall be the
duty of the judges to count such pnrt”

It would be my opinion that the bal]ot submitted to this 01'£1ce for
consideration should ke counted for '111, of the candidates in the Demo- .
cratic column, with the exception of thpse. which the voter has marked
for the candidate opposite therefrom ili the Republican column.' Under
the statute, and with reference to the cross after the two candidates for
the same office, it being impossible to determine :the intention of the vot-
er. these votes should not :be counted fdr either party.

Respectfully Qmomltted .

BERT H. \IILLDR

! Attorney General
| ;
{
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, November 23, 1935.
Hon. Myrtle P. Enking, |
State Treasurer, ;
State House.

Dear Mrs. Enking:

Replying to your request fov the opinion bf this office, we have this
to submit to thé gatestion following: ~

A claim having been presented to the State Auditor for certification
to the State Board of Examiners|for allowance against the administration
fund created by Chapter 60, First Extraordinary Session Laws of 1935,

- and said claim having been allowed by the State Board of Examiners and
Auclitor directed to issue a warrant having been presented to the State
Treasurer for payment, is the State Treasurer under such circumstances
authorized to pay such warrargt without liability, if it is not a proper .
charge against the state or, shquld the State Treasurer first satxsfy her-
self that sueh a claim is a vaJvd obligation of the State?

Constitution, Artlcle 7, Section ‘13, states as follows:- “No money ’
shall be drawn from the treasury but in pursuance of" approprzauons'
made by law.”

The Courts have commemed as follo“s upon what constitutes an
approprntmn R i - !
‘“An appropriation is ﬁ*lthorlt}, of Legls]ature given at prop-
er time and in legal forni to proper officers to apply, specific
sum from designated 1fund out of treasury for speclfled object
or demand against the Stftte ”

In re Huston : :

27 Idaho 281 o
147 Pac. 1064. :
Jackson vs. Gallet
39 Idaho 382 i
228 Pac. 1068, : . N
Herrick vs. Gnllet

35 Idaho 13

204 Pac. 4177.

It has been held in a former opinion from this office to Harty Par-
sons, State Auditor, that there were grave objections to the constitu-
tionality of Chapter 60, Extraordinary Session Laws of 1935, and one of -
the ‘particular points drawn to the n.ttent(on of the auditor was Section
17 of said aect, being the appropriation for ‘putting of said act into ef-
fect and against which a warrant above mentioned was dr'u\n and out
of which the same would neae:sm ily h‘ne to be paid.

. In re Huston, 27 Idaho “‘31 147 Pac. 1064, in construing the duties of
the State Treaswrer the Sup“_me Court used the following language:

“The s1mo IlL‘"lSlLTL‘IT is not only authorized under: the law,
but it is made his dutv,; as such officer, to refuse the payment
of a state warrant drawn by the state auditor unless he is sat-
isfied that:it iz a proper and legal charge against the stte.
(Gibson v. Ky, GS Oregon 589, 137 Pac. 864: State v. Brown, 10
.@regon 215: Crutcher vi Cram, 1 Idaho 372). A warrant drawn
.by the stata auditor is but prima. facie, and not conclusive evi-
dence of the nuthority of the law for the payment of such® claim
and unless there is authority of law for the payment of such
claim, the treastirer may refuse, ind indeed it is his duty to re-
fuse, to pay the ‘warrant, even if funds are appropriated.”

2 ~
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The same position is taken in Gibson v-. Kay (68 Ore. 589, 137 Pac.
964) and in State v."Brown, 10 Oregon 215, wherein it is held as follows.

“Since a warrant is not conclusive evidence it is the dut}\ of

the state treasurer to refuse payment unless it represents a cl'um
authorized by law.”

Section 65-910, I. C. A., provides as follows:

“In all cases of specific appropriations, salaries, pay mnd
expenses, ascertained and allowed by law, found due. to individu-
als from the state, when audited; thie auditor must draw warrants
upon the treasury for the amount; but in cases of unliquidated ac-
counts and claims, the adjustmeni and payment of which are
not provided for by law, no warrants must be drawn by the au-
ditor, or pald by the treasurer, until appropriation is made. by
law for that purpose, nor must the whole amount drawn for and
paid for any purpose oOr under:any one appropriation ever ex-
ceed the amount appropriated.” o

'I‘he above sta.tute whizh was then C. S. 151, was construed by ofur
supreme court as follows: '

. ‘¢ *+ * in cases of unllquxdated\ accounts and claims, the ad-
justment and payment of which are not provided for by law,:no
warrants must ‘be drawn by the au{iitor or paid by the treasurer,
until appropriation is made by!law for that purpose, nor mmust
the whole amount drawn for and paid for any purpose or under
any one appropriation ever exceed the amount appropriated.”” '
McConnell v. Gallet, 6 Pac. (2nd) 143. L.

The same rule of law has been swted in 23 Cal. Jud, p:_u-a::rd.ph 908
as follows: i '

“Although the treasurer must pay out state. money in accord-
ance with law, nevertheless he may refuse to pay a demand based
upon a statute, good in; form, bui invalid. -because unconstitu-
tiohal” o . ‘_ i

WWhich statement was set forth:in C'lmlon v. Weil, 57 Cal. 547. See
also 22 R. C. L. 506, section 191: i

“Drawing money from the public treasury on a warrant
based upon an illegal 2nd unauthorized allowance by a board of
officials is a. breach of ‘the officer’s bond and renders his sureties ;
liable for the amount so drawn.” .° - :

I wish to call your attention also to Section 57-812, I C. A being
the liability imposed by statute upon me official bond of publ ¢ officials.
In this connection also I wish to call your attention to Section 17-3201,
I. C. A., subdivision 3, being criminal liability for the failure on the part
of a public officer to keep public mone¥ in his possession until disbursed
or ‘paid out by authority of law; also Section’'17-3203, I. C. A, being an
additional criminal penalty for the:dis\‘ﬁursement or failure to keep and
pay over public moneys in the manner: Qprescribed by law. It is. our opin-
on in this respect that the State_Tre'asurer might incur both  a ecivil
liability and a criminal penalty in. rthev event of a payment out: of the
fund created by Chapter .60, Extracrdinary Session Laws of 1933, in the

event that the Supreme Court should qt some time in the future deciare -

said act to ibe unconstitutional which would in effect make all p'l,) ments
- or clalps paid out of the same wholly 1llega1 and void.

There are numerous other authormes holding to the same ‘L,en--ml

' doctrlne, but not included for the sake of brevlty. X
i
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In one of .those,demsmns of recent: date, from the highest ‘court. of
-one of our .western siates, ﬂeaturmg a question of similar import, es-
pecially as to the principle mvolved we find substance for the following
observations:

l
Gray is the product of Lhe admmture of black and n&ute The Te-
stﬂt"mt shade of gray must,, of necessity be influenced by and depend
-upon the proportions - of thelqdmlx'ftures used. To me the approprlamor‘
contained in Chapter 50 hasithe appearance of a sickly, yellowzsh gray. .
Legislatures may be and, pen‘haps often are swayed by the times or the
temper of the times. The service of a good purpose can not excuse the
making of a bad law, nor, injthe last analysis; is the result desirable, for

when the good purmose hasibeen served, the bad precedent remains to
serve bad purposes, and the/ fundamentals. of our government are per-’
verted and destroyed. As officials we have taken oath to uphold, sup-
port and maintain the Cothmmon not ‘trample upon it: We are the
servints of the Constitution! not its masters. If the Constitution be so
“stale”™ that it is a stifler ofg progress, there are methods by which that
feature may be overcome. If we are /in revelt against the instrument
which created our power and to which we must look for guidance in our
official activities, it were fa.?' more in keeping with our obligations that
we resign our positions than to breach its provisons. It may be that the
best form of government is ione where the powers of the legislature are
without limit. If it is let us as officials and individuals, be the first to

demand that form of government, rather than give pretended reverence : )

to that which ave do not reviere. Let us, then, have a Constitution, or.no-
Constitution, and if there be a Constitution, let .us honor and respect {t.
By so doing, 7ve can not gol astmy nor proshtute the positions we have

been selected to fill.

I am conscious of the iact that the Attorney General is made the
servant of all other departments of.state; that he must give his opinion,
in writing, when requested 'so to do; that officials are mot found to foil-
low his advi ice, and at times ‘have refused to do so. Such refusal, ad-
mitte{lly, discredits the Attorney General, but certainly does not reflect
credit on the one follow mg such precedent. Likewise, I know that 2 dl'
Gpinions’ of the Attorney General are not always correct. He is not in-
tallible. If he were, there would never be occasion for test cases in af-
fairs of state. ’ A

In conclusion, 1 ‘submitj that the appropri‘a.tion contained in.the law
in question may be valid. Tested, however, by. the authority of well con-
sidered cases, it appears th:\t .there are such uncertainties as to warrant
one having to do with xtsldnect application to justify such person in
submirting it'to the’ proper&authorlty to clarify any unca':tamtles

Respectfully submitted,

f BERT H. \IILLER,
P . Attorney General.
i . .

) August 29, 1936.
Hon. C. Ben Ross, i
Roise, 1daho. |
Dear Gu\urnox |
i .

in n\qmn\\\ to ‘yvour mqulr\ as to whether or not the powers and
duties of the go\ ernor may] be ‘performed by the lleutenant governor dur-
ing inability &t the governor to act, we submit as follows: i

Section 12 of Asticle 4[0: the State Constitution, provides:
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‘at the time of entry or thereafter. The fo
" be conclusive of this matter: . : (
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“Lieutenant governsr to aci as ggvernor.—In case of the fail- .
ure to qualify, the impeachment, or conviction of treason, felony,
cr other infamous crime of the govérnor or his death, removal
from office, Tesignation; absence from the state, or inability to
discharge the powers and duties of. ms office, the powers, duties
and emoluments of the office for the resxdue of the term, or until’

the disability shall cease, shall devolve upon the lieutenant gov-
eraor.” ! :

Section 65-705, Idaho Code Annotateé is as fo]lo“s

“Bvery provision in the laws of this state in relation to the
powers and duties of ‘the governor R{Lnd in relation to acts and
duties to e performed by others toiwvard him, extends to the per-
son performing for the time being the duties of the governor.” !
Section 65-706, Idaho :Code Annotated, is as follows:

“The lieutenant governor while p ‘doxming the duties of gov-~
ernor of Idaho, shall be entitled to 1jeceive compensation at the
same rate as that allowed the govermor, and in addition thereto
expenses of all actual and. necessary travel within the state m—
curred in the performance of such duties.” .

From the foregoing, it is apparent tHat in the event of the inability
of the governor to discharge the powers ! d duties of .his office, the:lieu-
tenant governor may perform such duties and powers and receive the
emoluments thereof until such time as the disability shall cease.

Respectfully subtnitted,
! BERT H. MILLER,

Attorney General.

Hon. Geo. R. Bailey,
Probate Judge,
Blackfoot, Idaho.

\" August 27, 1935, °
| v ‘

l

Replying to your Jletter of - August |19, 1935, you are advised - as

- follows:

I am of opinion that Justices of th¢ Peace are without power to
remit, suspend, commute, cancel or alleviaite fines or jail sentences either
X llowing reasons appear to me to

1. Section 19-2501 and the six sectiops which follow it, while .they
appear in the Idaho Code of 1932 to be bro'ld enough in terms to cover
all offenses, hence by inference -all courts, have a historical record
which precludes such application. These sections were originally enacted
as parts of Chapter 104, 1915, Session ws, It is established rule . that
where there is doubt of the correct application of code provisions as
they appear in the code, the original enattment must be-taken as con-
trolling (State v. Purcell, 39 Ida. 642, 228 {Pac. 796; Libby v. Pelham, 80
Ida 614, 166 Pac. 757; Duncan v. Idaho C punty, 42 lda. 164, 245 Pac. 90;
Sectlon 70-103, I. C. A.). :

Reference to Chapter 104, 1915 Sessiop Laws discloses that this en-
actment was entitled as follows:

“An act to amend Section. 7991 of the Revised Codes of the- ‘
State of Idaho and to grant to the District Court the power to

i
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B i :
suspend or withhold judgment-in criminal cases and to put a
per convicted of a criminal oifense on prob"mon in the charge
of a probation: or other‘ proper person.” >

‘The intent to make the "r'mn to the dxstx ict court only, in view of
the above title, is made evident by the provision of the act itself (Sec-
tion 1, 1915 Session Laws, Ch'Lpter 104, now Section 19-2507, I. C. A))
that “The powers hereby conferied upon the district court may be
exercised by the judge thereof atichambers.” So also it is important to
‘note the provision that *“if it shalll appear to the District Judge that the
order suspending the sentance was obtained by fraud” etc., “the District.
Judge” shall issue a warrant for ‘his apprehension. (Section 3, Clmpter
104, 1915 Session -Laws, now Section 19-2502, I. C. A.).

This statute: has been amended, since its or;ginal cn:tctment by
1919 Session Laws. Chapter'134,_§a,nd 1929 Session Laws, Chapter 97.
The 1919 amendment struck out ithe names of the crimes of bigamy,
incest, perjury and embezzlement of public funds, and  provided by
amendment.of what is noi Section 19-2506, for termination of the pend-
ing action upon expiration of certain periods. The 1929 amendment struck
out the names of all .the excepted crimes except treason and murder,
and added a provision forricommutation to county-jails and the Industrial
School. None of these amendments either of 1919 or 1929 changed any
of the provisions so as to make reterence to or include any¥ court other
than those coverad by the original enactment. Indeeil, the provisions for
commutation to county jails could only apply to district courts, for no
other court has power to commit to the penitentiary.

2. The provisions of Chapter iZS, Title 19, 1. C. A., above referred to
did not come inte being as a separate enactment with a general appli-
cation. On the contrary,:the enaciment \was made.as an amendment to
Hection 7991 of the Revised Codeicovering district courts, which reads:

“If no sufficient cause is alleged or appears to the court
why judgment should not be ‘pmnounwd it- must thereupon be
rendered.” ‘

The 1915 amendments were added by provisp, Neither in Section
7991 (now Séction 19-2412, I. C. L\.) nor in Chapter 25, of Title 19, I.
C. A, does the fact appear that Seetion 19-2501 .ahd its related sections
were intended as a limitation. by proviso upon the requirements that
the Distriet Court enter judgment! when a fixed state of the prloceeding
has Deen reached. The compiler of the 1932 ccde has, however, made
note of the fact in a footnote to Section 19-2501. and reference to the
original enactment discloses that: Section 19-2501 and the’ six seotions
following it are part of Section 19-2412, it is readily apparent that the
original enactment was intended to apply only to the district ‘court. The
enactment of these secticns by way of amendmsnt of @ particular sec-
tion of the district court criminal’ practice act of 1564 (see historical
annotation to Section 19-2412), ini the presence of a more rigid special
statute on the same subject relating to justice courts (Sections 19-4025
and 19-4029, 1. C. A) of equal anthmt\ (see justice court criminal prac-
tice act of 1864, Sections 617 .:md:b..l) precludes a contrary intendment

. : i
3. In the case of In Re' Jennings, 46 Ida. 142, 267 Pac. 227, the

Supreme Court of this stite had before it this question, but counsel for -

appellant, and Attorney General Stephan for the state agreed that a
probate judge (having c¢oncwrrent; ériminal jurisdiction with justices of
the peace under Constitution, Article 5, Section 21) is without power to
stispend execution of :a .,umcnvo at all. The Suprems Court did not ex-
amine into the precise question here, but adopted the position of both

counsel, and proceeded to review: the question of subsequent enforce- -
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ment of a sentence suspended by void o‘rdm", held that the order of sus-
pension being void it could not aifect the execution of the portion of ‘the
judgment imposing the statutory penalty. In my view the case referred
to is decisive of the matzer. This position hiiving been taken by Attorney
General Stephan in 1928, and -adopted by the Supreme Court tacitly, if
not by express. approval in the Jennings cfise, the fact that the legisla-
ture has since that time convened in 1929, 1931, 1933, and 1935 regular ses-
sions, and has caused to be prepared and adopted a complete codi-
flcatxon of the law without amendment oq this statute in any manner
so as to contravene the ‘position taken by the Attorney General; and
the Supreme Court, is entitled to great weight as supporting the con-
struction so adopted. Indeed the rule. of law is usually stated to be that
such circumstances corstitute a legislative adoption of the construc-
tion so had. In 59 C. J. the ruleis stated td be as follows

“A construction of a statute by the|courts, supported by- lonﬂ'
acquiescence on the part of the Aegislature, or by continued use
of the same language, or failure to amend the statute, is evidence
thait such construction is in accordance with the legislative in-
tent. So the reenactment of a statute after it has been construed
by the courts dmour.ts to a leaxslatxve '{doptlon of such construc- ’
tion.” .

4. Turning now to a consideration ofl the statutes svhich relate"jto
_the justice courts in particular, it is observed that very rigid limitations
are imposed upon these inferior courts which do not appear in the code
of the district court. Particular note is made of Section 19-4025, wihere
it is provided: : i
“After a plea or verdict of guilty, jor after a verdict against
the defendant, on a plea of a former donviction or acquittal, ' the
court must appoint a -time for rendering judgment, which must
not be more than two days nor less|than six hours after the
verdict is rendered, and must hold the defendant to bail to ap-
pear for judgment, and in'default of bdil he must be committed.”

\
I
|
i
|

There. follow provisio_hs namihg grounds for new trial and z:L)*rcst
of judgment, and it is then provided_ DLy Section 19-4029: [

. “If the judgment is not arrested, .or a new 1trial granted }
judgment must be pronounced at the time appointed and entered |
in the minutes of the court.” - : ‘

I am not able to deduce-from these sections any inference that en-
try .of judgment may be deferred under [any circumstanc_es, nor am' I
able to find that either of these sections has been amended since 1Sp4.

5. Section 19-4032 contains the exprelss provision: = ¢ ;
“When a judgment is entered upposm fine, or costs, or

both fine and costs, or ordering the defendant to be imprisoned '

until the fine or costs be paid, he mu‘st be held in custody dur-

Ing_the time speclfled in the judgmenInu'nless sooner paid.”

By this section, the legislature has nained the sole instance in which
a release is authorized from imprisonment|for pa¥Vment of a fine, tu wit:
Payment of the fine. Expv'e\slo unius est| exclusio alterius.

6. Examination of tha suspensxon law abeve referred to, as rela@(-s
to the district court, with a view to determining what procedure is es-
tablished for arrest of a prisoner who Has failed to establish a fixed
place of abode or a regular occupation, o who obtained a suspension:of,
sentence by fraud, discloses that the provision is: “The district Judge
shall issue a warrant for his apprehen:wn, and shall remand bhim for
_sentence.” - ’
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Censtitution Artlcle V, Section 20, limits rthe: junsdxctlon of the
district courts to original jurisdiction a.Lnd appellate jurisdiction. In view
of the established law of this state thait the jurisdiction inherent in the
district courts over misdemea.pors cognizable by the justice and probate

" courts - Is coordinate and concurrent (Risse v. Collins, 12 Ida. 689, S7 .

Pac. 1006; State v. Raaf, 16. Ida. 411, 10i1 Pac. 747; Fox v. Flynn, 27 Ida.
580, 150 Pac. 747), it appears to me ithat tlie power of district courts is
limited to appellate review. of:the decisions of probate and justice courts
in the usual order, or interference by one or another of the extraordi- -
nary writs, and does not extent to vicarious warrants for rendition of -
prisoners for sentence in actions pending in a court of concurrent and
coordinate jurisdiction. The contrary assumption; to-wit, that this staJt-
ute was intended only to relate to actions pending in the dlstr:ct court
iteself, has therefore to support it the weight of the principlé of law
that an unconstitutional legislative mtentlon will not be presumed

7. Criminal jurisdiction of justices or the peace has been from- \em}y :
times in .the United States consxstentm held to be solely a creatuxe of i
the statute, to be strictly construed, or.,as put in 16 C. J. 154:

« “The jurisdiction dssumed must be conferred- clearly by the
statute, and will nat be ext'ended by inference or implication.” .

L‘xammatlon of the cases dlsoloses that this principle has been ap-
plied as precluding suspension of sentences in several jurisdictions. (See
cases in notes, 16 C. J. 1286 2t seq.). In the Supreme Court of Kansas,
upon this theory, in the cases of State vs. Piper, 176 Pac. 626, and under
a Jjustice code very like our own, it wasiheld that “a justice of the peace '
is without jurisdiction to grant a parble and ‘has no jurisdiction to
remit a jail sentence, and such parole or remittance of jail sentence is
a nullity.” i N

It had been so held in Kansas in an earlier case, Sxms \' hennedy,
67 KANS. 383, 73 Pac. 51. In Washlng;on, upon the basis of a statute
very nearly- like -the one in Idaho, the. qoult reached the conclusion that
the statute did apply to justice cq_urts in the cases of State v. Willey, 12
Pac. (2d) 393, and State v. Koch, 23 Pac. (2d). $84. In that state, how-
ever, the original act, like ours of the present, was restricted to the

superior court, and was so applied, until the 1909 legistature repealed

the restrictive act and enacted a general statute applicable to all courts
(Chapter -249, 1909, W’ashlngton Laws).i No such modification has oc-

From these and other comsiderations of like import, I am_unwble to
reach any conclusion except that justices of the peace lack jurisdiction
to impose suspended sentences or to remlt fines under any circum-
stances. ) =
‘ Re:s'pectfully yours,

{BERT H. MILLER,
i Attorney General.
N :

‘ ) ‘ o November 27, 1936.
Mr. M. F. Ryan, |

Attorney:at Law, - =
Grooding, Idaho. |
Dear Mr.-Ryan: o
. § ‘ | :
We are in receipt of »our letter of -I}"ovﬁember 18, 3936, in which you
present the following tacts; i : :
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“Taxes on some farm property being| delinquent the neces-
sary delinquency entry was made as provided by Section 61-
1009. The property was not redeemed within the statutory time

- andithe tax collector made a deed to the ¢ounty for the property
as provided by Section 61-1025. Crops were-raised on this place
during the 1936 season and the rental value of the land was
collected from ‘the tenant in possession. (Presumably by the
county). In other words the county coliected the rent and placed
same in the county treasury. (Presumably in the general or cur-
rent fund). Thereafter, and under the prgvisions of Sec. 61-1023,
the former owner of the land, before deeded to (by) the county,
redeemed the land and demanded credlt for the rent collected
which the county refused to allow.

-“We also have a store building “hlch was occupied by a
tenant sold for taxes and deeded to thé county last January.
Since that date the county has been Lolle‘ctmg $25.00 per month
rent. Now the former owner desires to rédeem and insists he is

"entitled to credit for all rent collectec by the county.”
Upon the foregomg facts you haye propoumded the following querles

1. 1Is the county author zed to leasella.nd on w hich it holds
only a tax title? r i

i 2. Having so leased the property, w hat are the rights of the 3
. owner to the money collected, and may the same be set off as
an offset against delinquent taxes owing?

3. May the county be compelled to refund the amount of
rentals collected? )

In reply to your inquiri®s. you are advis‘ed as follows:
The lease of county property is provided Tor by Section 30-714, Idaho

Code Annota.ted as amended by Chapter 200, -1933 Session ‘Laws, re‘ld-

ing as follows: ;
“The Board of County Commissioners may lease any prop-

erty belonging to the county for a term mot exceeding two years !
at such rental as niay be determined ulpon by the unanimous
vote of such board, or szid board may in|its discretion lease any
property belonging:to the county at publm auctlon to the highest”
bidder, and may enter into such leasing cbntracts as may be pro-
vided for by an order of the board, and l]as herein limited; such
rents shall .be paid ‘annually in . .advance*; providing, however,
tna.t any hospital or: hospital equxpment belongmg to the county

may, be leased for a term not e:\ceedmg si:\ years.' i

The redemption of property deeded to the county for tax lien is pro-
vided for under Section 61-1023, Idahc Coie Annotated, as amended
Chapter 101, page 213, 1935 Session }_.avvs }ﬁegular Session, reading as

follows: i

. “The property described in any delinquency entry may he
redeemed from tax sale by.the owner thereof, or any party in :
interest on or after the fourth Monday| of January after, and
within three years from thés date thereo?, or until tax deed is
%12? to the county, and thereafter anid up to the time * * *
com.

tract of sale thereof is entered into|by the board of county
issioners, * * * or thé property has been transferred -by
county deed, by paying to the county tyeasurer the amount of
the. original tax or taxes-:for which thel property was sold, to-
‘gether with the penalty and interest thé¢reon, ‘and also the ori-

| i
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iginal amount of zll unpaid taxes levied or assessed against the
'said property at the time the right .of redemption expired, to-' *
/ gether with penalty and interest thereon, and also by paying the '
‘taxes for the year or years since the date of issuance of tax deed

to the county, together with penalty and accrued interest there.
son. All taxes accruing against .such property. subsequent to the
issuarice of deed to the €Ot mtv shall be extended upon a valua-
tion-to be given by the assessor, upom application of the treas-
urer. and the taxes shall be computed-according to the author-
JJZCd levies for the vear. or years to lie extended. Upon payment
‘to the county treasurer of the amounts required to be .paid as
‘herein provided, the county tle’xsme* must issue a redemption
deed to the redemptioner.” :

. It will be noted that under the le.xsm" statute qbne set fOIth the
board of county comimissioners may lease any property belonging to
the: county. It Ls my understanding of Sectien 61-1023, Idaho Code An-
notated, as amended,: and above quoted. that the ‘property of a tax-
paver may:be redeemed by him and partiés in interest until the contract
of sale thereof is entered into by the board of -county commissioners, or -
the' property has been transferred by count\' deed, and . in construing
contract of sale, referance is made to Section 30-708, Idaho Code Anno-
tated, as amended at page 41,:1933 Session Laws, in which is cont'uned
.the following language:

“If such property is sold on terms the Board of County Com-
missioners may contract for the sale of the same for a peried
of years not .exceeding five years, with an annual rate of inter-
est on all deferred payments not to C\Leed six ner cenl per an-
num.’ . :

- This provision does not contemplate, in my estimation, a lease as
coming under the head of a sale thereof, as defined in the redemption
statute above quoted. It will be noted flurther that under Section 61-
1033, {daho Code Annotated, that a redemption deed divests the county
of whlatever interest that it thad in the property, the rollowing lan-
guagd being used: ’ . : , ) .

©¢ « ¥ and upan the giving of swch deed, such tax deed so
isgued to the county and the delinquency entry and tax sale upon
which the same is based and all delmquencx entries and sales for
delitiquent taxes of prior ¥ears shall|become null .and void, and
all fight, title, and interest acquired by the county,under and Wy
virtue of such tax ileed, or’tax sales, or delinquency entries, shall
cease and terminate.” o DR

It is apparent, therefore, 'that upon, the issuance: of a redemption
deed the county does not retaihy any interest in the property \whatsoever.
The. general rule is that the title of the nrwmal owner is cle'ued of the
lien of taxes by the miemptxon deed.

In the case of '\\'xshm"tml County V. P”u adis, 39 Idaho 364, 222 Pac.
779, the court used the following languag:

“The authorities are rto the ette«:t that a coLmt_\' does not
acquire vested right in the property by virtue of o tax sale to it
for delinquent taxes, and that such '11 purchase of vroperty by a
county goes no tfurther than to perpetuate the lien of the tax
and is in aid of its collection.” And C'mnz a. number of cases.

This rule, so far as I have been ul)h\ to ascertiin, s still the l:m or
thls state, and - hence in net acquiring z_; vested right, the county will
acquire no right to possession of the premises. 81 Corpus Juris, page
1295, p‘\m"x aph 1802, uses the:following Qangunge:

i

i
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“In the absence of a statute authoxiziné & purchaser of land
< sold for taxes to enter:into possession prior to the expiration of
the period of redemption, until he obtains his tax deed, or at

any rate until the expiration of the period
under a statute vesting in the purchaser a

of redemption, and ;
lien which may be

foreclosed, until the foreclosure of such lien, tke owner of the land
and not the tax purchaser, is ord;narlly antitled to the possession
and enjoyment of the estate, and, if the 1'1tte1: enters without the

consent of the former, it 1s a trespass.”

This general rule of 13w has been affirmed
Arms, 90 Pac. 962, a California case, constx uing d
ours. The court said:

“‘The general rule is that until the exj
for redemption and the execution and deliver
to the land sold for the taxes remains with

and the purchaser acquired only a lien for the amount of his bid

with interest, etc. The purchaser 'is-not entit
to rents and profits; but after the execution
tee is vested under the statutes in most ju
interest in fee to the exclusion of all prior i
brances.'” '

1
i

y: of a deed the title

in the case of Teich v.
statute very similar to

\iration  of the time [
the original owner,

led to possession or
f the deed the gran-
irisdictions with an
nterests and incum-

This general rule of law which has bcen recognized by California,

and other jurisdictions, has to my mind besn pd
case of Steltz v. Morgan, 16 Idaho 368, 101 Pac

ssed on in Idaho in the
1057, 28 L. R. A.,, new

series 298, wherein the following language is usgd in Syllabus 4:

“The holder of a tax title to real estate

who finds the prop-

erty unoccupied, may enter upon and :iake actual possession of

the premises, and in doing so he is not liable

to the original own-

er of the property whose title has been divested by tax deed.”

Syllabus 5:

“A tax deed has mio more force or effect|
. . '’
ance for procuring the possession of real es
~deed.”

In discussing this matter, the court said:

“If one who was the original owner 04

_ title through taxationi:and a tax deed, and

an action of trespass against the holder of

tering into possessioﬁ, he must mainzain
the premises.’ .

the tax deed for en-
actual possession of

as a writ of assist- | |
tate than any other

real estate lost his
'still could maintain

This bears out our former statement that the county is not entltled

to possession, and In fact under the doctrine of]|
the ccunty has no vested right. But, Section 3¢

the Paradis case, sapra, '
-708, Idaho Code Amno- |

tated, as amended, operat€s in effect.as a stathite of limitations on the:

right to redeem from the tax lien r'1v4an by Section 61-102,

Annotated

It will be noted that all reference to taxes

Idaho Code -

n the State of Ida.ho re- | L

fers, insofar as title of the county is concerned, as a lien and not as|

title in itself, and, therefore, can not so far
ascertain vest in the county the right to posse
any time;

as I have been able tol
ssion of the premises at;

but only the right under specific statutory authority to di-!

‘vest the owner of the premises of his title, and possession by a sum-

mary process through sale or contract of sale ¢
be sold. Until that time the original owner ¥
possession of the premises:

f the premises sought to
vould be.entitled to the|
|
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_There Is no statutory law In Idaho adthor]zing the: county to take
possession-of property for. which it’has taken a tax deed, nor, under the
authoritles above quoted, has the county an) right. to possession of the
premises during the period of tlme that it holds merely the tax tltle, nor
Is it entltled by statutory authority to the rents, Isswes and profits of
the property, with the exception that it may, under Section 61-103, Ida-
ho Code Annotated, as amended Chapter 69, 1935 Session Laws, Regular
Session, restrain the, removal of improvements or tiniber on land upon
which delinquent taxes are owing. Which! statute, in itself, recognizes
the right of Dossessi_gn of .the individual in #he premises.

|
Carrying this thought still further, it;will be found that our Su-
preme Court in the case of Fargo v. Bennett, 35 Idaho:359, has held that
a lease is a conveyance of property,.and in Howard v. Manning, 12 A.
L. R. 8§19, 192 Pac. :358, in citing from  the icase decided by the Supreme
Court in United States, v. Grzmot 14,Pet 526, 538, 10 L. ed. 573, 579:

“The legal under:tandmg of a leas e for years is a contract
 for the possession . . . of land, for a determinate period with the
recompense of rent.” ’

Further citing from ‘Tiedeman on Reﬂl Property, Section 538;

A

lease ‘s a contract between Iessm and lessee, vesting in
the latter a right to the possession of the land for a term of
vears. It becomes an @state when it talkes effect in possessnon‘ " -
In the case of Heaton V. \*e}%on 194 Pac 614, a Colorado case, the

court said: : bad ;

“An unqgualified a'greement to coh\LE}' imports that a title of
which the vendee cannot lawfully complain will be furnished.”

In checking over the general authori;ti(es on. real property, includ-
ing Corpus Juris, Words and Phrases, an}l other text books and refer-
ences, it is apparent that in order to grant: a valid lease to property, the
party leasing must be entitled to possession, or the lease is invalid as
atiempting to convey something that it not within the power of the
pary conveying to allenﬂtp |

The county not belng entlﬂed, as a mntter of la“, to possession of
the premises acquired by tax deed, and tke right. to possession belng a
requisite part and parcel of the power to lease, the lease contract en-
tered Into between the county and the Individual would be vold. The
zeneral rule of law relative to county ,commissioners is applicable "here
as to the county commissioners having unl‘r the power granted by statute
or implied therefrom, and it iss my opinion, therefore, that the lease en-
tered into between the county and the 1lndn idual is sholly void, and
confers no right on the :individual leasing the property to either con-

" structive or actual possession. ;

The question as to whether or not th: county, -having a.cquired the’
money derived from the rental of”the land, could apply the same on the
tax bill of the owner is, in my opinien, answered in the negative, for the
reasen that the taxes are a governmental lien upon real estate, which
can only be released by ‘payment, mncell'\tion, or sale of the premises,
and as the statute provides, when paid into» the county treasury must be
pro-rated to the different funds of the coumt\ in proportion to the levies
thiat have theretoforé been made. The mone\ collected by the county
through the illegal contract no doubt wasi paid into the current expense
fund thereof, and as such becomes an intiegral part of said current ex-
pense fund, and the county commissioners, acting under statutory au-
thority, svould only have the right perhaps to refund to the party pay-
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ing. They certa.m]y would not have the rlght {o transfer said moneys :
out of the current expense fund into the other|funds of the county, as :
this matter is controlled by statiute, and no autﬁorlty is given, except as :
specifically enumerated in the tiransfer statutes \for the taking of money
out of one fund and Placing it in another. To my mind such a transfer :
in a case of this nature would be an unlawful exercise of the powers of
the commissioners. It will be noted further that the tax money is in
effect a payment of an obllgatlon laid.in rem by the governmental au-
thority, and is a charge upon the land itself, ‘which by statutory en-
actment must be handled in .certain specific a.nd designated ways. As
10 the setting off of a claim against the countv, 57 Corpus Juris 443,
. paragraph 94 uses ‘the following language:

“A claim for taxes is not-suca a debt, demand, contract, or
judgment as is allowed:to be set off under the statutes of set- off,’
which are construed uniformally, -in the lig it of public policy, to
exclude the remedy in an action on any; . indebtedness of the
state or mumicipality to on2 who is liable to; the state or munici- -
pality for taxes.” i

This general Iaw has been construed. by th= Supreme Court of Cal- =~
- ifornija in tthe case of Himmelmann v. Spa.nagelg 39 Cal. 389, wherein
- the court at page 393, used: the following language:

“The origin, obligatory force and whé]e nature of a tax,
is such that it is impossible to conceive of éz. demand that might
be set off against it, unless expressly so authorxzed by statute.
No case has been cited, and probably none. can .be found, which
authorizes a defendant, when sued for a municipa.l assessment
or tax, to set up a counter claim.” |

Coming now to our question of whether -tjhe county may be com-:
pelled to refund the amount of rentals collected, I find a great deal of:
difficulty in-determining this matter. We have the general rule of law as*
expressed in Strickfaden v. Greencreek. Highfivay Dist., 42 Idaho 738,:

" that counties being involuntary subdivisions of :]state and being its agents
are generally relieved from liability for damages for non-performance ot‘
‘powers or improper exercise thereof, in a.bsence1 of expl‘ess statute,

\

There is no doubt that theﬁcontra.ct entered into between the county‘
and the lessee is void upon th\e grounds herelnbefore set out. Being void, |
the same could not be enforeced. But, the mo eys paid into the county‘
would in effect be an acceptance. upon the part of the county of a sum,]
to which it is not entitled and might, under th¢ general rule of rescxsion‘
of contracts, be collectable by the tenant |

In 15 Corpus Juris 555, pamgxaph 251, mgte 97 the following lan-‘
guage is used: ]

\
I
“ *.¢ » amd where the county rescinds]a voidable 'and unen- 3
.forceable contract, it should return whatever property it has ;
received thereunder, or. the sum for: which| it was sold under an 1
agreement of the parties that it might be ‘sold and the proceeds 1
treated as representing the property itself.! e ‘

In discussing this pa.rmcu‘lar phase of the law applicable to the
" powers and duties of the county boards, being purely statutory, the
courts do not seem to be in accord. I ‘have found a decision from the
Supreme Court of the United States citing the general rule of law fromi
other jurisdictions, the same being Chapman v. Douglas Co. Comrs. 107}
‘U. S. 378, which amounts to a treaties of the| equitable situation exisi-‘
ing in the absence of a statute. The mztter of|their observations is con-
tained in the following short guotation:

|
|
|
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. “The obligation to do justice rests upon all persons, natural
and artificial, and if a county obtains the money or property of
others without authority, the law, inds=pendent of any statute,
will compel restitution .or compensation.’”

They cite in this matter two old California cases, being Pimental v.
S:m Francisco,” 21 Cal. 362, and Argenti v. San Francisco, 16 Cal. 282, as-.
bearing out this particular docyrme .

In applying this doctrme to our present county set-up, we ran into
our statutory . provisions relative to the presentation: of claims-against
the county, \\he,keupon it becomes the duty of the party claiming an
obligation owm"' him by the county to furnish satisfactory proof of the
claim, and aiso of the authority of the county to pay-it. I doubt whether
th2 county is answerable to the owner of the premises for the money
received, there being-no contractual relationship existing between these

parties and the liability, if any liahility exists against the county, would
be occa.%loned by the unlawful acts of its'agents and officials. The ac-
. tion in effect would be sounding in tort, and if the county was acting in
a ‘governmental capacity, it would not be liable. The recent Twin Falls
county case to a certain extent holds the county responsible for the tor-
tuous a.gt."s of its agents, but I do not think that it would be carried to
this extreme. I do think,. howevei' that the party with whom the county
contracted, that is, the 1esseew would have a right to demand and re-
ceive from the county ag money had and:received under a rescision of a
veid contract the amount of rentals paid.ip the event that the owner sued
the lessee for trespass and damage, although the doctrine of estoppel
might apply and the furiher rule that a party dealing with governmental
agents ig presumed to know the extent of their statutory authority.

In other- words, as to the question of refund, it is my bellef that it
is of such a controverslal nature as to preclude this office from rendering
a: fixed opinlon on- the same, and for ithis reason, I have merely dlscussed
this phase of the questlon, without attempting to lay down any hard and

" fast rule. So far as I have been able to ascertain, the matter has never
been squarecly presented to the courts of :this state, and to my mind it

is a questlon of judicial mtex ‘pretation on the :Lpphcatxon of conflicting
theories. -

Respectfully submitted,
"BERT H. MILLER,

Attorney General.
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EXCERPTS FROM OPINIONS

“The hereinafter selected excerpts of opmlons consti--
tute about fifteen per cent of the opmnons .written, exclusive
of any opinions relative to exammatlor{l of'abstracts of title,
official bonds, investments of permanent educational funds
in securities, and purchase of property by various state m-r
stitutions:

: E 1 , i

BUREAU OF PUBEIC ACGOUNTS
Bureau of Public Accounts. The sale of large quantities of lquor to:
individual consumers should bé“reported and [this subject matter forms:

an important part of the duty of the Bureauof Public Accounts in ex-.
amining the transactions of the liquor ’.Com:Assioﬁ.—S/4/36. i

h APPBOPRIATIO\TQ

Mr F. Lee. Johnson. In-view of the fact that the Dept. of Agrxcu]-»
ture is charged with the administration of the; Farm Marketing law, any
expense in connection with the administratiorni of the law as now set up!
must be paid from the appropriations made tb the’ Dept. of Agriculture:
Administration Fund, or to:the bureaus e\pressly appropriated for.—
5/24/35. . ; ’

. BEER ' :

Mr. P. J. Evans. 1. " A village may not prohibit the sale of beer as “A
municipal corporation cannot, without ‘specia%l authority, prohibit wha.t
the policy of a general statute permits.] Under the present law there is
no definition of intoxicating:liquor. Whether!| or not 4% beer is intoxi-i
cating is now a question of fact, and it is a imatter of policy, until the
courts make a determination of: the question, whether or not it may be
sold on Sunday 3. A municipal corporafion may not prohibit women
from frequenting places where beer is sold. 4: It is within the power of
a municipality to prescribe by ordinance r@sona.’ble regulations with
respect to closing hours of beer parlors. 5. Municipalities have no power
under our present law to limit the number of beer licenses to be issued;
nor to prescribe qualifications for licenses jin ‘addition to ‘those pre-
scribed in the general laws.—4/9/35. !

BONDS .

Hon. P. W. Dent In view of the history |of the statute involved, as
hereinbefore noted, I am of the opinion that Ihe denominations of bonds
issued under the mumc1pal bond law must conform strictly to the pro~

visions of Secwon 55-207, I. C.-A.—9/16/35. 11

J. W. Condie. It is questionable if the State Board of Education could
prevent entirely the issuance of building bond.s by :a school district. The
matter should be ruled upon by the ‘courts,’ and until then the Board
should act only upon those cases appealed frqgm a decision of the county
commissioners,- and exercise: 1ts dascremon as to the amount it should
approve.—6/11/35.

Mr. Geo. J. McFadden..Th= Vﬂlage BOJ‘rd cannot legally transfer
$1000. from the bond sinking fund and apply the isame under its: con-
‘tract with the W. P. A. The:balance of" moneév‘ ‘in the bond sinking fund
provided for the payment of bonds issued in order to acquire an electrlc

| i

Digitized from Best Copy Available



v

66 ) OPINIONS OF A'I"I‘ORNE}Y GENERAL

light ‘sysiem, cannot legdlly be transferred to-a different bond fund
created in connection with acquiring a wdter works system.

Money appropriated for the maintenance of a water system cannot
he applied upon _a’contrabct for .constructfon of such water system un-
less it appears that “there are surplus funds available to the village over '
and abeve the expenditures provided for in the annual appropriation bill
The constitutional provisisn mist be complied’ with, and the excessive in-
debtedness of $2000 in excess of the amount of bond issue cannot legally
be incarred or paid without the vote of ‘tiwo- thnd of the qualified elec-
tors voting at the electioa to be held for that purpose in compliance
with the constitution, and the . only a,lternmme might be to defer the
wmpletwr. of such centract until such additional expansSe may be pro-
vided for in the regular way through the annual appropriation bill for
?he succeeding year.—9/25/35.

Hon. Murray Estes.‘ Section 60-705, I. C. A., confers a right in ab-
solute terms carefully limited-and define“d. The requirement by the leg-
jiislature of a bond to indemnify the county for any loss it may sustain
is & matter with which hxgh\\ ay dlstrlcw ha‘ve no concern.—1/18/36.

J, o BA‘\I’S'

" Hon. Dana E. Brmcl\ 1. - The pronsxons of Chap. 14, Title ‘?a. I C.
'A., has no application to banks enga"ed}m commercial credit 2. Savings
}han)m organized under the statutes of me State of Idaho may lamfully
iinvest their: savings in Federal Farm Loan bonds and consolidated bonds

uqxned for the Federal Land Bank. —19/‘1/33

COUNTY \'OTI(‘

James H. Blane. The combined sm‘mcrlptlon lists of a f\rm which
. bublishe2s 1wo independent and distinet \newspapers should not be con-
‘ sidered in an award of the official proceedings.—2/16/35.

'

Mr. Milton I. Zenwr., It is elementary that statutory proceedings
must he strictly followed, but the mere fact that the statute itseif has
been misquoted in the printing of a notlice cannot injure the substantial
rights of a taxpayer, and would not mmhdqte a deed subsequent]y given.
—10/2/36. . -

M. J.‘ W. Condie. The county sup_efintendent has the authonity to
notify the county treasurer of the violation of any law imposing upon
trustees certain duties, among which :z\l~e the employment of properly
certified teachers, and-I believe that it!is the duty cf the treasuer upon
such certification to' hold up the apportionment to such district until
further notified that said trustees are pel'fm’mmo their functions prop-
erly —3/3 ‘36.

Mr. John @Daniel. It is unlawfull under the terms ef Sect’ion 57=
701, I. C. A, for the Board of County:Commissioners to appoint to the
position of road overseer a man who is a brother-in-law of one of the
commissioners.—1/18 /,,..

Srice F. Hess, M: .nd'nor\' expenditures’ requu-ed by law ma\' be paid
by the addition to the budget of a county” superintendent, through reso-
hution and provision ax allowed by &ecnon 30-1208, 1. C. A.—10/9/35.

Mr. D. W Th(\m-L\, “The Board of ;Cnunt.\' Commissioners is a statu-
tory board and may only act in accordance with the authority granted,
therefore it has no statutory authority for cancellation of a tax unless
“there is o showing that the same should not have been legally levied or
collected after levy m the- first instance.—S8/5/36.

ITon, Gibson Con-:he. There is no ;authm ity for the county commis-

-
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sioners to fix salaries of elective coun'ty offlcxa.ls at an}' time other than
at the April meeting.—8/19/35; ) I

Mr. Hugh Redford. A prosacutmv attorney mmy not charge a fee
for services rendered in probating an estate for the public administrator, -
even though he intends to turn it over to the county.—10/28/35.

COUNTY RELIiEF - :

Mr. Robt. E. McFarland. Before a count}‘-' may  allow a bill of ex-
*pense. for hospitalization of an indigent person who because of emer-
gency could not first have his indigency determined as provided .in
Chap. 29, Title 30, I. C. A, investigation =hould be had and certificate is-
sued as provided in the chapter, in order to “csta,bhsh the fact that the_
person is indigent and entitled to county a)d but in the case of such
emergency the application, investigation and! certification need not be
had before hosplta]lzat)on is given. —1/16/35 | ’

[

ELECTIO\S i

Mr Dave Basey. Enrollees in the CC{ organization are only entitled
to vote at their legal place of residence, ¢hm is, the particular state,
couty and precinct of which they were resident prlor to their induction
into service. The rights of enrollees residing dut of the state at the time
of their enrollment would be bas=d upon the laws m force in that part
ticular jurisdiction.—7/23/36.

. Mr. Wm. C. Carpenter. A blind 'personli may vote by having his
ballot marked by his statutory agent in his i iesence 'at the polls, if he is

physically capable of being there.—6/23,/36. } -

Mr. Don P. Donahue., Use of stickers toJ fill out ticket of ronhst
party on ballot not permittad by law. Stlckel* may wonlv be used in the
case of substitution, as to fill a vacancy created on {t ticket by the death

of a candidate.—9/ ‘72/ 36. ‘ 3

Mr. M. F. Ryan. A person receiving the whwhest number of votes is
the nominee of a party, regardless of the féct that he is one and the
same individual nominated by both parties. After receiving the nomina-
tion on both tickets, said individual is not entitled -to become a candi-
date for the office on both tickets, but a v"xca.ncywls not caused until
after there has been a declmatlon of the no manon as provided by the
“statutes.—10/2/36. ; T

HIGHWAYS

Mr. J. D. Sinema. It is within the pu\ers of the iboard of hwh\\ay
commissioners to construct or repair, with the consent of the corporate.
authorities of any mummpahty any hwm\a{ w1thm such municipality,
upon such division df the cost as may be agreed unon Section 39-1580,
I.C. A,is a litnitatfon upon the powers of the boa,rd of highway com—
missioners. —3/ 13/35. |

INSANE ASYLU’QI

Ira J Taylor, Warden State Pemtentla.ry{ To remove an insane-con-
vict from the penitentiary to the insane asylum, the same procedure is
followed as with a person at large: i. e., complaint ‘must be filed before
probate judge of the county and a \\arr'mn obtained for the arrest «of
the insane person, a hearing hald and comqntment made.—4/11/35.

Mr. P. E. Dean. It is 1mpossxb1e for the] State to _assist in compen-
sating an individual who is maintaining his pvife in|an out-of-state san-
atorium, even thlough lack of:such assistance may necessitate the plac-
ing of the wife in the state asylum at Blackfoot. —6/4/35.

AR

v S I
- | -
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Hon. Lewis Williams. The law with keference to the return of in-
sane persons to the state of their residence would apply to the return
of an insane person to his residence in 4 foreign country. The expense
of such transportation would-have to .ﬂe paid by the state from the
fund appropriated for that purpose.—7/10/35.

. INSURANCE - : :
Mr. Gilbert Sussman. Public funds gf the state or local authorities
may be used for the payment of claims oly; Workmen's Compensation In-
surance covering signateries of voluntary work agreement. 2. The state
or local authorities mus: give a preference to insure under the Work-
men's Compensation Law of the state rather than provide other secur-
ities unless such risk is refused by the State Insurance Fund. 3. There
is no other applicable 'state statute under which <signatories will be
otherwise protected by insurance as projlectlon must be secured through
the W or}\meus Cnmpensatlon Act.—9/2/36.

JUSTICES OF THE PEACE

,Mi' Al I“loux noy "Galloway.” The 1933 act gowexning fe6§ of juctxces‘

of the peace is amended; the 1935 act s in full force and effect\ and
should be the fees collected by the Justlces for services therem set
forth.—10/7/36. . i

Hon’ Stephen.J. Toner. Justic%’ courts have no jurisdiction,_ other ~

than as a committing magistrate to hear or try offanses wherein one is
accused of operating a, motor vehicle on any public street or highway
in the absence of having secured a dn‘vm*'s license.—3/12/36.

Thomas B. Kelly. V herever the possmle fine made against ‘boot-

5logx:er§ is .more than 3.700 or the possible imprisonment exceeds six
~months, probate Judges and justices of the peace have authority only as
committing magistrates. County Eomrnissioners have mo jurisdiction: in
the matter of opening and closing hours of Beer Pr.x']ors —1/10/36.

E. M. Rayborn. Unsder Section 57- SIH, I.C. A, :1 justice of the peace
who collected a. fine of $1.00 when a minimum fine of $25.00 was re-
quired by statute, would be liawble for failure to collect $25.00, but under
ather given authorities he would still 'have jurisdiction to impose the

proper fine. Failure to take this cour se he would. have to make up the ) '

difference personally.—12/13/35. ;
LEGISL &'IIURE
Harry C. Parsons. A saie by a membex of the kgxs}ature of marterial
and equipment to the State of Idaho is barred by the provisions of Sec-
tion 65-1513, I. C. A.. and any such contract would be void. -—11/8/35

Hon. Clarence King. A member of the present legislature of the
state ig not disqualified from accepting employment under the State
Liquor Contrel Commission. and such iemployment is not barred by the
provisions’ of the act in question.—. Section 57-102.—3/25/35.

LICEN QEQ

Fish and Game Debz. If employeesiof the United States have a regu-v

lar existing occupational purisdiction: or duties to be performed as a’
usual andi continuous matter within dhc\ ‘boundaries of this state, resi-
dent game licenses should be granted. In my opinion the Game Dept. is
not warranted in extending this pnwlnce to those who are only casually
within the state by reason {ui some special duty.—11/6/35.

F. Lee Johnson. In the case of an establishment in which the prin-
cipal business is the manuiacture of ice cream and sale of the same for
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resale, undoubtedly such an establishment *.x ould come within the pro-
visions of the law, and reguire the issuance: of a license and the payment
of a license ‘fee. The term ‘“factory” in & la.r"ex— sense means a building
where machinery and equipment has been installed for the primary pur-
po'se of manufacturing some article of trade or commerce. However, we
do not believe that an ice cream. parlor, even though. it may manufac-
ture its own ice cream, necessarily comes \\ ithin the terms of the hw
so long as such ice cream is consumed on the premises, i e, so long as
:he same is not sold at Who]esale or f01 ro_smle —12/18/35.

- |

] II)'I‘TERIES
Better Housing Bureau. Th2 construction of a house from materials
furnished by dealers in such materials. and the selling of tickets:at
$1.00 each to the public and the subsequent drawing of a lucky num-
ber conferring ownership of said house to the holder of the ticket bear-
ing a corresponding number would. constiiute a lottery and is conse-
quently unlawful It is unlawful for a; ne“spaper ta advertise or other-.
wise axd 'such scheme. . -

\'ATI.'RALIZ iTIO\

Hon. R.. W. Faris. Idaho law makes no requirement that on"ma.l
certificates of naturalization be retained v rhen offered as evidence: of
~ citizenship’ to the Dept. of Reclamation. Tithdrawal of original certifi-
cates and substitution of certified copies.sprepared by Commissioner. of
- Reclamation or the officials of the Unlted‘Smtﬂs may be permitted.—
.10/24/35.

POLITICAL PARTIES ‘ .

Mrs. Frank Johnesse. Since the form?r Chairman of the State Dem-
ocratic organization has resigned and has accepted an appointment which”
prohibits him from holding any position of any political party, all the
authority, powers and duties formerly vested in him as such Chairman
are automatically transmitted to you as first Vice-Chairman, and as such
vou may legally function as the head of the Demecratic state organiza-
tion, until an ensuing stzte platform convention is held, at which time
your successor would |be elected.—3/26/35. |

Hon. Franklin G]rard. 1. Requu'emems of political' parties win h
reference to the filing of. their platforms in the office of Secretary; of
State. 2. When nominations are made by convenuons by any "roup‘ox
association which does not come within the definition: of a political party,
the proper officers shall file a certificate df the nomination of the re-
spective candidates. When such conventions jare held ‘there is no n.qulre-
ment or authority for filing a pla,tform.—Q/]Ja/36

RECLAMATIOV

R W. Farls If the well-owner has not taken the initiative in the
matter of capping or conirolling artesian- wells, and!if your department
has not obtained facts relative -thereto, then it would seem to me that
your department is vested with ample authority to satisfy itself asto
the existing conditions in order that there may be no injustice and may
invite the well-owners to show cause why ithe well‘should not be cap-

ped and thereby furnish him with an opportunity to be heard in ad-
vance of applying the drastxc measures con:tained m the present exist-
ing law.—2/12/35.

- Mr. R. W. Faris. The water in a sewer system% is still under con-
trol of the owner of the system, therefore the Dept. of Reclamation may
not exercise jurisdiction over said water, and an application for permiit
should be denied.—4/7/36. . . 1 [ . '
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SALES ’I‘A:X

Hon. Ben Dxefendox*f 1. New spaper smbscmpnons charge at a wee}dy
or monthly rate are not sub]ect to sales.tax. 2. The sale for consumption
«f tangible personal preperty ito religious and charitable institutions is
subject to sales tax. 3. The sale of tangible personal property by corpor-
ations, organized under the Idaho Coeperative Marketing Act, to their
mn'nbers, is subject to sa 1e> m\—ll/s/:&a . -

Sﬂm Tax Division. Sales Tax “hxch a merchant is unable to collect
from his customers and ahichi he pays himself, is not 'a deductible item
on his state income tax ."etum —6/1/36J

Hon. Ben Diefendorz. The sale of nutomoblles in cases where the
sale is made by a dealer-located within the State of Idaho to a customer
who takes delivery of “the autpmobile inl the factory or at rmother point
putside the state 15 not subJecrt to sales Ita\—ll/ﬁ/:ia

| SCHOOLS .

Hon. - J. W. Condie. Unl!ecs satisfactory arrangements, -as herein
supzgesteed, can ‘be made with;the Stzme Board of Educatien, the use of
the facilities of the Lewiston State Nonmal School by a parochial school
at Lewiston recently destroyed by fire; temporarily for instruction pur-
‘poses, either for a rental fee or gratuitously, would violate constitutional
provisions.—11,/15/35.

Mr. WWm. Bartlette, . If the electors . of a common school district have"

not voted on and approvecd a Iew at thieir annual meeting, for the trans-
portation of high school: numlls to a school outtlde the distnict, an elec-
-tion could later be called forithat purpose Trusiees of such district may
not make such a levy, as without the approval of the electors of the dis-
trict such tmnsportqno*\ ma¥ not be furmshed nor a levy made there—
fm—‘/a/So -t .

Mr. Stanley Crowley. Thare is statutory authority for the Board ’i?f
Trustdées of an ‘independent school district to divert money from the gen-
eral fund, when a surplus is av. .1ilablé. and use the same fer construc-
ition of new buildings. Such | jpr ivilege: may not be extended to commaon
_school distr icts.—1./24/385. .

John \\’. Condie. Common School ‘Districts may not legally purchase
library books, or reference bdok.s when same have not been apmsroved by
the State Board of Edu»auon 2. A school which has been closed down by
order of the Board of Health becausé of contagious disease may collect
its full share of state and co‘mt,\ apportionment on the basis of the con-

tractural length of the term.—1/28/35.

) Mr: Lawrence A. Ebert: |There is no constitutional requirement that
public school teachers-be citizens. However, the Idaho Code Annotated

at Section 32-1102, provides Lthat no pperson shall be granted a teacher’s .

certificate or be employed as a teacher in any public school who is not
a citizen of the Tinited States or \\ho has declared his intention to. be-
come such.—7,/2/35. l

Vera E.-Rankin. 1. Thére is no statutory provision authorizing a
common schoo! district to invest its general fund in Government bonds
and then levy upon the .pro‘ erty of.the district sufficient taxes to pay
the entire cxpenses of ndministeririg these schools while “leaving the
moiey S0 invested, intact. ;’. If any money is invested in Government
baonds, the bonds, being asseis of the: district, should be in the cu$tody of
the County Treasurer. 3. A surplus so invested should show as assets on
the distriet budget.—2/21/36. !

{
i .
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STATE LANDS
Robt. Coulter, State Land Commissioner. At the present time, and
in the absence of:express statutory authorlty, the State Board of Liand
Commissioners is not empowerzé to donate or convey any lands owned
by the State of Idaho.—1,17/35. !

STATE TREASURER

-Hon. Myrtle P. Enking. There is no specific ‘authority of statute
"commanding the State Treasurer to provrde insurance of securities held
by her iin the safe and vault in the Ca.mtol Building. It is suggested,
however, that she segregate’ such securities inte |negotiable and non-
negotiable divisions. Upon arriving at an estimate beyvond which such
negatiable securities may not go, the Stats Board|of Examiners might
issue proper order authorlzmﬂ the Treasurer to insure in a given
amount.—2/12/35. i

Hon. Myrtle P. Enking. Until the G—erieral fund is fully repaid, the
State Treasurer is liable on, her offical bond, though to an undeterm-
inable extent, for payment of claims drawn on the Cooperative Emerg-
ency Revenue Fund.—6/1/35.

Myrtle P. Enking: The Staite Boari of Exarﬁiners would not be
authorized to allow a claim against the bt'xdget of the ‘State Treasurer in
payment of a bill received by her officd irom a bank, whxch bill ’.had
been raxsed from $2.00 to $20 00. —11/27/3a P
.‘_ TAXATION i

Mr. S. H. Atchley. The state is not compelled, in order to protect
its lien, to pay taxes against the nroperty; assessed,-and upon foreclosure
of the mortgage and vesting of the title in the state thereafter by sher-
iff's deed, takes the property fres and clear of the tax lien, even thouch
such tax lien is prior in time.—2/19/36.

‘Mr. B. P. Thamm. A1l taxss against .real property must be nmid by
the owmner in order to redeem from the tax deed as provided by Chap.
101, 1935 Session Laws, i. e, all taxes up 'to and including the year
1935.—10/9/36.- : N !

Mr. Harold L. Henderson: 1. There Ls no limitation upon the num-
ber of years the state rnay go back to jassess property which has; es-
caped taxation. 2. Sections 61-Z 2452 and 61-2453, 1. C. A, fix a three- vear
period for the assesment and -collection ‘of income tax for action upon
a false return or failure to file return. —9/12/Sa

Mr. Edward D Talbot, Sr. Subdwns on 4 of Section 61-105' as
amended by Chap. 97, 1935 Session Laws;l is'an exemption from taxation
of enumerated classes of individuals, bui the exemption is a limitation
to the amount of $1000 to any one family. That is, a Spanish American
War. Veteran and a disabled World War|Veteran, if the same individual -
would only be entitled to an éxeémption qf $1000.

Hon. Henry S. Martin. The lien of a mortoave on lang. is. superior to’ :
a later lien of taxes of personal property] fixed on ‘the land.—7/2/35:

Hon.- Ray Slms The proper method of handling the tax liens hok‘l by

" Boundary county ag; ainst the Spokane ntern'itlonal Railway Company
would be by’ submission “of their claim in| proper form and under proper .
proceduré to the trustee in banhruptc txo" the payment thereofr in:due
course of administrating of the estate, -Igavinv the_ question of priority
of payment of their tax claims over other claims flled in the estate to he
‘passed upon by the Judge.—9/°8/36
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: MISCELLANEOUS

_ Public Utilities Commission. The word ‘“damage’ as used in a given
policy endorsement for meotor-propelled vehicles was inserted therein
with knowledge of Section 59-806, I. C. A, and with knowledge of the
interpretation given to said word by| the courts. Thus the company
would be liable for the loss of c,'ood5| in transit, construing the word
“damage’” as including any dlmmutlom, or loss, occasxoned by the act
of transporting—11/4/35. : J }

L. R. Miller. The right of JEminen;t Domain cannot be exercised by

“ Cemetery Maintenance Districts for the reason that .such statutory au-

thority has never been delegated by| the legvxsla,ture and such action
could not be maintained. —"/"9/36

Harry C. Parsons. The ; LAm abmnbt the State Hospital South ap-
propriation for payment of certain equipment for which. bids had not
been asked by the State Purchasing Dept. is not invalid by reason of
the- fact that the State Pur ch'\.smg -&vent did not .adveitise for bids.—
9/30/36. : ~

l
Dept. of Finance. Sectipn 25-604, I. C. A, which prohibits the Com-
missioner, deputies or clerks of the Dept. of Finance from borrov.mg
money, elther directly or mdu‘ectly from any bank, prohibits-any and
all deputies and clerks in all tranches of said department from borrow-
ing money from any bank, even though some such branches may have
bean created subsequent to the.passag; e of said Section of la.w—ll/12/35

Mr. E. J._Iddings. Until -the Ieglslature e\.p—essly assents to the:
Johnson O'Malley Act, this state or any of its agencies is without the-
necessary legal authority referred tof in said act to contract with the
Féderal government as therein providy d-—-l/‘70/35

Hon. Alfred Budge. By Section 60J 1602 and Se-ction 7 of Article 5 of
the Idaho Constitution a Justlce of the Supreme Court could not hold
the office of Commissioner of Uniforh Laws.—5/31/35. -

Bureau of Public Accounts. Thereiare certain statutory requirements
regarding the obtainment and possession by the Secretary of State ‘of
sets of Idaho Code Annotated. Whenever there has been a loss by reason
of destruction, mutilation, emb}ez,zleme;nt, conversion -or removal from the
possession or control of thé Secretary of State, there is a corresponding
linbility on the part of the Secretary:of State to account It is his duty
to hold the sets of books committed tio him 'in such manner as well pre-
scrve them and leep them available for such use as may be by law
directed. Beyond these eiemenis I am| not able to say that the Secretary
of State is without discretion as toj his manner of “keeping” them.—

" 10/4/385. | |

4 i
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DOCKET
1935 - 1936

i
1
cavin | ‘ :
. ’ |
(Closed) | ¥ .

UNITED STATES DISTRICT COURT
EASTERN DIVIbION

{

644—American Falls Reservolr District 1\0. 2, 2 corporatlon, VS. Lsnn [

Crandall, as Watermaster of Water Dlstrlct No. 36 of the State of !

-Idaho; R. W. Farls, as Commissioner of Reclamation of the State
of Idaho- American Falls Reservolr Dlst., a corporation; and Har- -
old L. Ickes, as Secretar‘; of the Interior of U. S. A. Re: Water :
ngh.ts in Equity. [« P

UNITED STATES DIS’I‘ELIC‘I‘ COURT
SOUTHERN DIVISION

760—Guadalupe R. Gallegos, et al, vs. Intermountain Bulldlng and Loan :
Ass’n., et al. Re: Creditors’ action in équity.

(CIvih) ¢
_ (PendIng) |

UNITED STATES DISTRICT COUR
NEW YORK, SOUTHERX DISTRICx

595—In._the Matter of Kountze Brothers, Hankruptc. Re: Claim of State .‘ )

of Idaho. ‘ !

iy . ‘
(Pending) ° ‘ !
PROBATE COURT ‘ -

$05—In the Matter of C. S. Fllnt, Mental Incompetent, Everett E. Huut, :
Guardian. Re: Proceeding to recover for maintenance.

768—State of Idaho vs. Ro¥ Gingrich, Artlmr Gl.ngrlch, J. L. Curtis aml
G. W. Curtls. Re Opera.tmn off- route. : »}
civiy |
- - (Pendlng) |
DISTRICT COUR’I‘ ! P
818—Twln Falls North Side Invest. Co. vs. Henry 0. Kissinger, (Allas ]l i
0. Klissinger) and Mrs, Henry O. Kisslnger, \hls wlfe, et al. Re
Foreclosure of mortgage.

476—State of 1daho, on the Relation of Ben E. Bush State Forester, \9.
Ambrose Codd. Re: Expenditures maafie by Coeux d’Alene Timber
Protective Ass’'n. in fighting fire caused by:Codd’s sa\\mlll at Dest
met, Idaho, on August 20, 1%29. ; :

536—Standard Oil Company of California, a’i corporatlon, ‘v8. Idaho Con;- :
munity Oll Company, a corporation, qnd others. Re: Collection of,
motor fuels tax due State. h
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544—E. J. McKinley and- E. H. IHillmni],. vs. R. W. Farls,  Commissioner
of the Department of Reclamation of the State of Idaho. Commis-
sioner's refusal to correct Perml(z No. R-482, and application for

-writ of mandate. !

571—Boise Trust Company, a cm'pomtion, vs. Ada Count)‘, R. D. Leon-

ardson, as Assessor.and Tax Co]]ector of personal property taxes

~of Ada County, Idaho, ‘and. Janet AL Ketchen, as County Treasurer
~of Ada County, Idaho. Re: Bank 'ca\c case. -

607—Sam Gagon vs. Walter J. |[Scott, sometlmes known as V. J. Scoit,
Mattle Scott, his wife, The State of Idaho, and Ad\z\nce Runiley
'l‘llreshor Co., Inc., a corp. ; Re: Fm eclosure of Lien.

) (:'h—\nmpn & \[erldlan Irrlgntﬂon Dlswtrlct vs. Willlam E. Welsh, Wa.
termaster of Water District 12-A of the State of ‘Idaho, and Draln-'
age Dist. No. 4 of Ada County, Idaho, and its Board of Commisslon- -
ers. Re: Summary —\dJudldﬁ.tJOl) ;
(57—State of Idaho, on the relmtlon of \G. E. Mc](eh ey, Commissioner of
Public Works of the State of Idahe, vs. R. 0. Robinson and Jane Doe
" Robinson,. his wife, ‘and Beneflcla] the Insurnnce Company, a cor-
poratien. Re Damages.. i

659—Department of Public 'Wo 'ks of tille State of Idaho, Department of
Finance of the State of Ir’dnho and Frank Hall, vs. Tom Watson.
Re: Condemnation. ‘ [ -

j | )

662—The Washington, Idaho and Mont.(ana Railway Company, a corpora-
tlon, vs. Latah Co., a municipal }c}orporat‘lon, Leola H. King, Treas- .
urer and Ex-Officlo Tax iCollector of Latah Co., Harry Thatcher,
Clerk of the Dist."Court and E\l-Ofﬂclo Auditor and Recorder of-
Latah Cob., Leola”R. hlng and Hnrr} Thatcher. Re: Action to va-
cate taxes.

G86—State of Idaho, ex rel Bert: H. Mlller, V. The Famlly Mutual Benefit
Ass'n., Inec., a de facto. conporntlon. Re: Quo ‘Warranto Proceedings.

67 5—State: of Idaho, ex rel Bert ‘H. ‘\Illler, Attorney General, vs. Inter-

mountain Bullding & Loam Ass’ nl. Re: Liquidation by Department
of Finance. \ '

GSG——Stuto of Idaho on the relatlon af the Industrial Accldent Board,
Ralph Hensley and Jane Doei Hensley, husband and wite, doing
- bushmw under the firm name anid style of Roy's Cafe. Re: Default’
in not procuring ;‘(mpenxanon 1

696—FIrst Trust Company .of St. Pnunl Minnesota, a corporation- vs. }M.
H. Woods, and Belle 7. W cods, hls wife, et al. Re: Bonds.

781—Ed M. Clark vs. Franklin Inv estment Co., a corporation, et al. Re:
Action to quiet title.

732—Florence R. Cowley vs. Z\'lcholné anbersori, et~ nl. Re: Action to |
quiet title. ;

736—F. A. Randall vs. The BHutte aud Market Lake Canal Co., a cor-
poratlon, J. D. Kennedy,. Ln“rence Poitevin, ‘-H. B. Sheppard, in-
dividual and as director and trustee of the -Farm Credit Corp., a

defunet corp., State of Iduho and R W. Farls, Comm. of Reclama-
tlon. |

T39—Toton Valley Power &‘. Mllling Co., a coporatlon, VS, Lynn Crandall,’
Watermaster of Dist. No. 36, R.. W. Farls, Commlssioner of Rec-
lamatlon of the State ofIdaho, Grand Teton Reservolr Co., a cor-
poration. Re: ‘.\'mer Adjudlcmtmn.

i

i
{
|
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740—Red Fir Mining- Corporation, a corporation, \s. S. M. McKee zmd
Mary McKee, husband and wife; and |Stewart McIkee and R. W.

Faris, as Commissioner of Reclnmatzom of the State. Re: Water
Adjudication. . ) :

755—Peterson Motor Company, a corporation, vé. Emmitt Piost, as
Commissioner of Law "Enforcement of the State of Idaho. Re: In-
junction against Caravan Tax.

766—State of Idaho ex rel Ben Diefendort, Tax Cohunlslsoner, vs. Idaho

Egg Producers, a cooperative marke ing corporation. Re: Action to
collect sales tax. | :

'769—State of Idaho on relation of “’ E. Talbpy, State Land Loxx{'lewlofp.

er, vs. Ben Lauer and Auna Lauer, hushand and wife. Re: Ad]udu-‘
cation of ditch right.

771—J..B. Ploeger &nd J. E. Durant, vs. H. . “ oodard, Mary A. W ood-'
ard and the State of Idaho. Re: -\.ctxon qulet title.

"..—State of Idaho ex rel Marry C. Parsol $ State Audltor, and Ben
Diefendort, Commisxloner of Finance. Re: Failure to pay Excise :
Tax to State. :

773—State of Idaho, on the relation of Ben Diefendort, Commlssloner on
Finance, and Harry C. Parsons.  State T‘ludltor, vs. Jack McQuade,
Assignee.for the Benefit of Crediters of W. L. Miclelson of Mos-
cow, Idaho. Re: Failure t> remit-sales tax. 3

77—State of Idaho ex rel M. Reese Hattabaugh, Ha Yy ‘Holden and J. W,
Cornell, constituting and as the Public Utlht]es Commission of tlie
State of Idaho, vs. J. D.-Carr and J. D. ¢ar, doing business as Mae--
kay Water Company and Idaho Improv pment . Comp-m), a corpom-
tlon. Re: Action for penalty-

778—Hugh E. Howard vs. I win C. Cook and Ina R. Cook, hushanid uud»
wife, and State of Idahe. Re: Action to quiet title.

(CiviD)
(Closed)
DISTRICT COUR :
877—Columbla Trust Company, a corporation, and Frank B. Cook, vs. .
' Blaine County Invesiment Company, corporation, and Blaine

County Canal Company, a corporation. Re: Restraining collection of .
gasoline tax. ; :

458—The First Securlt) Bank of Halley, 3. corporatlon, vs. Blaine

. County a duly organized county of the| State of Idaho, Emma L.:
Reed, Treasarer of said Blaine .County, and M. E. Mallory, Assessor’
and Ex-Ofricio tax collector, of sall Blaine County. Re: Bank tax
case. Refund of taxes. i

i . ‘\
462—J. J. Walllng, Com’r. of. Dep’t. of Publlq Investments ex rel State.
of Idaho, vs. The Village of Ashton, a municipal corp. and Geo. Q.
Brower. Re: Non-payment of ‘village \\aﬁrams. |

. 463—J. J. Walling, Com r. of Dep't. of Public Ilmest:mentﬂ ex rel State of‘ )
Idahe, vs. The Vlilage of Ashton, a mumlclpal corp., and Thos. B..
Hargis. Re: Non- payment of village warrants.

37—J. J. Walling, Com’r. of the Dep't. of Puljlic Investments on the re-“
latlon of the State of Idaho. vs. The Village of Ashton, a munlclpul

corporation, and 0. W, Ed“ards. Re: ‘\1011 payment eof Village of '
Ashton Warrants.
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n&H J. Walllng, Com’r. of the Dep't. lof Public Investmel.ts on the
relation of the State of, Idaho, vs. The Village of Ashton a munle-
lpnl corporation, and Geor“e Kent, Re Non-payment of Village of
Ashton Warrants. ¢ N .

589—J. J. Walllng, Commissioner of theIDepurtment of .Public Invest-
ments on the relatfon of the State of{ Idaho, vs. The Village of Ash-
ten, a munlicipal corporation,-and “‘[ A. Lansberry, doing' business
under the firm name and style of tha A'shton Herald. Re: Non- pay-
ment of Village Ashton w¢ m ants. | ~—

540—J. J. Walllng, Commissioner of the’Department of Public Inv est-
ments on’the relation of the State of -Idaho, vs. The Village of A,sh-
ton. a munlelpal corporatlon, and :R. \[arquardt. Re: Non-pay-
ment of Village.of Ashton ,W.mra.ntSL ‘

sil—J. J. Walling, Commlsslonqer of the; Department of Public Invesi.
‘ments on the relation of the State of Idaho, vs. The Village of Ash-
ton, a municipal corporation, and tlue Utah Power and Light Com-
pany, a corporntlon. Re: "\Ion -pay ment of Vxlhge of Ashton War-
rants.

1

561—Twin Falls Bank and Trust Compan) a Corporatlen, vs. Twin Falls -
County, a body politic and corporate and legal sub(ll\;lsion of the
" State of Idaho} and S. Claud Stev.:u't, as Assessor of Twin Falls
County, Idaho. Re: State Bank Tax(Act .

564—Flrst. Security Bank of Bolse, a col;'poratlon, vs. Ada County, Roy
D. Leonardson, Assessor and Tax Collector of safd county, and Ja-
m\t A. Itetchen, Treasurer of said count). Re: Bank.Tax Case

63—James Laldlaw, vs. RV W, Faris, Commlsslonor of Rec‘nmntlon for
the Department of Reclamatlon of the State of Idaho and Guy B.
Prunty, Watermaster of Water District No. 11- ». of Blaine Count),

ldaho. Re: Summary Adjudication. |

660—State of Idaho, on the relation: of Bert H. Mlller. Attorne} (General,
vs. Beneflclal Protectlye Assoclntlon, a de facto corporation. Re:
Quo Warranto Proceedings. :

668—Carey Lake Reservoir Company, m corporation, ¥s. R. W. Farls,
Commlssloner of Reclamation and T. I. Condle, Watermaster, Dist.
11-B. Re: Summary idjudlcatlon

633—Blalne Co. Canal Co., a corpora.tlon,K and M. H., Woods, on hehalf of

himself and on behalf of all other! water users simllarly situated,

such water users being all of the w‘ater users under the Blalne Co.

Invest, Co. Project, vs. R. W. Farls, Commissioner of Reclamation

_ of the State of Idaho, and N. W Hansen, Watermaster of District

No. 9, Little Lost Bl‘rer, Staté . of Idaho. Re: ummary Adjudica-
tion 9

6SS—Idaho Mntual Beneﬂ: Assoclatlon, Inc, a corporation, vs. W. H.
; Bakes, Director of the Bureau of Insurance of the State of Idnho.

. Re Death Benefit Associations.
.ul——B M. Rogers vs. E. Mllton Chriutenben, as Watermaster. of Water

Dist. No. 16 of the State of Idaho; R. W. Farls, as Commissioner of
Reclamation of the State of Idaho. Re Water Rxghtq

;12—State of Idaho ex rel :G. E. ]Iohelve:, Com’r. of Publle W orl-m, V8.
- James L. Barnes, )[nr) C. Rlce a.nd Ellzabeth V. Barnes.: Re:
Condemnation. ' :
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723—C. C. Anderson Stores Company, et al, vsl Ben Diefendorf, Commis- .|

sloner of Finance of the State of Idnho.l Re: Action to test Sales
Ta,x 4 ; \

728—State of Idaho ex rel Harry C. ParsonL State Awudltor vs. Bien
Chapin, Mildred-Tribble, and ¥. L. Bo:ce. Re: Action to collect Dn
bond for money due the Fish and Game Dept for licenses.

34—El Jukich vs. Emmltt Pilost, Commissioner of Law Enforcement\of
the State of Idaho. Re: Revocation of Bekr License.

735—Melvin E. Jukich vs. Emmiftt Pfost, Com!lllssloner of Law Enforco-_ ;

ment of the State of Idaho. Re: Revocatxo(n af Beer License.

ngm ‘

747—O0tto Greenhood and Henry C. Traue, Co- partners, doing business
under the firm name and style of Otto Greenhood. Co. vs. Emmitt
Prost, Commissioner of Law Enforcementﬁ‘of the State of Idaho. Re:
Action to enjoin revocation of license. ]

‘Gl—The People of the State of Idaho on the |relatlon of R. H. ’I‘homl[p‘

son, vs. Hellogg Power and Water :Company, a corporation, R}e:
Action to compel delix 'ery of water. \

765—State of Idaho on the relation of Ben Dieiendori, Tax Commis-
sioner, vs. Niagara Sprayer and Chemi \l Co., a corporation. Rie:

. Sales Tax Evasion, |

767—TUnited Pacific Insurance Company, & corimratlon, ve. W. H. Ba]éés
as Commissioner of Insurance of the S‘t&ter of Idaho. Re: Adjudi-
cation of Tax Liability. : . l 1 % ‘

781—F. Lee Johnson, Commls&loﬂer of Agrlcnlt‘iur‘a of the State of Idaho,
v8. Harry C. Parsons, State Audifor of thTa State of Idaho. Re: Ac—
tion for dec.aratory Judgment .

(Crimlnnl)
(Pendlng)

DISTRICT COUBT l

464—State of Idaho vs. W. F, McMnhan. Re: ’\ianshughter -

783—State of Idaho VS, Ixenneth Kounl. Re: Violation of driver’s hcense
act. ;

. o . (CIvi
; (Closed) !
SUPRENE COURT OF THE U’\'I'T[‘ED STATES

567—In the Matter of the Application of the (iregon Short Line Raﬂ-
road Company for Certificate of Public C nvenlence and \eco«sih.
Re: O. S. L. application for abandonment or Talbot Spur.

- 567—File No. 2 State of Idahe and J. D. Rign =s, Al. Reese Hattahaugh
and Harry Holden, constituting and as thg Public Utilities Commls-
sion of the State of Idahp, vs. United Staies of America, Interstate
Commerce Commission and Oregon Short ILine Railrcad Compnn),
corporation. Re: Abandonment of Télbot Spur.
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(cwiy
(Closed) |

SI,PRE‘\IE ‘COURT OF THE WI‘ATE OF IDAHO
60()—Lm\lston Orchards Irrigation chtrlct, a. munlclpnl corporation xs.

¢ Mary V. Gllmore, Treaqurer and 'I‘m: Collector of \ez Perce County,
" Idaho.

lB——Stnto of Idaho on the relmtlon of Bert H. Miller, Attorney Genernl
of Idaho, vs. State Board of Lducntion and Board of Regents of the
W. of 1., a corporation; anil Jerome J. Day, Mrs. A. A. Steel, J. F.
Jenny, Ashur B. Wilson, Clency St. Clair and John W. Condie, as
Sup’t. of Public Inistruction, and Frank N. Stanton, as Bursar of U.
of I. Re: Validity of Chapter 55, 1st ._n{traordmar} Session Laws of
1935.

748—In the Matter of the Application of T, H. Rogers,b John Randall, and
F. G. Pitzen_ for ert of Habeas Cor;pus Re: Illegal Contracts.

704—Eva Smith, Claimant and’ Respoudem and State of Idaho, ex rel
Parsons, vs. McHan Hardware Co., Employer, and State Insurance
Fund, surety. (AppeaLed from the Fmdm«*s of the Industrial Ac-

- cident Boeard.)

(Civil)
) ) (Pending) . . -
SUPREME COURT OF THE STATE OF IDAHO
724—0Unmited Mercury Mines Ca. and Yellow Pine Company, vs. Emmlitt

Pfost, Com'r. of Law: Eni., and Bert H. Miller, Attorne:, General.
Re: Mine Tax Act. ,

730—Geo. B. Wallace, Inc., a ‘corporation, “ont“orth & Irwin Ine., a
corporation, R.z)mer‘l\[otor Company a corporatlon, and D. :E.
Wallace, doing buslness under the trade naine and style of Wallace |
Brothers, for and In jbehslf of themsol\eﬂ and all others similarly
situated, vs. Emmitt Pfost, as (‘Ommlsbloner of Law Enforcement
of the State of Idaho. . -

74l—State of Llzho on the relation of Emmlt Piost, Commissioner of Law
Enforcement, vs. Bolse (it\, a munl(‘ip‘ll corporation. Re: Collec- +
tion of gas tax. :

742—1n the Matter of the Applicatlon of Floul Sxmdm-]q for a Writ. of.. .
Haheas Corpus. Re: Murder.
Th7—In the Matter. of the .\ppllcutlon of w llllnm J. Humphre), for Writ
of Habeas (‘orpus Re: _Alleged illegal mcmrcemuon :

Ti4—State of Idaho vs. Everett. E. }{unf. Dlsfrkt Judge. Re: x\.pplicafion ;
for W nt of Review, i :

(Criminal)
(Pending)
SUPRI‘\[E COURT OF THE STATE OF. IDA]{O

743—The State of Idahe vs. Douglas Var Vlack. Re: \[urder of the first;
dcbree i - :

~
.

745—State of Idaho vs‘. Lovell ‘Howard. RL Murder.
i9—Sstate of Idaho vs. Loxl!cu Yockey und Jnck Allen. Re: First degree
burglary.
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753—State of Idaho vs. George D. Wilding. Re: Battery.

754—State of Idaho vs. Cliff Davis. Ré: Grand la
756—State of Idaho vs. Melvin Archer.

(Ciyin

|
(Closed)

rceny.

IN THE DEPARTMENT OF LAW E‘%FORCEMENT.

STATE OF IDAHO

i

738—1In the Matter of Revocation of Barber Llcense of Gnst Parrls. Re

Revocation of License.

(Civil)
(Pending)

INTERNATIONAL JOINT CO‘\L ISSION

300—Application of West. Kootenay Power and
slon to constrnct and operate certaln per
jacent to the channel of the Kootenay River

(Civil)
(Closed)

INTERSTATE !CO,‘;\IMERC]E COX

598—No. 17,000. Rate Structure Investigation, Pa
products within the WVestzern District and f
case.

(Civil)
. (Pending)

BEFORE THE PUBLIC UTILITIES
- STATE OF IDAHO

nght Co., Ltd. Permlﬂ-
anent works In and ad-
, for storage purposes. '

MISSION

rt VII. Grain and Gré.ln
r export. Re: Grain rate

i

COMMISSION,

776—In the Matter of Application of George Standen for Permit to Oper-

ate Freight Service.nnder the provisions
Laws of Idaho, 1929. Re: Proceeding to g

(Civil)
(Closed)

BEFORE THE PUBLIC UTILITIES]
STATE OF IDA]:{OCJ

762—In .the Matter of the Cormpiaint of W. L
dn

¢

mountain Anto Freight, Inc., a corporati
insurance.

O—In the Matter of Gas Rates of Citizens Ut

of Chapter 267, Sesslon

rant permit.

Do

cmnnssm\' '

]iohimon, vs. The Inter-
n. Re:

Action to compel

ities Company, a corpor-

ation, successors to' Public Utllities Consqlldated Corporation. Re:

Vahdlty of gas rates.
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MORTGAGE FORECLOSTURES
' (Closed) o

3469—State v. R. D. Merrill, et al Fremont Count:y Inierest paid, case
dismissed. |

§? 3950—State v. R. D. Merrlll, et al., Fremont County Judgment taken,
* property sold. :

4415—State v, A, S. Hnwkes, *Fremont Comnty Taxes and interest paxd
case dismissed.

4689—State v. Gus A. Isenburg, et ux., Frernont County. Judgment tak-
en, property sold. J_ L.

5275—State v. Henry RMaw, 1et( ux., Cam}on Couniy. Judg’ment taken,
i ) property sold. ; S ‘

2591—Frank R. Sllva, et al. G—ooding Coumy Deed t'u\en by State, action
dismissed. - .

2860—State v. Irvin E. Rockwel!, et nI., Ada Count) Judgment taken,
property sold.

© 3087—State v. W. I. Skinner, et al, Ada Coum_\ Judgment tal\en prop-

: erty sold. i

3150—State v. Edna Porkel‘ ot a]., ‘anyon Count) .Iudgment taken, prop-
erty sold. - |

| !
3278—State v. Roy Elhort (‘nrpenter, et u\., Ada County. J udgment taken,
praperty sold. |

3613—State v. J. J. ‘\Iurtin' et al, Idaho (L‘oun;}'. Judgment taken, prop-
erty sold. | ‘ ,

3758—State v. Frederic S. Lloyd, et al. 'L'\\m Falls County. Deed taken
by State, action dismissed. i

39¢4—State v. Levl G. Metcalf, et al, C:ﬁmns,Cdunty. Judgrnent taken, °
property sold. | .

4120—State v. Danlel “‘enhs, et lm] Onelda Coum\ Judgment taken, prop-
erty sold.

o 4141—State v, L. E Eck, et nl., Ada County Jud"ment taken, property
H sold. |

4177—State v. Jack Deary, et n]., Owyhee Count) Judgment taken prop-
erty sold. ; J i

4323—State v. George S. (‘olllm, et al, Bqundar) Count\ Deed taken by
State, action-dismissed. g ‘

4899—NState v. J. J. ’\rc(‘lememu et ul, Mq: ngton County. Judgment
taken, property sold. !

\
5040—State v. Edward N. Taylor, et a’. ('\n\nn Count\ Judgment taken,
property sold. I 7
5074—State v. Sylvester HIHL et al, ("1n\on Count\ Judgment taken,
property sold. . i | '
i35—State v. Willlam: Hanna. et uX., Butte;Coumy. Judgment iaken.
property sold. IS i

5389—=State v. Sleight, Thomm George, eﬂ ux., Bear que County. Judg-
ment ml\en pronerty sold.

i
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a398~Stnte v. Ruth E. Webb, et al., Owyhee Ci
’ property sold.

sunty. Judgment taken,

5453—State v. Daniel B. Cody, et UX., Bmghqm Cbunt\ Judgment taken

property sold.

5500—State v. James R. Stewenson, et” a]., Canyon
en, property sold.

5402—State v. Parley S. Rammell, et al, Teton

State, action dismissed.

4407—State v. James Garnett Port, et al.,, Cassia
en, property sold.

3653—State v. John A. SJostroﬂz, et al, B{ngham

en, property sold 4

5336—State v. Alfred VWllson, et al
propertiy sold.

Cassia Co

3

MORTGAGE FORECLOSUR|
. (Pending
1882—State v. Elizabeth Holmes Allen, et al, Lin

1615—State

;County.

County.

County. Judgment tak-
County-.

unty.

ES

coln County.

v. Julius O. Blume, et al., Custer County.

5262—State v. Edward D. Barney, Canvon Count
,’éUQS—Stat‘e
4528—State
3590—State
5162—State
249.4—State
5175——Stat§
5339—State

Y.
v. Mannie J. Baj‘les, Ada County.
W. B. Boydstun, ¢t al.,

Brigham Bosworth, ct al.,

v.
v.
Y.
Albert W. Darling, et al,
Cecil V. Deary, et al,,
Willlam ¥allis, et al, Onexdx Couni

V. Canyon
V.

V.

Bannoc}‘t

V.
1

E 1
‘Valley Count Y.

County.

C. W. Calking, et al,, Camas Couniy

Founty.

Oxvyvhee County.

-

v31'i0——State v. Mary Fogerty, et al., Can_\ on Coumts.
3573—State v. Lot L. Feltham, et al., YWashington County.
5285—State v. Merlln J. Francis, et al., Boise ‘Coupty.
5182—State v. Mary A. Frost, et al, Boise Count:j.'._
4116—State v. A. S, Hawkes, et al, Fremont Coénty.
5181—State v. Otto P. Hcebel, tIl«"w:ecutc\;r, et al., Blgllyte County.
1827—Stateé v. George Hill, et ux., Fremont Coun“;y".
4121—State v. Paul Hodges, et al., Custer Coumyl
3831—%St.atc v. Edwin S. Little, et. ux., Tgt( n Cou nty.

. 5469—State
-4940—State
3650——smte
5263—State
5124—State
5232—State

J. E. Moreland, et al.,
Matthews,

AD

Ve

v. John H. Olson; et al.,
v. Anders C. Petersen, et ux,, Oneida

Digitized from Best Co

T. \\ . ef al.., Cassia Co.
v Edna R Mikesell, et bal., Teten Coun

Cassia County.,

v. Anne M., Phippen, et aI.,IAda Coun

Canyon COL nty.

mty

ty.

County.

Ky,

py Available

st

Judgment tak-'

Deed taken by |

Judgment tak- -

Judgment taken.



- j

8 . . REPORT OF ATTORNEY GENERAL

- 4215;Stnte v. B. C. Phetteplace, ¢t al., CUQL(’K County.
4985—Ntate v. U, F. Po“e!l et ux., Valley (Coum}
41Thag—-state v. John I.. Robingon, et al., C mm:. Courity.
474i—Ntate v. Henry Seeger, et .al, Oneida Coun .
421(31—.\'tnf(~ v. Fred Swanstrum, et al., Tetam Coum\
3465—Ntate v. J. Earl Whitely, et al,, | C"N:m County.

o D[*S’I‘RI AL .\CCIDE\"F BOARD
\me'mber 1st, 1‘).)(')

(Closed) ’ N

1-55—NState, claimant vs. Atlas Tle Compum Re Bruno Pahlke, deceased.

I- h"-—stato, claimant vs. I\ello"g Power A. “utpr (‘onumm. Re: Ray
Rowland, deceased., ;

L-64-—Ntate, clalmant \s..bumhﬂne 1[]11]11,:‘ (omp.m\ Re: John 1Weigley,
deceased. iy

I-i5—State, claimant vs..Intermountain Fire “'orks Company. Re: Lu-
ulle Williams, dec('\sed [

\ e R
[-53—NState, clalmant v The Ohlo \Iutvh (ump.nn. R=>: Even Ellison,
deco:NQd ’

I-G{J-—Mﬂtv, claimant vs. Gnome Gold M!lning Co. Re: Jack A. Hyde:
decensed. : ] .

|

N ) i -
[-70—State. clalmint ve, Angeriean Falls [Canal Securities Company and
Rockiord Canal Cumpml:.‘. Re: Paul W, Corum. deceased.

I-71—State, clalmant v F H, De ;\tle.\‘*"j & Co. Re: Andy Raushenbgr,
deceased. .‘

1-72-—State, clatmant oy Ralph Davis 'um Tony Marrazzo, Contractors.
’ Re: William, Huttsn, deceased.

I-73—State, claimant vs, A, G. (‘ummhl"‘». Re: Lars Erun, deccased.

I-74—State, elaimant ALY McHah Hnrd\g-mn- Company, Re: M. F. Smith,
deveased. o . f,
1-75—%tate, clalmant vs F. Lee Jolms(m.i Ile: Vernon N. Crawforth, de-

L‘G(\%e(] ! |

Ll . | 13 .
1-77—Ntafe. claimant vs. L. Q. Larson § Rlchl\r«l Johnson}iCo-partner-
shipe Re: (‘hmkwf’en\on deceased. .

1-78—State. elaimant vs. L. (. Larson § Ricimrd thnhon.i Co-partner-
ship. Re: Albert Erickson, deceased. i

}

iAlbert Berg,

1-7a—NState, claimant v, White Pine l.unfih(*r‘(‘(nnp:lny. Re:
daceased. . |

J-S0--—State. elaimant vs, Utah Constraction Company. Re: Jzoss M. Kipp,
deceased. .

1-S1—-State, claimant vs. ldaho Burean oﬂ H]nln\nu Re: Robert R. Rey-
nolds, deceased. -~ AN

LoN2—State, clalmant vs. lndv{pdent ‘-chmnl nhtrl(t No. 6, (‘nnhou Coun-
ty. Re: Russell Garst, deceased.

I-83—Ntate, clalmant vs. Sunset Mercantlle Company. Re: Lawrence H.
Sraham, deceased. .
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1-84—State, claimant vs. James B. Moss, doing

of The City Bakery. Re: James Roberts
I-85—State, claimant VS,

‘1-86—State, claimant vs. T. E. Robinson. Re:

I1-S7—State, claimant vs. WIorri\ on- I\nuds.on (01

deceased.

I-88—State, claimant vs. F. E. R. A. for Idaho
1-Bi3-16. Re: Emil‘{)udie deceasad.

Bannock County. Re:

n, deceased.
Alfred King. deceased.
r‘ltom Clark; deceased

11):111). Re:

-1-89—State, claimant vs. Fl(\mpn L. Poirier. Re: Lou:s H. Stroy 111, de-

ceased.

I- QO—State, claimant vs. Gllt Edge \Ime&. In .

deceased.

1-91-—State, claimant vs. Bunker Hill,& Sulliva
ting Company. Re: Frank Rogina, decea

1-92—State, claimant vs. A. G. Cuminligs Re:

I1-93—State, clalmant vs. Inlnml ‘\Iotor Freight Co. Re:

deceased.

I-Q4—Stat-e, claimant vs. F. E. R. A. for Idah
© wards, Agent. Re: Edward W. Grant, de

I-QS—Stn'te, claimant vs. Elmdre Company. Re:

I1-97—State, claimant vs.

Federal Miping &
Lauwri Aro, deceased. '

1-98—State, claimant vs. Burenu of Highways,
ence Dahler.

‘1-99—State, ﬂmmunt VS,
iceased.

1-105-State, clalmant vs. Samuél V. Long.

INDUSTRIAL ACCIDENT

November 'ist, 1936

(Pendln"'j

1-96 —State, claimant vs. Robinson Ccnstruct10n Company. Re: Ralph

Christie, deceased.

I-100—State, claimant vs. W. V. Brown nnrl! H. B “ ay. Rer Orson:'

Williams, deceased.

'7'I-101—State, clalmant vs. Potlatch Ferests,
: " deceased.

Illaho Power C:ompa

Re:

o

Re: Arthur

sed.
Sigtird Brun, deceased.

Fred \\'ilitérs,

teased.

Smelting Company. Re:

Y. Re: Fredo Raber,

Vernon Driskill, deceased.

HOARD

]jllc. Re:
{

John Anderson,

1-102—State, claimant vs. Potlatch Forests, I.nc] Re: Paul Sent, dece'lsed

1-103—State, claimant, vs.
trating Company. Re:

I1-104—State, claimant vs.
< Thornton, deceased.

1-106—State, claimant vs. Roy Norris, Jack Lelunnnl and Gus Almguist,

Lewiston-Clarkston

deceased.

Tumber Co. Re:

|

co-partners doing business under the 1145110 oif Hunter Lease. Re:

Norman Pierce, deceased.

1
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business ander the name '

RO\ L. Owen, !

Osterberg,

J| Ada County, Proj(;ct No. |-

n Mining and Concentra-

>, Ada County, Rose Ed- B

John Solosabal, deceased.

State of Idaho. Re: Clar: |

de-

Bunker Hill & Sulljvan Mining aml (‘oncen-
Joseph Kendrick

Wom.
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