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PROSECUTING ATTORNEYS IFoR COUNTIES o� IDAHO 
. ! . ' '' 1943-1944 . : . i ' I 

Co1unty Name · · . Address 
Ada-'.. ... J ••••••••..•... : ....••.•..•.•••.. James W. fslaine ....... � ......... ..... Boise 

. i . . (Oliver Koelsch).. .... +··········-·Boise . Adams;·--·-··--···-·-······· ... , ...... .Carl H. Swanstrom .. T ............ Council 
Bannoqlc. ................ -......... Clarence M. Jeffery.

T 
............. Poc��ello 

Bear Lak.e ........................... Glen A. Coughlan .................... Pari� 
Benewah .... , ........................ Cad M. Buell ............. J .............. St. Maries 
Bingham ..... ......... : .... �· -'····--H. ·wm. Furchner ..... � ............. Blackfoot 

• (Donald R. Good).. ... ., ............. Blackfoot 
Blaine.L .............................. J. J. McFadden . ......... L ••••••••••••• Hailey 
Boise ... L. ............................. T. E. McDonald ......... L ........... Idaho City 
BonnerL. ...................... , ...... Robert E. McFarland� ............. Sandpoint . 
Bonnevp.le ......................... ,Kent Naylor ................ c ............. Idaho Falls 
Boundary .... : ....................... W. J. Nixon ............... J ... ......... Bonners ·Ferry 
Butte .. +············ -7, .............. W. J. Lamme, deceasfd .......... Arco. 

, . (George Ambrose) .... , ............. Mackay 
Camas.J ............ · .................... Charles Scoggin .......... [1 .... =·······Fairfield 
Canyon'. ................ : .............. V. K. Jeppesen ....... ,. .... ............. Caldwell 
Caribou ................. ____ _ _  , ...... .Walter L .. Budge ........ 1[ ............. Soda Springs 
Cassia.L .............................. Clarence W. Thomas ............. Burley 

· 

Clark. .. L. .............. �----·········Robert B. Holden ...... l . ... � ..... ... Dubois 
· 

Clearwater ........... c. .• :···· ·····Frank F. Kimble ........ f ....... . ..... Orofi�o 
Custer.'·····················-'--·······M. L. Drake ................ : ............. Chalhs 
ElmoreJ .................. � ......... � .. Perce HalL. ................. l ............. Mountain Home 
Franklip ............................. Ben B. Johnson ... .... . .. !. ..... ....... Preston . 
Fremorit ................... -........ Herbert 0. Skalet... ... l .......... ... St. Anthony 

g�:ili�l-.·.
·
_
·
_
·
_
·
_·_
·
_
·
_
·
_
·
_��
-
--.
·
_
·
_
·
_
·
_
·
_
·
_
·
_
·
_·�
·
-
·
_
·
_
·
_
·
:�.1::.1i:::�::::::::::::::::::j :::::::::::::�:�i�

t
: 

Idaho ... '. .................. : ............. Wilbur L . •  Campbell . . 1 ••••.•••••••• Grangeville 
Jeffers�n ......... : ..... , ............. T. Harold Lee ....... ----·i············-Ri�y 
JeromeL. ......... , ..... : ............ R. H. Seeley ................ 1 ............. Jerbme 
Kooten�L. .......................... Willianr S. Hawkins .. : ............. Coeur d'Alene 

, 1 ••• • (J.WardArn�).. ..... J ............ Coeur d'Alene 
Latah ... 1 ............. ..... . :-� ......... J .. Morey O'Donnell .... i .. ........... Moscow 
LemhLJ ............................... Fred H. Snook. ........... L ............ Salrilon 
Lewis .. .  J .................. � .......... .Richard M. lVIitchell. ............... Nezperce 
Lincoln.c ................. _ ........... Ross B. Haddock ........ J ............. Shoshone 
Madiso� ........ . ..................... .C. V..7• Poole, .............. .J ............. Rexburg 
Minidoka ......... -. .._ ... ........... H. A. · Bak.er ........... . .... J. ............ Rup'ert 
Nez Perte ........................... Marcus J. Ware ........... • ............. Lewiston 
OneidaJ... ............................ John W. Clark. ........... : ............. Malad 
Owyhee� .............. : ............... Milo Axelsen .............. : ............ Murphy 
Payette: ................ : •............. w . . R. McClure ............ J •••••••••.•• .Payette 
Power ... c ..... .......................... W . . C. Loofbourrow ................. .American Falls 
Shoshone ....................... c •••• Albert J. Graf_···········;·············W�llace 
Teton .... , ................ : ............ :S. H. Atchley ... ........... L .......... Driggs 
Twin Falls .......•............... : .. Everett M. Sweeley .. J ............. Twin;Falls 
Valley .. J •••••••...••...•.....•.. _ •. :.Randall Wallis ......... ... � .. .. ......... Cascade 
Washinron ............... : ........ Frank D. Ryan ......... :., ............. Weiser 

(Attorney's n_ame in parentheses now acting) 
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ATTORNEYS GENERAL OF THE STATE OF IDAHO 

Since Statehood 

*George H. Roberts ................................................................. ; ....... l891-1892 
*George M. Parsons ...... � ..... � ........................ : .......................... j ....... 1893-1896 __ 

*Robert E. McFarland ............................................................ i ....... 1897-1898 
! 2. . 

*Samuel E. Hays ....................................................................... l ....... 1899-1900 
*Frank Martin •. : ....................................................................... l ....... 1901-1902 

. 
* � �h; ��h�::.I��:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::r:::::�:�:��:�i 
*D. C. MtDougall... ...... : ... : ...................................................... , ....... 1909-1912 
*Joseph

·
!{. Peterson .... ----�····· ................... '. .............................. �L .... . 1913-1916 

*T. A. 
_
wflte1•s ..................................... :····· .. ···················· .. ·······L ....... 1917-1918 

Roy L . . Black .......................................................................... : ........ 1919-1922 
A. H. Co\mer ............. ........................................... '. .................. L. ...... 1923-1926 
Frank L. Stephan ...................................................... : .......... 1 ........ 1927-1928 
W. D. Gillis ............... ....... � ................................................ : ..... L ....... 1929-1930 
Fred J. Babcock .......................... . ..................... .................. f ........ J.931-1932 
Bert I-I. Miller ..... ................................................ ............. ..... [ ........ i933-1936 
J. W. Taylor:, ...................................... ........ _ ....................... f-····---1937-1940 
Berl H. :\Iiller . ...... , ........ .......................... .... ................. : ......... 1941-1944 

. ,_ Deceased 

i 
,JUSTICES OF THE SUPREME COUR°t 

1943-19!4 
I I . '" 

Edwin 1''1. Holden. Chief Justice...................... . ............... :� ..... Idaho Falls 

James F. Ailshie. Justice ..................................................... JCoeur d'Alenc-

.-\lfred Budge, Justice . ., .................................................. : ..... L.. ....... Pocatello 

Raymond L. Givens. Justice . ............ : ............................. .J.: ... ........... Boise 

S. Ben Dunlap. Justice .. _ ....... .. ...... .............. . ····------ \ .Caldwell 
,_ 
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:N ovembei· 25, 194';1 
HON. c. \A. BOTT@LFSEN ';· I 

Governoi· of the State of Idaho 
Bdise, Idaho : 
DEAR GOVERNOR 'BOTTOLFSEN: i •. 

In corlipliance .\vith statutory requirements, I have the 
honor to\report for the biennial period ending December l, 
1944. \ . . . . . 

The d�ties of the Attorney General, as you well know, are 
very numerous a,nd enter into every branch and departn�nt 
of State governnient. · 

I will pot detail his named statutory duties. They are 
readily ascertainable and easy to understand. The more 
vexing feature is that there are some who would have the 
Attorneyi Gene:r:a� perform duties entirely foreign to· his 
office and never calculated or contemplated by the framers 
of our Constitution. Particularlv is tMs true with respect 
to his petsonal participation in law enfo1·cement incident to 
liquor la�v violations and the suppres�ion of the various 
forms of\ gambling. , 

Becaus� of the nature of our national affairs, and our con- · 

nections therewith, the past biennium has brought into con
sideration many questions of extreme importance for solu
tion. Such matters:have been handled a\nd disposed of with 
dispatch and, I am reasonably certain, ivery satisfactorily. 

I desire to express my appreciation for the good will ,and 
cooperati<?n that has existed between the various State de
partments and this office. The assodations have been en
joyable, i�structive� a}!d of keen interest to me .. 

This report will show the number of; cases heard before 
the Puhli� Utilities Commission, the Industrial Accident 
Board, the International Joint Commission, the Interstate 
Commerc� Commission, tried in the various district courts 
and heard in the. Supreme Court of our own state. There 
has been considerable activity in respect to. escheated es
tates and! numerous investigations and hearings incident 
to State Inheritance· Taxes. 

· 

, I desir� ·to thank those ·men: who have worked in fois 
· office and I other departmental offices as ·my assistants for 

their hearty cooperation, faithfulness, lbyalty and support, 
and I commend. my office clerks for the carefu·l and pains� 
taking attention and manifest foyalty they have rendered 
me and my assistants. . 1 

I take this occasion of thanking Your Excellency for the 
considerations �you have extended this clepartment and the 
cordial relations �hat have prevailed, and I regret that the 
fortunes o:r misfortunes of polities have been such as . to 
cause an interruption in our pleasant associations. · ' 

11 ; · Sincerely yours, 
. . . 

BERT H. MILLER, 
Attorney General . 
for the State of Idaho. 
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ATTtORNEY GENERAL'S REPORT 
; . Financial Summary"", 

. January 1, 1943; to June 30, 1943: 
I i APPROPRIATIONS . . 

1 81�!t�EE:�:
a
;::��i::::::::::::::::

:
::::::::::::::::::::::::::::::::::::::::::::t:::

$
1
0
.��H8 

' Capital Outlay ........................................................................... ;..... 910.40 
DISBURSEMENTS & BALANCES 

Expended 
Salaries and \Yages ........... , ..... c .......... : ........... $10,440.30 
Other Expense i .......... --------�----------··--···----···-·· 419.23 
Other Expense-travel .... , .... :...................... 74.60 
Capital Outlay .............................................. ·181.00 

Balance 
$ 59.70 

.77 

729.40 
(It was necessary to eucumber,$719.40 _of the, above !balances for 

use during the following twenty-four month�; in order tO fulfil exist
ing contracts for the purchase of law books for the liprary of the 
Attorney General's office: The transfer was necessary because of 
inadequate capital outlay appropriation to make these n¢cessary pur
chases under akeady existing contracts. As of Novem)Jer 30, 1944, 
$411.90 of this encumbrance has been expended for such purchases.) 
July 1, 1943, through June 30, 1945: 

' 

Salaries and iwages .................................................................. , ..... $43,980.00 

gl�ff a1�P§i�������::::::::::::::::::�:::::::::::::
.
·

::::::::::::::::::::'.:::::t:>- i:ggg'.88 -
I 

DISBURSEMENTS & BALANCES 
As of November 30, 1944: Expended 
' Salaries and \Vages ........................................ $28,025.

1
9 

Other Expense ............................................. : 950.63 
Other Expense-travel ............. :.................. 450.62 
Capital OutlaY .�........ ..... . . ... ................... 500.00 

CONTINGENT FUND i 

: Balance 
$15,954.81 

949.37 
549.38 
225.50 

������ fr;'P?���� .. :::::::: ....... ::::::::::::::::::::::::::·_::::::::::::::::::::::::J::::J 1,i��:�� 
UNFAIR SALES ACT DIVISION 

FINANCLl\.L SUMMARY 
,January l, 1943, to June so� 19-iS: 

Amount of Appropriation .......... c ................. S 4,784.64 
Amount expended ............................... :.. ...... 2,075.36 , 
Balance .of Appropriation ............................ .. ............. ........... .! ...... $ 2,709.28 
July 1, 19-13, !through June SO, 19-15: · [ 

(As of NO\rember 30, 1944) ' 

Amount of 4ppropriation ............................ Sl1.250.00 
Amount expepded --·:· .. ·:· .. ,�.-.......... ............ ..... . 7,861.67 : · 

Balance of 4ppropnat10n ............................. :, ............................ $ 3,388.33 
I 

TOT AL UNJ?XPENDED BALANCE _ . .... .......... ....... .... + ...... $ 6,097.61 
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ATTORNEY GENERAL'S REPORT 

UNFAIR SALES ACT 

7 

The 26th Session of the Idaho Legislature, by Chapter 117, Session 
Laws of 1941, amended Chapter l�of the Idaho Session Laws of 
1939 by making effective what is · own as. the Unfair Sales Act. 
It was urged before the Legislature hat the' object and purpose of 
said act was to protect the small independent; merchant from unfair 
competition on the part of chain stores and those merchants in 
good financial condition. In order to accomplish said purpose it· was 
provided in said act that all retail establishments should make .a 
"markup" over and above costs, and that ariy sale of merchandise 
below the markup requirement (except in sp�ified instances)·would 
constitute a; misdemeanor and subject the of'f ender to prosecution. 

There are apprmdmately 7,300 mercantile \ establis1:1ments within 
the State of Idaho :affected by said act. The act provided an appro
priation of $20,000 or so much thereof as "'fould be necessary for 
administrat�ve purposes, and . placed said funds, together with the 
selection of' J;Jersonnel and the administration and enforcement of 
said act, under the control and direction of! the attorney general. 
Under the Act of 1939, no attempt whatever had been made to make 
the same operative. The Act of 1941 carried an emergency l!lause 
and was approved March 8, 1941. Because of various provisions of 
the act, no.t nece�sary to be mentioned herein, some legal doubts 
arose as to: whether or not an act of such nature could� made an 
emergency act. Regardless of . that fact, however, an ffice was 
opened· at No. 339 in the Capitol Building and a perso el for the 
administration the11eof was selected. I · v 

It was no small matter to secure the names of all business con
cerns affected by said act, to properly list and index the same and 
establish and arrange office files in such manner as to make it 
:possible to provide a system which would disclose information per
'taining to: each and all of the various business concerns affected. 
Generally i speaking, the office personnel consisted of two women, 
one of whbm was an expert in connection with merchandising mat
ters. The] investigating branch consisted of one, two and sometimes 
three inve�tigators. My object .at the outset was to !rnpress upon 
those affected by the act that it was a "merchants act" m which they 
could all afford to be interested, in that the object and purpose 
thereof w*s to protect them against unfair ·competition in. all re
spects and\ particularly . as against "loss · leader lines," a vicious prac-
tice calcul<;tted to destroy fair competition. · 

After setting up ·the office, which was known as the "Unfair Sal<t's 
Act Divisi�m, Department of Attorney General, Room 339, State 
House, Boise, Idaho," I immediately caused to be printed thousands 
19f copies of the ac� in folder form and mailed :a copy thereof to .each 
of the affected busmess concerns of the state and included therewith 
a short statement as to what we hoped might ·be accomplished in 
connection bl\':'ith, its administration. Investigators were instructed 
as to the o Jects and purposes of the act and I endeavored to ·have 
some one of the investigators make a personal call upon all of said business . establishments. The object and purpose of the call w.as 
to discuss with tbe merchants the' terms and conditions of the act 
to assist hii,n in any way possible as to what price goods could 1be 
sold for aftt:lr the applicati�m o,' the markup �d to ascertain if; said merchant h<itd any COJDplamt to make of others as violators of tlhe act. In that connection too the investigator·was directed to ascer-1 . 
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·' ATTORNEY GENER4-L'S REPORT 

tain how said mbrchant felt towards s�d act. Each inv�stigatbr was 
required to immediately, or as soon). as convenience would allow, 
notify the office of his visit to the merchant and the ¢onditions as 
found. After. receipt of ·such information the office ih ·turn com
municated to :such merchant the gist of the report made by the in
vestigator and was requested to make known to th� ·office any 1 
manner in which the office might render said merchantj any further 
or additional assistance. ,A report was kept of all saidimatters and 
from the time 1investigators commenced their work iri May, 1941, 
up to the present time, approximately 70% of the mer¢hants of the 
state were personally visited. A calculation taken from the reports 
of the investigators as to. the attitude of the merchant$ of the state 
toward said Act leads me to· the conclusion that at least 95% of 

i the merchants !of the state are favorably impressed ,i,vith the act ' 
and its benefits. Naturally, of course, among an array·of such na
ture there woul'd be some hostile thereto. 

During the time said act has been in operation it rriust be borne 
in mind that because of national defense and. war activities ever 
changing price :conditions have existed and as a result thereof have 
more or less afliected the Unfair Sciles Act. I mention these matters 
for the. purpose merely of directing attention to the fact that the 
changing price, 1 incident to preparedness and war, would have a very 
marked effect upon all those concerns coming within' the purview 

1 of the Unfair Sales� Act. Generally speaking, merctjants affected 
1;ecognized · such fact and accommodated themselves !to such con
ditions with but little or no.complaint. Many of the common necessi
ties of life wene exempted and, therefore. did not come Within the 
operation of :the Office of Price Administration and its regulations. 
To those 'exempted articles, very numerous in numb�r. the Unfair 
Sales Actihas.remained effective. Just what the futime will produce 
in that respect! is, of course, conjectural. Some pros�cutions were 
institutedi for violations of the terms of the Unfair Sales Act. In 
all such fosfances, howe:ver, the violators pleaded guilty and were 
given a nominal fine. · 

Of the : $20.000 fund appropriated for the administration of the 
act there was i'n the treasury as of December 1, 1942, <i.n unexpended 
balance of $8,365.02, or to put said matter coriverselyj, the expendi
tures for :the Cljdministration of the act-Up tc;> Decemb�r 1, 1942, has 
cost $11,q34.987 i , 

The trend of' late years, as you are well aware, has !peen to charge 
staJe electh·e :officials , \vith greater responsibilities. : Personally, a 
:stu'dy of the act, tog&ther with the experiences observed with its 
actrninistr'atibni convinces me that it is such an act as should be 
continued'. It; probably would be ;vise. to consolidate the Unfair 
Sales Ad for !administrative purposes. If suc.h consblidation were 
effected qonsideration should then be given as to whe�her or not the 
consolidated! a�ts .should be placed in the office of Attorney General 
for administ:ra�ion or in the Bureau of Store License bf the Depart
ment of Fina.nee. Violations of either of said acts ultihlately reaches 
the office of the Attorney General for enforcement purposes or for 
prosecution :thereof. It is quite likely that some of those affected by 
the �cts. partiFularly the Unfair Sales Act. :will urge! some adminis
trat1\·e chm;iges. Any changes that will make eithEir of said acts 
more eITiciqnti and less, expensive of operation should be adopted. 
Undoubtedly the consolidation of said acts and placi:tjtg the same in 
one departme1�t or bureau \vould, be the means of lessenina- the ex
penses of operation as' 'the personnel of either cif tl).e dep'artments. 
could take care of the meeds of the olher without materia�, costs to 

Digitized from Best Copy Available 



.. ATTORNEY GENERAL:S REE'ORT 
' . 9 

the other. It is not perfect and several amendments should be 
made to give th:e same more workability. We are hopeful that it 
is out a .comparatively short time until the necessity for the con
tinued operation! of. t:l:Je ·O. P. A. will ceas�. When that time comes 
there will then be· .a great demand for the Unfair Sales Act and .. I 
recommend to the Governor-elect and to the: incoming legislature 
that nothing be !done to. impair said act eithen by abolition thereof 
or the failure to! m�ke an adequate appropriation for the successful 
adn].inistration of the same .. 

BERT. H. MILLER, 
Attorney General. 

RESUME OF SOME OUTSTANDING CASES 
' ' 

GEORGE LUKER vs. GEORGE H. CURTIS, i Secretary of State · ('136 Pac. (2d) 978) (Closed) 
Case No. 1166 (Civil)-An initiative me�sure known as the 

"Senior Citizens' Grants Act" was submitted td the vote of the pei'i
ple at the General Election on November 3, 1942, and was adopted 
by a majority of, the aggregate vote cast for tliie. office of Governor. 
The proclamation of the Governor as provided: by law and dated 
November 23, 1942, declared the same to have been approved by 
the requisite nu�ber of voters and thereby became a law of the 
State of Idaho. : The main features of said i Act provided for a 
monthly award of not less than $40; $8.00 per month for medical, 
dental, surgical, 'optical, hospital and nursing ·care; ·and $100 upon 
the death of a recipient for funeral expenses ;to eligible ·applicants. 
who had attained the age of sixty-five years. On the convening of 
the Twenty-.seventh Session of the Legislature in January, 1943, con
siderable opposit:lori: was manifest by numerous legislators against. 
the Senior Citizens' Grants A'.:!t. A legislative committee was ap
pointed to make '.a detailed study of said Act and report its findings 
to the legislaturel The report urged various obdeCtions, among other 
things that the state could not finance the same. As a result House 
Bill No. 7 4 (Chapter 31) carrying an emergency clause was intro
duced and passeq by both branehes of the legislature, and· a·pproved 
a"'nd signed by the Governor; February 6, 1943, thereby repealing said 
Act. i , . : 

The repeal of �he Senior Citizens' Grants Act was of far reaching 
significance. Threats to recall all legislat-0rs1 participating in the 
repeal were freely' made, and petitions for the ·recall of Governor 
Bottolfsen for signing the repeal Act were� extensively circulated. 
An inadequate r(umber, hO\vever, were not. properly certified aind 
filed in the office: of the Secretary of State to! authorize the calling 
of an election:' Perhaps no other factor contributed more to the 
defeat o� G.over:ri,or Bottolfsen for the Uniteq States Senate than 
that of s1gmng t�e repeal Act. 

Mr. George Luker \vith the aid and assistance of others commenced prohibition proce�dings· in the Supreme Court to restrain Secretary 
Curtis from publishing in the session laws of the twenty-seventh 
legi•;lative session'. _House Bill No. 74, which purported to repeal the 
Senior Citizens' Gr!IDts Act. The matter was: heard at the March. 1943 term at Pocatel_lo. and on April 28. 194::1. a peremptory writ 
of prohibition wa$ denied and the proceeding dismissed. Regardless 
of the actio!1 of �he . court in denying a peremptory and dismissing 
the proceedmg there are yet numerous people who .stoutly argue 
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10 ATTORNEY GENERAL'S REPORT 
and insist that an initiated law cannot be repealed )Jy the legislature 
and, accordingly, that1 the' action of the court dpes not correc�ly 
state the law. In pas$ing We might say that the right of the -legis
lature to repeal an iniitiated measure is again before the Supreme 
Court in another pencliing case.--(Bert H. Miller) ' , 

; � '·-
CHARLES T. HAWRINS vs. CHARLES E. WINSTEAD, Judge of 

the District Court of the Third Judicial District of Idaho, 
in and for Ada County. (Closed) ! 

Case , No. '1168 (Civil)-The_ plaintiff, Hawkin�, applied to the 
Supreme Court of Idaho for a, writ of mandate t;o require Charles 
E. Winstead, District Judge, to take jurisdiction of a suit in divorce 
commenced in - district� court August 24, 1942, anq wherein plaintiff 
and Laura Hawkins, defendant, were the parties thereto.-

It appears that May 22, 1941. plaintiff, while_ a private in the U. S. · 

Army a

, 

t--

-

Langley Field, Virgii:iia, married

-

�a

-

h?- �hortly _thereafter 
was transferred to 'Westover Field, Mass.. an m: January, 1942, he 
was transferred to G!!lwen Field, Idaho. S rtlyi after arriving at 
Gowen Field, plaintiff obtained leave and w -' granted permission to 
live in ;the city of Boise. He rented a roarri in !Boise, lived there, 
reportir)g for duty at Gowen Field as required. He decided to make 
Boise his ]future home. He registered as an elector and did every
thing he consistently could do to establish a bona (fide residence .. 

Section 5 of Article VI of the Constitution provides: "'For - the, 
purpose of voting, no person shall be deemed to have gained or lost 
a 'residency by reason of hiS p:'esence or absence :while employed in 
the service of this state, or of the United States, '!' * *." -

Following I filing of the complaint in the divorce! proceedings, sum-· 
mons -issued, was served by publication, and the defendant Laura 
Hawkins, in due time, was defaulted, The plaintiff submitted his 
proof in support of lilis complaint and rested. The district judge 
was in doubt as to wl�ether a person serving in the armed forces of 
the United States could establish a new residence while serving his 
country. ioctober 23, 1'942, Judge Winstead entered an order holding 
that a person could not, while serving in the armed forces, establish C\ 
new residence because of the provisions of Section 5, Article VI, 
and fo� that reason the court was without jurisdiction, and on that 
ground' denied the divorce. To compel the district judge to take 
jurisdi¢tion of the divorce proceedings and adjudicate the same was 
the occasioi;i for the mandamus proceedings. ', 

The 'question for determination, an account of the -P'rovisions o,f 
Section 5 df Article VI, was whether or not one employed in the 
armed , forces of 1he' United States could establish a new residence 
in Idaho so: as to ta'J<e him without the prohibitions _of Section 31-
701 I. C. A., as folloV.·s: '_'A divorce must not be granted unless the 
plaintiff !)as been a resident of the _state for six full weeks next pre-

, ceding, the I commencement of the action." The majority decision 
of the Sup�eme Court was to the e!Tect that one employed in the 
armed, foi'ces of the United States could establish a new residence in 
Idaho. and 1 that the district court had jurisdiction of the subject
matter of the action and of the persons thereto. A peremptory writ 
was issued 'directing and requiring the district judge to take juris
diction and: dispose of the divorce proceedings. <Bert H. Miller) 

BABB, PETITIONER, vs. DISTRICT COURT OF THE SECOND , 
, 

JUDIC11AL DISTRICT, ET AL (Closed) 
, 

I Case, No.; ::-.191 (Civil l-One - of the important court matters, im-
portant r'�ause of general concern throughout the state, was the 

Digitized from Best Copy Available 



ATTORNEY GENERAL'S REPORT 11 

case of Babb, petitioner, vs. the Distrid. Courtlof the Second Judicial 
District, and Honorable A. L. Morgan, Judge., 

It was sought by the petitioner therein to prohibit the calling 
of .women on a jury panel in. a criminal case there awaiting trial, 
the contention befog that the recent legislative amendment of our 
statute (Laws 1943, Chapter 158) including women as ·qualified 
jurors, was contrary to the provisions for juries and jury trials con
tained in. our constirtution. It was argued that the framers of the 
constitution had in mind the old common law1 of England at a time 
when only men were qualified jurors. The action was originfil in 
our Supreme Court, for a writ of prnhibition against the calling 
of women jurors, and it s consideration included consulting a num-
ber ,of previous decisions of that court . 

On the part of the defendants, represented i by this office, it was 
contended that the thing provided and !')reserved by our constitution 
was the right of :a jury· trial in criminal ca.Ses, without intention 
to restrict the personnel of juries to men only. .. 

The court, without a written opinion, denied the writ of prohibi
tion, which, as we· understand it, amounts definitely to a holding 
that women are now fully qualified to act as nurors. The statutory 
amendment auQiorizes them to refuse to serVe if they choose, but 
this is optional and in no way affects their, qualifications. (J . .R. 
Smead) · 

', 

LEONA DREPS vs. BOARD OF REGIENTS. ( Closed) 
Case No. 1133 (Civil)_:_November 1, 1940, Leona Dreps, a niece of 

the wife of Regent ·J. F. Jenny, was appointed nurse at the infirmary 
of the University of, Idaho. at an agreed salary of $90.00. per month, 

. and this action was commenced by Dreps to recovl?r the salary 
earned under her appointment. The necessitlY for said action was 
due to the refu:;;al''of the Board to pay said salary on the grounds 
that her emplqyment violated the Nepotism Act, Section 57-701, 
Idaho Code Annotated. The case was tried before Hon. A. L. Mor
gan, judge of the Second Judicial District of Idaho, in and for the 
County of Latah, which resulted in a judgment in favor of Dreps. 
An appeal from the judgment was taken to the Supreme Court of 
Idaho. ' . 

Two questions were presented by the appeal: 
{1). Does-the Nepotism Act apply to the Board of Regents of the 

University of Idaho? (2). If it was intended to so apply. did the 
legislature have the power to make it· applicable to the Board of 

·,Regents of the University of Idaho? ' ±: · Following the creation and organization of _the Univ·rsity during 
territorial days, the Constitutional Convention' met in ugusj, 1889, drafted and submitted· to the people a constitution which was ratified 
and approved, an&by the terms of which the University of Idal:lo 
was recognized as a separate and independent institution,. and 
among other things, provided: "All the rigfuts, immunities, fran
chises, and endowments heretofore granted :thereto by the ten;i-! . tory of Idaho are hereby perpetuated' unto : the said University." 

, . After the citation of numerous authorities, the Supreme Court held 
,, that the legislature had no power to place any restrictions on the 

Board of Regent.s i'.n the matter of their employment of employe�s. 
nor can the legislature tell the Board of Regents who it may or 
may not appoint, and concluded by .saying tha,t it was not the in
tention of-the legislature to extend the Nepotism Act to the Uni
versity of Idaho 01• the Board of Regen.ts thereof. (Leo Bresnahan-
Bert H. Miller) · .  · 
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STATE vs. PRINCE .�ND BEAUDOIN '(Closed) 

Case No.: 1106 (Criminal)--Perhaps one 6f the most foteresting 
criminal cases throughbut the biennium and one attended -by im •. 
portant consf!quences, was that of State vs: Prince and Beaudoin. 
It presented, to our couri: the question of what constitutes a "per
sistent violatpr" under our. statute which makes on� who has there
tofore been �wice convicted of a felony, and who is again convicted 
of a felony in Idaho, a persistent violator and subject to sentence: 
as such, in addition w the sentence imposed for the felony of which 
he is convicted in the instant case. · 

The coutts of other states have not been altogether uniform in 
their decisions, and the principal propositions presented, on behalf of 
the convicted appelli\lnt were: ( 1) that where either one or both of 
the two prevfous convictions of fe!Ony have occurred in a state other 
than Idaho, :the law of such state, and the facts constituting the 
felony, mus.t be substantially the same as required bY, some like 
statute of, Iclaho; in other words, -the state of facts upon >'?hich a 
defendant is convicted in another, state. must have constituted a 
felony unde� Idaho law; (2) what constitutes sufficient proof on the 
part of the prosecution to show that the court or courts of such 
other state or states had jurisdiction to entertain and hear the 
Charge there placed against the defendant? I 

111 a comprehensive and well considered opinion, our court, after 
analyzing the issues, and reviewing the� authorities quite inclusively 
held that it :matters not whether the state of facts in another juris
diction, another state, would have constituted a felony in Idaho. The 
thing inveighed against and made· separately punishable by our 
statute is the demonstrated inclination of the individual to violate the 
law, whether of this or some other state. Accordingly, the court 
held the convictions in the case valid and affirmed the judgment of 
the lower, court. 

On the second proposition, the proof of jurisdiction :of the courts 
of o1 her s<ates. the determination thereof required consideration of 
the. full faith and credit clause of 1.he Federal Constitution, the 
Act of Congress passed pursuant thereto (28 U. S. C. A., Sec. 687), 

·;md our own statute. (Sec. 16-310 I. C. A.). After quoting.these· pro
visions. with reference to certified copies of the judgments of con
vict ion involved which· had occurred in each instance in Oregon, 
and each' of which copies showed that the respective court had a 
presiding judge, a clerk and a seal. .our court held that in such a 
state of the record the presumption in an Idaho court is that the 
court of the foreign: state is one of general jurisdiction; its judgment 
so certified is proof of what it shows on its face. is the .. best and 
only co11petent evidence there.of. imports absolute verity and is final 
and conclusive. Thi.s phase of. the opinion would seem in itself to be 
of very corisiderab]e importance to the bar and to all litigants in 
Ichlho. 

On th(' whole. we belie\·e this case and this final decision has 
covered i'iractically all questions of importance emanating· from our 
persistent '�iolator statute. with. possibly, a single exception, nameiy. docs a conviction in a Federal Court l:lecome such a prior conviction 
that it rtmy be. pron:n against a defendant in Idaho. charged as a 
per;;:°istent ,;iolator? This phase was not before. our c.ourt, and m·ay 
at some future time present a question of extreme interest as well 
as of extreme importance. ( J. R sn:ead l 
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ATTORNEY GENERAL'S OPINIONS 
Some Selecfod Opinions Follow: . I 

IN RE: IDAHO STATE GASOLINE TAX 

�- _J 

One of the most important questions submitted to the. office dur
ing this biennium c0ncerned the application of our excise tax on the 
sale of gasoline. Its particular importance. Ia_y in the fact that it 
involved, necessarily, the extent, and the lnruts, of the powers of 
the state to burden federal operations by its laws. This necessarily 
included the cons�deration and proper application of certain f.ederal 
constitutional pro:Visions: Tl�e opinion, rendered to the Goven1or 

. at his request, follows: I · : 
"With regard. to our state gasoline tax as1 applicable in cases of 

purchase by the Fedceral Government or its agencies, Section 10 of the 
Motor Fuels Tai! Law, Chapter 46, Laws ofi 1933, as amended by 
Chapter 57, Laws of ·1937, provides 'for an excise tax of five cents 
per gallon to be paiid by the dealer as that word is defined by the 
Act. The term "dealer" is defined as including any person who im-. 
ports, produces, manufactUres, compounds, refines, or blends mowr 
fuels in this state. · • 

"The term 'retaU dealer' is defined t0 mean any person or organi
zation who engages in the retail sale of such motor fuels in Idaho. 

"Section 10 expressly refers to any dealer \\fho sells, distributes .. or 
uses any motor fuels within the state. Everyi dealer who imports or 
manufactures fuel in this state is required to make a monthly· report 
of the amount, (Sec. 11) anq1 every seller 01� distributer is also re
quired to 'make a monthly .report and at. q1e same time pay the 
excise tax of five 'cents per gallon. There is another slight tax, one 
mill per gallon, for special :use in paying cerfain bridge purchase in
debtedness, with which you are also familiar. (Chap. 233, SL, 1939) 
This is also levied against. the dealer. , 

"Section 12 provides for refunding the tax: paid under the Mo:lor 
Fuels Act, under some circumstances, and creates a refund fund for 
that purpose. Section 18 provides specifically th-e types of use of fuels 
cin which purchases the tax may be refunded upon proper appli
cation and proof by the purchaser. This section contemplates that 
a purchaser will prnbably be required to pay the- amount of the 
gallonage tax by the seller of the fuel, which we know to be the prac
tice which is.very generally followed by selled of fuel throughout the 
state. As we understand it, the amount of all taxes is included in 

·the price of the fuel sold. ·we do not understand that the tax is 
collected as. a tax by the se11er, that is, as ,a separate item ap,art 
from the price of the fuel. 

"As yet we have not.received any information of the practice fol
lowed in two of the neighboring states under their motor fuels ta.\: 
laws, but we understand it to be desirable to render this opinion at 
this time concerning the matter of the payment of our state ta."\:. 

"It is well settled that a governmental operation of the Federal 
_government cannot be taxed; as- such by a state. The quest.ion 

herein is. is our q'Will fuels ta..x a direct ta." on any Federal govern
mental operation ·if the seller be required to pay it in the .manner 
above summarized? The decision of the United . States Supreme 
Court most nearly in point in this matter is the case of Alabama vs . 
. King and Boozer; .314 U. S. l, 86 · L. ed. 3. In that case certain 
individuals were :·contractors holding a contnact to do certilln con
struction work .for the United States, which was being done in con
nection with and ! as a part of certain gover�ental operations .. They 
contended th.at they \Vere not properly requmed to pay a state sales : i I • 
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tax on .Jumber purchased for use in the construction work, for the 
asserted reason that they were acting for the Government in the 
accomplishment of a governmental purpose, constrU<;:ting an Ar�y 
camp, · and that such tax would be in effect 'laid on a transaction 
by which the United States secures the things desired for govern
mental purposes,' and thus would violate the Federal Constitution 
concerning taxes on Government operations. ' The Alabama law 
required such a tax to be paid by the purchaser of goods and required 

. the seller ta add the amount of the tax to the sales price and thus 
collect .the �ame as the price should be paid. The contractors were 
operating under a 'cost-plus' contract, and i� seems · to have been 
conced�d by; :all concerned that the sales tax, 1f payable by the con
tractor$, would be added to the cost of construction which the United 
States had agreed to pay the contractors. with the further amount 
also agreed ' on for the contractors' services. The particular pur
chase involved had been made originally on credit' and apparently 
the total price to be paid hinged on the determination of the tax 
question. King and Boozer were the dealers who had sold the 
lumber' involved, and so far as they were concerned the question was. 
whether or :not they would be required to add the sales tax to the 
price otherwise chargeable for the lumber. The •contracto;rs had 
in facti paid for th

.
e lumber later, apparently without paying the 

sales ta."X, a1�d the tax had been assessed against King and Boozer, 
who in: turn carried on the litigation as here outlined. 

"It \Vas held that the contractors were the. purchasers, and al
though: the • amount of the tax would become a· part of the cost of 
construction , and thus be paid by the United States to the contrac
tors, and a�t,hough the contractors 'in a loose and general sense were 
acting for the Government in purchasing the lumber,' the tax was 
nevertheless coll�ctible and did no?' constitute such a direct burden 
upon a Federal operation as to violate the Federal Constitution. 

"It is thought that our Fuels Tax Act comes within the ruling in 
the .case .just discussed. It does not lay a ta.'C .  upon any purchaser, 
but on tpe 'contrarx taxes the. seller. He is not. required to collect 
·the ta:-l: as was the case in Alabama. which takes the Idaho situation 
even farther a\vay from the prohibition against ta.'Cation of Federal 
governmental operations. Our · act merely provides for a refund 
under. some circumstances ta any person 'who shall h ave paid any 
excise 1tax an such mQtar fuel hereby required to be paid, whether 
directly to the vewor from whom it was purchased, or indirectly by 
adding the: amGUfit . of such excise tax to the price of such motor 
fuel.' (Section 18) As above pointed out, Section 10 · expressly lays 
the tax on. the seller and requires him to pay it. Presumably he 
would increase his - price to the purchaser to the same extent, but 
this was absolutely required, in practical effect, in . the Alabama 
case discussed. Since that tax was properly payable by the sellers . 
of the lumber. and was not an _ invalid provision in ; spite of the fact · 
that the state law also required the seller to colle"ct from the pur-

. chaser. We i do not see any reason why the seller of motor fuels is · 

not also required to pa�· the· Idaho tax. 'Whether or not he is reim
bursed b�· ' increasing the price of the fuels would seem to be his 
own affair; and if he seeks such reimbursement - by fixing his price 
on the fuels sold, and thus increases the cost to 'the particular Federal 
Agency concerned. still the result � no different than in the Alabama 
case. . · , . . 

"As we understand it.  in some· instances the Federal Agency buvs 
its fuel direct and imports it into Idaho from elsewhere. Of course, 
the United States cannot be ta'Xed under those circumstances, nor 
required to procure such a permit for importation as our law re-
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quires of the individual dealer;· and where fuel is purchased by some 
Federal Agency for such. use · as makes the amount of the tax, if 
paid to the seller, refundable .fo the purchaser, as specifically piro-·  
vided by Section 18, the amount is refundable- to the proper Federal 
Agency just as in the case of any other purchasser." . · 

A little later the Comptroller General of the United States appar
ently took a .differenlf: view of the matter, resulting in correspondence 
with this office in the course of which · a copy of the opinion ii.hove 

. quoted was submitted to him. In due course; the followiilg was re
ceived from the Comptroller General, which seems to settle the 
matter in accordance with the opinion to our Governor : 

"Reference is made to your 'letter of January 19, 1944, with en
closure, relative to. the .effect 'of the provisiorns of the Idaho Motor 
Fuels Ta.x Law· so far as concerns the reported indebtedness of the 
State in the amount of $46.74 on account of the State tax required 
to be paid ,on certain gasoline purchased l(or •1the official use' of the 
United States. 

· · 

."It appears from a cop.sideration of the terms of said lq.w and 
the contents of your opinion of October 9, 1943, with respect thereto 
to the Governor of Idaho, ··a copy of which accompanied your letter. 
that th� excise ta.x prescr.ibed thereby is not laid on the vendee but 
on the vendor of the . gasoline involved in a particular case . . · Herfce, 
the legal incicl,ence of the tax may not properly be regarded i as 
resting ;on the Government in .the case of puuchases of gasoli:r;ie for 
official .use ; and, in view qf thei decision of thei Supreme Court of the 
United. States in the cm;e of! Alabama v. Hiing & Boozer, · et al., 
314 U. ,S-. l, the COJJ.clUsion is no longer tenable that the imposition : of 
the ta.x conflicts >vith the implied constitutional immunity of the 
United States to procure the. supplies required for the. disch;irge 
of its governmental functions free from interference or control by a 
State. , Moreover, it .does not appear that claim for refund of the 
amourit of the tax.es here involved was filed with the State authorities 
witbin; the period fixed therefor by the laws of Idaho. . , 

"In ' view of the foregoing , the conclusion is required that tlhis 
office . would not be justified ,in withholding an amount otherwise 
payabie to the State for the purpose of liquidating the reported in
debtedness. Therefore. it is r.equested that the instant claim, and 
the schedules and certificates relating thereto, Which were resubmit
ted to! the Commissioner of La'.v Enforcement of Idaho by this office 
under ] date of November -18. 1943, be returned to this office." ( J. R. 
Smeacj.) .  

\ 

; Januaty 5, 1943, l;I�m. Calvin E. Wright. State Auditor : 

We �e §Ubmitting herewith '.the opinion of this office in answer to 
your quesiHon of recent date ·as to the follO\ving: 

Is \ a profit taken upon the sale of securities purchased with 
· 

endowment funds to be .treated as an increase of the principal of , 
the e.ndowment .fund or as "interest" under Constitution Art. IX ? 
The status of endowment funds as trust funds in the hands of the 

State as trustee is · beyond question (State vs. Peterson, 61 Ida. 50 
97 Pac. \  (2) 603 ) .  . ' 

' The nprmal 'law of trustees C'\PPears to be settled that profits taken !rom the sale of securities. held in trust are to be treated as principal 
increments and not as "income" wherever the trust allow for ex

_penditure of income only. 
Thus, in Restatement, Trusts, #233 it is said: 
- "Profits arising· from the sale· or �xchange of the principal of ! 
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trust property or an
.
y enhancement� 'in it�e value of trust prop

erty ' are allocp.ble to principal, not income." 
Again,' in the same work ( #239f) : 

· · 
,. · 

"Even though he ( the trustee) sells the bonds before their ma
turity at a price greater fhan }he purchase price paid by him the 
·amount retained by him to amortize the premiums remains 
prindpa1.· ·  

In 65 <:::: . J. 859, #736 the following statement. occurs•: 
"'iVhere stock, bonds or other property belonging to the trust 

estate are sold. the money received,, including profits, 'if any, or
dinarily constitutes a part of the corpus of the estate. *' * So the 
increased value of stock on sale by a trustee, due . to enhancement 
of the original value, ·is a part of the corpus and belongs to the 
remainderman." 
In the· present instance the Constitution provides not for expendi

ture of "income" but only for the expenditure '6f "interest" language 
which was :borrowed directly from Constitution of Colorado, Article 
9, Section 3. . . · I t  does not appear that either in Idaho or Colm�ado the term "in
t erest " as so used has ever been judiciall:· defined as respects profits 
on sales of securities. The fern] interest has received a vast number · of refining defini
tions. Thus interest 1 is defined as a profit ( State , vs. Multnomah 
County, 10 Pac. (2) 635. 13 Ore. 287 ;. First · Nat. Bank vs. Lee, 66 
S. \V. 413 ) .  As stated. in Re Reed's WilL 17 NYS ( 2) 658, "Interest 
is that wh:ich is of advantage or profit, participation in profit. or 
payment for the use of money." . . . 

In some · Idaho decisions the • word "incoine·"· has been .added to 
the constitutional language and ·  the funds usable have been referred 
to as "interest and ·income." ( See inter alia Roach vs. Gooding, 11 
Ida. 244.)  ' · 

The term "income" certain_!y is sufficient to include profits (31 Q. 
J. 396 ) .  Examination of thfi cases cited to the text discloses that 
the terms' "income." "intf:e-iest,'' "profits." "earnings," "revenue" 
and .similar expressioi:is are used wjth much laxity and with. little 
care to precise refinements. · · 

In Idaho it is the preservation of the corpus of the endowment 
funds which is a sacred obligation, the "interes�" being expendable. 
and therefore not surrounded with lhe perpetual bulwarks of the ' 
principal. · · 

Examination of the Constitutional Debates indicates that the word 
"interest" as used in discussion of Article IX was understood to :tnean ·" interest" in !ts ordinary sense of a sum paid in compensation for the . use of money ! See Vol. 1. p. 788: p. 800: p. 654 ) .  As stated by II-Ir. Pot' in the oration which probably,swung the convention to the side of al!owing sales qf endowment 1ai1ds to be made at · au :  

i "The proposition i s  now that this land b e  sold. that i t  b e  placed 
in t he custody of' the treasurer of the territory and then be placed <it interest, an&tthat the interest arising from the fund shall be 
appropriated to the payment of the current expenses of the 
1'.Jublic schools. Now then. it is further pro>•ided in this report 

_ _  that that fllnd itself. that the principal shall be held intact. NO\v 
jt is a well knO\:V'Tl fact here that if that princi'pal is held intact 
forever. the futt'ire is provided for." ( Debates Vol. 1. p. 659) 
The fnimers of .the Constitution even we,nt t(ie length of debating 

how mucli interest
. 
could be charged. IIIr. McConnell (Vol. 1. p, 660) 

stated : "T: will guarantee that at the present time e\·ery dollar of 
thP proceeds from sales of these school lands. if it \rere . in· the 
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treasury today, could be loaned on farm -fo�n·b in this tei-ritory at 
ten per cent. I call that ·pretty good interest.'[  · 

It therefore appears that the gentlemen of 1the convention prob
ably had in rnind only the .return of compensation for use · Of money, 
interest, as ordinarily defined, and gave no cons:ideration to questim;i.s 
of profit on: sales of securities. . 

-
. ; 

This office has here�ofore, under former Attorneys General, ek
pressed views indicatif!g that profits are part of: the principal, n�t 
of the. interest fund. See opinion of February 26, 1932.. to the 

0 Bureau of flublic Accounts, and opinions of December 5, 1931, and 
December 28, 1932. · , 

It is not possible to ' say ,.,,·hat the Supreme Court might hold .in 
event this question were judic:ally tested. It is my opinion, how-. 
ever, that p�nding such a judicial clarification of the meaning of 
the word "iriterest" profits taken on a sale of securities, by reason 

' Of their incr�ase in value, should· be credited to the principal cif the 
endowment funds, and not to the interest funds. The principl1es 
upon which this conclusion is reached are stated as follows: 

1.  It is hlghly uncertain that such profits are "interest'' within 
the meaning ; of ·the copstitution. If they are not. their expenditui·c 
is expressly prohibited by law and the constitution. \Vhere of t\yo 
courses one is fraught with doubts of validity,. and the other is nqt. 
the latter will be followed .. 

2. If ther1= is any errqr in holding the funds involved to be prin
cipal instead 1 of interest, :the eEor will be harmless, since the funi'l.s 
will be preserved . inviolate, ar:d invested at interest, and no ulti
mate loss will be sustained by anyone_ . I · 3. If the funds al·e treated as interest, and expended. then lia
bility. for an unlawful expenditure immediatelY arises on the part of 
all . officers concerned. . . . . i 

4. The s.ide of caution and· safety requires the holding that the 
profits referred to belong to th,e pdncipal: , 

5. In logk:. the profits are part of the principal. Thus, prior to 
a sale. the securities �n specie represent the corpus of the endow
ment, pro tarito, an:d no one would say that an�i part of the securities · 

held would cir would not be sufficient to replace the state's invest
ment therein; if held until pail\' in the ordinary course. Meanwhile, 
interest, in the ordinar:y sense is customai'ily being collected. 

It is my opinion. Uierefore, that profits on Isales of securities by 
increase in t;

.
he \'ah1e thereof between the fate of purchase and 

the date of sale, are part of the endowment funds and not of the 
earning funds. ( Ariel ·L. Crowley) . 

March 12, 1943, Honorable C. ·.v. Poole, Prosecuting Attorney, 
Madison . ,County : � · I This ackno�vledges receipt of yours of March 9th, 1943, in whirh 

you say among· other' things that at the regular monthly mc'cti111.g 
of the Board .of County Comnlissioners of Madison County yesterday. 
application was ·made by some uf the county officers for increases ,of 
salaries, plli'$Uant to the provisions of Senate I Bill Number 135, en
acted by the1 recent legislature. and that in considering said· appli
cations your ;Board was met by the "County Buqget Law," and that 
you advised 'your Bo2rd that you kne\v of n'o provision. eithei' Jin 
the new act': or any other sta�ute. which would empower them tto 
authorize expenditures ,by any .pfiicer of the Gounty or for the pay
ment of s?-laries or wag0s ow:

.
r tl10 amount:;! fo;ed by the County 

Budget. :. . · 
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Heretofore, I had agreed with my_self that ] would make no 
public expressions relative to said law a°r to the manner in which the 

· same ·might be made operative, as I deemed it a pµrely local m atter. ' 
Since making said decision, however, II have been confronted with nu
merous requests from various boards of county tommissioners and 
prosecuting, attorneys throughout ·the State. and J::1ecause of the fact 
that it is a matter of general concern and might not receive the same 
construction from various prosecuting - attorneys,� plus the further 
fact that some of said prosecuting attorneys might take the position 
that because of other existing laws it would be ef)tirely inoperative, 
I have conCluded to give public expression to my v!iews in connection 
with said law and the operation thereof. · i 

As you have observed, it is an amendment of Section 30-2606, Idaho 
Code Annotated, as amended by Chapter 73, Sessiop Laws of 1937, as 
amended by Chapter 142, Session Laws of 1941 .. TJie only new matter 
contained therein is found in the proviso, as the 1conclusion of Sec- · 
tion 1, and is as follows : . : 

"Provided, that for the period following the effective date of 
this Act and ending on the second Monday of J<\nuary. 1945. _the 
Board of County Commissioners of any county �ay. at any time 
<:luring such period, change the salary of any co:Unty officer and 
fix t he same at a higher . or Jower rate than that. fb;:ed at - the 
regular April, 1942, meeting of said_ Board, apd may by any 
tneans authorized by law pro\·ide for tne payment of such 
salaries." . , . [ • 

Ybu \Vill likewise observe that it was · evidentlv the intention of 
t h e  legislature that said law would go into effect\ and become oper
ath·e at once becau�e of the emergency clause captained iil Section 
2 thereof. . 

· 

'.The County Budget Lavi' was intended to- and : does check many 
abuses tha t othenvise might arise but for said law. I see little or 
nci occasion, howe\·er, to be particularly concerned; about the County 
Budget Lnv in tho instant matter. for the reason Hiat the new matter 
contained in Senate Bill Number 135 and heretofore quoted suspend,; 
the c!Tectin�ness o·� the- County Budget Law during the effective per
iod of Senat e  Bill Number 1S5, as applied to aJlY �ction of the Board 
or County Commissioners of any county in d4;lang�ng the salary of 
any county oITi cer at a h_igher or lower rate of p�y. 

At t h e  time of the consideration of Senate Bill Number 135 ( effec
t i\'C' �'larch 5th , 1943 ) .  the legislature knew that ftie various counties 
of t he S t a t e  had m ade their budgets. and like�vjise kne\v, if there 1\·c1:.g_no method by which said budgets could · be i modified, that the 
''n<i.ctment of Semite Bill Number 135 ( Chapter 155, Session Laws of 
1943 1 would be nothing more or less than an idiej gestur-e, incapable 
of any beneficial results. The Supreme Court of the State of Idaho; 
in t he compar,atively recent case of Justus versu� T. �I. Decoursey; 
Pt · ::!. 63 lldaho, l l il  Pacific (2d) · 75G, h ad a more or less simiJar 
CJl;!<'st ion bl'fore it in connection with Chapter 66, Session Laws of 
rn-n.  in which the legislature amended , existing law to increase · the 
t hen exist ing levy of two mills on the dollar to three mills, for direct 
relief. The chief complaint of Plaintiff Justus in seeking a writ of 
prohibit ion to restrain the BbarJ of Countv Commissioners of Can
yon County from m<1kint; the three mill le\:,. stre!rnously urged · that 
�uch_ action would be \·iolativ12 of the County Budgi't Law. The Idaho Court. in passing upon said question. observes : ! ·g 

. .  "Plainfiff"s position as to the bar of the budget law, however. 
: i� not- \n>ll taken because that law it;;elf expr�ssly provides for · 
� conting<'ncics such as this arising aft tir the init ial setting up of 

t h e  budget : 
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I 
"SeCtion 30-1205, I. C. A. : · * * * " In the! �vent of any unfor- · 

. seen conth1gency arising, which could not reasonably hav.e been 
foreseen : at the time of making the budget, i and which shall re
quire the expenditure- of money not provided for in the budget, 
the boarfi of county commissioners, by unai;iimous vote thereof, 
shall have the .right to make an appropriatioii from the ' "general 
reser've appropriation" ' to the office, department, service, agency ; 
or i nstitution 1n which said contingency arises, in such amount'
as shall'be determined by resolution of said board * * * *'." 
The Board of County Commrssioners at the !time of fixing the sal

aries of county · offo;:ials at their meeting in i April follqwing the.ir 
election, and also at the time that they made up the. County Budget 
last Janua'ry, could not positiYely know, - even though they might 
anticipate, i, that the legislature would pass a i law suspending for a 
period of time the effectiveness of the County Budget Law, as ap
plied to the ;;alaries of county officials, and far that reason and be
cause of such contingency, plus the emergenc�', would have a right 
to resort to the provisions contained in Section 30-1205, Idaho Code 
Annotated. In a consideration of this matter, lyou will bear in mind 
that the levy for any item budgeted under the County Budget Law 
is not fixed until September (see Section 61-Sbl, Idaho Code Anno-
tated ) .  ! · · 

The natural thing to do . in the event there iS serious doubts ·as t o  
the authority o f  the .B::mrd of County Commissioners t o  act upon the · 
application;;; now before them far increase of salary to county officers 
because of other assumed ' prohibitive acts \\•0�1ld be to bring a test 
case, to have any questions arising in connectidn therewith determin
ed and settled. As ,I vie\v the matter, however, it does not appear 
to me to jus.tify any such action. I ' 

It is my opinion, based upon the authority above cited and a 
consideration of other matters involved, that your Board of Cound' 
Commissioners has the authority not only to act upon the application.� 
to increase salaries of county officers. as coriitemplated by Senate 
Bill Number 135, but Iikevi'ise to fix a levy at the September meeting 
to provide I the necessary funds to cover any I increase in excess of · 
that now fixed by the County Budget Law . . ( Bert H. l\Iiller) i 
August 25, : 1943, Mr. H. M. Cullimore, :pirector,L Bureau of Insurance: 

' . . 
This is in response to ;;our letter of August 20, 1943. requesting an 

opinion from this office relative to the following question : 
Has the Insurance Department the right to issue a license to 

a non-resident of ' Idaho so . that he may solicit business for a 
benefit association . i r.  Idaho, 0\>'hen such association is not licensed 
to do bu�iness in the state of v;hich the proposed _agent is a resi-

b den t ?  ! · · , 
The benefit .assc•eiations referred to are. we assume, those organized 

under Chaptei· 110 of the 1933 Session Laws. and Chapter 11'1 of the 
1941 Session Laws; an:d which are autl:orized to write death benefit: 
certificates and accident benefit certificates. 

· 

Chapter !195 of the 1937 Session Laws. being Ian act regulating the 
exa..'111inatidii and licensing . of il'.surance agents; requires that an in
surance agent be a resident of the State of Iaaho; however. death 
benefit asspciations are excepted from the provision:>, of such statute 
as will appear frorh Section 10 of said Act, wtiich is as follows : 

"Sectipn 10. Exemptlbns. This Act shall not apply to life in
surance companies, death benefit associations,' reciprocal or inter
insurance exchanges, county mutual insurance companies or 
associations, or . to anyone (lcting fo1· or in i their behalf. or to � 
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salaried officers or salaried representatives of �ny insurance 
company." . . 

We have been unable to find any: provision ·'..in the law which would 
seem to us to require the agent for a benefit association to be a resi
dent qf, the S�ate of _Idaho, and in the absence of sucp a requirement, 
\Ve do! not believe that the depar,tment would be empowered to. make 

-such a requirement, as will appear from 30 C. J. ( Insurance) at page 
999 : . . i 

"If an applicant for a license complies with i the statutory 
conditions to its issuance, he is entitled to a license as a matter 
of right, and the insurance commissioner cannot prescribe addi-
tional conditions." 

· 
! • 

\Ne therefore advise you that in our opinion the f:ltct that a person 
is a non-resident of Idaho would not preclude him f!rom being issued 
a l icense to sell insurance for a benefit association in Idaho. We 
have some doubts as to the necessity of an agent fci>r a benefit asso
ciation securing a license but express no opinion cin this question. 
! Chades S. Stout) 

I . . 
November 110, 1943. l\fr. \V.: B. Trowbrid,ge, Directoi'. 

;Beer Revenue Administration : 

Since last discussing the matter with you. a great deal of atten
tion has been given the q1:1estion of the issuance pf a beer license 
to l\Ir. MdFee. As our statutes now read, 1943! Chapter 167, a 
retail license shall not• be issued if the applicant.! "has · � * * been 
convict�d ?f the violatipn :of any lm". ohthe St�t,� _of Idaho or of 
the Umtect Stat<'s, r<'gulatmg, govermng or proh1b1tmg the sale of 
alcoholic bbvt-rages or intoxicating liquor " * '' , " ot' if he "has * * '� 
been convitted of any felony within five years, or has paid any fine 
or complet�d any sentence of confinement therefor \ivithin five years." 
- I r<'alizei that it !:as heretof.ore been the practicEj not to issue any 
such license to anyone who had at any previous tirhe been convicted 
of. any sucli violation of either a< state or Federal faw; arid undoubt
edly this applicant was so convicted on several �ounts under the ro�·mer V<j!stead Act .  Th� question now before ri1e has a.risen for 
t he first time. ' · : · . · 

. iA ft0r <luite an extensive exa::nination of the reported decisions.
I 'am con1!1elled to believ� that tl1e statute should be construed to 
apply. onl� to any such conviction as may ha\'e ojccurred since our 
lw,�r license law \Vent info effect. You will recall that so -far as 
t l1is mattlir is concerned, the sa'me provision concerning convictions of ,·iolatidns of the liquor: laws of any type has -b�en a part of the Act . I rehchcd the conclu5ion just stat<'d for the reason that, if the 
l;:nv is cornst rued to be retroactive i n '  the sense of applying to such 
convict ions occurring befo're the act was passed, l believe it  \Vould 
viobto th� l"ecleral Constitutional provision that no bill of attaincfor 
O" ex po:i( facto h:w shall i be. en:acte(l.- -U. S. Cons:titution, Article I. Sec. 9. I ! :nw- t �vp lcc:cling Federal cas�s 

_
on the subject p.re Cummings ,.s. 

'.\hssour1, 1 71  U.  S.  277, 1 8  L.  l"d. 3<>6, and E x  parte' Garland, 71 U. S. 
;;3:;, 18 Li ed. 366.. 'Vhile. those cases did not deru1 with the specific 
state of fac ts whiich are here considered, they pfainly -held that to 
ci;clude one from follovv·ing an ordinary avocati9n of life because of a past 1offense on his part. for which he has either been prosecuted 
and Ptmished 01· for which h0 may still bP subief't to nrosPcution Pnd 
punishment, is to add an additional penalty tp that already provided 
lw t he lclw which he has violati:'d, and hence-' such a statute is both ai1 L'X pQst facto act and :a hill of attainder. ' Another case holding 
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to the safue effect and approving the two above Cited is Pierce vsl 
Carskado�, 83 U. S. 236, 21 L. ed. 276. , 1 

The State courts : in cases where like questions have arisen have 
followeti the rule of the Federal decisions here cited. 

-
· , 

You will note that I ·  have quoted above two provisions of our 
statute, one of which, deals with violations olJ the laws of all sorts 
and descriptions . governing or regulating the sale of any type of 
alcoholic beverage, and the other dealing with1 any conviction of fel
ony withfu fore years before the license is is�ued. Under the Vol f 
stead Act the offense for which this applicant was convicted was 
a misdem�anor only. It is true that he was charged · and convicted 
of ccmspi�a.cy · in . and i..:nder _the �ame .indic�ent, which is a felon:i.-', 
but which; m no sEmse is a v10lat1on of· any liquor law. If he or any
one similarly situa1Jed can be denied a retail , beer license, then all 
such appl.lcants would bE!, in my opinion, vecyj greatly discriminated 
against .when . compared :. with others who have committed felonies. 
In the la�ter case, however great the offense may have been, the 
conviction! must have occurred. within five years before the date o.f 
the license, citherwffse the applicant is not barred from obtaining 
such a lic'ense; while in· the case of one convicted of an tinlawfui 
sale of some alcoholic: beverage, the stigma,i the attainder, would 
attach to : l:lim forever thereafter if the sta�ute were to be given 
retroactive effect. I believe . this in itself, ibeing highly discrim; 
inatory, wbuld inv·alidate the statute if - it we1]e .so construed. : 

I also have . in mfod Section 70-io1; I. C. A.,! ta the effect that our 
laws shalli not .. b� construed retroactively uriless the statute itself 
expressly sci declare.s, and the decision of our 0wn court in Lawrence 
vs. Defenbach,. 23 llda. 78, wherein it was held that, as a general 
proposition, statutes ,should not be construed / to have a retroactiv1b 
effect, and further that all statutes must be1 construed. if possible, 
so as to b� valid, hence a statute must never! be so construed when 
to do so W?Uld render it unconstitutional, if tt\e words of the statute 
admit of any other construction. I believe triat rule is well applied 
here, for the reasons I have given above. I I appredate the ' fact that if the opinion here expressed is. sound, 
it states a !general !'Ule and is contrary to th� effect which has been 
given this i statute by the administrative aljlthorities in the past. 

. 
Neverthele$s. -I feel compelled to the conclusi9n which I have stateq. 
(J. R. Sme�d,) J .. 
November l0,,1943, to . i\'Iembers of the Board; of 

Prison !Commissioners : . I 
The question has a;isen, may the \varden of1 the State Penitentiary 

legally be paid .for services rendered to the State any compensation 
in addition ! to that provided as salary by Cllapter 128 of the 194::l 
Session La,vs? · . , , � 

There . has recently been installed in the. penitentiary a laundry 
which doesj commercial work from which the penitentiary derives 
a substant�al income� The laundry is · operated by prison labor, 
supervised by the warden. The Board of Prison Commissioners havl> 
under consideration the _matter of giving the \varden additional com,
pensation for his servh<es in superY'.sing· the . l aundry opcratio!1s. if 
this may legally be done. 

The compensation of the warden of the. penitentiary is fixed by 
Sections 20..!304 and 20-305. I. ·C. A .. which entitles him to a veal'lv 
salary of $2400. and to . the use of living quarters. fuel. lights an(! 
feed for himself, wife and children at the exnense of the ·s late. 1 

The State's appropriation of money with - which · to operate th� 
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penit�ntiary during the biennium ending June 30, 1945, is made by 
Chapter 111, Laws of 1943. Sections three and four! Of said Chap-
ter read as follows : . , '<. . 

"Sec. 3. That except as_ otherv,rise provided by lli-w the com
pensation and. salaries of nil state officials, deputjies and em
ployees appropriated by Section I of this. act sfiall be in full for 
sen-ices to be rendered by such nfficials, deputies qr employees 
to the state durillg ,the period for which such appropriations are 
made and where not fixed by law such salaries shal� be fixed by 
the. head of the department or oiffice. No increase !or reduction 
in the salary of any official, deputy,_or employee sl�all be made 
until after notice thereof in writing shall have been given to 
the· Director of the BudgeL" , 

"Sec. 4 . . No portion of the appropriations herein made for 
expenses other than: salaries and wages shall be expended in pay
me11t of salaries and wages� but with the consent !of the State 
Board of Examiners, any portion of any appropriation · herein 
maqe for the payment of salaries and wages may !be expended 
for other expenses of the particul2r office or instituqon for which 
it is appropriated." , 
From the foregoing it clearly appears .that the salajry of the war- . 

den of the .State Penitentim·y cannot- be legally incre!i-sed except by 
legislative action. There then . remains the question tjlf whether the 
Board of Prison Commissioners p:1ay ·create a new position, i. e., man
ager of the penitentiairy laundry, arid designate the \yarden as such 
manager, and pay him additional compensation or saliffY for attend
in: to his additional duties: Section 65-2311,  I. C. A. as amended by 
Chapter 132, Laws of 1933 reads as follows : 

. 

"Section 65-2311. Officers to Devote Entire Time to Official 
·Dutiios--Exceptions.--Each execu tiv0 and admiliist1,ative officer 
shall devote his entire t ime to t he duties of his office and shall 
hold no other office or position of profit : provided, that an elec
tive or appointive state officer may be ap1Jointed 1o any office 
he1;ein created. in which event he shall receive no sala1'y other 
-than · by virtue of his elect ive O'ffico '' . or in tho case of any 
appointive state o fficer. he shall receiw• no salary ether than 
by virJ:ue of the appoint ive office held by h im at th_e time of his 
appointment to an · additional oITice." 
Section 65-231 1 is found in those chc.pt(·rs of tho Cpde which deal 

with aml enumerate the Civil State· Depr,rtrnents. The penitentiary 
is not a Civil State De•partmcnt .'mi'.!, I t hink, is not affected bv said 
section of the Codes . · 

: -
Section 20-301. I. C. :A .. �numerates the officers of tl}e penitentiary. 

It is very questionable whether. any per�on. oth'er than one from the . 
classes enume1'atcd. may be placed ih clnrge of the i supervision of 
the operation · of the· penitentiary laund1·y. Said �ection of the 
('(ides reads as follows : i 

"�0-301 . ' . Officers of the Penitentiary Enumerat(\d.�The offi
cers of the penitentiary shali consist of .Ont' wctrden, !who shall be 
the principal keeper of the penitentiar�· : one deputy i.varden. 
whq shall be t he chief turnkey. of the pt'nit entiary. both of whom 
shall reside at the .Penitentiary : one clerk. one pJiiysician. and 
suc\1 number of assistant keepers and guards as thd warden and 
hoard oLstat c  prison commissioners �hall deem rec)uisite." 
This'. oITice has often h�ld that no stntc official or employee may 

lcgall�; be.- paid a salary or compensation for performing the duties, 
of mot·e than one state o ffice at the sanw time. (See opinions dated 
i\Iarcli 22. 1932. No\·ember 6. 1933. and August 17. 1937. to Governor 
Ro,;s, S t ate Auditor Par:sons. and S t a t e  SPnator Just. respecti,·e'.y.). 
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, Also, Sec. 3 of Chapter . ni �f the 1943 Session ! Laws, Supra, . which 
appropriates the1 COI11[lensation and salaries of all state officials, 
deputies, and employees for the current biennium, specifically pro-

, vi des that such compensation and salary shall be in full for · services 
to be rendered by such officials, deputies; or employees of the state, 
during the period for which such appropriations are made. 

There seems tci be no escape from the concluSion that the warden 
of the State Penitentiary cannot legally be paid for services rendered 
to the State, as compensation, in addition to that provided as salary 
by Chapter 128 of the 1941 Session Laws, and it is therefore my 
opinion that it cannot ,be done. ( Frank Langley) 

Janucµ-y 28, 1944, Mr. Chas. E. Spoor, Commissioner, ' Department of Law Enforcement : ' 

We have your letter- of January 25, requestin� the opinion of this 
office on the following : 

The question has arisen as to whether or n0t a Police Officer 
is in violation of law if he runs through a stop jsign or a red light 
in pursuit of a violator ? 1 

Also what is the status of a Police Officer in exceeding the 
prescribed maximum speed laws when pursuing a violator ? 
\Ve approach your question bearing in mind :the well es�ablished 

principle onaw, that it is a pre-requisite to the validity both of stat
utory provisions and of city ordinances regulating the use of high
ways and streets, that the · regulations be reasonable. Sub-division 
12 of Sec. 65-3101 I. C. A. gives to the Department of Public Works 
the power to prescribe rules and regulations affecting State High
ways, and tci .enforce compliance with such rules and regulations. · 

Section 48-521 I. c: A. relating to motor vehicles on intersecting 
and through highways� provides as , follows : ] 

. "Through highways-Vehicles on intersecting highways to stop 
- -Signs.-Local authorities with reference tm highways under 

their jurisdictions are hereby authorized to designate main trav
eled or ;through _highways by erecting at the entrances thereto 
from intersecting highways signs notifying drivers of vehjcles 
to com� to.  a full stop be.fore entering or crossimg such designated 
highway, and whenever any such signs have been so erected it 
shall be unlawful for the driver of any vehicle to fail to stop in 
obedience itheretq. All such signs shall be illumniated at night 
or so placed as to be illuminated by the headlights of an ap
proaching Vehic,le cOr by street lights." 
Section 48-504 contains restrictions as to speed of motor vehicles 

on highways, and reads' in part as follows : 
"Restrictions as tJo Speed.-a. Any person driving a vehicle 

on. a highway shall drive the same at a cai·eful and prudent 
speed not greater than is reasonable and proper, having due re
gard to traffic, s,urface and width of the highway and of any 
other conditions then existing, and no person shall drive any 
vehicle upon a highway at such a speed as to endanger the' life, 
limb or property of �any person." 

* * • • • 
Section 48-508 which provi'des that the speed limits 6n' vehicles 

diiven by ! the public generally shall not appl[y to police officers 
when engaged in the apprehension of law vfolatqrs, reads as follows : 
,. ."When Speed Limit Not Applicable.7'fhe I speed limita�ions 

set forth, in this chapter shall not apply\ to vehicles when oper
ated with due ri;g,ard for safety under the direction of the police 

' in the chase or apprehe,nsion of \'iolators of the law or of persons 
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i 
charged :with or suspected of any. such violation, nor to fire 
departnaent or fire: patrol v;ehicies when travelir:\g in response 
ta· a fire alarm, nor to public or private ambulances \Vhen trav
eling inl emergencies. This exemption shall not however protect 
�he driver of any such vehicle from the consequerices of a reck-
less distegard 9r the safety of ochers." ' 
From a reading of the above c;uoted section, 48-508, ' it is clear 

that the statutory speed limit. applicable to motor vehicles driven 
by the public generally, do not, apply to police officers when engageq 
in the apprehension. of law \'io1ators ; but I am unable 'to .find any 
statufory j pro\Oision relating to the question of whether a police of
ficer is in: violation of the Jaw : if h,:> runs through a !  stop sign or red 
light when'· in pursuit of a law violator. In such a situation it  would 
seem :that the officerr should ha,·e the · same exemption that he · has 
under' See. 48-508 when he exceeds the speed limits.' · 

I t  is tl!ierefore my opinion i hat a police officer Viho exceeds the 
speed 'limiit;; prescribed by st atute 01' by .city ordinance, or who drives 
a motor �·ehicle thrqugh a stop sign or red light on a highw.ay or 
s rreet when attemptu:ig to pl ace E lmv \'!Olator unper arrest JS not 
h iri:Jself :jiolatini:; the law; howe,·er, such an officer.! under such co.n-· 
d1t10ns, JS reqmred to exercise such care aJ\Q prudence as the cir
cumstandes of the particular case permit. ana he rs responsible .for 
t he cons�quences of a reckless disreganl of the rights of others. 
f Fra� LMg�y ) 

. . 
Fcbrnar�J _21. 1944, Honorable C. A. Bottolfsen, 

Govdrnor of t he S t at e  of Idaho : 
We <:m; submitt iJ�g herewi_th the opinion o( t his bmc� in response " to vour iriquirv of recent date on the following : i - "Cari the iegislaiure reduce ElE' age r,ualificat�on of votern ? "  
Art icle; VI. Sec t ion 2 -of the Idaho Coi1sti tution relative t o  the 

quali flca �ions of electors. pro\·icles in JX!l'l as folloivs : . , 
"Ex¢cpt as in this ar t icle otherwise p!·m·idecl. e,fery male or fe

male citizen of the Uni t&d St<ttes, l':•0111v-one vcars old, who 
h::is adtualh'. n•sicled in this: s t <:te or · t c;Titorv for six months, and in/ t!hc--county where lie or. she o ffers to},'qw. thirty days 
next preceding the day of '  election. if 1·c gistcrcd as provided by 
l aw. i� a qualifie·cl elector : *' "' '''" ,. -
Articllj VI, �ect ion 4 of the Idaho Constitution provides as follows : 

"The legislature may · prescribe qua l i f!cations. limitat ions, and 
condit ions for tlw right of suffra.;e. add;1 ional to �hose prescribed 
in this! article, but shall never annul an�· of the provisions in this 
article; contained."' ' ; 
The prm·ision of Art icle VI. Section :2. supra, w)th respect to the 

age of a l qualified elector was :not discu::;secl in the ;Constitution Con
,·cnt ion . !and from this we ma�· infer tl:at i t  did not seriously occur 
lo any df the framers of our ;Constitution. t hat any- age other than 
:21 years I slaould be ::icloptecl as the :ninirnum age of il qualified elector. 
The reason why this minimrn�1 a;::c \Ya:.; ackipted becomes apparent 
\\'lw11 it  ;is com:iderci'I that all i the S t a t es !'equired that a voter shall 
! Jan• rctjchcd the age of i n-en.ts-one '"'ars. ( 1\.IcC!·ai'\' dh Elections 
·l l h  E<l . . I page 51. s:cc. 65 ; 18 · Americ,::1 Jt:l!'ispni'clerice \ Elections) 
pa::;e 215. Sec t ion 53. )  · •. · 

In \·ie\v of this age requirement concained in Article VI, Sect ior 
2. !< l!Pl"<]. may the legislature reduce the age q$alification ? ThE 
pro,·isimas of Art icle' VI. Section -±. sunra. \\·ould · seem to clearly in 
dicafr t lhat t he legislat ure ma�· not rerll:�·c the age qualification: 

In  thll '�''"'<' ol E.nighl '" Ti·igg_ 1G Lbl:o :256. \he supreme c.our 

I 
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of this state had occasion to construe the 1lrovision of Article VI; 
Section 2, prescribing a residence qualification, it appearing that the 
legislature had passed an act providing that all persons registered 

�as voters at the last general election could vote at a special electionJ 
In holding such statute repugnant to Article VI, Section 2, · and there-' 
fore void, the ·court made the following statement, appearing at 
page 262 of the. ;Idaho Report: . , i · • 

· 

"In the first place., the act ·provides in specific forms that 'all 
persons registered as voters at the last general election' shall 
be aualified to vote at the special election. NO\v, it must be 
apparent at once that a .  great many. perhaps hundreds, of per
sons who were registered and qualified to !vote at the last gen
eral election are not now r.esidents pf the ,county in 0which they 
were registered. Under the constitutibn they would not be en
titled . to vote. (Sec. 2, art. 6 ) ;  This prov]ision would therefore 
be repugnant to-the corrstitution. The legislature could not au
thorize persons �o . vote who have ceased [to be citizens of the 
county and state, even though they be reg1.stered." . . 
We see no reason to suppose tlm;: the age[ requirement appearing 

in Article VI, Section 2, would be subject to any other interpretation 
than was giyen the residen·�e requirement in �he above cited case. 

The Supreme . eourt of Florida in the case, lof 'Riley v. Holmer, 100 
Florida 938. 131 Southern 330, had occasio'1il to pass' on an act of 
the legislature contemplated to relax the age requirement under a 

_ co�st�tutional pro:rision �imilar to ours, and ! in holding _such statute. 
v01d m so far as it was mtended to afiect· the age reqmrement of a 
voter, made the following statement : I · i 

"Our statute as. here quoted for the renio\'al of the disability· 
of married in ale trfiinors appears to have be�n designed . to remove 1 

all civil disabilitfus · imposed by reason of minority, .but as to 
the right to vote it is inoperative, becaus� . Section 1 of Article. 
6 of the Constitution, in defining the qualifications tci vote. among 
o_thers. limits -the right. of suffrage to malb citizens 21 years of 
age. Articl e · 19 of the · a;nendments to the Federal Constitution. 
in effect extends .the right of suffrage to females without .refer
ence to age as to either. t hat being a matter left for the State· 
to determine. - Section 215. Revised General Statutes of 1920 
( sec. 248, Florida General Laws of 1927 ) 1. executed the provi
sions of Sectfon 1 of Article 6 -of the Constitution. \Vhere the 
constitution in terms prescribes quulifica tions for su ffrage, the 
legislature is powerless to modify these (1ua!ifi('ations. McCreary 
on . Elections ( Third Edition) Sec. 11." I 

"Furti1ermore. �ot only may the legisla1 qn' .not change, b�� leg
islative act, the provisions of Section 2. Aa·ticle VI with respect 
to the age requirement. but it is also e\·ident from Section 4 of 
said Article VI . . that the framers of the iConstit ution int.ended 
that the s·ame and other prm�isions should[ never be .changed by 
legislative c;ct." � · · I . 
In view of the �onstitutiona� provisions :and authorities herein� 

before cited we advise you that in our opinion the legislature can
not reduce the p.ge qualificatioii of v.oters hC1low the minimum age 
of ?1 years prescri�ed by Article Vl. Sectiori 2 o f  the Idaho Consti
.tut10n, mert H ;;lh!le,io) ( � .  jt0,. :{J 
l\Iay 4, 1944 . Mr. ' Charles Sto'ut. Attorney a:t' Law, 

Glenns F�rry, Idaho : 

By your letter o'f l\Iay 1, 1944. you ask whether or not the offices 
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of County Commissioner and Highway District - comrhissioner caDI 
be held -by one and the same person. -

. 
- ! 

Idaho has no constitutional or statutory provision ibe�ring upon 
this question. , · · : , ' · 

"At common lav; the holdipg of one office does not of itself 
disqualify the incumbent from holding another office at the same 
time, provided there is no i nconsistency · in the functions of the 
two offices in question. But where the functions of i two offices 
are inconsistent, they are regarded as incompatible. : The incon
sistency, which at comniion law makes offices incompatible, does 
not cons ist in the physical impossibility to discharg� the duties 
of both offices, but lies rather in a conflict of interest, as where 
one is subordinate to the other and subj�ct in some degree to 
the supervisory power cif its incuiT\bent , or where the incumbent 
of one oi the offices has· the power to remove the iricumbent of 
the other or 'to audit the. accounts of the other." ( 46 C. J. Page 
941) : . • ' 

"An office ' is incomp2Jtible when the nature and duties of two 
o!Tices render it impro�}er from , consideration of p,ublic policy 
for one :person to retaiifi both . "  I.State vs. Wittmer, 1144 P. 618) 

"Two :offices are incompatible pO as to preclude th.e same per
son from holding both where the performance of. the duties of 
one interferes with the· performance of the duties off the other. 
and th.ere is an inconsist ency. in the functions of the two offices." 
( Deyche vs. 'Davis . 142 P. 264) . . ! - .. 
An "examination of Chapter 15. Title 39; Idaho Cqde Annotated 

the "Highway District Lmv" will disclose many· instances where the 
duties of County Commissioners and Highway District Commissioners 
are interwoven and could also very readily _ be . antagonistic, for 
instance Section 39-1521 provides that · Highway Districts may con-11 tract \vith Counties for the construction of highwaysl This is also 

_ t rue of Section 39-1522. Section 39-15:;;3 which provicl,ies that in the 
case of a main highway iconnecting different parts of i the county, it 
shall be kept_ in good and sufficient reopair by the highway district, 
and upon a failure so to do: the Board of County Commissioners may 
require that. said work bE' done by the H ighway Distriict, and if not 

1 so
_ 

d'?ne. the County m;!y do the work and chal\ge! the High)_vay District . · ' • 

Other instances in Ch Rpt_er 15. Title 39 will be foµnd prescribing 
respective, duties of the Board of County Commislsibners and the 
Highway Dist 1:ict Board, which show ob\·ious inconsistencies between 
the dutie� of the two boards. i . . 

Chapt e1f 17' of said Title 39 prescrib0s t he duties of the Board of 
Coun ty C(1mmiis�ioners when two or more Highway Districts desire 
t o consolida,tei  giving the said Board jurisdiction to hold a hearing 
on such petiti1ims and ext:'l"Cise a certain amount of d�scretion in, the 
matter of calling nn l'lection, and this is true also pf Chapter. 18, 
of said t i\Je. relating to consolicfation. It is also true i of Chapter 20, 
Tit.le 39. prescribing the du t ies of t)le Board of County !Commissioners 
with refri·ence to t he dissolution _of Highway .Districts. 

· 

Section 39-11513 pro\· ick's that in- the event of a vacancy occurring 
in t he office of Highway __ Distric t Commissioner. and the remaining 
members of t h e  Board alfe unable to ::i.gree upon a person to fill the � 
\'acancy wi\hin 10 dnys nfter such \z�1cancy occurs. the Chairman of ' 

the Roarci of County Commissimwrs i-hall forthwith_ become a mem
ber of such Highway Board for the .purpose of filling such vacancy 
only. This at least infers the;\  R · member of the Board of County 
Commissioners couid not bt>come a member of the Board of Highway ' 

· District Commissioners for any ot'hcr !:JUrpose. · 
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i 
Under the provisions of S_ection ·5 of Chapter 16, Session Laws of 

1939, certain duties are prescribed to be performed by· the Board 
of County Comm.issioners in the matter of . apportionn:ient of the. 
County Motor Ta-x Fund to Highway DistrictsL ' 

From the foregoing, _ I  have come to the condusion that the offices 
of County Commissioner and Highway District Cominissioner are 
inconsistent and : incompatible, and therefore/ under ·the common 
law and as a matter of sou,nd pubHc policy, the said offices may not 
be held by the same person. (William A. Brodhead ) 

June 22, 1944, Hon. Mark R. Kulp , State Recl�mation Engineer : 

Refer your verbal request" for an opinion from this office as to 
your authority tci . control the operation of thei gates maintained by 
the Washington \Vater Power Company at Post Falls in Kootenai 

· County on the Spokane River, which gates ar� designed to regulate 
the level of• the water'in Coeur d'Alene Lake. ! · 

· You state that said! company is now holding! the level of the lake 
at 2128.45 feet, instead of 2126.5 feet, the levell established for many 
years after natunil high \vater has subsided. : 

You also state that the said company has made no application 
for storage in" the lake or to appropriate anY of the waters of Coeur 
d'Alene Lake for power purposes. , ' 

Admittedly the company is holding a:nd thereby storing said water 
for ·power purposes generated by the flow of the Spokane River for 
distribution in both Idaho and Washington. 

The right of the State to regulate and limit ;:he use of any stream 
for power purposes is r.ecognized by Section · 3 Art. 15 of the Con-
stitution, as follows : · • 

· 

"The right ".:(ci divert and appropriate lhe unappropriated 
waters of any natural stream to beneficial t!lses, shall never be 
denied, except that t he State may regulate and limit the use 
thereof for power purposes '' * '" ." 

· 

As early as 1915 the IE;gislature forbade '.t he appropriat ion . or 
impounding of the waters of Lake Coeur cl' Alene .-"\vhere such waters ,· 
'or electrical energy to be :developed therefrom,. is to be used outside 
of the State .of Idaho." { Sec. 41-408 I. C. A . ) .  

B y  the provisions o f  Sec. 65-4004 I. C .  A., referring t o  Lake Coeur 
d'Alene and other lakes .. it is declared that :  

· 

"The preselYtnion of said water in saiil. Jakf;_S , for scenic 
beauty, health, recreation, transport ation and cori]mercial pur
poses necessary and desirable for all of the! inhabitants of the 
S tate is hereby declared to be a beneficial use of such water." 
Said statute authorized the Governor to appropriate , in trust _for 

the people of the State of Idaho, all of the unappropriated water of 
Priest, Pend Oreille and Coem: d'Alene Lakes1 or so much thereof 
as may be necessary to preserve said . lakes in their present condition . 

Pursuant to the ,direction of said law, Hon. H. C. Baldridge, then 
Governor of Ida116 did. on the 27th day of January, 1927,_ make ap
plication to appropriate 1,000.000 ' acre· feet ofi the water of Coeur 
d'Alene Lake. Said appl ication \Vas granted and numbered 16641, 
and on April 12. 1928. a license ''-'as granted to H. C. Baldridge, Gov
ernor of Idaho amr TTUstee for the people 0£ the Stat e ·of Idaho, 
confirming the right t0. the use of 1.000.000 acre feet of the waters 
of Coeur d'Alene L2'1�e.' annually. in accordance with Chapter 2. 
Section 1,  Session Lay;·s of 1927, now Sec. 65-4004, Idaho Code An-
notated. 

. . 

_The said appropric:t:on was made prior to � any attempt by the 
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Washi�er Company to raise · the lev�l of / the lake · above 
2126.5 feet'. . '- , · i • 

Sectiqn 41c502 defines: the duty of the- Department of Reclamation, 
relative ' to· the control of the distribution of \vat er/ frnm all of the 
streams -in Idaho, as follows : · :  -

"41�502. Department of Recl<imation to Superv�se Water Dis• 
triBut.ion.--It shall b0 the duty ;of the department !of reclamation 
to have immediate direction and control of the !distribution of 
water: from a l l  of·  the streams to. the canals and d�tches div�rting 
therefrom. The department must execute the laws relative to 
the qisfribution of water in accordance with. rights of prior 
appropriation. .., · . · 

"The department of reclamation. shall. in the [ distribution of 
water fJ;om the streams to the canals, be governe(i by this title." 
In the case of Arkoosh Ys. B ig WooEl Canal Company, 48 Ida. 383, 

283 Pac. 522, by the dec1·ee of the lower court. certa'in parties owning 
water rights involved in said action were given the exclusive right 
to de termine the time when water could be beneficially used by them,' 
and they f'1eld tlwt the said part ies had-the right /to demand wate1' 
for the pur;pose of irrigation . at· any-_ time during the entire y�ar 
when the same could he appl ied to a beneficial ;U$e. :The Supreme 
Court held that this wa� error, ' and held -that the tjecree in that- re
spect \�·as too broad. amd said "our present status gives the Commis
sioner of Reclamation the immediate direction and control of the 
distribution of water from all of the streams to the i::anals and ditches 
diverting therefrom." ( Citing CS Sec. 5606. now 4!1-502 I. C. A.l 

-
- From ·an . examination of 'the :foregoing provision� of the Constitu- · 

tion arid Statutes. I am of the opinion that you, as State Redamation 
Enginic>:er, hm·e. legal .nut hority to regulate and control the level of 
the water in Coeur cl' .6>ilene Lake , and that you may demand that the 
\Vashington \.Vater Po�ver Company regulate i t s  gates, so that the 
level of the lake will : not be higher than 2126.5 : feet . ( William A." 
Brodhc;ad 1  

Augusr 1�. 194·1. \\'. L. B)yw1·ink, Esq .. Auditor. Bonneville County: 

Some <fa�·s ago I had a more or less informal talk with Mr. York 
of tlw Syms-York Company. Boise. Idaho. which was predicated. as 
I underst and it .  upon some former communicat ion relative to those 
Pligiblc to make <!pplicat ion for an absenlL'P bG.llot for electors in the 
military " cnice of t h<c> United Stall's.  . 

You. oJ coursL\ arc a\rare : t h a t  the kgi:'lature . of the State of 
Ictaho _ \'-/hs c01wenetl in extraorclina1·y session· for : the purpose of 
facil itat ihg the means of caring for those engaged in the military 

_ service' and in order that they might participa·t e in the coming_ elec
t ion . an�1 �hat the primary C'lect ion

_ 
was ad':·anced sor:1e . sixty ,days 

so as to !a fford a gr cater pc nod of T!mc for t nc tran;;.m1ss10n and de
li\·crv oil abscntC'P ballots to thosc concerned. · 

Section 7 of Chaplc'r :) . First Extraordinary Session. 1944·. iuhong 
other things. pi·o\·idcs� · · .. j . · 

"Upo11 the \\T i t thn rt'qucst of any elector in the mil�tary . 
se1TicL'. •or any. interes t e d  persor1. made not less. than fiYe days before the ge1wra] elect ion . ccfowinins: the name and home 
address iof the l'lccior for ,,·horn t hC' ballot is q:-quc:sted. address 
where the ballo t i::; to b::- sent .  and name of person requesting 
the sanw. it shall he the out;; of the couniy c:uqitor to mail .such 
elector in the mil i tary se1-;-ice. at the address j::inm at the'  time 
the request is inad''· a ballo.t for the use of sudh elector in cast
ing his \"Ole in the·  general dcction." 
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I suggest that it migh! be well for the auditors of the ·state of 
Idaho to familip.rize �hemselves with the doctTine announced by t he 
Su'j:Jreme Court in _the case of Fuller versus Corey, 18 Ida. 558, 110 
Pac. 1035, as it occurs to me that - the principle therein announced 
might assist auditors in a determination as to whether or JJOt they· 
were exceeding their authority as ministerial officers . 

There has be�n <)- lcit of complaint. perhaps justly, that the electors 
of the state of -Id<jlho were not availing themselves of the pri\•ileg1� 
of vo_ting, and various suggestions have been made as to a means 
of inducing elect.ors to avail themselves of ;their privilege in par
ticipating in primary as well as general eloctions._ In the recent 

- primary election, in spite of the fact that .  there was considerable 
opposition for, practically �very State officie. orrly approximately 
one-third of the qualified electors of the State interested themselves 
to the extent that thev exuressed 1.heir m·eJic;·ence for the \:.a.rious 
candidates for noinination, -and it is a kno"�n fact that• vast num
bers of the qualified electors cif the State see:mingly lack interest in 
participating in tliE genei·al ·election. . · · . 

I take it that the term "interested pe,·son;· as mentioned in said 
Section 7, supra, '>vould include any citizen !of the State of Idaho. 
as practically even· citizen is or should be 'interested in seeing to 
it that all electors of the Stc.te participate in 1elections. It is reason
able to assume that many of those engaged : i n  the· military service 
have not been advised that there was nn extraordinar}· session of 
the legislature for the purpose of enabling ithem to participate in 
the ensuing geneq:il election. nor are they adl'ised as to the methods 
to -be employed in obtaining a ballot. I inc!ilne to the . opinion tl)at 
the auditors of t_he state of Idaho should · accept applications tor 
absentee ballots from any reputable citizen, ! and that it is not for 
such auditors to exercise judidal functions ih connection therewith. 

Therefore. it wbu!d ·seem to me that the submission of the name 
and other required data concerning one in the military service of t!he 
United States bv : anv citizen of the State of· Idaho would be suffi
cient to warrant an auditor to transmit to lfae absent elector a bal
lot. so as to enable, him or her to vote at tne ensuing general elec
tion. ( Bert H. Mille::: ) 

AGRICULTURE 
3-4-43-Arvicl _L Johnson. Dir0c �or . Bun:<iu of DRirying_ In re : 

• House Bill No_ 1:'.6. 27th Legislative Session_:__establishing "Dairy 
Inspection Account." ( Ariel L. Crowley) . 

3-9-43--Hon . •  L C. Sorenson, State Brand fospector. 'In re : Is it ·  
lawful to recordi more than one brand in 1he name of one stock 
grower. in view , of the prohibition of Sec. 24-1002. as amended ? 
( Ariel L. Crowley) 

· ' 
3-29-43-Hon. F. C. Sheneberger. Idaho 'Grazing District #2. , In 

the . opinion of this office. allocations of .monev ( commonlv called "50 <;·(- money").  to Grazing Districts may not be expended · for 'the 
purchase of real . est·ate, t itle to be taken in the name of the board. 
( Ariel L. CrO\vley l · · -

_ : _ 
5-20-43-,-Dr. Scott B. Bro\\'n, State Veterin:arian. Requirement. that 

no J:ogs in certa_in areas may be shipped. e:\lcept for purpose of im
_ mediate slaughter, unless innoculated against cholera is wholly jus-
tified in law. ( Ariel L. Crowley) - · 

8-28-43-Dr. Sccitt . B. BrO\vn. State Veterinarian, Dept. of Agri
culture. In re : _  the proper form for a slaugh terhouse license under Chapter 102. 1943 Sess ion Laws_ i Ariel L. Crowley )  ' 
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10-7-43-Harvey Schwendiman. Commissioner of Agriculture. In 
the opinfon ·of this office a person buying farm prqp.uce from a com
mission merchant, broker. or dealer in the State of Idaho for the 
purpose of ; shipping a.r_ resale is not required under Chapter 1

_
39 , 

1935 Session Laws as amended, to procure a license for transacting 
such business .. ( Frank :Langley} · 

' ' 
11-10-43_.c_iVIr. Harveiy Schwendiman, Commissioner of Agriculture. 

In the opinion of this office money erroneously collected by the 
Dept. of Agriculture, tinder the provisions of Chapter 139 of the 1935 
Session Laws, as amended by Chapter 141 of the . 1943 Session Laws. 

· cannot legally be refunded. ( Frank Langley) · 

3-16�44-Mr. D. A. : Stubblefield, :· Acting Comnhissioner, Dept. of 
Agriculture� I t  is the ooinion of this office thait a State licensed 
warehouse is not required to return fo its customers grain that has · 
the same ;)rotein content as was contained in t\1e grain that was stored by said customer . .( Frank Langley) i . 

3-31-44---,-Dr. Scott · B. Brown, Director. Bureau! of Animal Indus
i try. It  is the opinion of this office, when an o\'lrner gives explicit 
·instructions requiri,:11g the selling agent to confot:m iwith the provisions 
of- Sec. 6. �hap. 150, 1939 Laws, and the agent disobeys, the O\:l.'ller 
is eritit1ed to recover his damages, one element pf which would be 
the loss of indemnity which otherwise. would :pe · paid. ( Ariel L. 
Crowley) ; ! 

4-11�44-Mr. D. A. Stubblefield , 'Director of Pl�nt Industry, Dept . 
· of Ag1riciilti.Jre. In the opinion of this_ office a commercial fertilizer 

dealer' in Idaho. who; buys unadulterated nitrogen. phosphate and 
potash and · mixes the same and sells on farmers' orders. must ( Sec. 
22-605. I. C. A. ) _regis1 er the newly made brand of fertilizer · and pay 
required registration fee and the additional liceris� 'fee of ten cents 
per ton on ; evei·y ton of the new commercia1 fer�ilizer product sold 
within the ,St a1e . ( Frank Langley) i _ _  

· 

5-11-4,l-:iV'fr. R. H. Young, Commissioner of Afgriculture. In the 
opinion _of Jhis office; .  any per_son wishing to engage . in the business 
bf buying from producers gfains, beans. peas a!ld seeds is required 
to file ·a bond with the Commissioner of Agrict.jlture as mentioned . 
in said Sec.• 1. of Chapter 146. 1939 Laws. ( Frank Langlev ) 

6-15--¥1�f\. H. Ca ine . Chail'inan, State Predatbrv Ani�al Board. 
It  is thC' opinion of this office that : _ ! · 

-

1. _The State Predatory Animaf Boarc1 has authority to institute 
a uniforin !)rogram of predato;v animal control owr the State. pro
vided . that such program does not interfere "'Jt h  the .iurisdiction 
given to tfoe \'arious boards of County Commis$ioners. Chapter 23, 
Title 2-1, I.· C. A . ;  j • 

2. The State Predatory Animal Board cannqt organize districts 
composed c�f 1\\·o · 01; inore counties anct ;;;pend nione:v that has been 
raise({ by taxat ion on shcC'p nssessments within ithc · indi\·idual coun
t ies incluc!tPd then'in throughoi.1t the cEstrict iwit hout regard for 
count �' boupdary lines. I Frank Langley) -

9-1--1-1- - Hon. R. Hi. Young. CommjssionC'l'. Dent. o[ - Agriculture. 
It is t hl' opinion of ' this office that warC'housC'men must issrre re
ceipts for \\:ht>at acti1:1lly s·to1:ed in a bonded wai·ehouse ; Sec. 67-222. 
I. C. A. t Fi·ank L:mt;lC'y ) - ! 

9-5--H--I-km . R. H Yourn�. Commissioner. Pent. of Agriculture. 
I Supplement ing opinion 1 0  ::'I ll:.. Young of Sept .! 1. 194;! \ It is the 
opinion of 1this officP . t hat a \Varehousemnn duly! JidenseC:l and bonded 
under thtP , 1Bond0d \\i<;trehouse Law of this State must receive and. 
stor0 grains, .Hiat is  t endered ·tor storage without · dis.crimination. and 
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such warehouseman may not lawfully requi11e the owner of the 1grain 
to s-en any part thereof in. order to o5tain the privilege of storifilg the . .  
remaining part or portion of tho grain. ( F]ranl� Langley) 

I •• _ _; 

AUDITOR i 
1-4-43-Hon. \ Calvin E. "\Yriglc.t. State All!ditor. In i·c : Examina

tion of opinion] #248, Thomas Y. Gwillrnm, ' Unemployment Compen
sation Divisio� on Employment Service Fund appropriat ion. 1l Ariel 
L. Crowley)  1 . : . i • • · 

1-4-43--Hon. Calvin· E. \\'righ t . State Auditor. In re : Compa'.rnth·c 
status of rules ! of Board of Examiners and :State Purchasing .-;..gent. 
The Board of · ·  Examiners. being a constiitutional body, possesses 
pFabable ultimate' authority in determination of propriety of daims. 
( Ariel L. Crowley) · 

1�5-43--Hon. \ Calvin. E. \Vright., State Aud;itor. In re : Fund Struc
ture, Soldier's lVI�morial Fund. The approprbtion has been cut off · 

and the fund should be abolished in the books and the unexpended 
balance recomrpitii:ed to the general fund. ( Ariel L. Crowley) 

l-5-43-Hon. : Calvin E. \Vright. State Auditor. It  is the opinion 
of this office that ·profits on sales of securities by increase in the 
value thereof b'et\i\'een the date of purchase and t he date of sale. arc 
part of the endowment funds and not of the earning funds. I Ariel 

-L. Crowley) 
· .. 

- 1-7-43�1-Ion. Calvin E. Wright.  S tate Auditor. It is the opinion 
of this office that the_ appropriation contained in Chapter 228i 1929 
Session Laws, 'has lapsed. and is subjec_t to present recommitment 
to_ the general 'fund. '( Ariel L. CrO\\'lcy ) . 

1-7-43-Hon ; Ca:Ivin E. Wright , State .Auditor. It is tile opinion 
of this office that the auditor may close the Carey Act ReJi,�f Fund 
and the morn?)i may·�be· recommitted to the general fund . . ! �'\riel L. 

' Crowley) �; ,- . 
1-20-43---Hoz1::. Calvin E. Wright. State Auditor- - .. . 1. 'Where tht;!rc is insuITicient money in the Highway Fund. reg

istered warrant's may issue against the same for payment of !awfui 
claims. -

2. It is our opinfon th�lt registered wanant,; may not i1>suc to 
make allocations to counties under Chapter. 16. 1939 Session Laws . 

3. A claim in the usuaI course against ihe highway fund by a 
creditor of the Stat e whose claim arises through the department of 
public works must be paid. if t here arc- funds in the highway fund 
with which to PC!Y the same, regardless of' impending necessity fo1; 
allocation of funds t,o coun t ies . and regarci!less of any depk'tion in  
allocable amount which may result from such . payment. ( A1'icl L. 
Crowley ) . · · 

4-14-43--=-HonJ Cartin E. Wright . St ate AucEt or. In re : Budget ap
propriation of 1943 . applying to the :iquor fund. In the opinion ol 
this office the expenses of the liquor dispensary incurred -between 

• January l, 19-13, and Januarv 29. 1943, inclusive of both dates, must 
be charged to th!?. c,ontili.uing 2.ppropriation. •. Ariel L. Crowley) 

4-14-43�1-Ion. Cc:ikin E. ' Wright,  State Auditor. In the oninion 
of this office the. salai'v of the state :Forester. under present condi
tions of law. is s:=:.000.00 per annum. and rio increase over that sum 
by use of Clarke-?11cNary grants to the state is permissible. (Ariel L. Crowley) -� 
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�5-3-43_.:_Hon. Calvin E. Wright, State A�ditorJ In the opm10n of 
this office, it \s lawful'for the State Insurance F�'md to assign claims 
wfiich it has against out of state persons to an /out of state agency 
for the purpose of colJection onlv. the total collections to be remit- . 
ted to the State and' charges ·ro,· collection service to be billed 
against the insurance fund. ( A  ricl L. Crowley) . -

5-22-43-=--Hon. Calvin E. \Vright.  State Auditor; ai1d· Hon. Johrt A. 
Viley, Collector of In�ernal Re\·cn ue. In' the opi!1ion of this office 
it is the State Auditor's duty to return notice of levy and warrant 

. for distrain�. used by the Collector of Internal Revenue and served 
on the State Auditor for the purpo3e of coercing payment by a .state 
employee to the United Stat es oi a tax debt. ( A'riel: L. Crowley) 

6-9-43 -Hon. Calvin! E. Wr:·.s:ht. Sfate Auclitdi:·. In re : definition 
nf an ''.origi:nal invoice" witi1 ii1' 1 !w·  requirement of . the motor fuels 
refund 'statute. ( Ariel 1 L. Crowley ) i 

7-16-43- -Hon. Calvin E. Wrigh t .  S t a t e  Audi tbr. · In re : Handling 
of money taken from slot mac!{incs. Opinion df July 8, 1943, erred 

· i n din::-/:ting that the money bo put)n tl' e ge11cral fund under Sec. 
65-1105'. Money shall; bC' transferred to ilw pei'manent school fund. 
Sec. 19c4802. ( Ariel 11 · CrO\\'lC' y 'i . [ 

7-29-43-Hon. Cal\'in E. \Yrit:h1 . St a te Auditor. It is the opinion 
of this , office t hat \Yif<:�1 a condi t i on<.1.1 s:11es ccmt!·act is satisfied- a:' 
record, '  the county re'Fonlcr is P.uthoriz,,d 'in lmv to return the orig
ihal contract to tile maker thereof. ( Arid L. Crowley ) 

8-2-43----.Bon. Calvi� E. Wright.  S ta-tc .\ucEtol-. i In re : Disposal to
' 

be made of the money) in the Soldiers' Horne Su�pense Fund deposited under the! name of Robert L .b0rski, l\Iarch 3.i 1932, and under the 
name of \iV. G. Kuc!-:., Oct. 2L 1933; ( 1\ri�l L. Crowley ) 

8-30-43.i..Hon. Cah·jn E. \Vi·ight. State Audii!or. If supplementary 
proceedings on rdurri o f  an ex;cut_ion T).�iUa_. bona. i�ued _ up_on- an 
ab�tract pf .iudg!11cn1. from a J l!suce qoJ11't.';_ are taken. 1t is th e  
opmwn o� this oiftce i t h a t  t ! JC•  orm;Hiry fJ;l(ng rce should be charged 
bv the Clfrk. Scc.-3nl-2701. as :1mcnded. ;1 Arid L.;  Crowley) 

. 12-J-,13-Lcomptr,qlJ ,l·i· General o f  the d. ls . . State Auditor. Calvin 
E. Wrigh f . & Commissioner of Law Edo�·cetnent. Chas.  E. Spoor. 
There· bein� no apprcnxia t ion for t h e  mnkihg pf refunds. the discus-

···sion of whot lwr 'or not the F �- is ent itlc'l:i : to �·efund of gasoline. tax, 
upon the basis of a ll" t ter of t ht' Comptro\kr G0neral dated Nov. 18, 
1943. is n1oot. I Ari0l · L. Crowlcvl ---.�·· 

· 1-14-44 : Hon. Cal\',in E: \','ri"i1 i .  S t ate _i..udillor. \\"here osteopaths 
and wte1�inarians ( t!hap. '.:S. -T it le G5. I.  C. �A. J renew annual li
ccns�s , by clwck. anr1 the clwi:ks arc lost through no fault of the 
ll('rsnn,; rom i t i  ins; · sarnc. the liconses arc. in fact. renewed-with an 
existence of d0b1· . in the amow1t o f  t he license existing from �the · 
licensees to th: S t :i'.e.  !. Arid L. Cro\\']cy) 

1H1RK\P 0}'' BEER REYE:\TE 
1 1-10-·l:� :\! r·. '.\·. · R. Tr·o,,·1Jrirl�e. Di r·ecto;-. Bureau of Beer Re1·

f'I1UC'. · 11i re : l:'suancc o( retail b20r. liCcn�e to ?-.Ir'. l\JcFc�. ( J. R. 
Smeadl 

I · BUDGET BUREAV 
7-:28-·D --- H�n. Al\0in H. Reading. Budget Director. In re : "Request 

for quarL�rJ�- al1ot rm•n1 "- - \\·hat authori t y  do such signed requests 
g-i\:l' t lH' /ifficC' 0 1· the .S t :r t t� Auditor ? t ,\riel L. C:xn,·Je�·) 

Digitized from Best Copy Available 



ATTORNEY GENERAL'S REPORT 33 

12-7-43+Hon. Alvin H. Reading, Director of the' Budget. In the 
opinion ofl this office the . fees re.eeived under Sec. 22-506 I. C. A., as 
amended, must be placed in the general fund of the state as directed 
by the sta,tute, rather than in funds of the Board of Regents. (Ariel. 
L. Crowley) · · 

1-2844+Hon. Alvin. H. ' Reading; Budget Director. In the' absenc� 
of the legislature and protest of the grantor, Uie Governor can direct 
the use of the T. B. Hospital at. Gooding to house senile patients from 
state mental hospitals. ( Ariel L. Crowley) 

3:.S-44--Hon. Alvin H. Reading, Budget Director. In re : Use of 
funds when an escheated estate falls to- an1 endowed institution. 
! Soldiers' Home.) ( Ariel L. C::owley) 

4-18-44-Mr. Alvin H. Reading, Budget Director. In the opinion 
of this office the matter of payment of the seciretary in the offic'� of 
the Director of Charitable Institutions in pan from the :approp'ria
tions made for the State · Hosp.ital North, the :State Hospital South, 
and the State School & Colony is discretionary with the Governor . .  
( Ariel L .  Crowley) 

· . 
4-22-44-CHon. A:lvin H. Reading, Budget Director. It is the 

opinion of this office tha.t no, office other than the Veterans' \:Velfare 
Commission has power' to determine the question of assistance to 
veterans through pny organization of veterans ; Title 63, I. c_ A. 
(Ariel L. Crowley) · · 

CANDIDATES-ELECTIOXS 

3-12-43-Mayor D. W. Stowell, City of Rexburg. Where vacancies 
occur in the offices of city· councilmen elected in a city of the second 
class for four year terms · at the election held in April, 1941, and 
appointments were made to fill the vacancies. iit is -the opinion of this 
office that appointees hold office until the 1943 election only. 
( Charles S. Stout) . . 

1-4-44-Ralph Litton, Esqufre. In the opinion of this offi�. in 
filling a vacancy in office occasioned by the resignation of the tlerk 
of the district court. the appointee shall hold the office .until a suc
cessor is elected at the next succeeding term of the office in question. 
( Bert H. Miller) 

5-2'1-44-Mr. Alex Boyle, Clayton, Idaho. In re : Interpretation 
of Election Laws, ·relative to ,.coting at a general election. CWm. A. 
Brodhead) · 

8-9-44--Zeola Stringham, Blackfoot, Idaho. - It is the opinion �f 
this office that if no • person is elected to the office of County Coroner 
or Justice of the Pea,,¢e at the general election held on November 7. 
1944, the incumbent • Coroner and Justice of the Peace will be entitled 
to continue in those offices' during the biennium beginning on '. the 
second Monday of January, 1945, witfiout filing a new official oath 
oi; a new bond. ( Frank Langle�r) 

· 

8-10-44--:i\fr. E. Daubner, Gooding, Idaho. In the opinion of this 
·3ffice the Democratic Party is entitled to not less .. than one member 
on each set of election judges in each of the precincts in Gooding. 

'under the statement of facts given herein. ( Frank Langley) 
8-21-44-o-Mr. H. D. Lenkersdorfer, Secretary, Bannock Co. Repub

lican Central Committee. It is the opinion of this office that prnxies 
may legally be voted in a County Central Committee organization 
meeting by a political party if such meeting votes to permit ther use 
of proxies. : ( Frank' Langley) · · '  
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.,_ 
· 11-6-44---,-Hon. Nora L: Davis, Letha, Idaho. In re:  Marking of a 
ballot where a "spli� ticket" is voted; Section 33-804·, I. C. A . •  ,as 
amended by Chapted49, 1941, Session Laws, as amended by Chapter 
2, First Extraordinary Session 1944. (Bei;:t H. Miller) 

COl,J�TY AND COUNTY OFFICERS 

·Assessor 

5-18-43-R. D . . Leonardson, Ada County Assessor. In re : Amend
ment of Sec. 61-1105, I. C. A.,  as amended by Ch. · 97, Session Laws of 
1935, as ameJiided by Senate Bill 56, Ch. 129 of the Session Laws of 
1943. ( Bert H. 'Miller) · · . 

2-5-44_:.Mr. R: · .D. Leonardson, Ada County A�sess�r: In the 
opinion of this office the legislature intended to require the assess� 
ment, for faxatioh purposes, at the rate of not less tnan $5.00 an 
acre,: of :all mineral rights reserved to any grantor, except the U. S. 
or the State of Idaho, by the terms of any conveyance of lands other 
than lands acquired under the mining laws of the U. S., and the 
Cou�ty :Assessor should carry out that intention unless and until 

� the c_ourts decide otherwise. ( Frank Langley) . 
' 

2-9-44-Mr. J. B. Engel, Assessor, Idaho County. · In re: Con
struction of Sec . . 61-414, I. C. A. In the opinion of this office ahc 
under .facts outlined herein, there is no legal objection to enterin� 
personal property on the real: property assessment roll. ( Charle s .  S 
Stocit)  i 

'7-l4.-44�Marie McDonald, ic_ounty Assessor, Idaho City, Idaho 
In the opinion or' this office' i:he five dollar assessment of reservec 
mineral rights onfy applies ·to reservation of minerals on grounc 
other than patent�d mining property. See Sec. 61-2301, as amendec 
in W41. ( J. R. Smead) 

; . Auditor 

.J)ll-•14-Mr . . J .. S. Ross, County Auditor · and Recorder, Orofinc 
Ida\1o. Salaries of members of the boards of count-y commissioner. 
are : fixed by Sec. 30-2604, I. C. A., as amended by ·<:;:hapter 91 of th 
1937 Session Laws, in accordance with the classification ·of  the re 
_;pettive : counties. The Board of County Commissioners may nm 
change the salaries of any county-{)fficer for services to be rendere 
pri<lr to :the second Monday of January, 1945, anp fix the same al: 
higher or lower rate than that fixed at the regular April, 194: 
meeting of said Board. ( Frank Langley) 

8�17-44--W. L. Brewrink, Esq., Bonneville County Auditor. It i 
the, opinion · of this office that, under the provisions of Sec. 7, 1� 
Extraordinary Session Laws, 1944, auditors of the State of Idar 
should accept application for absentee ballots from any· reputabl 
citizen. and that it is not for such auditors to exercise judicial func 
tions in l connection therewith. (Bert H. Miller) 

10-20-44-MIJ's. Lillian M. Campbell, .Gem County Auditor. In n 
General qualifi:'cations for those voting at a general election in th 
State. In the opinion of this . office a challenge for want of res 
dence must be passed upon by judges of election and not by. U 
c9unty auditor. whose duties are ministerial rather than judicic 
\ Bert H. Miller) 

10-30-44-Philip Weisgerber, Esq., Nez Pel'.ce County Auditor. 
the opinion of this ofQce ( 1 )  an absentee voter's ballot * * * may i 
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delivered !to the county auditor' issuing the same by a person other 
than the absentee voter ; ( 2 )  under the 1941 arriendment, an absentee 
ballol may be mailed out' by the auditor and returned by the vo:ter 
at any time after sli.ch ballots are printed and irrespective of. time. 
( Bert H. jMiller) 

County ()ommissioners '
! 

10-8-43-'-G. W. Ahne, Clerk, Washington 1 County Commissioners. 
It is the i opinion of this office that the Board of County Commis: 
sioners niay riof legally mak:e a levy of .0015 for Bond Interest and 
Sinking Road and Bridge Bonds . if there is suffi.gient money recei1,'ed 
from the l Motor Fuels Tax and j\fotor Vehicle !License Funds to pay 
the Road and Bridge .Bonds and the accrued interest thereon. 
(Frank I!.angley) , · I · · 

2-9c�Board of. County Commissioners, Pr�ston. .In the opinion 
of this office the equitable interest held by a !purchaser of state or 
county owned land, under a contract to purchase on which only a 
part of t!1e pu'rchas·e price has been paid, may legally be assessed and 
taxed byi the taxing authorities of tl:Je countyj in which the land is 
situated. i ( Frank Langley) ' 

Probate Judges 
I . . I . • . · 

5-19-43-John Jackson, Ada County Probate · Judge. · It is our 
opinion ip estates in which the petition for le�ters of admi.nistration 
or lettei:s testamentary was filed prior to !the effective date of 
Chapter :19 of the. 1943 Session Laws but the appointment of the 
executor I or· adininistrator made after the effective date of said act, 
that the] time specified in the notice to -creditors should be four 
months! Fs provided in said _amendatory act. (!Charles S. Stout )  

7-25-43-Hon. John L .  Phillips, Probate Judge, Lewis.ton. 
1. In : the opinion of thi� office upon the death of a· wife, U. S. 

Savings Bonds purchased ftom community fun9s must be inVentoried 
and appraised and considered subject to inheritance tax, if the es
tate is of sufficient amount to be above the ta.X levy. 

2. It iis the opinion of this office that the µniteg States Savings 
· Defense i Bonds issued to a husband and mad€ payable to his \\1ifc 

in the event ·of ' the husband"s death, if they were purchased 1by 
community funds, · constitute an asset of the community and arc 
subject ito inheritanc� . tax in proper instances, even though �he 
Federal ,Government has waived the requirement of a decree of dis
tribution in order-to pay the surviving spouse the proceeds of such 
bonds. ( :Sert H. Miller) : 

· 

8-9-441-Hon. J. B. Carter, Probate Judge, Nezperce, Idaho. In n·e : . 
Portion [of undertaker'.s bill to be allowed and paid as a preferred 
claim against an .insolvent estate of .a married woman who recenitly 
died in +,ewis County. (Frank Langley) · 

12-4-44--Hon. John .Jackson, , Ada County Probate Judge. It is the 
opinion pf this 'office that: ( 1) the parent of a child who runs a,way 
and is found in another state has the legal right to follow the child 
into. ano.ther state and to .bring the child bacl� without any warrant 
of arre!';'t or legal ' paper ; and ( 2) a peace officer of the State of 
Idaho \\jould have no right to follow such child into another state 
and to place him under arrest and to return the child to the custody 
of his parents. However, if the child is a delinquent minor and a 
fugitive I from a State Institution, he may be :arrested and returned 
to said institution .by · any ·officer or citizen. ( !Frank Langley) i . - - 1·· - . . . - • 

I 
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Prosecuting Attorneys 
:. 2-1-43-W. R.. McClure, Prosec.uting Attorney. ( 1 )  It is the opin

ion of this office that · the only power or authority of the couµty 
assessor. is to assess the equity in state lands of a purchaser under 
a land sale certificate, and this equity should be assessed at its full 
cash value. ( 2 )  If certificate should be cancelled by default, the 
assessment of his equity would immediately terminate and any lien 
against the land · for taxes assessed against his equity would auUF 
matically become void insofar as it might be construed as a <lien 
against the land. (Leo Bresnahan ) 

3-12-43-Hon, c: W. Poole, Prosecuting Attorney. It is the opinior 
of this office that a board of county commissioners has the authorit� 
to act upon applications to increase salaries of county officers, a� 
contemplated by S. B. #135, and to fix a levy at its September 
meeting to provide necessary funds fo cover any 'increase in exces1 
of that fi.xed by the county budget law. ( Bert H. Miller ) . 

4-13-43-Hon. C. W. Poole, Prosecuting Attorney. It is the opinior 
of this office that the maximum salazy limit named in figures in Sec 
30-2606, I.  C. A., is the ffitima · qua non, beyond which the count� 
corµmissioners may not go, notwithstanding the exception · set up b'. 
el.;$pter 155, 1943 Laws, for temporary purposes. ( Ariel L. Crowley 

4'-13-43-Hon. C. W. Poole, Prosecuting Attorney. ·Madison Count� 
In re : What class county is Madison County, and what class count 
is Fremont County. for . the purposes of determining prosecutin 
attorneys' salaries ? ( Ariel 4 Crowley) 

4-26-43-John W. Clark, Prosecuting Attorney, Oneida Count� In the opinion of this office the county commissioners . may not ir 
vest funds of the county in U. S. War Bonds except ·surplus mone 
in u sinking fund. as authorized by Sec. 55-601, .I. C. A. ( Charles E 
Stou t )  · 

··.,_ 

·1-29-43-Ross B� Haddock. Prosecuting Attorney, Shos.l:ione. I 
re : Creation of a cemetery district which embraee,s more""land th"a 
the contiguous land represented and owned by the signers of tr 
petition. ( J. R. Smead) · 

5-15-43-H. \Villiam Furchner, Prosecuting Attorney. In the opir 
ion of this office a prosecuting attorney may not delegate to U 
Board of County Commissioners the authority to appoint a prosecu 
ing attorney's deputy to serve pro tempore during the absence · 

the prosecuting attorney in military service. ( Ariel L. Crowley) 
li-8-43-Richard H. Seeley, Prosecuting Attorney. Jerome. · In tl 

opinion of this office, a board of county commissioners does n 
ha\'c legal authority to expend county money for const:rucfion ar 
niaintenance of a labor camp: ( Frank Langley ) . · · 

7-15-43-Hon. !;rank Kimble, Prosecuting Attorney of Clean�at 
Countv,. ct al. ( See opinion to Jack K Conrad, May 5, 194� 
\Yhcther the jurisdiction of justice court covers the area within t 
corporate ·limits of the City Of Orofino, in criminal matters whi 
are also covered by the penal code of the city and fall within t 
jt1risdiction of the police court. ( Ariel L. Crowley) 

9-17"43--M.' F. Ryan. Prosecuting Attorney, Gooding, Idaho. is the .opinion of this office that common school districts may r 
legally in\'est any part of their bon_d rede.r:1ption tunds in U. S, ¥; 
Bonds but that 'they may legally mvest m U. S. War Bonds th 
surnlus funds other than bond moneys. ,(Subdiv. 31, Sec. 32-6 
I. C. A.) C F.rank Langley) 

· 

l0-4�-13-:-Carl M. ·Buell. Pr2secuting· Attorney, St. Maries. In 
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Forest protection taxes certiltied by the State Board of ForestG' . 
. against (!ertain larids in· Benewah County. (Al]iel. L. Crowley) . 

-� 11-3-4�-Mr. Robert B. Holden, County Attorney, Dubois, Idahq . 
. In the opinion of this office the State Auditor is correct in. offsetting 
i .. v.�arrants not presented against Clark _County School \ District 
within two years after oeing called (Chap. 119, Sec. 3, 1935 Session 
Laws) ,  in the making school apportionments and upon authority of 
Chap, 48, 1943 Ser;sion Laws. (Ariel L. Crowley) . 

11-27-l,!3-Mr. V. · �- Jeppesen, Prosecuting Attorney, . Cald\vell, 
Idaho. �t is the :opinion of this office that the majority of the meni
bers of the board :of county commissioners can legally make an ap
pointme�t of a county physician and fix his compen�tion, and that 
it is no:t necessary that the lowest .bidder •be empJ.oyed. (Frank 
Langley I . 

1-6-442---Charles E. Harris, Prosecuting Att0rney, Montpelier. In 
the opiriion of this office the Board of County Commissioners of 
Bear Lake County, either with or without the affirmative vote of 
the merriber who is a nephew of the applicant, !cannot legally appoint 
such applicant to ·Ifill_ a -vacancy in the office of probate judge. 
(Frank Langley) , 
1-25-M-Mr. Albert J. Graf; Prosecuting Attorney, Wallace. It is . 

the opin'ion of this . office : (1) that where the county holds a ta"' 
deed to 'certain lanc;ls, and the former owner, by quit claim deed, 
transfed all his right, title and interest to another party; such new 
owner rriay legally redeem the property by pa;ying to the- county all 
delinquent taxes with statutory interest, penalty and costs; (2) that 
v.;here otj the seconcil Mo_nday in January the county holds a tax deed 
to certain land and :soon thereafter, and before the month of June of 
that year, the counJty. sells and deeds the lancil to a new owner, the 
county assessor may not legally assess such land for that same 
cill.endar \year. (Frank Langley) : 

2-19-44-W. Kent Naylor, Esq., Prosecuting !Attorney, Idaho Falls. 
In the dpinion of this office a cemetery ovi'ned and operated by 
Eie{ding !Memorial Park; Inc., and Fielding Memorial Park Ass'n, 
is not a public cemetery and all lands embraced therein are taxable 
property.: <F'rank Langley) . . • _ 

" 3-1-44-i.-J. W. Clark, Prosecuting Attorney, Malad. In the opinion 
of . this office neither the State of Idaho nor ' any of its countjes in 
which a :noxious weed eradication program is being 'carried 'but ls 
under any . legal liability to a livestock owner who_)ose� ·an animal 
through �ccidemal poisoning as a result of ;said program. (Frank 
Langley) [  · · ; · 

3-21-44/-lVIr. 1'i'. McDonald, Prosecuting I Attorney, Idaho City. 
It is the iopinio of tl:rs office that a board of county commissioners 
does not I have uthority to reclassify the lots in · an_ unincorporated 
to{'lfnsite [into acr:ea;ge; et cetera. (Frank Langley) 

3-23-44\-1\-lr. William S. Hawkins. ProsecUting Attorney, Coeu-r 
d'Alene. \ In re : Status of certain easements held by Bunker Hill and 
Sullivan iJ.VIining and Concentrating Company along Coeur d' Alerie River. (Ji R. Smead) ! · 

· 

3-29-44f-Mr. W. R. McClure, Prosecuting Attorney, Payette. In 
the opinion of this office a qualified elector iof the State of Idaho 
w·ho is atlsent from' the state working for a c6ntractor who is work
ing on gqvernment contracts comes within meaning of Sec. 33-715, 
L C. A., and is entitled to register by mail. <Frank Langley-Ariel L. 
Crowley) \  ' · 

4-1-44-i-Mr. Chas. E. Harris, Prosecuting : Attorney, l\fontpelier. : 
! 
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After· ajt�orization of the qualified electors in a 
-
dis�ict it is our 

opinion j'hat a board of trustees has
_ 

full authority to lease or rent 
a school h0use or other school property ·to a game club or other · or
ganizatiqn for the purpose of J:i.olding a dance to raise funds. ( Frank 
Langley), · · .' 

. 
7-13-44_.:_Robert E. McFarland, Prosecuting Attorney, Sandpoint, 

Idaho. In the opinion of this office Chapter 129 of the 1943 Session 
Laws ( Senate Bill No. 56) and Chapter 131 (Senate Bill No. 77) 
of the 11943 Session Laws are both in full force. and effect. (J: R 
Smead) i · 

8-31-4kMr. Do�ald R. Good, Deputy Prosecuting . Attorney; 
Blp.ckfo,t, .. ldaho.. It is the op

.

inion of this office that the fees and 
mileage of jurors are not properly _ taxable as . costs against a de
fendant convicted upon a charge of a. statutory misdemeanor after a 
trial by oury called upon his demand therefor'in . a Probate or Justice 
Court. ( iFrank Langley) ,I. · 

9-1-44f-Mr. Ralph Litton, Prosecuting Attorney, "st. Anthony, 
Id_aho. [t is the opinion of this office that it was not the intention 
of the legislature to permit more than one County Hospital in a 
county ; l it is our further opinion that the Board of County Commis
sioners of . Fremont County- does not have jurisdiction to call a bond 
election I for ·the purpose of establishing a hospital at Ashton and alsc 
one at r! Anthony. ( Wm. A.�rodh�dl 

EDUC�TIOX 

: 2-25-�3�Hon. C. E. Roberts, State Supt. of Public Instruction. Ir 
re : Is Midway Rural High School #1. a joint rural school ' dis 
tdct ? : ( Ariel L Crowley) 
r : 3-27-43..,---L. A. Thomas, Supt., Ind. School Dist. #2, Kimberly. I 

is the opinion of this office that, under Sec. 32-704, I. C. A., Ind 
School Dist. #2 is entitled to use a surplus in their current funt 
for continuing construction work on a partially completed schoc 
building, construction of which was begun under the W. P. A., no\ 
out of existence . . ( J. R. Smead) 

4-9-43�C. E. Roberts, Supt of Public Instruction. In the opini�1 
of this :office the question as to whether or not a library shall b 
established ( by Inq. School Dist. #6 of Mildison County) should b 
submitted at th!! first election held for the purpose of electing 
member as members of the board of trustees, and not at an electio 
to ·determine the school district levy. ( Ariel L. Crowley) 

· 4-15-43-F. C. Gillette, State Senator. (1) It is not lawful; witt 
out enabling statute for a rural high school district to pay out ger 
era! fund moneys to retire bonds of the district. (2)  Bonds of th 
district are not within the enumerated securities in which its func 
may be invested. Sec. 32-615, I. C. A. (31) .· ( Ariel L. Crowley) 

, 4-29-43-C. V, True, Department of Education. In our opinio 
it is legitimate for the president and secretary of the Board < 
Education and Board of Regents of the Univer�ity of Idaho to affi 
ttieir signatures ta the orders for paymenf of money described i 
32-2:�08, 32-2505 and 32-2606, by use of "plate signatures" ( i.e. si� 
natures \\Tritten . by running instruments through a check or .dra 
signing machine.) (�rie1 L. Crowley) 

"'5-7-43-Hon: C. K Roberts, Supt. of Public Instruction. In n 
Contract form for employment of teachers for Sandpoint Publ 
Schools. ( Ariel L. Crowley) 
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· 5-14-43--C. E. Roberts, Supt. of Public Instruction. · It is the 
opinion of this office that the children of Japanese parents who are; 
placed in a. school district by the Federal War Relocation Authorities 
are not entitled to receive free school privileges from the school 
distriCt. ( Charles S. Stout) : -

5-22-43-C. E. Roberts, Supt. of Public Instnictiol').. In the opinion 
of this office, 'and under Chapter 55, 1st Extraordinary Session of 
1935, it is perniissible for the University of Idaho Southern to qprrow: 
funds with which to purchase equipment and pay operating costs 
in order to offer special military training; functions. (Ariel L: 
Crowley) 1 ' , · 

5-29-43-C. E. Roberts, State Supt. o'f Public Instruction. In re : 
What constitufos residence in the matter of payment of .high school 
tuition ? See :opiriion to R. A. Weston, Sept 25, 1939. (Ariel L. 
Crowley) I - : • 

6-24-43-State Board of Education, Bond f6rm, as submitted, for 
Naval ·V-12 Training Program, U.;I. S. B., appears adequate, except 
that it contains no clause limiting' maturities to ,30 years or less, as 
provided by statute. (Ahel L. Crowley) ! . 

7-19-43-Mrsl Behra E. Asmussen, Clerk, School Dist. #6 Payette; 
Idaho. In the \opinion of this office, School Dist. #6 wilL not lapse 
if by agreement with the Payette School District it transports and 
pays the tuition of its school children while attending for one· school 
year the Payet'.te grade schools. (Frank Langley) 

8-5-43-Hon. \ C. E . . Roberts, Supt. of Publib Instru.ction. In re : 
Regulations and limitations relating to the opening• of mechanical 
trad� schools ip the State of Idaho under p�ivate auspices. (Ariel 
L. Crowley) , i . · . i 

9-17-43-Honl Chas. R. Howe, Donnelly, Idaho. It is the opinion 
of this office that provisions of Sec. 2, Chap. j 243, S. L. 1939, must 
be read into arid considered to be incorporated within the terms of 
the agreement pf August 6, 1943, between the school boards of In� 
dependent Schciol Dist; #2 of McCall and .Rural High School Dist. 
#1 of Donnelly> and that such agreement is val!d and lega1. ( Frank 
Langley f . : . . 

· 

10-27-43-Hoii. C. E. Roberts, Supt. of Public Iristruction. ( 1 l  The 
legal date on \\f�hich the· Biennial Report of the Dept. of Education 
should be prepared is June 30th' in each even numbered year. !2 )  The 
next �biennial rel:>ort should cover the biennium ending June 30, 194'4. 
( 3) The cost of printing report is an encumbrance for the quarter 
current when encumbrance requisition for 'the printing is filed. 
<Ariel L. Crowfoyi · ' 

10-28-43-Ho�. c: E. Roberts; Supt. of Public Instruction. In the 
opinion of this i office the University of Idaho is a g01;-ernmenta;l 

· agency, perforn/ing governmental functions in which it enjoys th\" 
general immunity of the State from liability for negligence of its 
employees. <Arfol L. Crowley) . 

· 

11-3-43-Hon.i C. · E. Roberts,· State Superintendent, and Hon. E. 
P .. Newby, Sup�rintendent, Idaho Industrial Training School. Al� 
though a distric1t c;:ourt has the power to commit children eight years 
oli!l to the Industrial School for felonies, exqept murder and man
slaughter, that 'i:>ower is in derogation or' the common law. and by 
creating the exception the legislature has negatived the' po\ver df 
the· district court . to, commit any person to the Industrial School 
under the ag.e r qf 1eight years. The superintendent must receiv'e 
children when �ommitted, upon a commitment regular on its face. 
< Arie! L. Crowle�) · 
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11-15-43-Hon . .  C. E. Roberts, Supt. of Public Instruction. It is 
the. opinion of this office that the average daily attendance of adults 
receiving Americanization education under the provisions of Sec. 
32-i901, I. :C. A., cannot legally .be counted in determining classroom 
units under the provisions of Sec. 2, Chap,._ 205, . Laws of 1933, as 
am�nded. ! Frank Langley) · '"' 

12-1-43-Hon: C. E. Roberts, Supt. of Public Instruction. In the 
opinion of · this : office sums which should have be.en contributed by 
the: county from the county levy, but were not, cannot be raised in 
subsequent years and thus make up to the districts , which have Sl.\f
fered by the error. for reasons herein enumerated., However, such 

i prohibition extends to the apportionment following. failure to make 
lev.Y. and does not forever prohibit any app01:tionment o� subsequent 
date for. a year in which the correct levy: was made. (Ariel \L. 
Crowley) . 

· , · · ·· I · 

12-1A3-Hon. C. E. Roberts, Supt. of Public Instruction. In te : 
The lawful qualifications for the office of County Superintend�nt 
of Pµblic Instruction. (Ariel. L. Crowley) 

12•2-43-Hon. _ C. E. Roberts, Supt. of Public Instruction. In the 
opinion of this office, the State Board of Educat�on, under its powers 
of general supervision and without aid of any statute, has the ab
solute right to demand and receive full information. concerning all 
financial arid scholastic operations of any specially chartered school 
district. ( Ariel L. , Crowley) · 

12-2-43-Hon. C. E. Roberts, Supt. of Public Instruction. ( 1 )  If 
request for salary or other information from charter districts were 
made through the county superintendent's office, Section 32-214, 
I. C. A., could be invoked on failure of that office to supply the in
formation. ( 2 )  In the opinion of. this office, Sec. 32-1101, I. · C. A. 
applied to Lewiston but does not apply to Emmett .or Boise. ( 3 )  Ir 
the opinion of this . office, (Sec. 32-1101. I. C. A.;J, the duty of the 
county superintendent covers all schools, whether independently 
chartered or not. q:4)  In the opinion of this office, the State Boarc 
of Education is not justified in excluding from its' computation un 
der Sec. 32-1603 the salary of a teacher who holds' a state certificatf 
if that teacher holds an authorization to teach by reason of · thE 
power of a specially chartered district. ( Note : Exception in the casE 
of Lewiston) . ( Ariel L. Crowley) 

1-12-4�Hon. o: . D. Garrison, Bursar, Southern Branch, and Hon 
C. E. Roberts, State Supt. of Public Instruction. : In the opinion o 
this office. and as of Dec. 24, 1943, at 5 :00 o'clock p.m. that abstrac 
of title No. 12149. prepared and certified by Bannock Title-Abstrac 
Co, under date of Dec. 24, 1943, is adequate and the title is acc9rd 

. ingly approved for purchase. ( Ariel L. Crowley) 
i-25-44-Ahsahka P. T. A . . Mrs. Adron Pelton, President. In tht 

opinion · of this office members of a Parent-Teachers Assn. may em 
ploy an accountant to .ex.amine the books as fully as they desire 
< Ariel L. 1Crowley) . 

3-7-44....l.Ho,n. C. E. Roberts. Supt. of Public Instruction. In th 
opinion of this office, nothing in the statute (Sec.; 32-702, I. C. A. 
prohibits the joinder of general school funds and proceeds of specia 
high school levy for accounting purposes, so long as the sum draw 
for common schoql purposes does not invaqe the proceeds of th 
special . high school le\-y. the use of which is restricted to hig 
schools. L<.\riel L. Crowley) 

3-10-44-Mr. Fred J. Price, Glerk. School Dist. No. 2. Paris, Idahc In the opinion of this, oITice a board of trustees of a school distric 
i ·"'-
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has a right to employ a teacher for one schoril year onlv.: (Ariel � 
Crowley) · ' · • · : 

3-16-44f-Department of Education. In the opinion of this office 
in re : Ftinds received from the fire at Albion: State Norrn;al School, 
this insurance should be added to the General Fund appropriation 
made by ; Chapter ·154, 1943 .Laws. (Ariel L. Crowley) · · 

3-16-44---W. H, r\'1endenhall,- Justice of thi ·Peace, Thatcher. ( 1)  
School law prpvil:les n o  compensation for treasurer .of the district 
(2) The ioffice or treasurer is 'incompatible with the -office of clerk; 
and the two caruiot be held by one man. (3) Temporary combinations 
of , school districts are made under Chap. 243, : 1939 Laws ; the voices, 
which ·each district shall have in the matter of employees is de
terminable only by contract. (4 )  Two sets of trustees have such voices 
in , the erpployment of teachers and · the conduct of the school gen! 
eral)y asi is provided in the contract for temporary combinations :: 
Sec. 35-330A, 1940 Code Supplement. (Ariel L. Crowley) 

3-22-4�Hon. A . .  H. Chatbutn, State Superintendent of Public In
structio!:k\ When. , the school district of a county complies with the 
law and .is eligible :for aid in time of emergency ( H. B. 9, Sec. 2) the 
county <;ommissioners have no discretion, except:as to amount, and 
must make a levy for the County Teachers' . Aid Fund, not to ex
ceed 1 ¥:! ,�ills. (Ariel L. Crowley) 

4-22-44.'.i-Hon:_ A. H. Chatburn, State Supt. ' of Public Instruction; 
(1 )  It is the duty of the board of trustees of Common School Dist. 
No. 12 to !treat the Prairie School and the Anderson Dam School ori 
a basis ot as nearly absolute equality as possible ; the funds raised 
for or apportioned to the district must be utilized for the support 
of both schoolS in t!he district . . ( 2) In re: Pow�rs of County Supt. in 
case of refund on part of trustees of a school district to perform theh' 
duties. (3 )  It is the legal duty of the board to declare the lapsa� 
tion of scfiool districts in order that t.he property may be admin
istered by :, the .County SJ.iperintendent. / If it fails to enter such an 
order the •superintendent may �ceed in the. usual course of man-. 
dam us to compel action. (Ariel L. Crowley) 

8-16-4�1\'Ir. ·A. H. �Chatburn, SU
.
pt. of Public In.struction .. It is the. 

opinion . ofi this office that : (1)  A child must have attained the 
age of six years before he can lawfully be admitted as a pupil. in 
an Idaho public school ; ( 2) The public school districts' dutv to re..: 
fuse admission by :transfer of a child who is under the age of· sL" 
years is not affected by- the fact that such other school district has 
permitted such child ' to attend its school ; ( 3 )  A state and county 

-'lpportionment of public school funds based dn the enrollment of a 
first grade : child not of legal school age may1 not be withh�ld from 

. - the public ,school district in which . such child / is . attending school in 
the absence of a judicial determination of the questiori to the con. 
trary . .  ( Frank Langley) · 

8-17-�A. H. , Chatburn, Supt. of Public Instruction. It is the 
opinion of this offioe'that a non-operating school district which is iti 
temporary :comoinalt:ion with an operating dis'trict is entitled to re
ceive aid from 'the County .Teachers' Aid Fund .. and the State Teach-i 
ers' Aid Fund, if such non-operating district has fully complied wiUi 
the provisions of Chapters 6 and 7 of the Seconc;l Extraordinary Ses-' 
sion Laws bf 1944. ( Frank Langley) 

8-29-44-'.A. 'H,. Chatburn, Supt. of Public Instruction. It is the 
opinion of this office . that the Board· of Trustees of a school district 
in this state may· not lawfully issue bonds upder the provisions of 
Chapter 157 of the 1933 Session Laws .for the payment of the warj 
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I 

rant indebtedness of . such district incurred ·at .  any' time subsequent 
to March 11, 1935, without first submitting the 'question to a vote of 
the electors of the school district. (Frank Langley ) i 

8-29-44-Mrs. Myrtle Koppes, County Supt. of Public Instruction, 
Idaho Ciiy., Idaho. In re:  "When a levy has been made for tuition 
purposes, can money collected for that purpose be i used for trans
porting high school students to an accredited high school in another 
school district ? ( Frank Langley) : 

8-31-4�Mr. A. H. Chatburn, State Supt. of Public Instruction. 
In the opinion of this office tlie election held for !th e .  purposes of 
annexing additional territory to the Midway Rural High School ·Dis
trict, though in some respects irregular, was a le�al one and the 
additional territory was legally annexed to the district. ( Frank 
Langley) . ' · ' . · 

9-5-44--Hon. A. JI. Chatburn , Supt. of Public Insttuction. Supple
menting opinion of May 14, 1943, to Hon. C. E. R.oberts, then Supt. 
of Public Instruction, it is the opinion of this office that the children 
of Japanese parents brought in from coastal or defense areas to re
location '  centers are not entitled to demand and receive free school 
privileges from a school district in which the parents were placed 
by the federal war relocation authorities. < Bert H.f Miller) 

FINANCE 
5-21-43-G. L. Jenkins, Commissioner of Finance! In the. opinion 

of tl1is office there .is no authority in law for the !  Inheritance Tro; 
Division to grant an inheritance tax release or consent to transfe1 
of secur:ities on account of real and/or personal property subject tc 
the jurhsdiction of Idaho for probate where there /is an absence oJ 
probate proceedings, even where the estate is smalli and it is obviou� 
that there would be no inheritance tax payable. (B�rt H. Miller) 

6-30-43--G. L. Jenkins, Commissioner of Financ�. In the opinior 
of this office the. Commissioner of Finance cannpt legally accep· tax receipts for taxes paid more than eight months prior to the 
titne when they ate first presented as an offset "1-gainst license fee: 
owing under Chapter 115 of the 1935 Session Laws . !  ( Frank Langley 

1 1-4-43-Hon. G. , L. Jenkins, Commissioner of /Finance. In th< 
opinion of this office .:\!)  a county bank may amend its charter s1 
as to change its place of businE!ss ; 12)  the jurisdiction of the Com 
missioner .of Finance. in the above situation, is lirriited to investiga 
tion to determine that the corporate capital complies with the pre 
visions of' Sec. 25-201 : ( 3 )  the Commissioner of Ffoance has no . au 
t hority; in the transfer of its place of business by a country ban1 
beyond examination and refusal of the change for insufficient car 
ital. ( Ariel L. Crowly ) 

12-7-.43-Hon. G. L. Jenkins, Commissioner of Finance. In the opir 
ion of this office: ( 1 )  If a loan company lends to any person any sur 
in excess of S300.00 the 3 �c monthly rate cannot :be applied to an 
part of the total sum. ( 2 )  Neither filing fees, .in�urance prem.ium 
attorneys' fees, nor any other fee or charge of any!·kind can lawful] 
be charged against a borrower. unless such items! constitute a pai 
of. and are include'd in the maximum 3cj- per mtjnth charge mad 
< 3 )  A licc>nsee can charge a commission on the .ins:urance writtep i 
CO!ll'.CCtiOn with a Joan. \Vherein the insu.red re('.eives the prote1 
tioni e�ceot that certain enumerated i·estrietions must be observe 
\-1) ' Whether any other form_ , of business may bei conducted in U 
same o!Tice as that of a loan company is a question .of fact and 

I i · 
I 
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to be' determined by the Commissioner of Fin<i:nce. under the Statute. 
( Ariel L. Crowley) 

3-7-44-Hon.· G; .L. Jenkins. Commissionei· of Finance. In re : 
·Form of trust receipt, in case of multiple branches of the First Se-
curity Systerr. ( Ariel L. Crowley) · 

3-20-44-Hoi:t. G. L. Jenkins, Commissioner iof Finance. Assuming 
sufficient capitaiization and that the articles ! are amended 'so as to : 
remove its principal place of ; business to a /new site, the 'remo\•ed 
bank still ma'.)r not •::onduct a banking business at. the new site with-, 
out consent. of the Commissioner of Finance. ! ( Ariel L. Crowley) i 

4-24-44-Mr. G. L: Jenkins, Commissioner bf Finance. Re: Small 
Loan Bill, Chapter 55, 1943 Session Laws ; discretion· and jurisdiction 
of the commissioner : of Finance under said chapter. nvm. A. Brod-
head) · · ! · ·  

·' 

6-24-44-H�n. G. L. Jenkins, Commission�r of Finance. In the: 
opinion of this office it wo_uld be permissible 1for a suspense fund or, 
other. special ' fund to be- set up in which fees collected from small 
loan businesses would be deposited, and that the same co.uld be used· 
by the Dept. :of Finance for the cost of administration· of the Small 
Loan Law, (;hap. 55, 1943 Session Laws. ( 'I!hos. Y. G\villiam. ) 

1 FiSH AND GAl\IE COJUl\IISSION 

4-14-43-Fi�h and Game Commission. In uie opinion of this offic�. 
the Fish and : Game Commissio:r;i. has no authority to designate other: 
grades -of- conservation officers than already i aesignated by statute, 
or to alli:iw any salary in excess of the statutoi'y amounts. ( Charles S. 
Stout) · : . : · · 

5-25-43-James 0. Beck, Director of Fish �nd Game. In re : Per-: 
sons in- federal servJce who are entitled to pu:rchase resident hunting 
and fishing licenses, under the provisions Of House Bill No. 157. 
being Chapter 140 .of the Idaho Session Lm\•s of 1943. ( Charles S. 
Stout) 

· · 

l 12-16-43.,.-Fish and Game Department. m the opinion of this 
office, it is a i misdemeanor for a fur dealer t6 have in his possession 
beaver pelts in the State of Idaho without �aving attached therelO 
a tag issued and attached by the Fish and Game Commission show- · 

ing that the same are lawfully taken and are lawfully in the posses
sion of the holder thereof, such possession b�ing a violation of Sec. 
35-1308, I. C.i A., _a_n_q Sec. 35-1202, I. C. A .. as amended by Chapter 
115 of the 1943 .Session Laws. (Charles S Stbut) , · 

1-7-44-Fisl-i" and Game Commission. In tl�e opinion of this office 
the Fish and Game Commission may legally ·enter into contracts 
with individuals to sein sockeye salmon in !Lake Pend d'Oreille t4li, 
relieve the overcrowding of said fish in the lake. the fish so caught 
to be sold arid the State to receive a percentage or royalty·  on the 
amount received for the fish, ;where it is not possible to relie\'e the 
overcrowding by longer · seasons or increased i bag limits. ( Charles S. 
Stout) ! - i . 

1-8�4-Fi�h and Game Commission. In the ·Opinion of this office 
the Idaho Fish and Game Commission may hot legally enter- into a 
cooperative agreement with the Game Commission of the Pro\'ince oi'i 
British Columbia. Canada, for the purpose qf the con�truction of a 
fish trap on the Lardeau River in Canada, to supply bo.th Commis
sions with Eiggs from a large species of rainbow trout known as 
Kamplook RainboV.'. (Charles S. Stout) I 

Digitized from Best Copy Available 



44 A 'ITORNEY .  GENERAL'S REPORT . : 

3-28'-44--Mr. Walter Fiscus, Fish and Game Commission. In re : 
Expenditure . of moneys in the Fish and Game Ftmd. ( Ariel L. 
Crowfey) · · i 

10-26�44-James 0. Beck, Director, Department of fish and Grune. 
It is the opinion of this office that a total of $6,000.QO and no more 
(Sec. 35-117,. I. C. A. ) 'may be transferred each year 'from the State 
Fish , and Game Fund 'to the Predatory Animal Furid. ( Charles S. 
Stout ) : '  

FORESTRY 

2-26-43--Hon--EI:�rikli_n Girard, State Forester. ( $) A child may 
not be employ�d in forest fire fighting if  he is under 16 years · of 
age. (b) ['here is no statutory prohibition against 'employment .of 
minors . without consultation with parents. Cc)  General forestry 
work is usually regarded as hazardous. (Ariel L. Crqwley) 

,1-14-43-!-Hon· Franklin Girard, State Forester. LQgs sunk in the 
Coeur d'Ale11e Lake, when ·raised are "prize ·logs,';' and must be 
sold by the. district inspector after publication of notice, and the 
proceeds • must be di:vided among persons. who have . driven logs 
during .the year. ( Ariel L. Crowley) . ; · 

5-1-43-LFranklin Gfilrard, State Forester. In · the ' opinion of this 
office the matter of 8.llowance to the State Forester of any com
pensation for purely Federal services compensable under th.e Clarke
McNary Act is the matter for determination by :the State Land 
Board, subject to the --approval of the State Boar<). of Examiners. 
( Sec. 37�131, and the 1943 Amendments thereof ln Chapter 125, 
1943 S. L.) ( Ariel L. Crowley) 

· · 
5-10-43�Hon. Franklin Girard, State For�ster. (lD The forester .is 

the person directly responsible for slash disposal on state forest lands. 
( 2 )  The clearance certificate on slash disposal should be issued by 
the State 11orester, subject to the regulations of the State Board of 
Land Commissioners . . (Ariel L. -Crowley) · 

2-10-44--Mr. T. H: Van Meter, Forest Supervisor, Payette Na
tional Forest. In re: Construction of Sec. 37-107, I. ·C. A. For the 
purposes ·  of said Sec. forest land is deemed · adequately prntected 
within a. radius of one mile of the place where the owner actually 
resides during the closed season. ( Charles S. Stout) 

GOVERNOR . 

1-13c43-Hon. · C A. Bottolfsen, Governor. It ·is the opm10n of 
this office that in case of a vacancy in the ·office of Clerk of the 
District. Court, and · .Ex-Officio Auditor aild Recorder, the vacancy 
should be • filled by appointment by the Board of County Commis
sioners until the nE>xt election held for the election of a County 
Auditor. and that same rule should also apply to the office of Prose-
cuting Attorney. ( Leo Bresnahan) · 

1-15-43-'Hon. C. A.- Bonolfsen. Governor. ( 1 )  The State is not 
liable either for the torts or crimes of its employees. ( 2 )  Is a claim 
presented • against the 'State for wholesale .. liquor license a valic 
cla:m ? ( Ariel L. Crowley) . 

2-2-43:-Hon . .  C. A. Bottolfsen, Governor. ·comments of Attorney 
General. in. ruling that the State Legislature has the constitutiona, 
authority •to repeal an initiative measure that has been passed anc 
has met all requirements of law. (Bert H;- MillerJ 

2-12-43-�-Hon. Edwin Nelson, Acting Governor. It is the opinior 
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of this office , that all laws which were in any: degree affected by fhe 
terms of the :Senior: Citizen's Grants Act are in full force . and effect, �j 
and reinstated as the laws of the State. (Ariel L. Crowley) 

3-3-43-Hon. C. A. Botto!fsen, Governor. ! Concerning constitu
tionality of House Bills No. 12 and 'No. 73. directed to the relief of 

. Providence Hospital at Wallace and St. Jos�ph's Hospital at Lew-
iston. (J. R. Smead) ! · . · 

3-8-43-Hon. C. A . .  Bottolfsen, Governor. \In the opinion . of this ' 
office, House Bill #130, 27th Legislative Ses�ion, is unconstitutional � its present form. ( Ariel L. Crowley) · 

5-4-43-Hon. C. A. ·Bottolfsen, Governor. iin the opinion of this 
office the State Bciard of Education may not prescribe a four-year 
course at the University of Idaho, Southern Brarich, for the pur- ' 
poses of giving teachers .training. ( Charles S.1 Stout) 

5-12-43-Hon. ·c . . /• .. J?ottolfsen, .  Governor. : Recommendations as 
to procedure where an adult woman. feeble-iminded and an inmate 
of State Sctiool and Colony, requires a cesarean operation ( Areal � 
L. Crowley) · - i · · . 

6-9-43-Hon. C. A. Bottolfsen, Governor. It is the opinion ,  of this� 
office that express '.legislative authority is a ln!lJldatory r)rerequisite 
to any gift of the tuberculosis hospital to th� United States'. - ( Ariel , 
L. Crowley) '  

7-29-43-Hon. C. A. Bottolfsen, Governor.: In re: Compact be
tween State : of .Idaho and the U. S., in the Albeni Falls Dam mat
ter, it is the opiniom of this office : < 1) That a binding compact may 
be entered . into between the U. �S. and J the State of Idaho. 
(2) That the power to_ enter into such conwact is legislative, ' not 
executive, and �arunot be recognized in the] absence of an act of 
Congress and of the Legislature of Idaho. ([3) That the surrender 
of the higher public use, as relates to powe1'I' plus the surrender of · 
the State's precedent location of power sitel>, plus the depriv8,tiQfl of 
the benefits of the public trust above noted, imay constitute''a .suffi
cient consideratfon to make such a compact iof binding force. ( Bert 
H. Miller) , , . i · 

8-18-43-'-Hon. C. A. Bottolfsen, Governor, . In re : Expenses of 
transportation to the Idaho State School and Colony of a child- re
cently committed by the Probate Judge of' Idaho County. (J. R. 
Smead) · . · · 

9-21-43-Hon. C., A. Bottolfseyt, Governor. ! In re : Proposed joint 
statement of policy transmitted by General Kenyon A. Joyce of 
the U. S. Army. ·rn the opinion . of this office the proposed joi;nt 
statement correctly recapitulates and extends into practical opi;!r-· 
ative form the reatiirements of ' the seventycfourth Article of War. 
(Ariel L. Crowleyf 

· · 

9-27-43-Hon. C . . A. Bottolfsen, Governor. bl The State of Idaho · 
has the exclusive right under existing laws to transport .liquor into 
the State o� Idahq, except tqat the State Dispensary tnay grant a: 
license to a :manufacturer of alcoholic liquor: to manufacture, which 
license may ' include transpprtation of ingredients ; ·  and, under Sec
·tion - 802, ministers, priests, rabbis and religious organizations are 
authorized to import sacramental wines. ( 2l i The State'. of Iqaho has' 
the exclusive right of sale of liquor within the State of Idaho, . except[ 
that lkensed manufacturers may sell to customers outside the State; 
(Ariel L. crowley) � . 

i 

10-9-43-Governor C. A. Bottolfsen. In r� : Idaho's state gasoline 
tax is applicable in cases of purchase by the !Federal Government or 
its agencies.: (J. R. Smead) · · · · : · . . 

· · · 
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i . 
10-28-43-Hon. C. A. Bottolfsen, Governor. The Superintendent 

of the S�ate Hospital South cannot enter .into contracts for payment 
of wage!:1 to inmates for labor performed simply as a matter of con
tract. ; But in the opinion of this office· the medical, superintendent 
may (Tit.le: 64 Chap. 1, I. C. A.) determine the treatment and the 
mode bf! cmntrolling the · patients most conducive to their welfare. 
Sec. 64-tlO. < Ariel L. Crowley) 

1-18�44-;Hon. C. A. Bottolfsen, Governor of Idaho. In re : Spe
cial constitutional and statutory provisionsc...which must be given 
consider4 tion in the solution· of the soldier Vote problem. ( Ariel L. 
CrowleyL . · · . . · . 

2-21-4 ' Hon. C. A .. Bottolfsen, Governor of ldalfo. In the opinion 
of this dffice the legi'stature cannot reduce the age qualification of 
voters below the minimum age of 21 years prescribed by Art. IV., 
Sec. II., 10( the Idaho i Constitution. ( Charles. S. Stout) · ' 

3-2-44-j--Hon. C: A . .  Bottolfsen; Governor. . . In re : Application of 
the terms 0f Sec. 59-207, I. C. A., to the resignation of R. H. Young 
as a member of the P. U. C., to accept appointment as Comrnis- . 
sioner o� Agriculture. < Frank Langley ) 

3-3-441Hon. C. A: Bottolfsen, Governor. In the opinion of this 
oITice, t�e 'Governor may rejec.t or approve in toto as many items 
as he desires of an appropriation bill passed by the legislature, but 
may_ notted

, 
uce any it

.

em and approve such item as reduced. \ Charles 
S. Stout , 

· 

3-8-44 Hon. C. A. ; Bottolfsen, Governor. In the. opinion of this . 
office, a lpublic officer in Idaho may require payment of a special 
fee befoJie testifying as an expert witness for a private. litigant' and 
need notj account to the State, but may lose salary for time absent : 
from off�dal c4ity in excess of his annual vacation leave. ( Frank 
Langley), . , . · 

3-9-44..:._Hon. C. A . . Bottolfsen, Governor. House Bill No. 1, 2nd 
Extraor.rliriary Session ( arnendatory of the charter. of

. 
the Lewiston 

School District) is constitutional. ( Ariel L. Crowley) 
3-9-44f-Hon. C. A.! Bottolfsen, Governor. Re : . Constitutionality 

of Sena 1e ' Bill #2, 2nd Extraordinary . Session. 27th Legislature. 
( Ariel L. Crow le-Y) ! • 

. 

3-9-44:]--Hon. C. A. i Bottolfsen, Governor. In the opinion of this 
o ffice, House Bill No. 3 and Senate.Bill No. 3 of the 27th Legislature, 
2nd Extra Session, are both uncons�itutio11al for reasons herein given. 
\ Ariel L� Crowley ) · ' ' 

3-9-44-'-Hon. C. A. Bottolfsen, Governor. Re : Constitutionality 
of House Bills 8 and 9 ( Teachers' Aid Bill) 2nd Extraordinary Ses
sion of the 27th Legislature. ( Ariel L. Crowley) 

4-11-44-'.Hon. 1C. A. Bottolf.sen, C::iovernor., In the opinion of this 
office a contribution of one hundred dollars tov.rard expenses of the 
36th Annual Governors' Mee·ting is a legitimate expenditure by the 
Governor. ( Ariel L. Crowley) 

10-3-44-Hon. C. A. Bottolfsen, Governor. In the opinion of this 
office salary of the Commissioner of Public Assistance may be in
creased in- the. amount suggested, if the funds are paid out of . funds 
which come from the Federal Govt. to be used in the administration 
of old age assistance and aid to dependent children and dependent 
biina. < Thos. Y. Gwilliam) 

12-4-44-lHon. C. A. Bottolfsen, Governor of· Idaho. It is the 
opinion ·of : this office that the in!'umbent Governor is not author
ized to a:p:i;ioint the members of the State Tax Commission, as pro-
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vided for in SJR #3, which amendment was ,approved on November 
7th, hi advance of the convening of the Senate, nor until the legis-' 
lature has made' the amendment workable !by appropriate legisla-
tion. (Fran� Langley) ' , 

HIGHWAYS 

4-7-43--Andrew G. Sathre, Cottonwood. U is the opm10n of this 
-office that a Highway District -in the State of Idaho may expend 
money for repairs or construction of roads ! outside of the borders 
of its own district. ( Sec. 39-1521, Sec. 39-152�. ) (\Vm. A.: Brodhead) 

6�10-43-J"oe D. Wood, Director of Highw�ys. In the opinion ·of 
this office the legislature has made no provision for continuing ap
propriation for capital outlay, Sec. 21-207, I! _C. A., for the Bureau 
of Aeronautics, and the unappropriated moneys in the State Aero-

· nautics Fund cannot be devoted to the use. [< Ariel L. Crowley) 
8-17-43-R. H. McFarland, Naples, IdahoL In re : Status of a 

country' road used , by the public for fifteeri years and which , hq.s 
never been ,Yorked by the county._ - (Wm. A. Brodhead) -·"�0 

1-24-44-Hon. Joe, D. Wood, _Director of Highways. In, the opinion , 
of this office, County CommissiQners in the exercise of their duties 
as defined in Sec. 30-705, . I. C. A., may 18.wfully expend money 
from the Colmty Road iFund to pay the expense of snow removal. 
from county roads. CWm. A. Brodhead) ·: -

5-4-44-Mrl Charles Stout, Attorney at ,Law; Glenns Ferry. Idaho. 
It is the opfoion of this office that the offices of County Commis
sioners and Highway District Commissioners are , inconsistent and 
incompatible , \and . as a matter of sound public· policy said office1' may 
not be held by the same person. (Wm. A. Brodhead) 

9-5-44-Mr.\ E. ':.vl. Rayborn, Attorney at Law, Filer, Idaho. It is 
the opinion of thi:s office that : ( 1 )  it would: be legal for the local 
highway district -to spend money to cover a ditch as part of improve
ment of a ceritain r,qad; and ( 2 )  it would not: be a legal ,expenditure 
for the city to spend money on that portion 0f the ditch ·outside the 
incorporated limits: (Wm. A. Brodhead) ' -

i -
! 
' - -
i INDVSTRIAL : ACCIDENT BOARD 

2-8-43-0pi�io� - of Mr. Thomas Y. Gwillia� to Members of the In
dustrial Accident Board. :n is my opinion' that the Industrial Acci
dent Board c� legally and properly accept additional fonds for in- 1 
crease of salaty, ii, the· So<:fal Security Board deems it necessary for, 
the proper and effit:ient administration of the Unemployment Com-
pensation La\\j. _ , . , 

7-14-44-Industrial Accident Board, Statehouse. It is the opinion. 
of this office �hat the ' Industrial Accident Board may designate a' 
purchasing Agent for the purpose of purchasing supplies necessary 
in the operation of the Unemployment Compensation Divisio.n, for 
reasons herein\ given. (Bert H. Miller) · 

\ . : · _, ,  - . -
i INSURANCE 

2-4-43-Howkd i M. Cullimore; Director of Insurance. It is the 
opinion of thi� 6Il$ice 'that the State�. would not be extending its , 
cr:edit by entering int& a policy of liability iinsura.nce in an inter-11 
insurance exch,ange,, 

provided :he membership fee, premium - and, 
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any contingent liability there may be is not disproportionate to the 
rates charged by stock companies: for the same class of.._insurance. 

6-29-43-::---Howard .Cullimore, Director of Insurance. In the opinion 
of this office it is not legal for a county mutual fire ins4rance com
pany. organized under the laws of this state and with total assets 
of fifty thousand dotlars, . to invest twenty-five thoi.isand dollars of 
their emergency fund, as provided under Sec. 40-1808, in · Guaranty 
Fund certificates, as, set forth in Sec. 40-1708, LC.A. (Frank Langley) 

7-27-43-Howard M. Cullimore,. ·Director of Insurance. In the 
opinion of this office, the proposed undertakin�of the Bingham Coun
ty Mutual Fire Insurance Co. and private individ4_gJi; for retire�ent 
of illegcil investments may be appi;-oved, as equij;able . .. (Ariel L. 
Crowley) · 

7-30-43-'Howard M. Cullimore, Director, Bureau of Insurance . .  
In the opinion of tlnis office an association newly organized .<tnd 
doing busine'ss under Ch. 110 of tfue ·1933 Session Laws, may legally· 
issue· only one certificate to any member, and that such certificate 
may cover either death or accident or both, and that the maximum 
amount payable on any certificate is $3,000.00 ( Frank Langley) 

8-25-43-H. M. Cullimore, Director .of Insura,nce: In .the opimon 
of this office the fact that a person is a non-resident of Idaho \vould 
not preelude hirn. from being issrned a license to sell insurance for 
a benefit association in Idaho. (Charles S. Stout) 

· 

9·27-43-Howard M. Cullimore, Director of Insurance. In re : ·  
Necessity. i f  any, for the attorney in  fact of  a reciprocal fire. insur
ance exqhange to qualify to do business in the State of Idaho� ( Ariel 
L. Crow!ey) '•? -

10-21-43-Howard M. Cullimore. Director of Insurance. It is the 
opinion pf this office that .a. county mutual fire insurance company 
may, byj proper amendment of its Articles of Incorporation, convert 
itself into and become qualified to transact business as a domestic 
mutual fire insurance · company, subject to certain provisions herein 
mentioned. l Frank Langley) 

12-13-43-Howard M. Cullimore, Director or' Insurance. In the 
opinion of this office the fact that an insurance company has 50<';( 
of its assets on depos'it in Idaho banks does not except it from the 
requirernents of Secs. 40-803 and 40-804, I. C. A., as amended, of 
paying an annual tax of 3% of the gross premiums. collected. ( Frank 
Langley) 

12-22-,13-Mr. H. M. Cullimore, Director of Insurance. In the 
opinion of this office the amount in the benefit fund of a mutual 
benefit association, organized an.cl operating under Chapter 110 of 
the 1933 Session Laws as amended . by Chapter 114 of the 1941 
Session Laws, may legally· be im;ested in bonds or securities guar
anteed by t]1e Federal' Government and issued by a building and 
loan association organized under the laws of Idaho, provided that 
such bonds or securi:ties are not estimated above their current mar
ke.t Yalt,e. ( Frank Langley) · 

12-20-'14--H. 1\1. Cullimore,\Di1rector of Insurance. In the opin"" 
ion of this · office, Chapter 43'-.J.713, I." C. A. as amended, applies 
only to the State Insurance Fund and not to all ·workmen's • Come 
pensation carriers. (Frank Langley) . '·'-2-14-411-Mr. H. M. Cullimore, Director of- Insurance. It . is our 
opinion that a domestic life insUJrance company is not requ_ii'ed to 
deposit with the Dept. of Finance- the $50,000.00 surplus · requfred of 
i t  at the time of its qualificativm to transact business in Idaho. 
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However, a domestic life insurance compan:1<J is required to have a 
$50,000.00 surplus ; S€c. 40-707,- I. C. A. (Fr�nk Langley) 

2-15-44--1\fr. H. M. Cullimore, Director bf Insurance. in the 
opiniort of this cfflice · a mutual benefit association, organized and 
doing business .under the laws_ of the State of 'Idaho, and . having 60<;<- · 

or more of its assets invested in securitie's bf a building and loan 
association of Id�10. which securities are gµaranteed by the gov
ernment of the U. S., is required to -pay a tax · of 1 <;le only of the : 
gross premiums collected by.it, and not a ta'< of 3 ''k .  (Frank Langley) 

7-31144--How�rd M. Cullimore, Director of Insurance: It is the 
opinion · of this office that the Director of !Insurance may -legally 
authorize and license a domestic mutual fiire insurance · company 
organized under the provisions of Chap. -17,\ Title ' 40, I. c-:- A., to 
write pnly fire insurance coverage on the property, both : real and 
personal, of its members, subject to the lim�tations on th� amount 

--of the i coverage as stated in Se€, 40-1718; apd insofar as property 
of the : foregoing description is listed in Sections 40-302, 40-303 and : 
40-313J I. C. A., it mav be insured by a domestic mutual fire insur-
ance company.- (Fi·ank Langley) i . : 

8-8-44-Mr. Howard M. Cullimore, Director !of Insurance. H is the 
opiniori of this office that unpaid guaranty uund certificates of _ the 
Snake River Mutual Fire Insurance Co. may1 not _be refunded by a 
new is�ue of certificates. ( Frank Langley) i _ 

\\ ! . 
! LAND DEPARTl\IEN'lj 

9-17-43-Robert Coulter, 1'.and Commissione!r. It is-trre ·opinion of , 
this office that certificate of clearance mentioned in- the- State Fire 
\Varden�' agreement does not exonerate timber ' producers from 
statutor:y liability for slash disposal. (Ariel L. Cro\\<·Ieyl 

10-7-43LRobert Coulter, State Land 'commissioner. In re :. Action 
to be tak1en by the State Board of Land Commissioners in the matter 
of conve�ance of the SW './, SE �" of Sec. 16. !T. 35 North, R. 3 Vi., 
B. M., . and Lots 25, .26, 27 and 28, of Sec. 16, 11- 3"5 N., R. 3 W., B. M. 
(Arie_! L. \ Crowley) , . _ 

10-9-43-'-Hon. Robert Coulter, State Land Commissioner. In the 
opinion of, this office, that if, as a matter of policy, the State Board 
of Land Commissioners desires to allow an application for lease made 
jointiy byl a partnership having a % interest in the lease and ·a cor
poration 11aving a 1(3 interest therein, there! is no legal obstacle . •  

l Ariel L. :Crowley) _ 
10-12-43'-Robe:::t Coulter, State Land Comn1tissioner. In , the opin

ion Of this office it is not a lawful proceeding; for the State to sub- ' 
· ordinate its 'reserved title to a: mortgage to be given to the U. S. or ' 
one of its ii.gencies for development of irrigation, and the ;Land Board 
and the IJ.and Commissioner must be held without jmjisdiction . to 
enter into i such an agreement. (Ariel L. Crowley) 

11-3-43-.+-Hon. Robert Coulter, State Land Commissioner. In re : 1 
. Transfer of land - sales certificate rights frqm Emma B. Egbert; 

deceased. 'upon snowing by her heirs as to an agreement between 
them. The Land Dent. is \\<ithout authority !to recogni:i;e-- transfers 
made solely by agreement to.the transferees. ( Ariel L. Crowley) 

12-6-43--!..Hon. Robert 'Coulter, State Land Commissioner. In the 
opinion of ! this office Hl a probate proceeding\ may be had in Ida_ho, 
and upon !that proceeding the. land department may recognize dis
tributees as the owners of the· existent rights under the land sales 
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r : , 
certifica�es distributed, : (2)  where a probate proceeding is other\':ise 
unnecessary, the land : board has full authority to adjudicate the 
claims of the distributees under an Oregon decree, ( 3 )  unless there 
is a proll1ate pr.ciceeding, 1 or a determination by tlhe land board upon 
applicatipn to it, the Oregon decree is without force. being mac':c 
without purisdiction. (Ariel L. Crowley) 

1-14-44-,--Robert Co�t�r. State Land Commissioner. In re : The 
power or the State to: sell leased lands bv adivertising the s:i.me. 
( Ariel LI. Crowley ) · 

� 

1-17-44-State Board of. Land Commissioners. In re : Sec. 37-10:'. 
I. C. A. and Sec. 56-4�3. I'.' C. A., in general. the law of slash dispoo:ili 
on fores� lands ; certificate of clearance and cooperat i\·c comrac: ; :  
criminal I liability and liability on slash . disposal bond. I Ariei L. 
Crowley j · 

1-25-44-Hon. Robert Coulter, State Lan9 Commissioner. Ir: re : 
O\vnershnp of mineral rights in the NE i,:;, of the SW �� and the S :  o 
of the Si.V 14 of Sec. 15, T. 14 S .. R. 43 E., B. l\L Bear Lake County. 
l Ariel Il Crmvlev) : 

· 
. 

2-11-44---Hon. Robert :coulter, State Land Commiss ioner. fr( the 
opinion bf this office the quit claim · deed attached to the State 
Land Salte Certificate No. 19975 is not sufficient as an assignment 
for reas�ns therein giv�n. ( Ariel L. Crowley) ' 

3-18-44-Hon. Hobert Coulter. State Land Commissioner. lr is ti1e 
opinion pf this office that when landS given to the State by �I:.·. 
Arthur <f · Ewing .are sold, the proceeds should be put in the per
manent public. school endowment fumd; tAriel L. Crowley 1 

3-21-44-Hon. Robert Coulter, State Land Commissioner. \\'!-.en 
an applicant- for purchase of timber is the sur:cessf>JJ bidder anci 
onlv bidder at a t imber sale. it is our ooinion thait the .contract c.ro>e 
at 0the imstant the bid was accepted. (Ari'el L. Crowley ! · . 

3-21-+!l-Hon. Robert Coulter, State Land Commissioner.' It :s 1he 
opinion bf this office that ' the 0. P. A. ceiling i::;-ices on tin;oer z,re 
not bindung on the State. t Ariel L. Crowley i 

I LAW EXFORC�IE:XT 
Bi;treau of )lines ·and Kilowatts 

-�-15-4t;--Harrison C. Dale. President. l:ni\·ersit·; of Id<:ho. · 1 1  T''o:· 
Bure·au , f :-.lines is not an agency independeni: of t!'le Cni,·e!-:;ity. 
\'Ct it is ot exclusivelv .under the control of the t:ni\·ersit,-, 1 :2 '  The �'xpenditure of the sumi approprrated to the Bureau of - �lines c.r:d 
Gt:ology · does not rest under the direction of t".'le president of ti:0 
l'nin'rsity. ( 3 )  The Board of Regents is respon5'ible for the r2;,1lar
ity of disbursement of appropriation made to the Cni,·e1·sity for th.e 
Bureau .iif :\lines and Geology. ( Ariel L. Crowley1 

I • • 0-23-4-jl-:.\lr. Charle� _E. SI?D�r: CoJ".1ffi1ss:ol".er Dept. .Jf Law �n
forcememL In the op1n1on or this office Ji. mine license ta..'.: pc.:c lr: �243 forl the prhile�e of mining during -t_hat Yt;,�r. may .be deci,.:ct�ci 
i ron; the cro:;s receipts of the operator m 1943. m arr:nn>: a t t ::le 
::et proc�t>ds upon which to calculate the iic�e :ax fo;- 19'1� c,;:;2r
:n ;or:s. \iJ. R. Smead) 

3-:.:.::-44-:.\rr. E. F. Carpentier. Direcrnr. :\Iine and K:'.ow�t: Bu
r.:J.l:. In the opinion Olf 1hi.s office : ..,.';.1 ) a pe�o:; w'.:o re�s�.ered 
3.nd \·ott1d in rlis 0\1-!1 county last election and has sir::ce rr:o\·ec. but 
:�c:.:;'i,' r·��"if hjf';;,��';io,�·�uig,;,•',";::, �;'., ;T;:_.,s;,�;,} , �;; 
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legal re�idenc.e ; · (2)  a state employee temporarily: absent from the 
COl!.nty lTI Whrch he livep with the mtention Of re.turning ·when ·his employment by the State ceased, would not be c0nsidered · to ha\·e 
changed his �esidence. ( Chas, S. Stout) ' 

11 i 
: l\liscellaneous ., ! 

11-1-43-Charles E. Spoor, Commissioner of Law Enforcement. 
In .the opinic\n of th is office conditional sales contracts covering 
trailer houses should not be filed in the office of t!he Dept. of Law 
Enforcement, ; but should be filed in the office of the countv recorder 
as provided by Secs. 62"801 and 62-805, I. c. A. (F1rank Langley) 

. 2-8-44-,.Hon. Charles E. Spoor, Cornmissioner ·of-:caw Enforcement . 
In re : Letter i .of Dr. J. L. Harrison. acting for the Board of Chiro� 
practic Ex�ners,. and defining "reciproCity." ( Ariel L. Crowlt>Yl 

1 Bureau of l\Iotor Vehicles 
.· ! 
.' 5-12-43-Hcin. Chas. E. Spoor, Commissioner of Law Enforcement. 

· School districts are prohibited from leasing their! busses to auto 
transportation companies for use during the summer· season. (Ariel 
L. Crowley) ' . · \ · 

- 5-12-43-Hqn. Chas. E. Spoor, Commissioner of Law Enforcement-. 
· ( !') The Commissioner of law enforcement has no ' power to make 
. any deviation i relative to reduced license plate fees or ' other fees� or 
. the 1% gross '.revenue true for a bus operator with a1 P. U. C. I. per
mit operating ia common carrier system for a period •Of three months 

�' between_ Bois� and Mountain Home. ( 2) Interpretation of Sec. 48-
) 127._ Subdiviskm G, I. C. A: relative -to the seating capacity of busses. 

(Ariel L. Crowley ) 
. 12-20-43-H�n. Chas. E. ;Spoor, Commissioner of L�w Enforcement. 

In . re :  Certificate of title :No. 450135. covering Motor No. K 64570. 
1942 Nash Coupe Model 4242, registered in the name of Harold C. · 

Fuller. In the opinfon of this office, no lien existed :and the depa1'-t-· · 

merit should iSsue a duplicate of the . original title issued to Harol.d 
C. FUiler without lien. ( AJriel L. Crowley ) · : 

1-28-44-:-Ch�s. E. Spoor, Commissioner, Dept. of Law Enforcement. 
fn the opiniorl of this office a police officer who exceeds the. spcea 
·Jimits, prescribed by statut(". or by . city ordinance, or who drives a 
motor vehicle 'through a' stop sign or re<;l. light on a highway or street 
whe'1,1i attemptjng to . plac� a }aw violator under arrest, is not himself 
violating the law. (Frank J.,angley) i . 

9-.5-44--Chas. E. Spoor, . Commissioner:. Dept.· of La�v Enforcement. 
It is the opinion of this office that a part-year's li�e�se. m.aY law
fully be issued! for aircraft based on the dates govern.mg the )SSUancc 
of a part year's motor v.ehicle license. <Frank Langley) · 

i , ,  . 

i Bureau · o:f Occupational Licenses. I 
5-12-43-Hob. Chas. E. Spoor, Cormnissioner of LaJ.. Enforcement. 

Bureau of Occupational Licenses. In the opinion of this office a 
shop having orie registered cosmetician may have one apprenti�e. but 
may not have t;wo apprentices unti� there are at least three registered 
cosmeticians employed thene. ( Ariel L. Crowley) , 

· 7-27-43-Cha'.s. E. Spoor. Commissioner of Law Enforcement. (1)  
Idaho Embalniers and Funeral Directors' Examining Board may 
not allow credit for time served as a�prentice before 1 receipt of ap
pJJcation for ·apprentice Elnnbalmers' l1censes by the Dept. of Law 
Enforcement. j (2)  In th.e opinion of this office the "twenty-five 
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hu-:lan bodies" required to be embalmed r.eed not have been em
balmed within the State of Idaho. (Ariel L. Crowley) 

8-�7-43---;:Mrs. Lel� D. Painter, Director, Occupational Licenses. 
In zre : Bolfon Nurse: Training Act, Nurse Cadet Corps. As lo�g as 

. the :standards of the Idaho law (Sec. 53-l&J2 ) are met, th{lre is no 
reason why an, Idaho Training School may not, by association with 
other institutions, provide. for transfers . of its students for any 
sped:ial training or practice required by the Federal Act, as part of 
the / trajning in ·  the-Idaho School. (Ariel L. Crowley) 1�-1-44-Mr. ' Chas. E. Sp.o_or. Commissioner of Law Enforcement. 
It i the opinion of this office that the University of Idahi:f is bound 
by . hapter 88, 1935 S. L. ( concerning chauffeur's license l cts well as 
its / employees,

.
• provided that the employment in any given , _ca.se is 

for the principal purpose of driving a moror vehicle, and that the 
driving is done, in some part at least, on one or more public highways, 
I J . f R. Smead) 

I l\llSCELLANEOUS 

1-8-43-Hon� Perry Mitchell, State Senator. It is the opinion of 
thi'S office that it is not necessary that · the State Council of. Defense 
re�uest the payment of necessary expenses of a .local council of de
fernse before the board of county commi:..�sioners may legally pay 
such necessary· e."'pense; Sec. 65-3790, I. C. A. ! Charles S. Stout) &' -13-43-Hon. Perry W. 1\1-itchell and George L. Ambrose, State 
S nators. It is the opinion ·or this office that the 27th Session of 
th State Legislature mav either amend or repeal the Senior Citizen 's 
Grants Act. < Bert H. Miilerl · 

/1-27-43-Hon. S. Reed Andrus. Hon. F. C. Gillette, State Legislat-
011s. In re : Lava Hot Springs. Does the State h:.::ve power to lease 
the La\'a Hot Springs property, and if so how may it be ' accom
pmshed ? \ Ariel L. Crowley ) 

,1 2-3-43-�Hon. Geo. Donart , S ta t e  Senatot. The question of prohibit
i!l.g peaceful picketing is a. purely .feclet'Lll question ; however. the 
phlct ice of peaceful picketing is "'ithin the protection of the con
s1 i tut  idnal guarantees of free speech. < Ariel L. Crowley) j 2-5-43 -Hon. J. D. Price and Hon. l\1o::.es Christensen, St at e Leg
i�;lators. In re : House Bill No. 86. as to .the validity of this proposed 
Itgislation. It is ·the opiniop of this office that any attempt to reg
l1late or control the owner ' of the land in his property rights in a 
\1fell which he may drill upon his O\Vn premises as contemplated by t�1is act would be unconstitutional and \·oid. \ Leo Bresnahan) 

I 2-12-43-Hon. /F. C. G'.lle_tte, State -Semator. ( 1 )  In re : Proposed 
disposal by the Legislature of the Soldi;ers ' Home. Sec: 12 of the 
11\dmission Bill fprbids any us·e being mmie of this land or the build
rngs. except for I the purposfi' of establishing. supporting or maintain 

ini:: charitable institutions endowment fund. ( 2 )  The Gooding Hos
'.J ital is a creature of statute and is subject to legislativ.e control. 
1 Adel L. Crowley) · 

. 2-24-43-Hon:; l\T. L. Ho�sley, Speaker of House of Representa
tives. ( 1 ) What acts. and what part;; of what acts did the Senior 
Citizens' Grants Act repeal.? ( 2 )  Can House Bill 74. a repealing act. 
re,·ivc those ac,ts or parts of acts repealed in view of Constitt+tion 
Article 3. Section 18 ? (3)  Does Section 65-512. I. C. A .. conflict with 
Constitut ion A�t icle 3, Section 18 ? 4. Would i t  be· advisable to re-l enact Chapters) 180 and '181, 1941 La\vs .. or amend them so as to re

, enact them in r'fect? ( Ariel L". Crowle�-1 . 
: 
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2-'25-43-l-Hon. R. L.. Anderson, State Representative. It is the 
� opip.ion of !this] office that it is not lawful for a legislator to contract .with the State for the purchase of livestock from the prison farm. �Arie} L. <;ro:fley) ·· . . 

· · '. ' 3-9�43-Hon" C. E. S�monson, Bursar, Albion Normal. Jn i·e :  State 
employee c;Ioirig othe.r . work while drawing salary from the State ; 
Sec. 65-20�0, r, c. A. (Ariel L. Crowley) ' I .. ' 

· 4�l-43-Brigadier-General McConnell, Adjutant General, State of 
Idaho. ( 1 )  Officers .of ·the National Guard who ! have been ordered 
to •active duty :status. for one year. and have accl!lmulated leave dur
ing that tfilte, are to: be granted leaves as though they were officers 
in the regular . Army·,,of the U. S. (2} The Staiute governing civil 
.department feaves of absence (Sec. 65-2407, I. G. A.) has no appli
cation to ttje military department. < Ariel L. Crowley) .. 
. 4-13-43--Secretary·, Lava Hot Springs Cemetery District. Iii the .. opinion of t;his office, Jur:ids of a cemetery district! cannot be. invested 

. . in governm�nt bonds .or other securities. (Charles; s:· Stout) 
·4-29-43-Ray Wilson, Clerk of the District Court. In re : House 

. Bill #80. 1n the opiniion of this · office a leave of absence granted 
. ' a clerk of ai district court by the county c()mmissioners of his county· 

. � · should not \extend beyond the time of the next general election, 
r which would be in 1944. ( J. R. Smead) 

: 5-4-43-Albert G'. Jones, Commander of the G . .  A. R. By virtue of 
Sec. 63-401 and Sec . .  63-4_02, I. C. A .. the G. A. R.: may occupy space 
provided in ithe capitol building, . and utilize storage space, but can
not incur ariy valiCL obligation against the State without an express 
appropriation. (Ariel L. Crowley) 

10-6-43-Mark M. Merrell, Medimont, Idaho. · In the opinion of 
this office it is µnlawfcl to drive a, motor vehicle. past a school 
bus or othe� vehicle used by a school district . to i trabsport children •-

, .: to. and from i, school at- a time ,when anyi:me fs getting on or off said 
. ,: bus or .:ither vehicle . .  See S,ec .. 48-1104, I. C. A. (Win. A. Brodhead) -

. . t 11-3-43-Aberican 
-
National Detective AgenC)f, Salt Lake City . 

.. In re : Lega1 . status 'of the American National Detective Agency; 
' l .e,, is it within the Blue Sky Law, the Collection Agency Law, or 
the ' law prohibiting the practice of law without a license ? < Ariel. :r,.. Crowley) \ · . . . . 

. · 12-6-43-BJ E. Lutterman, Law Dept., Chicago, Milwaukee, St.. 
Paul and Paeific R. R. Co., Seattle, Washington. In the opinion of 
this office that, as relates to public conveyances, drinking of intoxi
cating liquor I therein/-qpening of containers containif1g intoxicating 
liquors thereip, . and all •other uses of intoxicating liquor therein. are 
prohibited. · { Ariel L. Crowley )  

1-19-44-H�n. Lindsay C. Warren. Comptroller General o f  the U. S. _ 'In r�: Sugge$ted refund to federal agencies of state gasoline tax. 
See opinion tQ Gov. Bottolfsen of 10-9-43. (J. R. Smead) . 

·· .1-31-44-Hdn. Carl W. Beck, Supt. Fort Hall Indian Reservation. 
What is - the ilegal affect of the . pre-marital blood test law upon 
common-law jnarriages in Idaho,? ( Ariel ,L. Crowley) 

2-10-44-M�. J. H. Blandford, City Attorney, Twin Falls. In i:he 
opinion of this ·office a municipality may not call' for· payment · and 
refund of municipal bonds where the bonds are not callable accord
ing to their terms and:. the municipality is not in default in the pay
ment of such bonds even though it may be to thei advantage of the 
municipality �o do so . .  unless the bondholders agree to the plan. 
( Charles S. Sfout )  

\ 
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��-4-44-Hon. J. R. Meeker, Member of House of Representatives, 
Boinners Ferry. Inf re: Right of Bouhdary County to assess and tax 
rehl property which ;has escaped taxation in recent years becau�e 
it 1 was at one time exempt from taxation, but changed owners�p 
several years ago and the present owner failed to record his deed. 
( �rank Langley) I · ' 
. 13-J-;!�Mr. Johrt �ee, Rigby! I?ali.o. I� tI:e opinion of this office 
lrt d1v1dmg a county rnto commissioners' districts, the Board of Coun
t:ij · Commissioners : m ay legally exercise a reasonable discretion i n  
fixing the boundaries o f  such districts, and may properly take into 
c�nsideration the topography, transportation facilities, and the wishes 
of the voters of the county ; such distr'icts need contain .only ap
proximately equal populations. < Frank Langley) . i 3-23-44-Mr. B. P. Thamm, Clerk of the District Court. Hailey. It 
is; the opiniop of this office that, in order for a girl to be a deputy 
cllerk of the District Court, and ex officfo auditor and recorder:, she 
must be at least 21 years of age, as weU as meeting the other,,re
q1uirements of that office. ( Charles S. Stout) 

4-3-44-Mr. Ernest Anderson, Attorney for the Village of Wilder. 
ln the opinion of this office: ( a )  a municipal official, upon his entry 
±nto U. S. military service, may not be granted a leave .of absence 
by the- appointive power to extend during the remainder of his 
term with the right ·to return to his position any time prior to the -
hxpiration of his :term ; ( b )  it therefore follows that such municipal 
!officer may not require iiis successor in office to surrender the of-�ce. < Frank Langley) · 

5-8-44-Mr. F. (G. Harrefl, City Clerk,. Sandpoint, Idaho. It is the 
· pinion of this office that: ( 1 )  The State through .its legislature may 
: delegate authority · to Cities or villages to establish by ordinance the 
·numi;ler of beer or other liquor dispensaries for which city licenses 
will be issued; (2)  'The city may by ordinance restrict the operation 
of beer parlors and the sale of beer generally to locations or zones 
within which it iwill license such P.laces ; f 3 )  There is no provision 
or �errnission for license fees or the issuance of licenses to organiza
tions of any sort for the privilege of seiling or in · any way dispensing 
or handling an)f other type of alcoholic beverage except beer, for 
which license charges are definitely established by state statutes. 
( J. R. Smead) 

I 
BOARD OF PRISON COi.\DUSSIONERS 

,· �-26:43:-B?a�? of Prison c;o.mmissiIDners. In the opini,i;in of this 
.bfIIce it 1s w1ttim the authority of the State Board of Prison Com
missioners to provide care, either by direct expenditure of money 
or by contact;·:for a prisoner who is injured by the violent act of 
another prisoner while incarcerated in the penitentiary. ( Ariel L. 
Crowley and Charles S, Stout) , 

11-10-43-To1.Members of the Board of Prison Commissioners. In 
the opinion of �his office the warden of . the State Penitentiary ·can
not legally be paid fo1·, services rendered to the State anv compensa
tion in addition to that provided as salary by Chapter 128 of the 
1943 Session Ija\ys. ! Frank Langley) j STATE PENITE:STL-\:RY · 

5-26-_4�1\Ir . S_. M . . Poarch, . \�·arden. State Penitentiary. I� is 
the opm1on of/ this offlc,-, that 1t. 1s the duty of the \Varden to have 
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a seriously injured prisoner removed to the peJJ,itentiary only 'as 
soon as such :Prisoner has recovered to the extent that there is no 
longer danger :of complications due to any such removal, and when 
facilit ies for qarirtg for him wi�h,in the penitentiary are adequate. 
(J. R. Smead) ( 

DErART1''1ENT OF PUBLIC ASSISTANCE 
1-2-43�Hon.i Albert Lee, Comrnissione:r of J?�blic Assistance. In 

re : Further interpretation and explanation of ithe Senior Citizens' 
Grants Act. (Ariel L. Crowley) l 

4�15-43-De�t. of Puqlic Assistance. In the opinion of thise offi.ce 
the recovery clause (Sec. 24-a of Sec. 2, of Chapter 119, 1943 Session 
Laws) is retroflctive. (Ariel ··L. Crowley) ! 

5-4-43-H. e Baldridge, Commissioner of Public Assistance. In 
re: Constitutior'.1ality of Sec. 24-a of Chapter 119\ 1943 Session Laws . 
See also opiniort of June 4, 1937, to Robert E. Dow. (Ariel L. Crowley) 

5-26-43--H. C. Balfuidge, Comrtlissioner of Ptiblic Assistanc&. In 
; re :  Form No. 102-G of the Departm�nt of Public! Assistance, in cases 
arising under subdivision (b)  of Sec. 5, Chapter , 180 1941 Laws. 
(Ariel L. Crowley) \ . < . .. 5-29-43-H. C. Baldridge, Commi,ssioner of Pul:Hic As�1stance. The 
State of Idaho i has no responsibility. for a defect ive child who was 
released by the', parent to a Utah agency, and tl\e release signed by 
the mother is yalid. (Ariel L. Crowley) . \ 

6-1-43-H. C.i Baldridge, Commissioner of Puplic Assistance. In 
re: Rule-making authority of the Dept. of Public iAssistance, in ruling 
the income and resources from agricultural labor ishall be disregarded 
in determining 1;grants of recipients of old-age :assistance. Subsec. 
(b) , Sec. 2, Chap. 181, S. L. 1941; Subsec. (a) & (b) Sec. 3, Chap. 181, 

· S. L . .  1941. (Ariel L Crowley) · i j !  
6-7-43-Dept. lof Public As�istance, Division ofi Child Welfare. In 

re : Legal status of Ruth Huitt. Can a marriage contracted by her 
be legal ? (Ariel! L. Crowley) · 

11-3-43--,-Hon. JH. C. Baldridge, Commissioner of Public Assistance. 
In re : Subletting by the Dept. of Public AS$istance of buildings lo
cated on Tax Lot 10, Flannigan Tract, Boise. In the opinion of 
this office the. consent of the coµnty would be necessary to the va
lidity of any . arrangement with Morrison-Knudsen Co. < Ariel L. 
Crowley). · 

6-16-44-H. , 6 Baldridge, Commissioner, Department of Public; 
Assistance. Re: TWo minor children, eligible - for adoption: < l l  
· Guardianship now rests with Childrens' Home Fiinding and Ai_d So

. ciety; (2 ) Right :to ·guardianship, custody and control of the clnldren 
reverted to the Childrens' Home Finding and Aid Society when the 
. children were released from the State School and Colony . . < Frank 
Langl.e)r) I i ' ! 

;Division of Charitable . Instituti�ns 
I . : 

6-25-43-Hon. H. C. Baldridge, Director of Charitable Institutions. 
Within certain exceptions noted, in the opinion of this office the 

. Dept. of Chariti:tble Institutions may enter into a "Gentleman's 
Agreement" with the State of \Vashington relating to transfers of 
insane persons. GAriel L. Crowley) 

8-7-43-Hon. ¥· C. Baldridge, Acting Director, Charitable In-· 
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stitutio�s.  f'he State of. Idaho has no reciprocal statute on return 
of delinquent children and no approprfation therefor. The Oregon 
proposal for return of non•resident insane would be governed by 
opinion 1of this office to the Department of Clilaritable I:istitutions 
of June I 25, 1943. ( Ariel L. · Crowley) 

11-1-43-Hon. H. C .. Bald1'idge, Director of Charitable Institutions. 
An agreement exists between Idaho and the state of Washington 
covering return of feeble-minded persons to this state, and it is 
the opinion of this offic� that the Washington commitment is full 
authorit� ( Sec..__ .64-114, I. C. A.) to receive · and hold the feeble
_minded :person, - assuming ( a )  that he has "no· home or friends to 
whom he can be delivered" .in Idaho and that Cb) the department is 
satisfied that the incompetent is a resident of Idaho. 1 Ariel L. 
Crowj,ey.J - · · : 

1-26-4!1-Hon. H. C. Baldridge. Director of Charitable Institutions. 
In re : �tatus of Laurlna Williams Herian, inmate oLState Hospital . 
South. i Ariel L. Crowley) -._ · 

1-28-4!1-Hon. D. A. McClusky, Supt. of St ate Hospital South, 
Hon. H! C. Baldridge, Director of Charitable Institutions. In re : 
Status df Clarence L. Mortensen, a patient at State Hospital South. 
Under cfircumstances outlined in said opinion. �"Ir. Mortensen is not 
a volunt;aD:'.__ patient and can not leave at will. i Ariel : L. Crowley) 

3-7-44'.__Hon. H. C_ BaLdridge, Director of Charitab-le .Institutions. 
In re : Use of funds left by deceased inmates of the Insane Asylum, 
S tate Hospital South, to establish a burial fund. (Ariel L. Crowley) 

2-16-4fJ-Hon. H. C. Baldridge. Director of Charitable Ir:stitutions. 
Dr. C. S:anford Allen, Supt. State�S-chool and Colony. · In t he o�inion 
of this <llfiice the hospital bill inc.urred in the arppendicitis operation 
of Gordon Frantzich is not chargeable to t he S:tate School and Col
ony appiropriatiop.. ( Ariel 1- Crowley ) 

10-12-Y4-Hon.1 H. C. Baldridge, Director of Charitable Iustitutions . 
In the oipinion of this office, ( l l  arrangements may be made for a 
physician on duty at the State Hospital South to conduct physical 
ancl/gr _ mental examinations of one or more claimants of the Vet- -
eram;· Administration there hospitalized, if i!--is clone for the -benefit Of the patien t ; · ( 2 )  ancl if the doctor lS allowed additional 
compensation, in accordance with the Veterans' Administration schedule of fees. such al!O\vance should be made a· part of the physician's salary. t Charles_ S.  Stou t )  

\'ocational Rehabilitation 

9-1 8-43-Milo T. l\letns; Supervisor. Vocational Rehabilitation. In t he opinion of this o ffice, the Department of Public Assistan_ce is  
not authorized t o  provide \'Ocational rehabiHtatfon to the adult blind. 
and is without authority to administer the plan for vocational re
habilitation adopted under public Law ;:'.= 1 13. /:8th Congress. (Ariel 
lD Crowiley ) - ' 

Division of Public Health 

:2-11-43-Dr. E. L. Berry, Director of P-ublic Health. It i:; the opin
ion of tlnis oITice that the appropriation contained in House Bill No. 

- 98, to the "Tuberculosis Hospital" could not be used for ho;;pitaliza
t ion costs - and other costs ·in carrying out the tuberculosis program 
of the Uepartment under Chapter 4. of Titll> 38 of t he Idaho Code 
Annotated. as amended. ( Charles S. Stout l 

4-13-43--J. L. Peterson. State Bacteriologist. ( 1 l It is the duty 
<)f the c\ounty recorder to ·attach the certificat;e form to the mar
riagl' l it'nse affidavit- and file the same ,,- ith the marriage license 
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affidavit. ( 2 )  In the .opinion of this office a form presented to the 
county .recorder, which. contains the information requh·ed by the 1943 

: act and by the Department of Public Health, may be considered 
suffi�ient to comply with Chapter 42, . 1943 Laws, !though it rrl.ay be 
obtamed from another state. ( Ariel L.' Crowlev) 

4-26-43-H. C� Clare, Director, Public He'aith 'Engineerfrlg. An 
establishment making sausages for farmers for a 'consideration and· 
incidental to its other business, but only when the meat is furnished 
by the· farmer; is. subject to the annual. license fee provided by Sec. 
6 of Chapter 77 of the 1939 Laws. ( Charles S. Stout) 

4-29-43-Dr; E.  L. Berry, Director of Public Health. In the opinion 
of this office no liability attaches to the physieian who certifies 
in goo.ct faith' to marital fitness u;nder the terms of .. Chapter 42, 
1943 Laws, in the event he is ultimately in error in so certifying. 
( Ariel L. Crowley) 

6-25-43-Ruth Raattama, Director of Maternal and Child Health 
and Crippled Children's Service. In the opinion of.· this office osteo
paths are 'not !  precluded by law from practicing obstetrics. ( Ariel L. 
Crowley)" · . · · .  

8-20-43-L. 'J. Peterson, Director of Public Healtl1 . In the opinion 
of this office the power to classify and restrict prbfessional se1'vice 

. and assistance. ( for the purpose of administering a \program of med
ical care for soldiers' wives and children) both by s;tatute and prece-
dent . does exis'.t. ( Ariel L: Crowley) I · . 

8-20-43-L. J. Peterson, Adm. Dir., Dept of Public Health. In th� . 
administration ! of the medical care program for soildiers' wives and · 
children : ( 1 )  Out-of-state hospitalization is pei·missible, so long as 
the patient is otherwise regularly eligible to aid iri. Idaho ; ( 2 )  Ap- 1 .. 
pr()val by a sis,ter· state of the hospital to be used i is: not sufficient, 
but the institu�ion must stand approved by the department under 
the same rules ':and regulations as are applied to similar institutions 
within the State of Idaho. ( Ariel L. Crowley ) ' · 

12-2-43-HonJ L. J. Peterson, Director of Labotatories. In the 
opinion of this 'office osteopaths are ''physicians" within the mean
ing of the pre-marital blood test laws. and are able to make the 
certi�cate requir,ed by Sec. 1, Chf!P. 42, 1943 Laws. < 1}rie1 L. Crcny1ey) 

2-3-44-Mr. L.\ J. Peterson, Asst. Dir . .  Dept. of Puiblic Health . .  In 
re : Proposal to \utilize Lincoln Hall , Soldiers' Honae. for use as a 
treatment center\ for venereal diseases., In the opinion of this of
fice the Governor has full power to utilize the unusC'd quarters at  
the Soldiers' Home for public health purposes. so !Jong as  the use 
is charitable in natute. (Ariel L. Crowley) 

. . 

. 5-1-44-Ruth J.\ Raattama. l\L D.,  Dir. Maternal and Child Health 
and Crippled Children's Service. It is the opinion of this office that 
there i§ no legal objec;,tion to proposed co-operation arid par.ticipa
tion in . the demonstration of clinical treatment of rheumatic fever 
of the State Department of Public Health and the . State of Wash
ington; using a Fe,deral grant-in-aid. ( Ariel L. Cro�vley l 

PUBLIC INVESTl\IENTS · 

. i . 
12-2-43�.G. L. Jenkins, Commissioner, Dept. of Public Investments. 

In · re : Form of deed .to be used and title · to be conj;eyed upon sale 
of the Peckham Tiact taken "by the Department of Public Invest- -
ments on behalf of the State in trust for the State [nsurance Fund 
and now about to be sold. (Ariel L. Crowley ) \ I 
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3-7-44-Hcm. G. L. Jenkms, Commissioner, Dept. of Public Invest
ments. In ire : Procedure necessary to participate in exchange of- . 
fering of securities through . the Federal Reserve .Bank. ( Ariel L, 
Crowley) 1 • 

3-31-44-Hon. G. L. Jenkins, Commissioner, Dept. rof Public Invest
ments. In re: Reasons for rejection of proceedimgs in Common 
School District #19, Bonner County, bond issue and election. (Ariel. 
L. Crowley) 

· 

PUBLIC UTILITIES COl\11\llSSIOIIO 
; ' 

12-1-43-Public Utilities Commission. In the opinion of this of
fice an original policy mUst be filed with . the P. L'. C., and not . a 
certified copy of the original. Sec. 59-806, I. c. A. (Ariel L. Crowley) 

12-2-43-Public Utilities . Commission , ·  J. D. Rigney, Secretary. In 
the. opinion of this office : Sec; 59-315, I. C. A., is ·not enforceable 
either by the Public Utilities Commission or any private citizen 
through judicial ''means, as against a municip\J,l c01.1)oration. < Ariel 
L. Crowley) , , 

2-19-44�Public Utilities Commission.. In re : Oraler of P. U. C. 
in Case No. F"1244, Order No. 1762.-Is it invalid as discriminatory ? 
( Ariel L. Crowley) · 

4-22-44-,-Public Utilities Commission. In the opinion of this office 
the P. U. C. js without jurisdiction over airways to entertain a pe�i
t ion for certilficate of convenience and necessity as pra,yed for in tfie. 
application of Bradley Mining Co. a corporation. ( Ariel L. Crowley) 

PUBLIC WORKS . 
8-5-43-Hon. Joe b. Wood, Commissioner of Public Works, Boise:

Hon. 0. D. Garrison, Bursar, U. of I., Pocatello. It is the opinii>n 
of this office that the Naval: V-12 Construction at the Southern 
Branch, finamced by revenue bond issue under Ch. 55, 1935, 1st Ex. 
Session and )U. S. Funds, is not within the jurisdiction of the De

. 

-
partment of Public Works . .  ( Ariel L. Crowley ) · 

8-4-44-M1i. J. T. R. Mccorkle, Registrar. Public \Vmrks Contractors 
State License Board. It is the opinion of this office that the Idaho 
Public \VorRs Contractors'' !Jicense Board cannot legallv refund 
certain licen�e renewal application fees in an instance where the ' 
applicant. uf!ten filing his application and paying the requisite fee. 
fails to complete the same on or before March 15tlrr of the current 
year by fi ling a financial statement. l Wm. A. BrodheadT 

- I 
, I RECLAl\IATIO:S 

4-29-43-J�mes Spofford, :  S�ate Reclamation Engineer. In the 
opinion of tlnis office, the mere non-use of water. without intention 
to abandon It on the part of the irrigation district. ·for a period of 
five vears will not work an abandonment of the right. ( W. A. Brod-
head) " ! ' ' · :-

4-29-43--J�mes Sp0fford, ; State Reclamation 'Engineer. Applica
t ion for extension of time tO Lynn >Cr4ndall, Watermaster of \Vater 
District #31ii. within the terms of Sec. 41-204, I. C. A. (\Vm. A Brodhead) I · ' ' 

9-27-43_.:_Jrmes Spofford, Commissioner ,,?f Reclaimation; In the 

I 
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opinion of this office the deci:_ee on Owsley Canal: Co. vs. Bauerle 
does nothing to make the inchoate permit rights described in that 
decree final, and proof before the Department of Reclamation is an 
absolute essential in the abserite of a decree specifically establish-
ing such rights. (Ariel L. Crowley) ; 

10-12-43-James' Spofford, Commissioner of Reclamation. In re : 
Unpaid charges assessed by Water District No. 17 ( Portneuf River) 
and procedure to . follow in bringing suit to collect unpaid assess- . 
ments. ( Frank Langley) " ' · . · 

. 

10-12-43-James �pofford, Commissioner of Reclamation. Since 
the amendment of Se.ctions 41-108 and 41-216, do Sections 41-108 
and 41-216. as amended, nullify Sec. 41-205 ? It iS the opinion of 
this office that there was no legislative intention to repeal Sec�� 41-205. 
( Ariel L. Crowley) ! 

1-6-44-Hon. James Spofford, State Reclamation Engineer. In re : 
Change. of point of diversion in 1920 ; is it ' sufficient to give the 
transferee title to the Water transferred under change. of point of 
diversion No. 56 of record,in :the Engineer's office ? ( Ariel L. Crowley) 

1-8-44-Hon: James Sjpofford, State Reclamation Engineer. In re : 
Application for permit to set! water rights, Home Se!curity Company:  

. Sec. 41-2201, I.. C A.  (Wm. A. Brodhead) i . 
4-11-44-Mr. James Spofford, State Reclamation Engineer. In re : 

Right of John Whitesell, ex-service man, as settletj on the land in� 
volved and described in this opinion ( and pertaining to reclamation 
of Carey Act Lands) .  (Ariel L. Crowley) · ' i 

.5-5"44-Mr. Mark R. Kulp, State Reclamation Engineer. In re : 
Transfer of Basinger Water Right, Little Lost Riven. CWm. A. Brod� · 
head. ) · 

5-6-44-Mr. Mark R. Kulp, State Reclamation Engineer. In re� 
Transfer of Knollen Water Right, Little Lost River! ( \Vm. A. Brod-' 
head) . , . 

6c22-44-Mr . .  Mark R. Kulp: State Reclamation [Engineer. It is' 
the opinion of this office that the State Reclamatibn Engineer has 
the legal authority to reguiat� and control the level of water in' 
Coeur d'Alene Lake, and ·that he may demand that i the Washington 
Water Power Co. regulate its gates so that the level of. the lake 1will · 
not be higher than 2.126.5 feet. (Wm. A. Brodhead� · 

9-15-44-Mr. Mark R. Ki,tlp, State. Reclamation Engineer. In re : 
. Storage on . Rock Creek, Blaine County. It is th� opinion of this 

office that the construction and use of the reservoir. as projected, 
could not successfully be opposed by any other user of the water::; 
of Big Wood River as it.s tributaries. < Wm. A. Brodlread) . 

10-19-44-Mr. Mark . R. E:ulp, State Reclamation Engineer. · In 
re: Protest against Extension of Time applied for by \Vestern· Am
erican Company under . tlhe provision of Chapter 1 79, · S. L. 1943. 
( Wm. A. Brodhead) · 

SECRETARY OF STAT� -· I 
3-22-43-Hon. George H. Curtis, Secretary of State. It is the 

opinion of this office that · there is no legal objeqti?n' . to the em
ployment of a person to serve two separate and i d1stmct depart
ments and to be paid by each of said State departm¢nts for services. 
( Bert H. Miller) · _ ! · 

8-6-43-Hon. George H. Curtis. Secretary of S�ate. It is the 
opinion of this office that the preliminary petition for recall of . 
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Gov. Bottolfsen, presented to the Secretary of State on August 6, 
substantially c<pnforms with the 'provisions of Ch. 209, 1933 Session 
Laws, with certain ·exceptions herein enumerated. (Ariel L. Crowley) 

1 1-8-43-Hon. George H. Gurtis, Secretary ·of State._ In re : Inter
pretation .of Secs. 43-501 and 43-507, I. C. A., do said 1sections per
mit the registration of assumed ;business names with the Secretary 
of State ? (Ariel L. Crowley) -=-

12-:n-43--Hon. George H, Curtis, Secretary of State. In the opin
ion of this office any district judge now appointed I 19�) by the 
Governor to .fill a vacancy .in the office af district judge is entitled 
to hold the office until the first ' Monday in Januarv; 1947. and un
l ii his successor is elected and qualified, and that his successor 
cannot be chosen at the election· to be held in November, 1944. 
I Frank Langley) 

12-28-43--Hoh. George H. Curtis, Secretary of State: In the· 
opinion of this '1.office the law (Chap: 86, 1943 Laws) contemplates 
filing with the j Secretary of State of duplicate copies of articles of 
incorporation ilil the case of domestic insurance 'corporat ions . ( Ariel 
L. Crowley) I 1 · • 

12-29-43-Hon. George H. Cl!irtis, Secretary . of State. In tlJe 
opinion of this [ office �he corl?orate life of a �omestic corporation 
mny be extended notwzthstandmg the fact that its charter term has 
a lready expit:ed, ' and notwithstanding the fact that it� right to do 
business has been forfeited for n!!m-payment 6f "license fees and pen
alties : " '  and refostatement and extension of term rriay be simultan-
eous. ( Ariel L. !Crowley) · . • 

1-6-44--l:Ion. ![ George H. Curtis, Secretary of State. l 1) A mine 
is . . 'productive·· when or if the mine workings are idle, but from pre
v ious operations its mill and waste dumps contain quantities of low 
grade m:c whicl;l with upward trend of market prices or through im
proved metallurgy become valuable shipping ore and are shipped and 
sold to the ore \smelters. (2)  A Mining Corporation's Annual State
n](>i1 t to your Department must disclose whether or not the carpbra
t ion owns or o{ierates a productive mine ;  otherwise the corporation 
must pay the I annual license ta

. 

x as provided by 

. 

stat ute.  < Frank 
Lttl '='ley ) :3-'S-·1·1---Hon. George H. Curtis, Secretaty of State. In re : Copies _ 

o t· appl icat ion for "war ballot." . ( Bert H. l\'li!ler) 
· 

:�-31-44--Hon. I George H. ·curtis, Secretary of State . In. re : The 
Last Chance Ditch Company, am Idaho · corporation. 'In the opinion 
or t his office, ISec. 29-608, : I. C. A. prdviding a $10.00 penalty for. 
Pach year during which no annual l icense \Vas paid applies to said . 
corp(Jration. ( Ariel L. Crowley) 

·1-18-44----Hori. George H. Curtis, Secretary of St ate. In r;:> : Use 
i n  the S tatP  of \ Federal Ballot envelope·s. {Ariel L. Ci'o\vley l 

·1-20-4·!-�Hori. George H. Cur:tis; Secrernry of State. This office 
advises the re \ection by the Se<;:retary of State of anv loddng or 

. t i l ing of cleclalrations of candif:lac�' supported by petlt ions� which 
patently violat/e the limit of 300 signatlfres prescribed by statute. 
and to dPcline. to supply disproportionately large numbers of peti
t ion forms to l�P circulated: for s;uch purpose. t Arie� L. Crowley) 

I , . . . 
I ----·---

. I STATE i.IQUOR DISPE�SARY . 

:.?-:20-'.13 --Ho1µ. L. \V. Rawson, Supt. of State Liquor Dispensary. 
In l"L' : Sale hy ! the City of Boise to the S tate of Idaho l iquor which 

I 
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originally was purchased through the State, and application of 20r; 
Sfate Tax. It is the opinion of this office that there is no lawful 
reas·on obstructing the purchase by the Liquor Dispensary of liquors 
owned by a city or county. Municipal corporations are not held to be 
within the scope of excise taxes. ( Ariel L. Crowley) . .  

3-11-43-L. W. Rawson. Supt of State Liquor Dispensary. Since 
the repeal of the 20% taK pn liquor under H. B. No. i78, the 20<;', 
tax check should be returned where tendered, on liquoi· delivery on 
and after March 2nd. (Leo Bresnahan ) ! 

4-9-43--State Liquor Dispensary. In re : Freight expense .from 
warehouses to dispensaries within the State ( entirely intrastate 
shipments) -can charge be made against continuing appropriation. 
( S�c. 18-141) (Ariel L. Crowley i 1 · 

4�13-43-L. W. Rawson, Supt., State Liquor Dis�en�ary. In .re.: 
Duties of Supt .. with respect to the establishment bf a wine ma,nu
facturing plant by private persons in Idaho under ·license. ( Ariel L. 
Crowley) ' . i · 

,8-20•43-L. w. Rawson, Supt. State Liquor DispeJsary. In re : Pro
osed agreements with Feister & CC!. In the. opini.on iof this office the 

oposed contraict of sale and deposit agreement are 1 not such as may 
e lawfully entered into bty the liquor dispensary. ( Ariel L. Crowley) 

9-1-43-L. W'. Rawson , , Supt .. State Liquor Dispensary. In the 
opinion of this office, .the • United States may buy intoxicating liquor 
officially, for government use within the state, without ·compliance 
with the Idaho Liquor Law; however. private importation of in
toxicants for use of indi\\iduals, whether those individttals are offi
cer'!; of the United States )Or not, is prohibited "by our la\,vs. ( Ariel f.... 
Crowley) . · . . I · . 

· 

10-28-43-Hon. L. W. !Rawson, Supt., State Liquor Dispensary. 
In tthe opinion of this office no permit from the State Liquor Superintendent is necessary to the purchase of liquor \varehouse re
ceipts · representing lawtuUy stored liquor in other! states ; Chapter 
222, 1939 Session Laws_. _f Ariel L. Crowley) · · 

· 12-14-43-Leland Rawson, Supt., State. Liquor Dispensary. In .Hie 
· opinion of this office no proceeding is necessary for itbe State Liquor 

Dispensary to :sell confiscated liquor, seized fron1 Eugene Finch. 
(Ariel L. Crowley) 

1-14-44-Hon.: L. w: Rawson, Supt. State Liquori Dispensary. In 
th'e opinion of the office !holders of stock in liquor: companies may 
not convert the 1 stock into whiskey and ship the same into the state 
for tl}eir own personal use. ( Ariel L. Crowley) ' 

1-29.c44-Mr. L. W. Raws�n. Supt. of State Liquo
'
r Dispensary. In 

the opinion of this office the interest of a married wpman in h�r 
husband's property is such that she holds or enjoys, in whole or jn . 

. part, a contract by which the husband rents that \ property to th·c 
state. ( Ariel L. i Crowley) 

3-11-44-Mr. L. W. Rawson, Supt. State Liquor Dispensary. In .. 
. re : Payment of 1current cash items and creation of a revolving fund. 

( Ariel L. Crowley) i 
10-19-44-State Liquor Dispensary. In the opiniori of . this office a� 

refund from the Federal · Government for an -overpayment by the 
State Liquor Dispensary of a "Floor Stock Ta.x" must be repaid to 
the Liquor .Control Fund. from which fund the ta,x was originally 

· p�id. (Bert H. Miller) · 

I · . • 
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I TA:X: COl'lll\USSION 
Income Tax Division 

5-25-43 -P. G. Neill, Director, Income Tax Division. In re : Taxa
tion of income !of resident persons from salary or compensation de
rived from soui·ces outside the State of Idaho. ( J; R. Smead l 

6-9-43�J. A. ) Herrington, Incal}}e Tax Division. In the opinion of 
this office. the ; use of the term "abstract," in Ch. 63, 1939 Session 
Laws, allqws di�closure only 6f the name of the taxpayer, the amount 
and the county,; but not the contents of the return. ( Ariel L. Crowley ) 

9-2-43--J. A.[ Herrington, Auditor, Income Tax l;)ivision . · '\Vhere 
a ranch owner! owns a ranch just north "of the Nevada lim< in this state and also I owns another ranch across the line in Neva"da and 
counts on the ljlusiness of stockraising by using the facilities of both 
ranches, what income, if any, . is attributable to Idaho ? 1941 Session 
Laws, as amenped, Chap. 115, p. 197. (J. R. Smead ) 

3-31-44--1\;Ir. )J. A. Herrington, Income Tax Division. In the opinion 
of this office, ' where a wife acquires property consisting ... of real 
estate and personal property in. Germany by gift and the property 
is lost by confiscation, the wife must claim the entire loss for in-
come tax purpcpses. ( Ariel �· Crowley) 

· · 

8-4-44-Inconne Tax Division, Attn. Mr .. J. A. Hen�ington. In the 
opinion of this I office salaries of c;9u,nty PD'Osecutors are definitely to 
be taxed by the 1921 Incorpe Tax Law .in the same manner as the 
salaries of othFr county officers. U[. R. Smead) . ': 

TRAVELING I LIBRARY 

5-12-·13---Gd�e M. Bell, Librariarl , Tt"aveling Library. There ar(" 
presently no funds available' for mbJi:ing refunds of erroneous pay
ments made in good faith to the 'lj'raveling Library, and auditor 
is wi thout ·power to authorize disburserrient for. refund purposes. ( Ariel L. Crowley) · 

5-20-43�--Mabel Adamson, Asst. Librarian, Traveling Library. 
Under the ·terims of the appropriation act of 1943 ( Chapters 123 
and 11 )  it  is <iiur opinion that 'the State Library Commission is an 
educational institut ion and: is entitled to the benefit of the provisions 
of. Sec. 2, Chaii>ter� 123, and Sec. 16, Ch�pte_i:- 11. ( Ariel L. Crowley ) 

STATE TR;EA:SURER 

6-9-43-Hon'. Myrtle P. Enking, State Treasurer. In re : Validity of 
t reasury note !proceedings of the Idaho Code ·Commission. ( Ariel L. 
Crowley l _ 

6-23-43---Ho11. Myrtle P. Enking, State Treasurer-. In re : Suffi. ciency of procpedings for issuance of code notes. ( Ariel L. Crowley) 
6�25-43-Hoin. Mvrtle P. Enking, State Treasurer. In re : Form 

of bond supplfted by A ttorney· General, upon direction of the 1943 
codification _ac·t. ( Ariel L. c;rowley) · 

8�12-43-Hon. Myrtle P: Enking. State Treasurer. Interest earn- . 
ings of the Industrial Special Indemnity Fund are to be deposited in 
the Industrial ! Special Indemnity Fund, not in the General Fund. Sec. 
-13-1 11-1. L C. ; A. ( Ariel L. Crowley) . 
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8-19-44--Unemployment Compensation Division. In rt Manner 
of pa:Yment of V!eteran's Readjustment Allowances i.mden the G. I. 
Bill. It is the opinion of this office that it would not be possible to 
spend any of tl,ie money out of1 the U. C. De Fund for th� payment 
of benefits under the G; I. J3ill. Funds for such payment a7re not 
State funds and . should not be deposited with the State lfreasur.er, 
but should be Ifandled as directed in this opinion. (Thos. Y. !Gwilliam) 

VETERANS WELFARE COl\IMISSION 
7-9-43-Wm. o:. Hall, Secy., Veterans' Welfare Commissi6n. In the 

opinion of this office the Veterans' Welfare Commission may author
ize expenses of the Secretary at its discretion and within ' the limits 
of appropriated funds ; ' as to other four members of the commission;_ 
the statute excludes payment of any expenses except actual traveling . 
expenses incurred in attending any regularly called meeting of the 
commission. ( Ariel �· Crowley) · 

5-11-44--Mr. Wm. 0. Han, Veterans' Welfare Commission. It is 
the opinion of titris office that a. county clerk is required to record. 
without being pa�d any fee· or compensation, the honorable discharge , 
certificate of an)' serviceman or servicewoman. ( Frank Langley) : � . -

5-11-43-Hon. C. Sanford Allen, Supt. of State School and Colony. 
( 1 )  May income from farm operations of the Nampa School and Col

. ony be used to pay salaries in addition to the amount appropriated 
specifically for salaries from the State General Fund ? ( 2 ) ,  Must the 
superintendent admit to residency without careful review of applica
tion for said residence each applicant committed to the State School 
and Colony without the sariction of the Superintendent ?  ' ( Ariel L. 
Crowley) 

· 

.· 5-l4-43-C. · Sanford Allen, Supt., State School and Colony. In 
:the opinion of this office it is the duty of the Sup�rintendent to re
ceive at the State School and Colony any person n;gularly committed 
thereto by the Probate · Court. and that upon receiving notice of 
such commitment he is required to . send, if · necessary, his agent 
to convey such person ' to. the institution. ( See Sec. 64-512. I. C. A. ) 
( Charles S. Stout) 
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DOCKET 
! 

lJJ.'.';ITED STATES DISTRICT COURT I (Closed) 
1024-Board l of Trade of MisS>ouri, et al, vs. United S tates of 

America, Interstate Commerce Commissjon <!nd Public Utilities . Commission. Re: Grain rates. I 1121---Uniledl S tates of America vs. State of Idaho. Condemnat ion 
• I -��11 t. i 

· 1124 ---State 1of Idaho vs. Gamble-Skogmo, Inc. Re : Multiple Store 
Tax. · 

117:2---Unitctlr States of America vs. 85 .. 6 Acres of Land in EJmorc -
County. et al. 1vs. St ate of Idaho. Condemnation suit . 

·1213- -Unitc�I States of America vs. 80.66 Acres of Land. More 
o r  Less in Ko:otenai County,, Otis A. Wright, ct al. Condemnation 
suit .  ' 

1 2 1 8-· Uniteh States of A1�erica vs. 65 Fifths o( Gra\·cs Imported 
Gin, L' I al.  P.foceeding for forfeiture. 

I ' 
·/ (Pending) 

1.122-United S tates of America vs. 68,666.89 Acres of Land i n  
B iri�ham County, Mary 0. Johnson, c t  al. Condemnation :sui t .  

1 1 30·· -Unitetl States of America vs. 3,96�.59. Acres o f  Land. S.tate 
oJ Idaho. Koo,tenai County, et al. Condemnation suit.  

U07�"Uniten States of America vs. 138.5 Acres of Land in Elmore 
Count v and Sit ate of Idaho. Condemnation suit.  l �li-- -Uni te!cl States of America v s .  State of Iclaho. On·i!I� Col-
l hrop, ct al. /Condemnation suit. · , 

122-1- - Uni ted Sta tes of America vs. 18,217.58 AlTL'S of L'1>.,nd. 
Charles i\I. B�<'.cker, ct al. Condemnation suit. 

. 

! 
I . . . I�-TERSTATE COi.\IlHERCE COi\DUSSIO.'> 

(Closed ) ' 
1a :i� In. t 1k i\Iattcr of Increases of Intras t a t e . Frc• ight RatL's in 

Id:iirn. 
n::\4 . :\ppljcat ion of 0. s. 1 L. R. R. Co. for Abandonnwnt ot Paris 

· . Branch. 
! (Pemling) 

\ l-1:.2 Fresln Fruits  and \,
;
egetables from Idaho all(\ Orc:;;sn. 

nss- .In o1c i\Iatter of the Application of the ':'l ('zperc,, and , Idaho 
Ry: Co. to Abandon Railroad · from Nezperce to Cra1gr1ont .  

I 
SUPREi.\lE COURT OF IDAHO 

Original Proceedings (Closed) 
1 166:.._Gemige Luker n. George Curtis. Secretary of S t ate .  Re: 

Senior Citize:1�· Grants Act. 1 
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1168-Charles T. Hawkins V§,-�harles E. Winstead, Judge of 3rd 
Judicial District , of Idaho0 for Acra _County. Proceedings for Writ 
of Mandate. Re: Jurisdietion of court in divorce� suit. 

1180-State of Idaho, · ex · rel, vs. Don Headtick, Sheriff of Ada 
County. Proceedings for �'rit of Mandate. Re : Drivers' licenses. 

1191-Donald Raymond Babb; vs. District Court ,of 2nd Judicial 
District and A. L. Morgan. Re : Qualification of women as jurors. 

l22�P. C. Winter vs. F. L. Davis. Clerk of District Court and Ex 
Officio Auditor and Recorder of Madison County. Idaho. Re: Tenure 
of office of Clerk of District Court. 

· Civil Appeals (Closed) 

1059-:-William Roddy; et al, vs. Calvin E. Wright, State -�uditor, 
et al . ·Re : Title to land. 

llO�Union Pacific Railroad Company vs. Public Utilities Com
mission, et al. Re: Abandenment of train service , to Malad and 
Preston. · 

1127�Consolidated Freightways, Inc., et al, vs. Public. Utilities 
Com!llission of Idaho, et . a1. . Re :  Application for carrier permit. 

1178-Application of u.:.:: P. R. R. Co. for leave · to Discontinue 
Agency a:t Franklin, Idaho, vs. Public Utilities Commission . 

. I-177-In the Matter cif George Schrecongost. Re: Compensation 
for death. ,. , 

Civil Appeals (Pending) 

1161-Mica Bay Land Co. vs. Kootenai County. Re : Determina� 
tion of forest protection· levy . .  

1167-0rland A. Scott; •et al .. vs. C. A. Bottolfsen, et al. Re : 
Determination of right of · legislature to repeal Senior Citizens' 
Grants Act. ' 

I · Crimi1ial Appeals ( Closed) 

1020--State of Idaho vs. James R. Sedam. Re : Issuing check with-
out funds. · · 

1106-State of Idaho vs. Frank Prince and Anthony Boudoin. Re: 
Persistent violators statute. ' · 
· 1125--S'tate of Idaho vs. ·Richard Haynes. Re : Burglary. 

1148-S!tate of Idaho \'S. John McConville and Charles Jackson. 
Re : Indian .fishing license's. 

1165--Staie of Idaho �s. Earl Gilbe1't. Re: Burglary. 
1179-S�ate of Idaho vs. William Behler. Re : Murder. 
1195-St1ate of Idaho ·vs. Hansen and :K-r�Bride. Re : Violation of 

statute. \ · 

J.205--State of Idaho vs. John Finney, Re : Violation of statute. 
12o�dte of Idaho vs. Fritz Landaher. �Re:  Violation ·of statute: 

' . i Criminal Appeals (Pending) I . 

' 1211-State of Idaho vs. Williarri K. Hart. Re : Concealed weapon. 
·1219-State of Idaho \'s. Winston Churchill Henry, Albert Malloy 

:Hilbert and i James Turner Owens. Re: Grand larceny. 
1221-Sta�e of Idah0 vs. Corbett Robert (Bob) Miller. Re : Man-

slaughter. : 
· · · ·  

1227-State of Idaho vs. Richard Haynes. Re : Burglary. 
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DISTRI€T COURTS I 

I Civil cares (C��sed) \;_ 

961---S tate of Idaho vs. W. }v. Newcomb and W. T. Newcomb. 
Re : Frui t  and \[egetable Tax. ! _ _ 

� 
1012-J. 0. Jardon and Son vs. Cawm E, Wright . .  Re : Collection.  
1023--State of Idaho vs.  Tom' Harris ( Fruitland) ;  R e : ;-Fruit and 

Vegetable Tax. 
1037 - -State olf Idaho vs_ M. C. Henshaw. Re:  Fruit anrl Veg-

P l ablc Tax. 1 
1038- -- Statc  bf Idaho vs. Ac F. Talcott. Re : Fru i t  and \"cgc-

lablp Tax. i 
1 039--Stat c dr Idaho vs. J. F. Carnefix. Re : Fruit and . Vegetable 

Tax. I 
1 040:---S tate df Idaho vs. 0. W. Bunten . Re : Fruit and Vege-

table Tax. ! 
1041---State ci.f Idaho vs .. C. H. StewarL Re : Fruit .and VPgetable 

T::ix. ! 

W·!2--- -State cl,f Idaho vs. lVIcBirney Frnit  Co, Re : Fruit and 
Vcge t abl\ Tax . 1 • • . · · , 

107:2---C. S. Gambel vs. Berg. Commissioner of  Reclamation. Re : 
Water Rights.  i · 

107:"· S tate br Idaho vs. ·waldemar Weddle. R e :  l\Iort gagc fore-
closure. ·  I 

108:0. - -- St at e  bf Idaho vs. Everett Heserhan. R e :  Fruit and Vege-t able Tax. I 
1 ll9l>- -S tate bf Idaho vs. Drainage District No. -1. Re : Quiet 

t i l !P to rt>al estia t P . 
1.09-! Statl' bf Idaho vs. J. H. Seaver . .  Re : Fruit . and Veg�abl� 

Tax. 1 
1 lC�J - - S t a t e  lof ldaho vs. \Villiam C. Davis, ct al.  Re: i\Iort gage 

foreclosure. 1 

1 1:.!:3 S tate lor ldaho v:;. U. P. R. R. Co. and 0. S. L. R. R. Co. 
fk :  Collection l1 of damage .. s. 

l l -lti U tah Constructio.n Co_ vs. Lois ColliPr . et al. Re : Quier--i i t k  t u  real .estate . 
i 1 -17 Lu<;y W._ McPherson v�. Unk'rim,·n Hei_rs. Re : Quiet t i t lc .· 
I l li:2 -\\'m. !s. · \Voodland and Muriel C. \Voodland \'>'. Cnkno\\·n 

l l l, irs of Alber/t \V. Jones, et al. Re : Quiet title. 
l l 75 13'lTr· D. Barlow and Mildred A. Barlo\\' \·s .  John F. Ut ,icn. 

� t a l l' of  'Idahd .. Re : Quiet title to real estate. 
I . -

l 1 7li-- S t a t e l of Idaho \'s. \V. \V. Newcomb . Re : Fruit and Vegc-
1 ahll' Tax. 

1 177 - Sta te 1 of Idaho vs. IL J.  \Vean:x. Re : Fruit and \'2i;:etable 
'L1x. 

' ; l 1 �'.2-- St atel  of Idaho vs. Countryman_ Re : Viola t io n  of s t atute. 

1185- 0tto '
F. -Peterson: er  al.  vs. Idaho IndepPndPnt Voters' 

League. 0t al.! Re: �Declaratory judgment. • I . : 
1 186-- Romli1och "'i. Doman · and State of Idaho. Re : Quiet title 

h• real ps\ate f 
- -� 1 11"\1 - In t hL' l\Iatter of tl]e! Gem State l\Itt t u;il Acciden i' ,\.,;socia

! 1011. - !�'': \Vir i t ing of healt h '  insurance'. 
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1190-J! M. Lyda also known as James M. Lyda vs. State of 
·Idaho. R� : Quiet title. . J ' 

1193--State of Idaho vs. p�. Gamble. Re : Quiet title. 
1202-State of Idaho ex tel Calvin E. Wright, State Auditor. \'S. 

Albert Schlehuber. Re:  Action for rent. · · 

1 I i 
1204--State of Idaho vs. Clough, Hansen and McBride. i ·Re : Quiet 

· title to '  re'al estate. · . · 
· ' ' 

1208-Lake Reservoir Co. vs. State Board of Land! Commissioners. 
et al. Re; Determination of water rights. 

;).209-Sbte of Idaho i;m Relation of the Board. of Regents of the 
University; of Idaho vs. ?d. F. Lynch. Re : Trespass.. ; 

1214--Wm. E. Smith vs. State of Idaho, et al. Re : Quiet t itle. 
i -

• ' ! . i 1220--George F. Shrum, et al. vs. Leslie L. Clark, et al. Re : 
Quiet title. 1 

. 't 1226-G.em State Mutual Accident Association, �nc., I� corpora
tfon, vs. Bert H. Miller. Attorney General. and Howard M. Culli-

. more, Director of Insurance, State of Idaho. Re : ' Amendment of 
artiCles of, incorporation of insurance company. ' 

"'\' Civil Cases (Pending) j 
\ 1005-Utah-Idaho _Sugar Co. vs. Jefferson County. Rei: Reco\·ery 
'of taxes. : � i 

1047--S\ate of Idaho vs. Afvin Jones. Re : Recovery of tax. 
1096-'-Lyons vs. Bannock County. Re : Quiet title.' \ 
1159--State of Idaho :on Relation of Harry C. Parsons,, State Au-

dito_r, vs. G. E. Hays, doa Hays Motor Co. Re : Collection; 
1166--Sfate of Idaho vs. Hopkins Motors, Inc., a corporii,tion. Re : 

Collection. i :, . \ 
1163--F.i lVL Bistline vs. Southern Branch of University of Idaho . 

. et al. Re:  Quiet title. ' · 
1171-F�ed Chresst v:s. J�es 2\'I. Bell and Ella S. J?ell. , et al, 

State of Idaho. Re : Qmet title. · i ,· 

1187-Ci�y of Pocatello vs. Bannock County, State of Icjaho. et al. 
Re: Quiet !title. · I . 

1196-St�te of Idaho on Relation of Joe D. Woods, Adting Com
missioner of Public Works, vs. Royal' D. Bisbee. Re: Coriclemnation 
of _ land. \ · i 

1201--Sthte of Idaho vs. Canyon Cotmty, et al . Ee : �uiet title. 
1216-St�te of Idaho vs. Ostrander. · Re : Mortgage foreclosure. 
1223--In \ the Matter of the Estate of Jacob Schrenk; deceased.' 

D. C. Kennison, Administrator. Re: Recovery of old age assistance. 
1228--E. \N. Hanson vs_. T. M. DeCoursey, R. S. Brown, e{ al. Re : 

Levy for te1achers' salaries. 
I 

_ .DISTRICT COURT 
-

\ Criminal Cases (Closed ) 

1179-Sta�e of Idaho ,.s. Wm. Behler. 
1210-State of Idaho YS. Vercouteren and Cuddeford. Re: ·Murder. 
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I I 
PUBLliC UTILITIES COl\Il\USSION .OF IDAHQ I I . • 

/ (Closed) ' . . I 1104-In the Matter of the Application of U. P. R. R. Co. to aban
don certain t-raim service to ' Preston and Malad. 

1108-In the Niatter of the Ap�lication of U. P. R. R. Co. to Discon
tinue Trains 5571-558 between \\f eiser and:New MeadO\vs. 

1 134-Applicattion of Oregon i Shortline ' Ry. Co. for .the abandon
ment of Paris Branch in Bear Lake County, Idaho, and authorizing 
Union Pacific Ry. Co., Lessee, Ito abandon operation thereof. 

1 169-In the Matter of the :application of Cantlay and Tanzola. 
Inc.,  for auto tiransportatkm l=)ermit. 

1178-Application of U. P: R. R. Co. for, leave to discontinue agrncy 
at  Franklin.  Idaho. vs. Public UJtilities 1 Commission. . 

! J___ � 

PROB.JTE COURTS . <f:Jiosed) 
� ..... 705--In the Uviatter of C. S. Flirit, Mental Incompe.tent. Everett 

E. Hunt, Guardian. Re : -Proceeding to recover for maintenance. 
1013-In the ! Matter of · the l Estate of Callahan McCarth\·, also 

known ·as Cal McCarthy, , dec�ased. Re : ·  Proceeding to determine 
inheritance tax.· 

' 

1015-In the Matter of the Guardianship of the Estate of Hortense 
Wickham. an insane person. � . 

1028 -ln the Matter of the' iEstate of Clara B. Austin. an incom-
petent. Re : CR•llection of 'Claim. ' 

1043-State @r ,j._daho vs E. :F. Palmer. Re : Liquor funds. 
1 174--ln t i< e L �tter of the : Estate of Mary J. Rankin. deceased . 

. Ill' : Proc.eeding� t(} establish t·ecord title to community property. 
· - �-=· · <!Pending) 

1152- - S ta5_c _br Ida�10, Depa�tment of ..Public Assistanc:'· Claiman�. 
\'s. I daho F ll'St Nat10nal Bank, Executor of Estate of"·· Emory v .  
l\I ichcwls . Re : Collection o f  oid age assistance. 

-
. I . 

1 :.?15- - In t he, Matter of the jl Estate of Aust in Daniel :'\mTi<·k D1 •-
. < ' < 'aS<'fi. RP : Escheat . , ! ,JUS'i;ICE <?O�JRTS 

, i · f Pendmg) 
l 131 - --Inland Motor Company vs. The Associated St udents rif t he 

l : nin,r�i tv  of Iidaho, et al . I  Re: Colleetion of claim. . . 

! :!0:1 - State bf Idaho \'s, Eiiid Green. Re: Violation of l iqu0r J;m·. ' ' . 
' ' . 

HE1''0RE THE INDUSTRIAL AfCIDEXT BOARD 
i ' (Closed) 

1 :. l7fi- In th� l\Iatter of Kenneth Sletten.  

! .; 1 77-In th� Matter of George Schrecongost. 
I-'·1 7.S In t hll' Mat t er of Reed Johnson Maughn. 

( Pending) 
I- l 75-fo the l\Iatter of Richard H. Sachs. 
I -179-�In the l'IIatter of Horace B. Tan_ner. S t ate of Idaho. ex 

n' l .  Cah·in E. ' \\'right, State Auditor. \'S. Union Pacific Ry. ('o. 
1- I RO ·  .in t ll e  Matter of Jose Fajarcto Gomez� 
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UNEMPLOYMENT CO�JPENSATION DIVISION 
List \ of Cases Pending .and Closed, 2!43-1944 

PROBATE - COURT 

State of Idaho i vs : 
· Pending Cases 

i 
James N. Auxier 

.Browning Motor Company, Inc. 
Bryan Brunzell ' · 

Consolidated Mines · Synd�cate · 
Arnold Daniels i . 
H. B. Farwell \ 
H. A. Ferris, Zella Cannon . and 

Roberta Clark · / 

Gordon K. Henderson 
Oscar E. Hopkms 
Stanley Huff an\:i John R. Black 
Fred P. Ludwig: 

Alastair MacKenzie: 
Brigham Madsen 
W. L. Martz 
Paul P. Masar 
Frank Senter 
Harry B. Stanton 
W. R.. Tilson 
Arthur R. Trott 
Arnold C. Tueller 
Joseph J. Turner 
Haydn H. Walker 

! . Closed Cases 
State of Idaho vs : : 
G. L: Arnett . 
E. C. Atkins i 
Kathrine B. Baker 
Lorene C. Balesi. 
V. · c. Ballantyne 
Walter Barr i . 
E. M. Bennett and Raymond �-

Bennett i · 

Joe Bernasconi i 
Black Rock Mining Companv 
C. J. Bloxham : : 

• 

Mary J. Gist 
/ Marion Glavota 

Lloyd Goodrich 
E. A. Guidinger 
George Hagan 
0. B. Hamilton 
K. A. Hardin · 

William Seward Heizer. 
T. A. Helrrl§. 

Lowell F. Brannon 
Buffalo-Idaho Mining 
Rex Cameron ' 

Henry Stampede & 0Stock
men's Reunion. Inc. -

Grant C. Hicks 
cbmpany . Carl Holst 

A. B. Christe�sen 
W. · B. Christenson 
Carl C. Conklin ; 
John Q. Cook ' 
Robert Cox ' 
Clare Crockett ! 
J. w, Crow i .  J 
H. B. Curtis, Bert Trask, and 

L. H. Fosford · 
Roy 0. Cutler 

James Jameson 
The Idaho Commoner 
C. E. Jepeson ' · 

P. E. Johnson 
Alice Randolph Kearby and 

Ted Kearby 
F. E. Kempf 
W. B: !(ennedv 
Kimberly Gold Mines. Inc. 
W. M. Knauff 
L. G. Kn ight 

69 

Patrick J. _Daly i 
C. H. Davis J Dickens-East Mming 
Howard Douglas : 

Florence Krall and Lou V. Krall 
Hans Lauesen · 

Company R. \V: Leonard 

Jack W. Duckworth 
James Dunn. and' 'Robert Dunn 
Vernon C. Eller · 
Ellis Drug Company, Inc. 
Cliff E. Emerick \ 
L. · M. Erhardt and Glenn Erhardt 
L. E. Eytchison · 

L. W. Girard 

Charles S. Lord 
\Valter P. l\farch 
Leo l\'farsters 
Leslie J. McCain 
George Mcintyre 
\V:" E. Miller 
Carl Moeller 
C. Roy Peterson and ?vlrs. C� . .t 

Roy Peterson 
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Probate Court, Cases Closed (Continued) 
state of Ic\ahm vs : 

John Peterson 
Loren T. Peterson 
Frank T. · Prendergast 
Ralph PrescoU 
L. iC. Pue1z 
P. M. Ramsing 
Dewey Raymond 
O\\:en \V. Ricks 
H. P. Riep 
A. L. Rinearson 
Clarence Bos:;, 

·J .  A. Rouse 
Arthur T. Sahlberg 
L. G. Sidle . 
Owen Simpson 

· Clark Sizemore 
E. F. Snapp 
V . . H. Sprute 
Gordon SquiDes 
S. A. Stcenburgen 

St ate of , Ida�o 
L. W. Arave ! 
H. G. Hammond 

vs : 

St.ate of : Idaho vs : 

L. C. Stenstrom 
.William R. Sterzick 
Art. I. Stoner · 
C. A. Sundberg and H. i\l. 

Sundberg , 
Sunrise Mines Company 
D. A. Thomas 
C. H. Thomas 
Mo;nte ' Thornton 
E. W. Tuttle 
Harvey S. Walt'ers 
Lester Ward 
w .. -H. Wardle 
Jesse D. Watson 

Western Gold Explorat ion 
Company, Inc. 

Hahey N. White 
W. E. Wuthrick ' 
Zion's Cooperative' Mercanrne· 

lnstjtution 

DISTRICT COURT 

fending C_ases 

International Shoe Company 
Chris '\Veisgerber 

Closed Cases 

Ada County Dairymen's Joy J, Maxwell 
Association 1 • 

Madison Lumber & l\lill Company D:111·ymen's Oooperative Creamery N. 0. Miller 
of Boise Valley I C. H. Ne,thaway, Debbs Sarchet. 

Falk Met·cantile Company, Ltd. and Josephine Vedder 
A. L. Heine Mines, Inc . I Ho\varth Ostler 
K. E. Klason Charles A. Stunner 

---

The AmPrican Home Benefi{ Association. Inc. 
Bcn<:>ficial Protecti\'e Association, Inc. 
Gem S t a te .  Tu1u tual Life Association, Inc. 
Idaho l\'Tutual Benefit Association; Inc. 

vs. 

W. L. Robison, G. W. Suppiger and. 
Frank Langley, const ituting and being 
the Industria,l Accident Boan:, of the 
State of Idaho. 
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SUPREME COURT 
Pending Cases 

State of Idaho vs : 

' ... 
Ad,a County Dairymen's Association 
Farmers' Cooperative Creamery Company 

; 
P. G. Batt vs. Unemployment Compensation Division 

71 

General Electric Company vs. Unemployment Compensation Division 
Ray Hagadone vs. E. A. : Kirkpatrick · and Unemployment Compensa-

tion Division · ' 

Gem State Mutual Life Association, Inc. 
Beneficial Protective Association, Inc. 

· Idaho Mutual Benefit Association, Inc. 
vs. 

W. L. Robinson, G. W. S�p�iger, and B; W. : 
· Oppenheim, constituting . and being · the 
Industrial Accident Board of the State 
qf Idaho� 

' 
! . 

-.Closed Cases 
State of Idaho vs. Li E. Burrell 
W. S. Meader vs. Uriemployment Compensation Division 
In the Matter of the Liability of Carstens Packing Company a 

corporation, for t contributions wider the Unemployment Com
pensation Law. i 

I I 
STATE INSURANCE FUND 

For some years past whenever a question as to the compensibility 
of a claim arose. it has been the practice of officials administering 
the Fund to deny the same. Sec. ,43-1413. as amended provides . that. 
"all questions arising under this Act, �if not settled by agreement or 
stipulation of the parties interested therein, with the approval of 
the board, shall except as othenvise herein provided, be determined 
by the board." It is not in keeping with the spirit of the Act to have 
administrative officials perform functions which are by law vested" in 
the. Board. Theref� i� recommended. that t_he practice of de_nying 
clauns cease · and that \\'i'ienever a question arises that the claimant 
be advised of his right to have the matter determined by the Board. 

' rn the matter of e,.iamfning claims, each "claim involves · legal qu� 
tions . . This requires : an extensive knowledge of the law-not only 
of the Workmen's Compensation Law, but all law ih general. The 
present a�ting Claims Examiner has been with the Fi.ind for the � 
ten years and has gained .an experience which fully qualifies 1 · · 
for the position. If, powever. h.e is repl,aced or if in the future a; y 

i 
! 
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change be made, it is recommended that an attorney be appointed 
· to that positiom. I --'."· 

There are E:till a number'. of delinql?;rit accounts due on cancelled 
policies. Mosrt of them have accumulated from past administrations. Jt has been the policy of t.h� present Manager of the State' Insurance 
Fund to . hold. the administwative expenses, particularly salaries, to 
an absolute minimum. This fact coupled with the scarcity of persons 
with stenographic experienFe has made :it difficult to secure compe
tent stenograjphis assistance. As a result, : th e  attorney was not able 
to have the !Work done ptjeparatory to commencing action for the 
collection of these accounts. It  is recommended that the appropri
ation for legal administration of the Fi.Ind. be increased. It is also 
recommended that the Attorney General select the secretarial an_d 
stenographic.. assistance for the attorney assigned to the Fund. 

During the past biennium the number of claims has decreased by 
almost forty jper cent. There were only 7,245 filed between December 
15, 1942, and December J'9. 1944, while 12,210 were filed between 
J anuary 6, 1941, and December 15, 1942. This is due to some extent 
to the fact some private employers have withdrawn from the Fund 
and insured : in private companies. Another factor infiuericing this 
is the high \ivage scale and the low rate of compensation . .  

The numbier o f  claims denied has decreased i n  even greater ratio. 
Only 41 claims were denied during the: period of December 15, 1942, 
Lo Decembe1' 19, 1944, while 250 were denied between January 6. 1941, 
and December 15, 1942. There were, however, in addition to these 
denials, 17 petitions filed before the Industrial Accident Board where 
no <ienial �'as made, Besides these, .there were 12 cases pending 
before the !Board at the beginning .of the biennium. 

There were seven appeals from decisions of the Industrial Accident 
Board pending before the Supreme Court at the beginning of the 
biennium, ojne having been appealed by the Fund and six by the var" 
ious claimants. One of the latter was reversed to take further 
testimony mnd the Board's action was sustained in the remainder. 
Four cases i have since been appealed . to the court, one of these by 

. the Fund. !This was reversed in favor of the Fund and onec in which 
t he claimari.t appealea was sustained. The. other tvrn are still pending. 
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