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“ November 25, 1944
Hon. C. A BOTTOLFSEN [ : Lo
Gover nor of the State of Idaho

- Boise, Idaho

DEAR GOVERNOR 'BOTTOLFSEN : P
- In compliance iwith statutory 1equ11ements I have the
. ?8221 to! 1ep01t fm the blenmal period endmg Decembe1 1,

The dutles of the Attorney General, as you well know, are
very numer ous and enter into every b1 anch and depar tment
of State governmient.

I will not detail his named statutory duties. They are
1ead11y asceltalnable and easy to understand. The more
vexing feature is that there are some who would have the
‘Attorneyi General .perform duties entlrely foreign to- his
office and never calculated or contemplated by the framers
of our Constltutlon Particularly is thﬂs true with respect
to his personal participation in law enf01 cement incident to
liquor law violations and the supplessmn of the various
forms oflgambllng

Because of the nature of our natlonal aﬁan S, and our con-
nections therewith, the past biennium has brought into con-
sideration many tquestlons of extreme 1mp01 tance for solu-
tion. Such matters have been handled and disposed of with
dispatch and, I .am reasonably certain, very satisfactorily.

I desne to express my appreciation f01 the good will-and
coopelatlon that has existed between the various State de-
partments and this office. The assomatwns have been en-
joyable, 1nst1uct1ve, and of keen interest to me.-

This report will show the number of| cases heard bef01e

the Public Utilities Commission, the Industrial Accident
Board, the International Joint Comm1ss1on the Interstate
Commelce Commission, tried in the various district courts
and heard in the Supreme Court of our own state. There
has been cons1derable activity in respect to' escheated es-
. tates and!numerous investigations and hearings incident
' to State Inheritance Taxes. .
- I desire-to thank those ‘men: who have worked in this
' offlce and |other departmental offices as my assistants for
their healfy cooperation, faithfulness, loyalty and support,
and I commend my office clerks for the careful and pains-
taking attentlcn and manifest loyalty Lhey have rendered
‘me and my assistants. .

I take this occasion of thanking Your Excellency for the
consider atlons you have extended this department and the
cordial 1elat10ns that have prevailed, and I regret that the
fortunes or misfortunes of politics have been such as to
cause an mteuuptlon in our pleasant associations.

e Sincerely yours,
! 17 " BERT H. MILLER,
IR ) Attorney General .
. T . for the State of Idaho.
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ATTORNEY GENERAL’S REPORT
"~ ' Financial Summary™
January 1, 1943, to June 30, 1943:

APPROPRIATIONS i L

Salaries and Wages............... 4....$10,500.00
Other Expense -......... : - JESNS—. - 420.00
Other Expense—travel 74.60
Capital Outlay ........ . 919.40

DISBURSEMENTS & BALANCES i

Expended Balance

Salaries and Wages..... $10,440.30 i % 59.70
“Other Expense, ... 419.23 P 7
Other Expense—trave 74.60 T e

Capltal Outlay ............................................ . 181.00 ; - 729.40
(It was necessary to emcumber,$719.40 of the;above ’halances for

. use during the following twenty- -four monthg in order to fulfil exist-

- ing contracts for the purchase of law books for the hbrary of the

Attorney General's office. The transfer was necessary because of
inadequate capital outlay. appropriation to make these necessary pur-
chases under aiready existing contracts. As of November 30, 1944,
$411.90 of this encumbrance has been expended for such purchases )

July 1, 19438, t!hrough June 30, 1945

Salaries and »Wageq e e ' :...$43,980.00
Other Expense [......... ‘ . . 1,900.00
. Other Expense—travel. .. 1,000.00 .
i Capital outlay .............. O U 500.00
‘ . DISBURSEMENTS & BALANCES P
As of November 30, 1944: . . 'Expended . Balance
‘Salaries and Wages......c...ooeee...... SRS, .$28,025.19 $15,954.81
Other Expense ... ‘ 950.63 : 949.37.
Other Expense—travel ... 450.62 549.38
‘ Capital Outlay [PPSR e 500.00 ; 225.50

; CONTINGENT FUND '
i Amount Expended : .8 1,261.86
Balance in Fund.......... 3 188.14

_UNFAIR SALES ACT DIVISION

FINANCIAL SUMMARY
January 1, 1948, to June 30, 1943: :
Amount ‘of Appropriation..................... S 4,784.64
Amount -expended . 2,075.36 ;
Balance .of Appropriation
July 1, 1943, through June 30, 1915:

(As of November 30, 1944)

Amount of Approprlatlon ............................ $11,250.00 P
Amount expended ........... . 1,861.67 P :
Balance of Appropnatlon- ............................. Hreeereeeereeeneeeeneeeeinee $ 3,388.33

TOTAL —UNEIXPENDED BALANCE $ 6,097.61

Digitized from Best Copy Available



| ATTORNEY GENERAL'S REPORT 3

- UNFAIR SALES ACT *

. i .
—-——-:—— | i

The 26th Session:of the Idaho Legislature, by Chapter 117, Session
Laws of 1941, amended Chapter 109 of the Idaho Session Laws of
1939 by making effective what is Known as;the Unfair Sales Act.

* It was urged before the Legislature that the object and purpose of
said act was to protect the smail independent merchant from unfajr
competition on the part of chain stores and. those merchants in
good financial condition. In order to accomplish said purpose’ it- was
provided in said -act that all retail establlshrnents should make ;a
“markup” over and-above costs, and that any sale of merchandise
below the markup requirement (except in spec fied instances) would
constitute a! misdemeanor and subject the offender to prosecution.

There are approximately 7,300 mercantlle\estabhshments within
the State of Idaho affected by said act. - The act provided an appro-
priation of $20,000 or so much thereof as would be necessary for
administrative  purposes, and :placed said" funds, together with the
selection of! personnel and the administration and enforcement of
said act, under the control and direction of! the attorney general.
Under the Act of 1939, no attempt whatever had been made to.make
the same operative. The Act of 1941 carrled an emergency clause
and was approved March 8, 1941. Because of various provisions of
° the act, not necessary to be mentioned herein, some legal doubts
arose as to;whether or not an act of such nature could be made an
emergency :act. = Regardless of that fact, however, an foffice was
opened at No. 339 in. the Capitol Bu11d1ng and a personhel for the
administration theveof was selected.

- It was no small matter to-secure the names of all business con-
cerns_ affected by said ‘act, to properly list and index the same and
establish and arrange office files in such manner as to make ‘it
possible to provide a system which would disclose information. per-
taining to each and all of the various business concerns affected.

Generally\speakmg, the office personnel consisted of two women,
one of whom was an. expert in connection with merchandising mat-
ters. Thex investigating branch consisted of one, two and sometimes °
three 1nvest1gators My object :at the outset was to unpress upon
those affected by the act that it was a “merchants act” in which they
could  all afford to be interested, in that the object and:purpose
thereof was to protect them agamst unfair competmon in. all re-
spects and\partlcularly as against ‘loss leader lines,” a vicious prac-
tice calculated to- destroy fair competition.

After settmg up 'the office, which was known as the “Unfalr Sales
Act Dw1510n Department of Attorney General, Room 339, State
House, Boise, Idaho,” I immediately caused to be printed thousan»dq
of copies of the act in folder form and mailedia copy thereof to each
of the affected business concerns of the state and included therewith
a short stalitement as to what we hoped might be accomplished in
connection |with _ its administration. Investigators were instructed
as to the objects and purposes of the act and I endeavored. to ‘have
some one of the investigators make a personal call upon all of said
business establlshments The object and purpose of the call was
. to- discuss Wlth the merchants the  terms and conditions ‘of the act

to assist him in any way bossible as to what price goods could be
sold for after the application of the markup and to ascertain if; said
merchant had any complaint to make of others as violators of the
act. In that connectmn too the investigator ~was dlrected to ascer-
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| tain how said merchant felt towards said act. Each investigator was
i

i required to immediately, or as soon; as convenience would allow,
| notify the office of his visit to the merchant and the conditions as
| found. After: receipt of ‘such information the office in turn com-
| municated to isuch merchant thé gist of the report made by the in-
i vestigator and was' requested to make known to the office any
| manner in which the office might render said merchant any further
f or additional assistance. ;A report was kept of" all saidimatters and
! from the time jinvestigators commenced their work in May, 1941,
| up to the present time, approximately 70% of:the meréhants of the
) state were personally. visited. A calculation taken from the reports
! of the investigators as to the attitude of the merchants of the state

toward said Act leads me to- the conclusion that at least 95% of
| the merchants ‘of the state are favorably impressed with the act
and its benefits. Naturally, of course, among an array’ “of such na-
ture there would be some hostile thereto. - i

During the time said act has been in operation it must be borne
in mind that because of national defense and. war'activities ever
changing price jconditions have existed and as a result: thereof have
more or less affected the Unfair Sales Act. I mention these matters
i for the, purpose merely of directing attention to the fact that the
L changmg price, !incident to preparedness and war, would have a very

marked effect upon all those concerns coming w1th1n' the purview

of the Unfair Sales~Act. - Generally speaking, merchants affected
recognized- such fact and accommodated themselves ito such con-
ditions with but little or no.complaint. Many of the common necessi-
ties of life were exempted and, therefore, did not corhe within the
operation of itke Office of Pri¢e ‘Administration and 1ts regulations.
To those exempted_articles, very numerous in number the Unfair

Sales Actihas.remained effective. Just what the future, ‘will produce

in that respect; is, of course, conjectural.: Some prosgcutions were

instituted; for violations .of the terms of the -Unfair Sales Act. .In
all such instances, however, the violators pleaded guzlty and were
given a nommal fine. -

Of the $20, 000 fund approprlated for the admlmstratlon of the -
act there was in the treasury as of December 1, 1942, an unexpended
balance of $8.365.02, or to put said matter conversely, the expendi-
tures for ithe admmlstranon of the acr_up to December 1 1942, has
cost $11,634.98;

The trend-of late years as you are well aware has been to charge
state elective ‘offlclals .with greater responsibilities. i Personally, a
study of ‘the act, tocether with the experiences observed with its
admlmstratlon, convinces me that it is such an act as should be

" continued. It; probably would be wise to consolidate the Unfair
Sales Act for administrative purposes. If such consolidation were
cffected consideration should then be given as to whether or not the
consolldated‘ acts should. be placed in the office of Attorney General
for admlmstranon or in the Bureau of Store License of the Depart-
ment of Finance. Violations of either of said ‘acts ultlmately reaches
the office of the Attorney General for enforcement purposes or for
prosecution thereof It is quite likely that some of those affected by
the acts. partlpularly the Unfair Sales Act, will urge!some adminis-
trative changes Any changes that will make either of said acts
more efficient] and less. expensive of operation should be adopted.

Undoubtedly the consolidation of said acts and placing the same in -

one department or bureau would: be the means of lessening the ex-

penses of operation as'ithe personnel of either of the departments,
could take care of the needs of the other »nthout materlal costs to
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the other. It 1s not perfect and several amendments should be
“made to give the same more workability. We are hopeful that it

.is but a. comparatlvelv short tirne until the necessity for the con-

tinued operation;of the Q. P. A. will cease. When that time comes

there will then be-.a, great demand for the Unfair Sales Act and.I

recommend to the Governor-elect and to the; incoming legislature
_ that nothing be |done *o.impair said act either by abolition thereof
or the failure to! make an adequate appropriation for the suecessful

administration of the same.. .

BERT H. MILLER,

Attorney General.

RESUME bF SOME OUTSTANDING CASES

GEORGE LUKER vs. GEORGE H. CURTIS,, Secretary of State:
; -: (136 Pac. (2d) 978) (Closed)

Case No. 1166 (Civil)—An initiative measure known as the
“Senjor Citizens’ :Grants Act” was submitted to the vote of the pen-
ple at the General Election on November 3, 1942, and was adopted
by a majority of the aggregate vote cast for the office of Governor.
The proclamation of the Governor as provided: by law and dated
November 23, 1942, declared the same to have been approved by
the requisite number of voters a d thereby became a law of the
State of Iddho.! The main. features of said| Act provided for a
monthly award of not less than $40; $8.00 per month for medical,
dental, surgical, ‘optical, hospital and nursing :care; 'and $100 upon
the death of a recipient for funeral expenses ito ehglble applicanis.
who had attained the age of sixty-five years. 'On the convening of
the Twenty- seventh Session of the Legls}ature in January, 1943, con-
siderable opposmon was manifest by numerous legislators against-
the Senior Citizens’ ‘Grants A-t. A legislativé committee was ap-
pointed to make \a detailed study of said Act and report its findings
1o the legislature; The report urged various objections, among other
things that the state could not finance the same. As a result House
Bill No. 74 (Chapter 31) carrying an emergency clause was intro-
Qgced and passed by both branches of the legislature, and- approved

d signed by thn GO\ ernor, February 6, 1943, nhereby repealing said -

The repeal of Lhe Semor Citizens’ Grants Act was of far reaching
significance. Threats to recall all legislators: participating in the
repeal were freely:made, and petitions for the récall of Governor
Bottolfsen for signing' the repeal Act were extensively circulated.
An inadequate number, however, were not. properly -certified and
filed in the. office of the Secretary of State toiauthorize the callirig
of an election” .Perhaps no other factor contributed more  to the
defeat of Goxernor Bottolfsen for the Uniteg States Senate than
that of signing t}}e repeal Act.

Mr. George Luker with the aid and assistance of others commenced
prohibition proceedmvs in the Supreme Court ‘to restrain Secretary
Curtis from pubhshmg in the session iaws of the twenty-seventh
legislative session. House Bill No. 74, which purported to repeal the
Sen\or Citizens’ Grants Act. The matter was: heard at the March.
1943 term at Pocatello and on April 28. 1943. a peremptory writ
of prohibition was deriied and the proceeding dismissed. Regardless
of the -action of the court in denying a peremptory and dlsmlssmg
the proceeding thele are yet numerous people who stoutly arguie

i
i
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and insiét that an initiated law cannot be repealed by the legislature
and, accordingly, that theaction of the court dbes not correctly

state the law. In passing we miight say that the right of the.legis- -

lature to repeal an initiated measure is again before the Supreme
Court in another pendlmg case.—(Bert H. Ml]ler)

CHARLES T. HAWKH\S vs. CHARLES E. \VINSTEAD. Judge of
the District Court of the Third Judicial District of Idaho,
in and for Ada County. (Closed) :

Case |No. 1168 (Civil)—The plaintiff, Hawkm$, applied to the»
Supreme Court of Idaho for a writ of mandate to require Charles
E. Winstead, District Judge, to take jurisdiction of a suit in divorce
commenced in-district' court August 24, 1942, and wherein plaintiff
and Laura Hawkins, defendant, were the parties thereto

It appears that May 22, 1941, plaintiff, while.a private in the U. S.-* -~

Army .at-Langley Field, Virginia, married) and shortly thereafter -
was transferred to Westover Field, Mass., an in;January, 1942 he

was transferred to Gowen Field, Idaho. Shbrtly! after arriving at

Gowen Field, plaintiff ‘obtained leave and wgs granted permission to

_live in ithe Clty of Boise. He rented a rogm in Boise, lived there,

réporting for duty at Gowen Field as required. He decided to make

Boise his [future home. He registered as an elector and did every-
thing he comnsistently could do to establish a bonaifide residence..

Section5: of Article VI of the Constitution provides: “For the,
purposé of voting, no person shall be deemed to have gained or lost
a re51denc3 by reason: of his presence or. absence.while employed in
the service of this staie, or of the United States, * * *”

Following| filing of the complaint in the divorce proceedings, sum-:
mons -issued, was served by publication, and the defendant Laura
HawkKins, :in due time; was defaulted. The plaintiff submitted his
proof in support of his complaint and rested. The district judge
was in doubit as to whether a person serving in the armed forces of
the United States could establish a new re51dence while serving his
country. 'October 23,1942, Judge Winstead entered an order holding
that a perscn could not while serving in the armed forces, establish a
new residence because of the provisions of Section 5, Article VI,
and for that reason the court was without jurisdiction, and on that
ground: denied the divorce. To compel the district judge to take
Jurisdiction ‘of the divorce proceedings and adjudicate the same was
the occasion for the mandamus proceedings.

The 'question for determination, an account of the: prov1510ns of
Section 5 of Article VI, was whether or not one employed in the
armed forces of ‘the United States could establish a new residence
in Idaho =0 as to take him without the prohibitions .of Section 31~
701 1. C. A.; as follows: “A divorce must not be granted unless the
_plaintiff has been a resident of the state for six full weeks next pre-
~ceding: the lcommencement of the action.” ' The majority decision
of the: Supreme Court was to the effect that one employed in the
armed forces of the United States could establish a new residence in
Idaho. and that the'district court had jurisdiction of the subject-
matter of the action and of the persons thereto. "A peremptory writ °
was issued ‘directing and requiring the district judge to take juris-
_diction and dlcpose of the divorce proceedmgs (Bert H Miller)

BABB, PETITIONER, vs. DISTRICT COURT OF THE SECOND

: | \ JUDICIAL DISTRICT, ET AL (Closed)

Case No.! 2191 (CiviD)—One. of the important court matters, im-
portant hec wuse of general concern throughout the state, was the
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case of Babb, petltloner vs. the District. Court of the Second Judicial
District, and Honorable A. L. Morgan, Judge.,

It was sought by the petmoner therein to prohibit the calling
of women on a jury panel in'a criminal case there awaiting trial,
the contention being that the recent legislative amendment of cur
statute (Laws 1943, Chapter 158) including women as ‘qualified
jurors, was contrary to the provisions for juries and jury trials con-
tained in our constitutiori. It was argued that the framers of the
constitution had in mind the old common lawi of England at a time
when only men were qualified jurors. The action was original in
our Supreme Court, for a writ of prohibition against the calling
of women jurors, and its consideration: included consulting a num-
ber 'of previou$ decisions: of .that court:

On the part of the defendants, represented by this office, it was
contended that the thlng prov1ded and preserved by our constltutlon'
was the right of ‘a jury-trial in criminal cases, without intention
to restrict the personnel of juries to men only.

The court, without -a_written opinion, denied the writ of prohibi-
tion, which, as we understand it, amounts deﬁmtely to a holding
that women are now fully quahﬁed to act-as Jurors The statutory
amendment authorizes them to refuse to serve if they choose, but
this is opt10nal and 1n no way affects thelr qualifications. (J. R.
Smead) A

LEONA DR.EPS vs. BOARD OF REGENYTS . (Closed)

Case No. 1133 (Cwﬂ)— November 1, 1940, Leona Dreps, a niece :of
the wife of Regent J. F. Jenny, was appomted nurse at the infirmary
of the University of Idaho, at an agreed salary of $90.00 per month,

_and this action was commenced by Dreps to recover the salary
earned under her appointment. The necessity for said action was
due to the refusal'cf the Board to pay said salary on the grounds
that her employment violated the Nepotism Act, Section 57-701
Idaho Code Annotated. The case was tried before Hon. A. L. Mor-
gan, judge of the Second Judicial District of :Idaho, in and for the
County of Latah, which resulted in a judgment in favor of Dreps.
iadnhappea] from the Judgment was taken to the Supreme Court of

aho

‘Two questlons were presented by the appeal:

(1). Does:the Nepotlsm Act apply to. the Board of Regents of the
University of Idaho? = (2). If it was intended to so apply. did the
legislature have the power to make it: applicable to the Board of
Regents of the Umver51ty of Idaho? i

ollowing the creation and organization of the Universily durmg
territorial days, the Constitutional Convention met in August, 1889,
drafted and submitted: to the people a constitution which was ratified
and approved, and'by the terms of which the University of Idaho -
was recognized as a separate and independent institution,. and
among other things, provided: “All the rights, immunities, fran-
chises, and endowments heretofore granted thereto by the terri-
. tory of Idaho are! hereby perpetuated unto 'the said University.”
After the citation of numerous authorities, the Supreme Court held
that the legxslature had no power to place any restrictions on the
Board of Regents in the matter of their employment of employees,
nor can the leglslature tell the Board of Regents who it may or
may not appoint, and concluded by saying that it was not the in-
tention of-the legislature to extend the Nepotism Act to the Uni-
ver51ty of Idaho or the Board.of Regents thereof. (Leo Bz‘esnahan-
Bert H Mlller) A i
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: " STATE vs. PRINCE AND 'BEAUDOIN‘(Closed) S

. B }

Case No.- 1106 (Criminal)-~Perhaps one of the most interesting.
criminal cases throughout the biennium and one attended by im-°
portant - consequences, was that of State vs. Prince and Beaudoin.
It presented:to our court the qQuestion of what constitutes a “per-
sistent violator” under our, statute which makes one who has there-
tofore been twice convicted of a felony, and who is aoam convicted
of a felony in Idaho, a persistent violator and subJect to sentence:
as such,-in’ addition o the sentence imposed for the felony of which’
he is convxcted in the instant case. i

The courts of other states have not been altogether uniform in
their decisions, and the principal propositions presented on behalf of
the convicted appellant were: (1) that where either one or both of
the two prevnous convictions of felony have occurred in a state other
than Idaho,-'the law of such state, and the facts constituting the
felony, must be substantially the same as required by some like
statute ofi Idaho; in other words, ‘the state of facts upon which-a
defendant: is convicted in another, state must have constituted a
felony under, Idaho law; (2) what constitutes sufficient.proof on the
part of the 'prosecution to show that the court or courts of such
other state .or states had jurisdiction to entertain and near the
c¢harge there placed against the defendant ?

In a comprehensne and well considered opinion, our court, after
analyzing the issues and reviewing the: authorities quite mcluswely
held that it matters not whether the state of facts in another juris-
diction, another state, would have constituted a.felony in Idaho. The
thing inveighed against and made’ separatély punishable by our
statute is Lhe demonstrated inclination of the individual to violate the
law, whether of this or some other state. Accordingly, the court
held the convictions in the case valid and affirmed the ]ud"ment of
~ the lower; court.

On the ! second proposition, -the proof of 3mjlsd1ct10n of the cpurts
of other states. the determination thereof required consideration of
the full faith and credit clause of the Federal Constitution, the
~ Act of Congress passed pursuant thereto-(28 U. S. C. A., Sec. 687),

“and our own statute. (Sec. 16-310 I. C. A.). After quoting these- pro-
visions. with reference to certified copies of the judgments of con-
vietion involved which had occurred. in each instance in Oregorn,
and each’ of which copies showed that the respective court had a
~ presiding; judge, a clerk and a seal, our court held that in such a
state of the record the presumption- in an Idaho court is that the
court of the foreign state is one of general jurisdiction, its judgment:
so certified is proof of what it shows on its face, is‘ the. best and
only ccmpetent evidence thereof, imports. absolute verity and is final
and conclusive. This phase of the opinion would seem in itself to be
?cfl Lely Lonxlder'ﬂ)ke 1mportance to the bar and to all litigants in

aho ;

On the whole, we belle\o this case and this final decision has
covered practically all questions of importance emanating’-from our
persistent ~iiolator statute, with, possibly, a single exception, namely,

' “does_a conviction in a Federal Court Uecome such a prior conviction

that it rhay be proven against a defendant in Idaho:charged as a
persistent violator? This phase was not before our court, and may
at some furture time present a question of extreme interest as wel]
as of e\ucme importance. (J. R: Smead]
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ATTORNEY GEN ERAL’S OPIN IONS

Some Selected Oplmons Follow:

IN RE: IDAHO STATE GASOLINE TAX ‘

One of the most important questions submitted to the. office dur-
ing this biennium concerned the application of our excise tax on the
sale of gasoline. 'Iis particular importance lay in the fact that it
involved, necessarily, the extent, and the limits, of the powers of
the state to burden federal operatlons by its laws. This necessarily
included the consideration and proper application of certain federal
constitutional provisions. The opinion, rendered to the Governor

- at his request, follows:
“With regard to our state gasoline tax as| apphcablé in cases of
. purchase by the Federal Government or its agencies, Section 10 of the
Motor Fuels Tax!Law, Chapter 46, Laws of 1933, as amended by
Chapter 57, Laws' ¢f" 1937 provides ‘for an excise tax of five cents
per gallon to be paid by the ‘dealer as that word is defined by. the
Act. The term ‘dealer” is defined as including any person who im-.
ports, produces, manufactures, compounds refines, or blends moior
‘fuels in this state.
“The term ‘retail dealer’ is defined to mean any person or organi-
zation who engages in the retail sale of such motor fuels in Idaho.
“Section 10 expressly refers to any dealer who sells, distributes. or
uses any motor fuels within the state. Ever; ldealer who imports: or
manufactures fuel in this state is required to make a monthly report
of the amfount, (See. 11) and every seller or: distributer is also re-
quired to ‘maka a monthly report and at, the same time pay the
excise tax of five cents per gallon. There is another slight tax; one
mill per gallon, for special use in paying cerfain bridge purchase in-
debtedness, with which you are also familiar. | (Chap 233, SL, 1939)
This is also levied against. the dealer. .
“Section 12 provides for refunding the ta\ paid under the \Iolor
Fuels Act, under some circumsiances, and creates a refund fund for
that purpose. Section 18 provxdes specifically the types of use of fuels
on which purchaSes the tax may be refunded upon proper appli-
cation and proof By the purchaser. This section contemplates that
a purchaser will ‘prgbably be required to pay the.amount of the
gallonage tax by the seller of the fuel, which we know to be the prac-
tice which is.very generally foilowed by sellers of fuel throughout the
state. As we understand it, the amount of all taxes is included in
‘the price of the fual sold. We .do not understand that the tax is
. collected as a tax by the seller, that is, as:a separate item apart
from the price of the fuel.

© “As yet we have not.received any mformatlon of the practice fol-
lowed in two of the nelghbormg states under their motor fuels tax
laws, but we understand it to be desirable to render this opinion at
this time concerning the matter of the payment of our state tax.

“It is well settled that a governmental operatlon of the Federal
_government cannet be taxed; as such by a state. The question

herein is, is-our own fuels tax a direct tax on any Federal govern-
~ mental operation if the seller be required to pay it in the .manner
above summarized? = The decision of the United States Supreme
Court most nearly in.point in:this matter is the case of Alabama vs.
King. and Boozer. 314 U. S. 1, 8 L. ed. 3. In that case certain
individuals were /contractors holding a contract to do certain con-
struction work for ‘the United States, which was being done in con-
nection with and! as a part of certain governmental operations.. They
contended that the3 were not. properly requmed to pay a state sgles
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tax on lumber purchased for use in the construction work, for the
asserted reason that they were acting for the Government in the
accomplishment of a governmental purpose, constructing an Army .
camp, and that such tax would be in effect ‘laid on a transaction

by which the United States secures the things desired for govern-

mental : purposes,’” and thus would violate the Federal Constitution

concerning taxes on Government operatioas. 'The Alabama law

required such a tax to be paid by the purchaser of goods and required

. the seller ta add the amount of the tax to the sales price and thus

collect .the same as the price should be paid. The contractors were

operating under a ‘cost-plus’ contract, and it seems‘to have been

conceded byi:all concerned that thé sales tax, if payable by the con-

tractors, would be added to the cost of construction which the United

States had agreed to pay the contractors. with the futther amount

also agreed on for :the contractors’ services. The particular pur-

chase involved had ‘been made originally on credit’ and apparently

the total price to be paid hinged on the determination of the tax

question. King and Boozer were the  dealers who had sold the

lumber:involved, and so far as they were concerned the question was,

whether or not they would be required to add the sales tax to the

price otherwise chargeable for the lumber. The *contractors had

in fact! paid for the lumber later, apparently without paying the
sales tax, aid the tax had been assessed against King and Boozer,

who ini turn carried on the litigation as here outlined.

“It was held that the contractors were the. purchasers, and al-
though: the ;amount;of the tax would become a part of the cost of
construction.and thus be paid by the United States to the contrac-
tors, and although the contractors ‘in.a loose and general sense were
acting for the Government in purchasing the lumber,” the tax was
nevertheless collectible and did not constitute such a direct burden
upon a Federal operation as to violate the Federal Constitution.

“It is thought that our Fuels Tax Act comes within the ruling in
the case just discussed:" It does not lay a tax upon any purchaser,
but on the ‘contrary taxes the.seller. He is not required to collect
‘the taX as was the case in Alabama. which takes the Idaho situation
even farther away from the prohibition against taxation of Federal-
governmental operations. Our-act merely provides for a refund
under. some circumstances to any person ‘who shall have paid any
excise {tax on such mator fuel hereby required to be paid, whether
directly to the vepdor ifrom whom it was purchased, or indirectly by
adding the: am t.of such excise tax to the price of such motor
fuel’ '(Section 18) @ As above pointed out, Section 10 expressly lays
the tax on the seller and requires him to pay it. Presumably he

would increase his iprice to the purchaser to the same extent, but. .

this was absolutely required, in practical effect, in - the Alabama
case discussed. Since that tax was properly payable by the sellers :
of the lumber. and was not an _invalid provisior: in:spite of the fact’
that the:state law :also required the seller to collect from the pur--
- chaser. we;do not see any reason why the seller of motor fuels is .
not also reqguired to pay the Idaho tax. Whether or not he is reim-
bursed by iincreasing the price of the fuels would seem to be his -
own affair, and if he seeks such reimbursement-by fixing his price
on the fuels sold, and thus increases the cost to the particular Federal
Agency concerned, still the result is no different than in the Alabama
case. . - ; S :

“As we understand. it, in some’ instances the Federal Agency buys
its fuel direct and imports it into Idaho from elsewhere. Of course,
the United States cannot be taxed under those circumstances, nor
required: to procure such a permit for importation as our law re-

¢
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quires of the 1nd1v1dua1 dealer; and where fuel is purchased by some
Federal Agency for such. use as makes the amount of the tax, if
paid to the seller, -refundable t6 the purchaser, as -specifically pro-'
vided by Section 18 the amount is refundable‘ to the proper Federal
Agency just as'in the case of any other purchasser.”

A little later the Comptroller General of the United States appar-
ently took a different view of the matter, resulting i in correspondence
with this office in- the course of which a copy of the opinion above

. quoted was submitted to him. ' In due course: the following was re-
ceived from the Comptroller :General, which seems to settle the
matter in accordance with the opinion to our Governor: L
- “Reference is made to your:letter of January 19, 1944, with en-
closure, relative to, the effect of the provisions of the Idaho Moz ior
Fuels Tax Law so far as concerns the reported indebtedness of the

tate in the amount of $46.74 :on account of the State iax required
to be paid on certam gasohne purchased for the official use‘ of’ the
United States. -

. “It appears from a consideration of the terms of said law and
" the contents of your opinion of October 9, 1943, with respect thereto
to the Governor of Idaho; a copy of which accompanled your letter,
that the excise tax prescrlbed thereby is not laid on the vendee. but
on the vendor of the. gasoline involved in a particular case. Hen\ce
the legal incidence of the tax may not properly be regarded ias
resting jon the Government in the case of purchases of gasoline for
official use; and, in view of the decision.of the!Supreme Court of the
United: States in the-case of Alabama v. King & Boozer, et al.,
314 U. S. 1, the conclusion is ne longer tenable|that the imposition| of
the tax conflicts with the implied constitutional immunity of the
United States to procure the supplies required for the discharge

"of its governmental functions free from interférence or control by a
State., Moreover, it does not appear that claim for refund of the
amount of the taxes here involved was filed with the State authorities.
w1th1n the period fixed therefor by the laws of Idaho.

“In‘view of the foregoing : :the conclusion .is required that tIhls
office iwould not be justified :in withholding .an amount otherwise
payable to the State for the purpose of liquidating the reported in-
debtedness. Therefore. it is requested that the instant claim, and
the schedules and certificates relating thereto..which were resubmit-
ted to! the Commissioner of Lawv Enforcement -of Idaho by this office
gnder é <)iate of November -18, 1943 be returned to this oﬂ‘lce (J. R.

mea

‘-.January 5, 1943, Hon. Calvm E Wright, State Audltor

We are submlttmg herew1th ‘the opinion of this-office in answer to
your question of recent date ds to the following:

Isia profit taken upon the sale of securities purchased w1th
endowment funds io be treated as an increase of the principal of ~
the endowment fund or as “interest” under Constitution Art. IX?
The $tatus of endowment funds as trust funds in the hands of the

State as trustee 1s ‘beyond questlon (State vs. Peterson 61 Ida. 30,
97 Pac.i(2) 603).

The nprmal jaw of trustees appears to be settled that profits taken
from the sale of securities held in trust are to be treated as principal
increments and not as “income” wherever - the trust allow for ex-
pendituré of income only.

Thus, in Restatement Trusts, #233, it is said: :

- “Proﬁts arising from the sale or exchange of the pr1nc1pal of

Digitized from Best Copy Available



i R N

6 ATTORNEY GENERAL'S REPORT ’

trust property or any enhancements in the va]ue of trust prop-
erty: are allocable to p!‘lnClpa] not 1ncome -
Again, in the same work (#239f):

“Even though he (the trustee) sells the bonds before their ma-
turity at a price greater than the purchase price paid by him the
‘amount retalned by him to amortize the premlums remains
principal.”

In 65 C. J, S39, #736 the folloswing statement oceurs:
“Where stock bonds or other property belonging to the trust
estate are sold. ths money received, including profits, 1f any, or-
~ dinarily constitutes a part of the corpus of the estate. ¥ * So the
increased v alue of stock on sale by a trustee, due.to enhancement -
of the original value -is a part of the corpus and belongs to the
remalnderman

In the present instance the Constitution proyldes not for expend1~
ture of “income” but only for the expenditure ®f “interest” language
which was borrowed dlrectly from Constitution of Colorado, Article
9, Section 3.

It does not appear that elther in- Idaho or Colorado the term *“in-
terest’” as so used has ever been judicially defined as respects profits
on sales of securities.

The ferm interest has received a vast number-of zehnmc' defini-
tions. Thus interest)is defined as a profit (State, vs. Multnomah
County,” 10 Pac, (2 635, 13 Ore. 287; First.Nat. Bank vs. Lee, 66
S. W. 413). As stated in Re Reed’s '\Vlll 17 NYS (2) 658, “Interest
is that which is of advantave or profit, partlczpatlon in proﬁt or
payment for the use of money.”

In some: Idaho decisions the. .word * mcome’-’- has been -added to

the constitutional language and the funds usable have been referred .

}(c)] as ‘;in)terest and 1ncome * (See inter alia Roach vs. Gooding, 11
a. 244,

The term “income” " certainly is sufficient to include profits (31 C.
J. 396). - Examination of theé cases cited to the text dlscloses that
the terms “income.” “interest,” *profits.”” ‘earnings,’” ‘revenue”
and similar expressions ‘are used \Vlth much laxity and with. httle
care to precise refinements.

In Idaho it is the preservation bf thc corpus of the endowment
funds which is a sacred obligation, the “interest” being expendable
and therefore not surrounded with ‘the perpetual bulwarks of the
principal. t

Examination of the Constitutional Debates indicates that the \vord
“mtet est” as vsed in discussion of Article IX was understood to tnean

-“interest™ in its ordinary sense of a sum paid in compensation for the .

use.. of money (See: Vol. 1, p. 788; p. 800; p. 654). As stated by Mr.

Po¢ in the oration' which probably:swung the convention to the side

of allowing sales af endowment latds to be made at ‘all:

¢ “The proposition is now that this land be sold. that it be placed
in the custody of the treasurer of the territory and then be placed .
at interest, andkthat the interest arising from the fund shall be
appropriated to the payment of the current expenses of the
public schools. Now then. it is further provided in this report
~.that that fund itself. that the principal shall be held intact. Now
it is a well known fact here that if that principal is held intact
forever. the futire is provided for.” (Debates Vol. 1. p. 659)

The framers of the Constitution even went tlie length of debating

how mucl: interest could be charged. Mr. McConnell (Vo] 1. p. 660)g '

stated: “T will guarantee that at the present time every dollar of
the pxocceds fmm sales of these school lands. if it were; in- the.
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treasury today, could be loanei on farm loan; in this tetritory at
‘ten per cent. I call that pretty good interest.’ ’ ) !

It therefore appeairs that the gentlemen of ‘the convention -prob-
ably had in mind only the return of compensation for use:of money
interest, as ordmarllv defined, and gave no con51derat10n to questlons .
of profit on! sales of securities. e

This officé has heresofore, under former Attorneys General, e,\-
pressed views indicating that proﬁts are part of the principal;, not
of the. interest fund. See opinion of February 26, 1932, to the
Bureau of Public Accounts, and opinions of December 5, 1951, and
December 28, 1932. *

It is not possxble to'say what the Supreme Court might hold 1r1
event this oue\tlon were judicially tested. It is my opinion, how-.
ever, that pendmcr such a. judicial clarification of the meaning of
the word “interest” profits taken on a sale of' securities, by reason
+of their increase in value, should be credited to the principal of the
endowment funds, wnd not to the interest funds.. The ‘principles

" upon which this conclusmn is reached are stated as follows: -

1. It is hxohlv uncertain that such profits are “interest” within
the meaning| of ‘the constitution.” If they are not.-their expendituie
is e\pressly pro-umted by law and the constitution. Where of tvyo
courses one is fraught with doubts of validity,-and the other is not
the latter will be followed.

2. If there is any error.in holding the funds involved to be prm-
cipal instead;of interest, ‘the error will be harmless, since the funds
will be presorved inviolate, ard invested at interest, and no ul‘cl-
mate loss will be sustained by anyone.

3. If the funrds are treated as interest, and e\pended then ha-
bility for an unlawful expenditure immediately arises on the part of
all .officers concerned. -

The cxde of caution and safety requires the holdlnv that the
profits referréed to beléng to the principal: : ]

5. In logi¢, the pr ofub are part of the pr1nc1pa1 Thus, prior to
a sale, the securities in specie represent the corpus-of the endow-
ment, pro tanto, and no one would say that any part of the securities
held would ar would not be sufficient to replace the state's invest-
ment therelm if held until pai¢ in the ordinari y course. Meanwhile,
interest, in the ordinary sense is customarily. heing collected.

It is my opinion. therefore, that profits on sales of securities by
increase in the value mereof between the date of purchase and
the date of Sale are part of the endowment |funds and not of the

_earning funds. \Al‘l(‘l L. Crowley)

March 12, 1943, Honorable C. V. Poole, Prosecutmg Attornev
Madison. County: P |

This acknowledges recelpt of yours of \Iarch 9th, 1943, in which
you say among other things that at the regular monthly meeting
of ‘the-Board of Countv Comnucsmners of \Iadllson County Vvesterday.
application was made by some of the county officers for increases .of
salaries, pursuant to the provisions of Senate\Blll Number 135, en-
acted by the! recent’legislature, and that in considering said- appli-
cations your {Board was met by the “County Budget Law,” and that
you advised ‘your Boerd that ‘you knew of no provision, either }m
the new actior any other statute. which would empower them ito
authorize e\pen:htures by an\nofflcer of the County or for the pay-
mecrllt of salarles or \;?1"05 ovm the amounts| fixed by the Count\
Budget. : .
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. Heretofore, I had agreed with myself that 1 would 'make no-
public expressions relatlve to said law or to the manner in which the

" same ‘might be made operative, as I deemed it a pufely local matter.’
Since making said decision, however, I have been confronted with nu-- :
merous requests from various boards of county commissioners and
prosecuting, attorneys throughout the State. and because of the fact
that it is a matter of general concern and might not receive the same
construction from :various prosecuiing - attorneys plus - the further
fact that some of said prosecuting attorneys mlcht take the position
that because of other existing laws it would be er;tlrely inoperative,
I have concluded to give pubhc e\pt‘essxon to my vnews in connectlon
with said law and the operatlon thereof. ' -

As you have observed, it is an amendment of Sectlon 30-2606, Idaho
. Code Annotated, as amended by Chapter 73, Session Laws of 1937, as
amended by Chapter 142, Session Laws of 1941 THe only new matter
contained therem is found in the proviso, as the Conclualon of Sec--
tion 1, and is as follows:

“Provided, that for the period” following the @ffectlve date of
this Act and ending on the second \Iondav of January 1945, the
Board of County Commlssmners of any county may, at any time
during such period, change the salary of any county officer and
fix the same at a hloher or .lower rate than that fixed at -the
regular April, 1942, meetm(7 of said Board, and may by any
means "uthouzcd by law provide for the p'lyment of such,
salaries.”

You will likewise observe that it was eudentlv the intention of
the legislature that said law would go into effectiand become oper-
ative at. once becauce of the emergency . clause con’(a*ned in Sectlon
2 thereof.

The County Budget Law was intended to- and:does check many
abuses that otherwise might arise but for said law. I see little or
no occasion, however, to be particularly concerned about the County
Budget Law in the'instant matter, for the reason mat the new matter

] contained in Senate Bill Number 135 and her ctofore quoted suspends
the effectiveness of the County Budget Law during the effective per-
iod of Senate Bill Number 135, as applied to apy ac*lon of the Board
of County Commissioners of any county in anging the salary of
any county off cer:at a higher. or lower rate of pa\ -

At the time of the consideration of Senate Bill Number 135 (effec-
tive March 5th, 1943). the legislature knew that the various counties
of the State had made thexr budgets. and likewise knew, if there
wene.no method by which said budgets could ‘be ;modified, that the
enactment of Senate Bill Number 133 (Chapter 155, Session Laws: of
1943) would be nothing more or less than an idle; gesture, incapable
of any beneficial rexults The Supreme Court of the State of Idaho,
in.the Comparatively recent case of Justus versus T. M. DeCoursey,
et ul. 63 Idaho, 115 Pacific (2d) 756, had a more or less similar
qirostion before it in connection with. Chapter 66, Session Laws of
1941, in which the legislature amended existing law to increase the
then existing levy:of two mills on the dollar to three mills, for direct
relief. The chief: icomplaint_of Plaintiff Justus in seeking a writ .of
prohibition to restrain the Board of County Commlss'oners of Can-

von. County from making the three mill le\w strenuously urged that
such action would'be violative of the County Budget Law. The Idaho
Court, in passing upon said question. observes: |

_“Plainfiff's position as to the bar of the budget law, hm rever,

1\ not-well taken because that law itself C\DIQ\QI\ provides for -

‘contingencies such as this arising after the nmal setting up of

lhe budoet
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“Section 30-1205, I. C. A.: ** * * * In the évent of any unfor-: .
. seen contmoency arising, which could not reasonably have been’ -
foreseen at the time of making the budget,:and which shail re-
quire the expenditure- of morney not promded for in the budget,
the board of county commissioners, by unanimous vote thereof, :
shall ha\{e the right to make an appropriation from the “General :
reserve approprlatlon” " to the office, department service, agency ;
or institution in which ‘said contingency ar'ses in such amount"

as shall be determined by resolution of said Board * * * *

The Board of County Commissioners at the [hme of ﬁ\lng the sal-
aries of county officials at their meeting in April following their
election, and also at the time that they made up the Count3 Budoet
last January, could not positively know, - even though they mloht
anticipate,i that the legislature would pass axlaw suspendmv for a
period of time the effectlveneSs of the County Budget Law, as ap-
plied to the salaries of county officials, and fcxr that reason and be-
cause of such contingency, plus the emervency would have a right
to resert to the provisions contained in Section 30-1205, Idaho Code
Annotated. In a consideration of this matter, [yvou will bear in mind
that the levy for any item budgeted under the County Budget Law
is not fixed until September (see Section 61- 801 Idaho Code Anno-
tated).

The natural thing to do in the event there is serious doubts as. tb
the authorlty of the Board of County Commissioners to act upon the’
applications now béfors them for increase of salary.to county officers
because of: other assumed prohibitive acts would be to bring a test
case, to have any quesuons arising in connectxon therewith delelmm-
ed and settled. . As I viéw the matter, however, it does not appeal ;
to me to jus. tlfy any such action. ! '

It is my opinion; based upon the authority above cited and ;1
consideration: of other matters involved, that vour Board of County
Commissioners has the authority not only to act upon the applications
to increase salaries of county officers..as contemplated by Senaté
‘Bill Number 1335, but likewise to fix a levy at the September meeting
to providei the necessary funds to cover any lincrease in excess of»
that now ﬁxed by the County Bud"et Law. - (Beért H. Miller) ‘

August 25, 1943, ;\Ir H. ML Cull more, Dlrector Bureau of In<urancc

This is in response to vour letter of August 20, 1943, réquesting an
opinion from this office relative to the followmcr question:

Has the Insurance Department the right to issue a license to

a non- re51d°nt of ! Idaho so. that he may salicit business for a

benefit association:in Idaho, ‘When such association is not licensed " |

to-do business m the state of which the proposed .agent is a resi-
« dent? ! !

The benefit assc»c1at10ns referred to are, we assume, those or cranued
under Chaptei* 110 of the 1933 Session Laws, and Chapter 114 of the .
1941 Session Laws, and, which are authorized to write death. benefit
certificates and accident benefit certificates.

Chapter ; 195 of the 1937 Session Laws, belng‘an act regulating the
examination and licensing.of irsurance agents, requires that an in-
surance agent be a resident of ‘the State of Idaho however, death
benefit asspciations are-excepted from the provisions of such statute;
as will appear frocm Section 10 of said Act, which is as follows: 1

“Section 10. Exempftions. This Act shall not apply to life in-
surance compames, death benefit assocnahons. reciprocal or inter-
msurance exchanges, county mutual msurancc companies or
assomatlons. or.to anyone acting for or in  their behalf, or to 'i
| f—.. -
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-salaried offlcers or salaried representatives of any lnsurance

company.” ’
‘We have besn unable to find any: prov1s1on “in the l:aw which would
seem to us to require the agent for a benefit association to be a resi-
dent of. the State of Idaho, and in the absence of such a requirement,
we doinot believe that the départment would be empowered to-make -
-such d requirement, as will appear from 30 C. J. (In5urance) at page
999: -

“If an apphcant for a license comphes -with | the statutory
conditions to its issuance, he is entitled to a license as a matter
of right, and the lnsurance commissioner cannot prescrlbe addi-
tional ‘conditions.”

We therefore advise yvou that in our opinion the fact that a person
is @ non- -resident of:Idaho_would not preclude him from being issued °
a license to sell insurance for a benefit association in Idaho We
have some doubts as to the necessity of an agent for a benefit asso-
ciation securing a license but express no opinion on this questlon
tChalles S. Stout) : i

/

November 10, 1943 Mr. \V B. Trowbridge, Du‘ectm -
: Beer He\ enue Administration: .

Smce laqt discussing the: matter with you. a oreat deal of atten-
tion has_been given the question of the issuance bf a beer license
‘to Mr. McFee. As our statutes now read, 1943 Chapter 167, a
retail license shall not® be: issued if the applicant.‘has '* * * been
convicted of the violatipn ‘of any law oft “the State of Idaho or of
the United. States, regulating, governing or prohibiting the sale of
alcoholic blver ages or intoxicating liquor * * = ov if he “has * * *
been convitted of any felony. within five years, or has paid any ﬁne
or complet'ed any sentence.of confinement therefor within five years.’

I 1ea1170‘ that it has herétofore been the practice not to issue any
such license to anyone who had at any previous tire been convicted
of, any sucii violation of either a,state or Federal law, and undoubt-
edly this applicant was so convicted on several counts under the
former Vgistead Act. le question now before me has arisen f01‘
th(' first time.

iAfter auite an C\tCan\«L exarnination of the. reported decnslons-
I iam compelled to believe that the statute should be construed to
apply- onh, to any -such conviction as may have occurred since our
beor license law went into effect. You will recall that so -far as
this matm" is concerned, the same provision concerning . convictions
of violati .’15 of the liquor!laws of any type has been a part of the
Act. I lulCth the- conclusion just stated for the reason that. if the
law is (‘or)t\tlued to be 1etroact1\'e in" the sense of applying to such
-convictions occurring before the act was passed, I believe it would
violate the Federal Constltutlonal provision: that no bill of attainder
or ox posi facto law ehall be. enactecl.—-U. s. Constltutlon Article I
-See. 9.

The: twp leading F‘ederal cases ‘on the subxect are Cummings vs.
\I-ssoun.;d V. 8.°277, 18 L. ed.' 356, and Ex parte Garland, 71 U. S.
333, 18 L{ ed. 3866. \Vhiie those cases did not deal with the specific
state of fact\ which are here considered, they plainly held that to
exclude one from' following-an ordinary avocation of life because
of a past joffense on his part, for which he has either been prosecuted

. and vunished or for which: he may still be subject to nrosecution and
pumshment is to add an additional penalty to that already provxded
by the law which ‘he has violat2d, and hence’ such a statute is both
an ox post facto act and a bill of attainder. ® Another case holding
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to the same effect and approving the two above ‘cited is Pierce ss
Carskadon, 83 U. S. 236, 21 L. ed. 276. :

The State courtsiin cases where like questions have arisen hme
followed the rule of the Federal decisions. here cited.

You w111 note that I-have quoted above two provisions of our
statute, one of which deals with violations of the laws of all sorts
and descriptions. governing or regulating the sale of any type of .
alcoholic beverage and.the other dealing with: any conviction of fel-
ony within five years before the license is issued. Under the Vol‘-
stead Act the offensé for which this applicant was convicted was
a misdemeanor only. It:is true that he was charged and convicted -
of conspu‘lacy in and under the same .indictment, which is a felony,
but which in no sense is a violation of any liquor law. If he or any-
one sn’mlarly situated can be denied a retail beer license, then all
such applicants would be, in my opinion, very greatly dlscrlmlnated
against when: compared with others who have committed felomes
In the latter case, however great the oifense may have been, th¢
conviction! must have occurred: within five years before the date of
the hcense otherwise the applicant is not barred from obtaining

~such a hcense, while in" the case of one convicted of an unlawful

- (J. R. Smead)

sale of some:alcohplic! beverage, the stlgma‘ ‘the attainder, would
attach to . him forever thereafter if the statfute were to be given
retroactlve effect. "I believe .this in itself, rbemg highly dlscrlm-
inatory, would invalidate the statute if-it werle so construed.

I also have in mind Section 70-101, I. C. A, t¢ the effect that our
laws shalll not.bs construed retroactively unless the statute itself
expressly so declares, and the decisicn of our own court in Lawrence
Vs, Defenbach 23 Ida. 78, wherein it was held that, as a general
proposition, statutes should not be construed| to have a retroactive
effect, and further that all statutes must be‘ construed, if possible,
so as to be valid, hence a statute must neveq be so construed when
to do so would render it unconstitutional, if the words of the statute
admit of any other construction. I believe that rule is well apphed
here, for the reasong I have given above.

I appreciate the ‘fact that if the opinion here expressed is sound
it states a :general rule and is contrary to the1| effect which has been
given this|statute by the administrative authorities in the past.
NevertheleSS, -I feel compelled to the conclusmn which I have statedq.

I
Rovember 10 v1943 to. Members of the Board of
Prison Commlssmners

The questxon has arisen, may the warden of’ the State Pemtentl

. legally be pald for services rendered to the State any compensauon

in addition; to that provided as salary by Chapter 128 of the 1945
Session Laws? -

There hds recently been mstalled in the ncmtentlary a laundn
which doesJ commerCJal work from which the pemtentlarv derives
a substantial-income. :The laundry  is:operated by prison labor,
supervised by the warden. The Board of Prison Commissioners havé
under consideration the matter of giving the wwarden additional com-
pensation for his serviees in supervising- the .Jaundry operations. if
this may legally be: done. )

The compensatlon of ‘the warden of the penitentiary 'is fixed by
Sections 204304 and 20:305, I.-C. A.. which entitles him to & yearly
salary of $24OO and -fo-.the use of .living quarters, fuel,” lights and
feed for himself, wife and children at the expense of the ‘State. ‘

The States appropriation of- money with which to opex ate the

i
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penitentiary during the biennium ending June 30, 1945, is made by
Chapter 111, Laws of 1943, Sectlons three and four of said Chap-
ter read as follows:

“Sec. 3.- That except as: other wise pxo‘vlded by law the com-
pensation and salaries of all state officials, deput‘xes and em-
ployees appropriated by Section I of this act shall be in full for
services to.be rendered by such officials, deputies 6r employees
to the state during the period for which such approprlatmns are
made . and where not fixed by law such salarles shali be fixed by
the: head :of the department or office. No increase ior reduction
in the salary of any official, deputy.or employee shall be made
until after notice thereof in writing shall have been given to
the! Director of the Budget.”

“Sec. 4. No portion of the appropnatlons herem made for
expenses ‘other than; salaries and wages shall be expendéd in pay-
ment of salaries and wages. but w1th the consent iof the State

- Board of Examiners, any portion of any appropanatlon herein
made for the payment of salaries and wages may (be expended
for .other:expenses of the partlcular office or 1nst1tut10n for which
it is -appropriated.”

From the forevomcr it clearly appears that the salary of the war-.

den of the State Pemtentlazy cannot-be legally mcreased except by
legislative action. There then. remains the question éf whether the
Boald of Prison Commissioners may create a new posmon i. e.,, man-
ager of the penitentiary laundry, arid designate the warden as such
manager, and pay him additional compensation or salary for attend-
in' to his additional duties: Section 63-2311, 1. C. A. %ls amended by
Chapter 132, Laws of 1933 reads as follows:
~ “Section®653-2311.  Officers to Devote Entire Tlmc to Official
Duties-—Exceptions.-——Each executive and admlmsu ative officer
shall devote his entire time:to the duties of his offxce and shall
hold no other office or position of profit: provided, that an elec-
tive or apoomtl\e state officer may be ‘apvointed io any office
herein created. in_which ‘event he shzll receive no ‘'salary other
‘than by virtue of his elective 6ffice *. or in the case of any
appointive ‘staie officer. he:shall receive no salavy .cther than
by virdue of the appointive office held by him at the time of his
appointment to an.additional office.”
Section 65-2311 is found in those chaptzrs of the Cpde which deal
with and enumerate the Civil :State Departments. The penitentiary

is not a Civil State Department ancl, I think, is not affected by said -

section of the Codes.
Section 20-301. I. C. ‘AL bnumerates the officers of the penitentiary.

It is very duestionable whether. any person, ot her than one from the.
classes enumerated, may be placed in charge of the| supervision of -

the operation “of ‘the penitentiary laundry. Said sectlon of the
Codes reads as follows:

*20-301.° Officers.of the Penitentiary Enumuated — The offi-
cers of the ‘penitentiary shall consist of one warden, iwho shall be
the principal keeper of the penvtennzu\ one deputy warden,
whg shall be the chief turnkey of the penitentiary. Hoth of whom.
shall reside at the pemtentnr\ one clerk. one ph»sxc1an and
such number of assistant l\eepus and guards as the w, arden and
board of .state prison commissioners shall deem requisite.”

Thig. office has often held that no statc. official or:employvee .may

'

legally be’paid a salary or compensation for performma the duties, -
of mote than one state office at the sanie time. (See opinions dated |

March 22, 1932, November 6. 1933, and August 17. 1937. to Governor
" Ross. State Auditor Parsons, and State Senator Just. respectively.).
SR . . = S
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‘Also Sec. 3 of Chapter 111 of the 1943 Session Laws Supra, Wthh

[

appropriates the! compensation .and salaries of all state officials,
deputies, and emniployees for the current biennium, specifically pro-

" vides that such compenéatlon and salary shall be in full for services
" to be rendered by such officials, deputies, or employees of the state,

during the period for which such appropriations are made.

There seems to be no escape from the conclusion that the warden
of the State Peniteritiary cannot legally be paid for services rendered
to the State, as compensation, in addition to that provided as salary
by Chapter 128 of the 1941 Session Laws, -and it is theretore my
opinion that it cannot ‘be done (Frank Langley) -

January 28, 1944, Mr. Chas. E. Spoor, Comrmssroner -
! Department of La\V Enforcement .

We have your letter- of January 25, requestmfr the opmlon of this
office on the following:

The question: has arisen as to whether or not a Police Oiflcer
is in violation of law if he runs through a stop [sign or a red light
in pursuit of d violator?

Also what is the status of a Police Offlcer in exceeding the
prescribed maximum speed laws when pursuing a violator?

We approach . your questron bearing in mind the well established
principle of" law that it is a ‘pre-requisite to the validity both of stat-
utory provisions and of city ordinances regulating the use.of high-
ways and streets, that the regulations be reasonable. Sub-division
12 of Sec. 65-3101 I. C. A. gives to the Department of Public Works

the power to prescribe rules and regulations affecting State High-
ways, and to :enforce compliance with such rules and regulations. -
Section 48-521 I."C. A. rélating to motor vehlcles on 1ntersect1ng-

and through hlghway prov1des as, follows

-—Signs.—Local authorltles with reference to hlghways under
their jurisdictions are hereby authorized to designate main trav-
eled or :through highways by erectmg at the :entrances thereto
from intersecting highways signs notifying drivers of vehicles
to come to'a full stop before entering or crossing such designated
highway, and whenever any such signs have been so erected it
shall be unlawful for the driver of any vehicle to fail to stop in
obedience {thereto. All such signs shall be illumniated at night
~ or so placed as to be illuminated by the headlights of an ap-

proaching vehicle.or by street lights.”

-Section 48-504 ‘contains réstrictions as to speed of motor vehlcles
on highways, and reads in part as follows:

“Restrictions ' as to Speed.—a. Any person driving a vehicle
on a highway shall drive the same at a careful and prudent
speed not greater than is reasonable and proper, having due re-
gard to traffic, surface and width of the highway and of any
other conditions then existing, and no person shall drive .any
vehicle upon a highway at such 2 speed as to: endanger the*life,
limb or property of - any person )
Sectlon 48 508 ‘which provrdes that the speed limits on' vehicles

duiven by!the public. generally shall not apply to police officers
when engaged in the aporehension of law v101at0trs reads as follows:
“When Speed Limit Not Applicable—The!speed limitations
set forth in this chapter shall not apply.to véhicles when oper-
ated with due regard for safety under the drrelctlon of the police
‘in the chase or apprehensxon of violaters of the law or of persons

\
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’ i
charged with or suspected of any. such violation, nor to fire
departmient or fire: patrol ‘iehicies when travelmcr in response .
ta' a ﬁre alarm, nor to public or private ambulances when trav-
eling 1n emergencies. This exemption shall not however protect
the dI‘l\{GI‘ of any such vehicle from the consequences of a reck-
less disregard or the safety. of others.”

From a readmo of the above Guated section, 48-508,:it is clear
that the statuiory speed limit, applicable to motor vehicles driven
by the pubhc generally, do not; apply ‘to police officers when engaged
in the apprehensxon of law viplators; but I am unable 'to find any
statutory, provision relating to the question of whether a police of-
ficer ‘is 1n‘ violation of the law iif h2 runs through ajstop sign or red
light when in pursuit of a law violator. In such a sntuatlon it would
seem zhat the officer should have the-same exemption that he:has
under: Se¢. 48-508 when he exceeds the speed limits.

It is Ll:elefore my opinion ihat a police officer who exceeds the
speed: hmut» wrescribed by statute ox by -city ordinance, or who drives
a motor [\ehlcle through a stop sign or red light'on a hlghway or
street! when attempting to place & law violator under arrest is not
himself \}xolatmc the'law; however, such an oificer, under such con--
ditions, i§ required to exercise suﬂh care angd pludence as the cir-
cumstande< of . the particular case permit, and he is responsible for
the conséquences of ‘a reckless disregard of the rlghts of others.
(Frank Langley) Lo .
February l _21. 1944, Honmablc iC. A Dottolfse -

Gov 1n01 of the State of Idaho i

?

We are submlmng hel'e\\'th the opmlon of this offlcc in response

to vour inquiry of recent date on the following: i
Cdn the legislaiure reduce the age qmllﬁcat on of voters?”
Article VI Scction 2 -of the Idaho Constitution relative to the
qu]thdLlOnh of electors, provides in part as follows ,
“Except as in this ar txcle otherwise provided, e\iery male or fe-
male c¢itizen of the Unitéd 'States, twonty-one. years old, who
has adtualhy” resided in this state or’tc;‘ritory' or six months;
and ml the- county where he or.she-oifers to igie, thirty days
next preceding the day of’ elcct' n, if "('"inCl'C‘d as provided by
law, iy a_qualificd elector; ¥ * =

Article VI, Section 4 of the Idaho Communon prondes as follows:

“The legislature may prescribe qualifications, limitations, and
conditions “for the right of sulirage. additiomal to {hose prescribed
in this| article, but shall never annul any of the prm isions in this
article; contained.’

The 1)1 ovision of Article K’I Section 2, supra, \V'th respect to the

age of alqualified electer was not discussed in the ‘Constitution Con-
vention. jand from this we mad infer that it did not seriously occur
to any of the framers of our Constitution. that any age other than
21 \c(n<| shiould be adopted as the minimum age of a quahﬁed elector.
The reason why this minimum age was ac‘apted becomes apparent
when it jis considered that all ithe States required ‘that a voter shall
have reaclied. the age of twenty-one yvears. (McCrary on Elections
1th Ed} page 51, Sec. 63: 1\ Americs S Jm'\pludence {Elections)
page 215, iSection m)
In wiew of this. age requir ement coniainad in- Article VI, Sectior
sup ",’ may rhe legislature reduce the age quah!lcauon" The
provisions of “Articler VI Section <. supra. would- seem to clearly in
dicate that the legislature may not reduce the age qualification.

In :hd case of Knight v Trigg, 16 IIW() 256, the supreme cour

9
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Section 2, prescribing a residence quallﬁcatlon it appearing that the

lecr]slature had passed an act providing that all persons refnstered

_.as voters at the ldst general election could vote at a special election!

""In holding such statute repugnant to Article V1, Section 2,"and there-

fore v01d the ‘court made the folldwing statement appearmg at
page 262 of the Idaho Report:

“In the first place, the act ‘provides in spec1ﬁc ferms that all
persons registered as.voters at :the last general election’. shall
be quahﬁed to vate at the special electlon Now, it must be ;
apparent at once that a great many, perhhps hundreds of per-
sons who were registered and quahﬁed to [vote at the last gen-
eral election are not now residents of the county in which they
were registered. Under the constitution they would not be en- |
titled .to vote. (Sec. 2, art. 6): ‘This provision would therefore |
be repugnant to-the comstitution. The legislature could not au- |
thorize persons to.vote who have ceased [to be citizens of the |
county and statc _even though they be registered.”

We see no reasan to suppose tha: the acreI requu'ement appearing
in Article VI, Section 2, would be subject to any other interpretation
than was given:the residence l‘equuement in the above cited case.

The Supreme €aurt of Florida in the case,jof Riley . v. Holmer, 100
Florida 938. 131 Southern 330, had occasicn to pass:on an.act of

L

the legislature contemplated to relax the age -requirement under.’ &

~ constltutlonal provision similar to ours, and |1n holding 'such  statute

void in so far as it was intended to affect the age 1equ11 ement of &
voter, made the followmo statement: \ i
“Our statute as. here quoted for the 1‘en30\ al of the disability: :
of married male minors appears to have be¢n designed.to remove
all civil disabilities’ imposed by reason 0L minority, but as to
. the right to vote it is inoperative, because, Section 1 of Article.
6 of the Constitution, in defining the quallﬁ(‘atlom to vote, among
others. limits-the right_ of 5uffra (4 to male citizens 21 years of |
age. Article 19 of the a’nendmem to the Federal Constitution
in effect extends .the right of suifrage to females without refer-
ence to age as.to either, that being a matter left for the State- -
to determine. - Section 215. Revised -General Statutes of 1920 !
(sec. 248, Florida General Laws of 1927j, executed the provi- |
sions of Sectionil of Articie 6-of the Cornstitution. Where the
constitution in termis prescrihes qualifieations for suffrage, the
legislature is powerless to modify these qualific atmns McCreary
" on.Elections (Third Edition) Sec. 11.” ]

“Furthermore, not only may the ]eclslaturo _not change b5 leg-
- islative act, the ‘provisions of \ecnon 2. Abticle VI with respect
to the age requirement. but it is also evident from Section 4 of
said Article VI, that the framers of the /Constitution intended
that the same and other n*oxsmon should never be changed by
legislative act.”: . R . |
In view of the constltutlona* provisions :and authorities herein-
before cited we advise vou that in our opinion the legislature can-
not reduce the age- qualihcatioé of wvoters halow the minimum age ’
of 21 years prescribed by Articte VI, Section 2 of the Idaho Consti-
tution: (BertH.3tler) ¢ 0oy X Qbond) ' :

- May 4, 1944, Mr." Charles Stout. Attorney at Law,

Glenns Ferry. Idaho: i

i

By your letter of May 1, 1944, you ask wiether or not the offices
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of Courity - Commissioner : and chh\vay DlStI‘lCt Commlssioner canv
be held-by one and the same person.-
Idaho has no constitutional or xtatutory prov151on bearino upon
‘ this question. - |
“At common law the holdipg of one office does not of itself
disqualify the incumbent from holding another office at the same
time, plov1ded there is mno inconsistency "in' the func‘uons of the
two offices in question.  But where the functions of itwo offices
‘are inconsistent, they are regarded as incompatible. ; The incon-
sistency, which at compnon law makes offices lncornpatlble does
not consist in the physxcal 1mp0$51b111ty to discharge the duties
of both officss, but lies rather in-a conflict of mtereét as where
one is subordinate to the other and subject in some degree to
the superwsory power df its incumbent, or where thé mcumbent
of one of the offices has the power to remove the irncumbent of
the other or to audit the accounts of the other.” (46 C. J. Page
941) & ; .
“An office 'is incompatible w hen the nature and duties of two
offices yender it impreper from; consideration of public policy
for one person to retain both.” (State vs. Wittmer, 144 P. 618) |
“Two offices are incompatible so as to preclude the same per- -
son from hclding both where the performance- of. the duties of
one interferes w1th the: perfermance of the duties of the other.
and there is an inconsisiency.in the functlons of the t\vo offices.” ~
(Deyche vs. Davis, 142: P. 264)
An examination of Chﬂpter 15.. Txtle 39; Idaho Code Annotated
the “Highway District Law” will disclcse many: instances where the .
duties of County Commissioners and Highway Distriect Commissioners-
are interwoven and could also very readily be antagonistic, for
instance Section 39-1521 provides that Highway Districts may con-
tract with Counties for the construction of highways. 'This is also
true -of Section 39-1522, Section 39-152Z3 which provides that in the
case of a main highway connecting diffierent parts ofthe county, it
shall be kept_in good and sufficient repair by the highway district,
and upon a failure so to do: the Board of County Conmnnissioners may
require that said work-be done by the Highway District, and if not
so done, the County mdy do the work and cha\;\ge? the Highway

«

. District.

Other instances in Chapter 15, Title 39 will be-foynd prescribing
respective; duties' of the: Board of County Commissioners and the
Highway District' Board, which show obvious mconelstenmes between
the dutt 105 of the two boards. :

Chapter 17 of said Title 39 prescribes the duties of the Board of :
County Commiissioners when two or more Highway Districts desire -
1o con<ohdate giving the said Board jurisdiction to hold a hearlng
on such petitions, and exercise a certain amount of dwcretxon in. the
matter of calling an election, and this is true also of Chapter. 18, .
of said title, relating’ to consolidation. It is also trueiof Chapter 20,
Title 39, pr (‘bCAlblﬂ" the duties of the Board of County 'Commnssmnel:
with reference to the dissoluticn ‘of Highway Districts.

Section. 39-1513 provides that in: the event of a vacancy occurring

- in the ofYice of Highway' District - Commissioner, and the remaining

members of the Board are unable to agree upon a person to fill the ;
vacancy within 10 days afier such wacancy occurs, the Chairman of !
the Board of County ‘Commissioners shall forthwith become a mem- '
ber of such Highway Board for tie .purpose of filling such vacancy

only. This at least infers that a-member of the Board of County -
Commissioners couid not bhecome a member of the Board of Highway'

*District Commissioners for any other purpose.
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Under the provisions of Sectlon S of Chapter 16, Session Laws of
- 1939, certain duties are prescrlbed to be performed by the Board

of County Commissioners in the matter of. appOLtlonment of the g

County Motor Tax: Fund to Highway Districts.

From the foregoing, I have come to the conclusion that the offices '
of ‘County Commiskioner and Hlah\vay District Comrnissioner are -
inconsistent and’incompatible, and therefore under “the common.:

law. and as a matter of sound public poiicy, thé said offices may not -

be held by the same person. (William A. Brodhead)
June 22, 1944, Hon Mark R. Kulp, State Reclamatlon Engineer:

Refer your Verhal request” for an opinion frorri this office as to :

- your authority to control the operation of the gates maintained by

the Washington \Vater Power Company at Post Falls in Kootenai |
" County on the Spokane River, which gates are deswned to regulate |’

.the level of  the water“in Coeur d’Alene Lake. |

-You state that sald company is now holdmr‘ the level of the lake

at 212845 feet, instead of 2126.5 feet, the lexell estabhshed for many
years after natural high water has subsided.

You also state: that the said company has; made no apphcatlon
for storage in the lake or to appropriate any of the waters of Coeur
d’Alene Lake for power purposes, )

Admittedly the company is holdmcr and thereby storing said water

for power purposes genérated by the flow of the Spokane River for

distribution in both “Idaho and Washington.

The right of the State. to regulate and limit the use of any stream
for power purposes is recoomzed by Section 3 Art. 15 of the Con-
stltutlon as follows::

“The - right -{o divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall never be
denied, except that the State may regulate and limit_ the use
thereof for power purposes * * * 7
As early ‘as 1913 the leclslature forbade ‘_thc apgxopuatlon or

impounding of the waters of Lake Cocur d'Alenc “where such waters ©

‘or electrical energy: to be:developed therefrom, is to he used outside
f the State of Idaho.” {Sec. 41-408.1. C. A)).
. By the provisions of Sec. 65-4004 1. C. A., Ie[errmq to L'a ke Coeur
-d'Alene and other lakes, it is declared that:

“The preservition of said water in said .lakes : fm scenic
beauty, health, Tecreation, transportation and commercial pur-
poses necessary and desmaole_ for all of thel inhabitants of the
State is hereby declared to be a beneficial use of such water.”

Said statute authorized the Governer to appropriate.in trust for

the people of the State of Idaho, all.of the unappropriated water of .

Priest, Pend Oreille and Coeu:i: d'Alene Lakesi or so much thereof
as may be necessary” to preserve said: lakes in their present condition.

Pursuant to the. dlroctlon of said law, Hon. I{. C. Baldridge. then :

Governor of Idalie’ did. on the 27th day of January, 1927, make ap-
plication to appropriate 1,000. 000' acre feet ofl the water of Coeur
“d’Alene Lake. Suid -application was granted and numbered 16641,
and on April 12, 1928, a licernise was granted to H. C. Baldridge, Gov-
ernor of Idaho and’ Trustee for the people of the State of Idaho,
confirming the right te. the use of 1.000.000 acre feet of the waters

of Coeur -d’Alene: Lzke, annually., in accordance with Chaptler 2, -

Section 1, Session; Laws of 1927, now Sec. 65-4004, Idaho Code An-
notated. - .
- The said appxoprx(.t on was made prior to !any attempt by the
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Washing,toh\li‘bﬁ'er Company to: raise ‘the level off the lake« above
2126.5 feet.

Section- 41:502 deiines: the dutx of (he Department of Reclamatlon
relative! to tlie control of the disiribution of water from all of the .
streams -in Idaho, as follows:

“41:502." Department of Reclamation to Supervi 1se Wate1 Dis=
tribution.-—It. shall be the duiy-of the department jof reclamation

to have immediate direction and control of .the idistribution of

water from all of-the 'streams to-the canals and ditches diverting

thereirom:. The department must eXecute the laws relative to
the distribution of water in accmdance with, 1‘1ffhts of puor
appropriation.. -

“The department of recla'natlon shall, in the f‘lSd’lbUthn of
water from the streams to the canals, be governed by this title.”

In the caée of Arkoosh vs. Big Woed Canal Company, 48 Ida. 383,
283 Pac. 522, by the-decree of the lower court, certain parties owning
water 11"ht\ involved in said action were given the exclusive rlght‘
to determmc the time when water could be bcneﬁmally used by them,
and they held that the said parties had-the right ito demand water
for the puripose of irrigation. at any-_time durmg the. entire year
. when the same could be applied to a beneficial fise. ‘The Supreme

Court held that this was er ror, and held :that the decree in that re-

spect was. t0o broad, and said “our present status gives the Commis-

sioner ‘of : Reclamation: the immediate direction <1r1d control of the
distribution:of water from all of the streams to the ranals and ditches

diverting ‘therefrom.” {(Citing CS Sec. 5606. now 41-502 1. C. A))

= From -an ‘examination of the foregoing provisions of: the Constitu- -
- tion anid Statutes. I am of the opinion that vou, as State Reclamation -

Engineer, have. legal aquthority ' to regulate and cdnirol the level of

the water in. Cocur d'dlene La ke, and that you may demand that the

Washington Water Poaver Company regulate its gates, so- that the

level of the lake willinot be higher than 2126.5 feet. (William A

Brodhead} : ‘ L o 1 -

August 1F. 19447 W, L. B\lgcv_.rijrﬂ{. E;q Auditor, Bonrieville County_j:

Some days ago I had a more or less informal talk with Mr. York
of the Syms-York Company. Boise, Idaho. which was predicated. as
I understand it, upon some former communication relative to those
cligible to make application for an abzentee ballot for ‘electors in the
military service of the United :States. « :

You. of ‘course, are aware that the lo*Matuze of the State of
Idaho \\,21\ convened [in extraorvdinary session for.the purpose of
facilitating the means of caring for those engaged’ in the rnilitary
service dnd in order that they: might participate in the coming. elec-
tion, m<]’l that the primary olection wwas adv anced scme sixty days
so as tolafford a greater peried of time for the transmission and de-
livery of absentee b allcm to those concerned,

Section 7 of Chanter 3, First E\tlamdmal\ Session. 1944, nmong
other  things, piO\ldC\"

'Lpon the written request of anv tlector- in the mllgtar\.
service: or any. inte¢rested per SO, made not le¢s than five days -
before the general clection, cdntaining the name and Home
address iof the elecior for whom the ballot is requested. address
wheré the ballot is to be sent. and name of person requesting
the samp, it shall he the duty of the couniyv auditor to mail such

~ elector in the military service. at the address &iven at the:!tlime
the request is made. a ballot for tne use of <uc~h eléctor .in cast—
ing ln\ vote in the;general election.

‘u
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I suggest that lt ml"'ht be well for the audltors of the State of
Idaho to familiarize ‘hemselx es with the doctrine annotinced by the
Supreme Court in the case of Fuller versus Corey, 1S Ida. 558, 11D
Pac. 1035, as ‘it occurs to me that the principle therein announced
might assist auditors in a determination as to whether or hot they
were exceeding their authority as ministerial officers.

There has been a:lot of complaint. perhaps justly, that the electors

" of the state of Idano were not availing themselves of the privilege

of voting, and various suggestions have becn made as to a means
of inducing electors to avail themselves of itheir privilege in par-
ticipating in primary as well as general elections. In the recent

- primary election, in.spite of the fact .that. there was considerable

opposition for: prar't,‘lcally every State office, orly approximately
one-third of the qualified electors of the State interested themselves
to -the extent that they expressed their preference for the warious
candidates for nomination, and it is.a known fact thatevast num-
bers of the quahﬁed electors of the State seammwly lack interest in
participating in the general election.

I take it that ‘the term “interested per son!’ as mentioned in "said
Section 7, supra.’; “would inciude any citizen of the State of Idaho.
as practically every citizen is or.should be interested in seeing to
it that all electors of the State participate injelections. It is reason-

‘able to assume that many of those engaged in the' military service

have not been advised that there was an esxtraordinary session Of
the legislature for the purpose of enabling ithem to participate in
the ensuing general election. nor are they advised as to the methods
to be employed in obtaining a ballot. I incline to the -opinion that
the auditors of the-state of Idaho should  accept apphcatlons for
absentee ballots from any reputable citizen,| and that it is not for
such auditors to exercise judicial functions in connection therewith.

Therefore. it would seem to me that the submission ¢f the name
and other required data concerning one in the military service of the
United States b_viany citizen of the State of Idaho would be suffi-
cient to warrant an auditor to transmit to the ahscnt elector a bal-
lot. so as to enable him or her to vote at ﬂl(_ encumg qeneral elec~
tion. (Bert T—I uulle~ .

AGRICULTURE ;

3-4-43—Arvid L. Johnson. Director.. Burcau of Dairying. In re:
House Bill No. 136, 27th Legislative Session- -—establl.)hmcr ‘“Dairy
Inspection Accoum’ (Ariel L. Crowley) .

3-9-43-—Hon. J. ‘Sorenson, State Brand Inspector ‘In re: Is it
lawful to record ‘more than one brand in the name of one stock
grower, in view af the Dlohlbltlon of Sec 24-1002. as amended"
(Amel L. Crowley) E

3-29-43—Hon, F. C. Sheneberger., Idaho G1a71ng District %2. :In
tl’_xe opinion of this office, allocations of mpney (commonly caLled
“50% money™)” to Grazing Districts may not be expended for ‘the
purchase of real jestate, tlt]e to be taken in. lhe name of the board
(Ariel L. Crowley) -

5-20-43---Dr. Scott B. Brown, State Vetcrmauan Reqmrément that
no hogs in certain areas may be shipped. except for purpose of im-

,‘medlate slaughter, unless innoculated acamaf cholera 1s wholh jus-

tified in law. (Ariel L. Clov\le))

8-28-43—Dr. Scott, B. Brown, State Vetemnarlan Dept of Agri-
culture.. In re: the proper form for a slaughterhouse license undel
Chapter 102, 19% Session Laws. (Ariel L. C‘xo\\ leyv)

[
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10-7- 43—Harvey Schwendlman Commissioner oI Avrlculture In
the opinion :of this office a person buymg farm produce from a com-
mission merchant, broker, or dealer in the State of Idaho for the
purpose of ishipping or_resale :is not required under Chapter 139,
1935 Session Laws as amended. to procure a llcense for transactmv
such business. (FrankiLangley)’ ;

11-10-43-=Mr. Harvely Schwendiman, Commissioner of Agriculture.
In the opinion of this' office money erroneously col]ected by the
Dept. of ‘Agriculture, under the provisions of Chapter 139 of the 1935 .
Session Laws, as amended by Chapter 141 of the.1243 Session Laws,

3-16-44—Mr. D. A.| Stubblefield, - " Acting Commissioner, Dept. of
Aeuculture It is the opinion. of - this offlce that a State licensed
warehouse js nct required to return to its customers grain that has:
the same nrotein conient as was contained in the grain that was
stored by said customer. (Frank Langley) .

3-31-44—Dr. Scott ‘3. Brown, Director. Bureau of Animal Indus-
try. It is ithe opmlon of this offlce when an owner gives exphclt

‘instructions requiring the selling agent to conform|with the provisions

of Sec. 6. Chap. 150, 1939 Laws and the agent dlsobeys the owner
is erititled to recover: his damages, one element of which would be
the loss- of indemnity swhich otherwise. would be ‘paid. (Ariel L.,
Crowley) -

4-11+44—Mr. D. A Stubbleﬁeld ’Dlrector of Plant Industry, Dept.

-of Ae,l 1culturo In the opinion of this office a commercial fertilizer

dealer: in Idaho. whoi buys unadulterated nitrogen.- phosphate and
potash and mixes the:same and sells on farmers’. orders, must (Sec.
22-605. 1. C. A.) register the newly made brand of fertilizer and.pay
required. registration fee and the additional licens& fee of ten cents
per ton on:every ton of the new commercial fenlhzer product sold
within the ‘Slaie (Frank Langley)

5-11-44—Nr. R. H. Young, Commissioner of Aorlcu]tme In the

“opinion of this office; any person wishing to engage.in the business

of buying from producers grdins, beans, peas and seeds is required
to file-a bond with the Commlssmner of Agricylture as mentioned
in said Sec 1. of Chapter 146, 1939 Laws. (Frank Langley) -

6-15-14—i4. H. Caine, Chairman, State Predator\ Ammal Board.
It is the opinion of this office that:

1. _The State Predatory. Animal Board has authorlty to institute
a uniform program of predatO“v animal control over the State, pro-
vided that, such program doo? not interfere with the jurisdiction
given to the \arlous ‘boards of Countx Commls‘:loners Chapter 23,
Title 24, I. C. A

2. The State Prodatory Ammal Board cannot orcamze districts
composed ‘¢&f two o' more counties and spend moneyv that has beéen
raised-by faxation on sheep assessments within ithe individual coun-
1109 inclucied " thevein throughout - the district hwithout regard for-.
county boundary lines. {Frank Langley) i

9-1-44--FHon. R. Hi Young., Commissioner. Dept. of - Aﬂricultum
It "is the opinion of this office that wanr ohoummcn must isste re-
ceipts for wheat actuL\U\ stored. in a bonded \va: ehouse Sec. 67-222,
I C. A. (Frank Langley) :

9-5-44—Hon. R. M. Young, = Commissioner. Du)t of i\.crrlculture
lQupplementmf’ opinion ta Mr Young of Septl 1, 1941 Tt is the
opinion of ithis office .that a warehouseman duly] licensed an¢ bonded
under the iBonded Warehouse Law of this State must receive and.
store grainé«maz is tendered ‘for storage without discrimination. and
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such warehpusémén may not lawfully requine the owner of the jgrain
to sell any part thereof in crder to obtain the privilege of storing the .
remaining part or portion of the grain. (Fyrank Langley)

\ .

|

. AUDITOR |

1-4-43—Hon,| Calvin E. Wright. State Auditor. In re: Examina-
tion of opmlon‘ #248, Thomas Y. Gwilliam, !Unemployment Compen-
sation vamoq on Emplm ment Service Fu hd applopuatlon ‘Al lel

L. Crowley) |
14~ 43— Hon.' Cal\'ln E '\Vrlﬂht State Audltor In re: Compalatl\c
status of rules;of Board of Examiners ang State Purchasing Agent.
The Board of Examiners. being a constitutional body, possesses
prabable ultimate: authority in de ater m’nauon of propriety of clalms
(Ariel L. Crowley).

1-5-43-—Hon. *Calvm E. Wright, Starte Audltox In re: Fund Struc-
ture, Soldier’s '\’Iemonal Fund The appropriation has been cut off -
and the fund should be abolished in the books and the unexpended
balance 1'ecomm1tted to the general fund. ¢Ariel L. Crowley) i

1-5-43—Hon.| Calvin E. Wright, State Auditor. It is the opinion
of this office ‘;haL ‘profits on sales of securities by increase in the
value thereof between the date of purchase and the date of sale, arc
part of the endowment funds and not of the earning fund\ { Ariel

L. Crowley) |
- 1-7-43—Hon.  Calvin E. Wright, State Auditor. It is the ommon
of this office that the appropriation containad in Chapter ”'7‘%\ 1929
Session Laws, thas lapsed. and is subject to present 1ecomm1[ment
to. the general fund. {Ariel L. Crowley)

i-7-43—Hon | Calvin E. Wright, State .Auditor. It is the ommon
of this office that the auditor may close the Carey Act Relief Fund
and the mone\f may- be: recommitted to the Cfcnelal fund. . A! iel L.
Crowley) - AR

1- "0—43—4-H0n\ Calvin E w rwht State Audltm— -

1. Where thére is msufﬁcmnt money in the Highway Fund, reg-
istered warrants may issu¢ against the same fol payment of «awful
claims.

2. It .is our opinion thizt registerad warrants may not issue to
make allocations to counties under Chapter. 16, 1939 Session ‘Laws,
© 3. A claim in the usua! course against the highway fund by a
creditor of the State whos» claim arises through the deparinvent of
public works must be paid. if there are” funds in the highway fund
with which to pay the same, regardless of impending necessity for
allocation of furids to counties, and regardless  of any deplotlon in
allocable amount whlch m:u result hom such . payrilent. ~(Ariel L.
Crowley) A

4-14-43—Hony Ca%tin E.: Wright, State Auditor. In re: Budget ap-
propriation’ of 1943 .applying to the liquor funcd. In the opinion of
this office the expenses-of the liquor dispensary incurred bLetween
- January ‘1. 1943, dnd January 29, 1943, inclusive of both dates: must
be charged to the continuing eppropriation. ¢ Ariel L. Crow ley)

4-14-43—Hon. qu\m E. Wright, State Auditor. In the opinion
of this office the salary of the State For ester, under present condi-
tions of law, is $3.000.00 per annum. and no increase over that sum
by use of Clarke- \Lc\’ ary grants to the state is permissible. [(Ariel
L. Crowlev © : :
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*5-3-43—Hon. Calvin E. Wright, State Auchtox In the opinion of

this office, it is lawful'for the ‘State Insuradce Fund to assign claims.
which it has against out of state persons to an jout of state agency:
for the purpose of collection only. ithe total Lollectlons to be remit-.
ted to the ‘State and charges 10“ collection bel‘\fh.e to be bllled
against the insurance [und. (Aricl L. Crowley) -
* 5-92-43—_Hon. Calvin E. Wi right, State A ud\rox and Hon. John A.
Viley, Collector of Internal Re\ cnue,  Intthe opinion of this office
it is the State Auditor's duty teé return netice of levy and warrant
for distraint, used by :the Collector of Internal Revénue and served
on the State Auditor for the purpcse of coerciig paymeént by a.state
employee to the United States of a tax debt.-(Ariel L. Crowley)

6- 943 —Hon. Calvin| E. .Wright, Sfate Auditor. In re: definition
of an “original H)\OJC“' within ‘the-requir emont of .the motor fuels -

. refund ‘statute. (Arviel L. Crowley)

7-16-43--Hon, Calvi in E. Wright, State nUdl'Dl -In re: Handling
of money taken {rom slot macm nes.  Opinion dgf July 8, 1943, erred
‘in- dire¢ting that the moncy be put, in the general fund under Sec.
65-1105. Money shall: be transferred to *hc peimanent school fund,
Sec. 19-4802. (Aviel ‘L. Crowley) ,

7-29-43—Ion. Calv l’n . \Wright, State ~\uduon It is the opinion
of this; office that witen a concl tional ales vontract is satisfied.o?
record,: the -county reforder is authovized ‘in law -to return the orig-

ihal contract to the maker thercetf. (Aviel L, Clowley)

* §-2-43—Fon. quwn‘ E. Wright, State Aucli to' / In re: Disposal to'

be made of the money)in the Soldiers’ Home Su~peme Fund deposited .
under the] name of Robert Liberski, March. 3. 1932, and under-the
name of VV G. Kuck, Oct. 21. 1933: (Ariel L. Clo\xley]
8-30-43-—Hon. Calvin E. Wright, State Auditor. 1If supplementary
proceedings on return of an execution mklla,oona ued upon. an
abstract of |udﬁmen[. from a- Justice G _.are ta it is the -
opinion of ihis office(that the ordinary f g fee should be charged
by the C‘lblk Sec 31‘)~""'01 as amended. riel L. Crowley)
1) '%--1.;-»—Compuolh‘1 General of the U . 'State Auditor, Calvin
Wrighl., & Commissioner of Law TEniorcement, Chas. E. Spoor.
Thexo bun 7 no appropriation 'Ol the making of refunds, the discus-
“~sion of whother or not the UL S. is entitleld! to refund of gasoline tax,
upon the basis of a letter ef the Comptr ollm Gmeml dated Nov. 18,
1943. is moot (Aricl. L. Crowley) :
1-14-44--Hon, Calv in E. Wright, State Auditor. ’\th_re osteopaths
and \otormalmnx (Chap. 28, Title 65, I. C.-A.) renew annual li-
censes. by check. ‘anfl the chetks arve lost through no fault of the
persons remitting same, the licenses are, in fact. renewed—with an
existence’ of debt. in the amount af the license existing from~the:
“licensees o the State. CAriel L. Cm\\lc\) .

PO — )

BUREAU: OF BEER REVENUE -

11-10-43 - Mr. W, 'R, Trowbridge. Director, Burcau of Beer Rev-
enue.” In ve: Issuance of retail beer. license to M. McFee. (J. 7

- Smead)

| S
J
‘ - BUDCGET BUREAU
7-20--13--Hon. AlVin I1. Reading, Budget Director.” In re: “Request
for qumi‘llx allotmeant”—-what authority: do such signed requests’
give the pifice af rhe State Auditor? (Ariel L. Crowley)
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12-7 -43-Hon Alvin’ H Readmg, Director of the Budget. In the
opinion of: this office the .fees reeeived under Sec. 22-506 I. C.-A., as
amended, must be placed'in the general fund of the state as d1rected
by the statute, rather than in funds of the Board of Regents." (Arlel\
L. Crowley) . .

1- 28-44——H0n Alvin, H ‘Reading, Budget Dlrector In the absence
of the leglslature and protest of the grantor, thie Governor can direct"
the use of the T. B. Hospital at Gooding to house senile patients from
state mental hospitals. (Ariel L. Crowley) :

3%8- 44—-Hon Alvin H. Reading, Budget Dinector. In re: Use of
funds when an- escheated estate falls to- an/ endowed institution.
(Soldiers’ Home.) (Ariel L. Crowley) ‘

4-18-44—Mr. Alvin H. Reading, Budget Dlrectox In the opinion
of this office the matter of payment of the secretary in the olﬁcn of
the Director of Charitable Institutions in parz from the .appropria-
tions made for the State- Hospltal North, the State Hospital South,
and the State School & Colony is discretionary with the Governor.
(Ariel L. Crowley) : - .

4-22- 44—Ho'1 Alvin H. Reading, Budget .Director. It is the
opinion of this office ‘that no,office other than ithe Veterans' Welfare
Commission has power to determme the question of assistance to
veterans through any ‘or gamzatlon of veterans; Title 63, I.. C: A
(Ariel L. Crowley)

CANDIDATES—ELECTIO\ S

3-12-43—Mayor D. W. Stowell, City of Rexburg Where vacanc1es
occur in the offices of city councilmen elected in a city of the second .
class for four year:terms-at the election held in April, 1941, and
appomtments were made to fill the vacancies, it is the opinion of ‘this
office ' that appointses hold office until the 1943 election only.
(Charles S. Stout) -

1-4- 44—Ralph Litton, Esquire. In the oplmon of this om\E
ﬁllmg a vacancy in office occasioned by the resignation of the elerl\
of the district court, the appcintee shall hold the. office until a suc- |
cessor is electéd at the next succeedmg term of the office in questlon
(Bert' H. Miller)

5-24-44—Mr. Alex Boyle, CIayton Idaho. . iIn re: Inter pretatlon
of Election Laws, reldtive to woting at a gene1a1 electlon (Wm., A.
Brodhead): g

8-9-44-—Zeola Strmgham Blackfoot, Idaho. "It is the opinion of
-this office that if no:person is elected to the office of County Coroner
or Justice of the Peace at the general election held on November 7.
1944, the incumbent! Céroner and Justice of the Peace will be entitled
to continue in those offices during the biennijum beginning on:the
- second Monday of January, 1945, without ﬁlmg a new oﬁlmal oath

or a new bond. (Frank Langley)

8-10-44—Mr. E. Daubner Goodmg, Idaho In the opinion of thlS
dffice the Democratic Party is entitled to not less.than one member
on each set of election judges-in each of thei precincts in -Gooding.
‘under the statement of facts given herein. (Frank Langley)
 8-21-44.--Mr. H. D. Lenkersdorfer .Secretary, Bannock Co. Repub-
‘lican Central Committee. It is the opinion of this office that proxies
may legally be voted in a County Central Committee organization
meetmg by a 'political party if such meetmg votes to permlt the use
- of proxies.: (Frank: Langley) ) i
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11-6-44—Hon. Nora L. Davis, Letha, Idaho. In re: Marking of a
ballot where a “split ticket” 'is voted; -Section 33-804, I. C. A.. as

) amended by Chapteri49, 1941, Session Laws as amended by Chapter

, First Extraordinary Session 1944. (Bext H. Miller)

COUNTY AND COUNTY OFFICERS

Assessor -

~

5-18-43—R. D..Leonardson, Ada County Assessor. In re: Amend-
ment of Sec. 61-105 1. C. A., as amended by Ch.:97, Session Laws of
1935, as amended by Senate Blll 56, Ch. 129 of the Session Laws of
1943. (Bert H. Miller)

2544—-Mr R. D. Leonardson, Ada County Assessor In the
opinion of this office the leglslature intended to require the assess-<
ment, for. faxation purposes, at the rate of not less than $5.00 -an
acre, of all mineral rights reserved to any grantor, except the U. S.
or the State of Idaho, by the terms of any conveyance of lands other
than lands acquired under the mining laws of the U. S, and the
County ‘Assessor should carry out that intention unless and until
the courts decide otherwise. (Frank Langley)

2-9-44—Mr. J. B. Engel, - Assessor, Idaho County. ‘In re: Con-
struction of Sec..61-414, I. C. A. In the opinion of this office anc
under facts outlined hereln there is no legal objection to entering
personal property on the real property assessment roll. (Charles S
Stout)

“7-14- 44— Marie McDonald 1C0unty Assessor, Idaho Clty Idaho
In the opinion of this office’ the five dollar assessment of reservec
mineral rights only applles ‘to reservation of minerals on grounc
other than patented mining property ‘See Sec. 61-2301," as amendet
in 1941 4J R. Smead) :

i . Auditor

-} 11 44— Mr. :J. S. Ross, County Auditor and Recorder, Oroﬁnc
Idabo. Salaries of members of the boards of county commissioner,
areifixed by Sec.. 30-2604, I. C. A., as amended by -Chapter 91 of:th
1937 Session Laws, in accordance with the classification of the re
spective |counties. The Board of County Commissioners may nov
change the salaries of any county-officer for services to be rendere
pridr to 'the second Monday of January, 1945, and fix the same at
higher or lower rate than that fixed at the regular April, 194:
meetmg of said Board. (Frank Langley)

8-17-44-—W. L. Brewrink, Esq., Bonneville County Auditor. " It i
the opinion of  this office that, under the provisions of Sec. 7, 1t
Extraordinary ‘Session Laws, 1944 auditors of the State of Idal
should accept appllcatlon for absentee ballots from any-reputabi
citizen, and that it is not for such auditors to exercise Judlcxax func
tions in/ connection therewith. (Bert H. Miller)

10-20-44—Mrs. Lillian M. Campbell, Gem County Audftor. In r¢
General' qualifications for those voting at a general election in th
‘State. In the opinion of this -office a challenge for want of res
dence must be passed upon by judges of election and not by. tt
county auditor. whose duties are ministerial rather than judicie
(Bert H. Miller) )

10-30-44—Philip Weisgerber, Esq., Nez Perce County Auditor.
the opinion of ‘this office (1) an.absentee voter’s ballot * * * may
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dehvered to the county auditor issuing the same by a person other
than the absentee voter; (2) under the 1941 -amendment, an absentee
ballot may be mailed out by thz auditor and returned by the voter
at any time after such ballots are printed and irrespective of. tlme
(Bert H. erller) C . @

~. .~ County Commlssmners i

10843~ _G. W. Alme, Clerk, Washington’ County Commlsswners
It is the; opinion of: this offlce that the Board of County Commis-
sioners may not legally make a levy of .0015 for Bond Interest and
Sinking Road and Bridge Bonds:.if there is sufficient money received
from the Motor Fuels Tax and Motor Vehicle License Funds to pay
the Road -and Bridge .Bonds .and the accrued interest thereon
(Frank I..angley) ) | -

2-9- 44——Board of County Commissioners, Preston In the opinion
of this offlce the -equitable interest held by a ipurchaser of state or
county owned land, under a ccntract to purchase on which:only a
part of the purchase price has been paid, may legally be assessed and
taxed by, the taxing' authorities of the countyr in Wthh the land is
51tuated (Frank Langley) C

i

Probate Judges

519 43 —John Jackson -Ada County Probate Judge. ‘It is our
opinion m estates in whlch the petition for letters of administration
or letters ‘testamentary was filed prior to ithe effective date: of
. Chapter 19  of the 1943 Session Laws but the appointment of. the
executor|or’ adrninistrator made after the effettive date of said act,
that thej time specified in the notice to -creditors should be four
months, as: provided in said amendatory act. (Charles S. Stout)

725-43—Hon John L. Phillips, Probate Judge, Lewiston.

1.. Inithe opinion of this office upon the death of a’ wife, U.: S.
Savings Bonds purchased from community funds must be inventoried
and appralsed and considered subject to 1nher1tance tax 1f the ‘es-

tate is ot sufficient amount to be above the tax levy.

. - 2. 1t is the opinion of this office that the Unlted States Savings
" Defense :Bonds issued to a husband and made payable to his wife
in the évent ‘of ‘the husband's death, if they were purchased wby
communlty funds, - constitute an- asset of the community and

subject ’to mherltance -tax in proper instances, even though the
Federal Government has waived the requirement of a decree of dis-
tribution in order-to pay the surv1v1ng spouse the proceeds of such
bonds. (Bert H. Miller) i

8-9- 44-——Hon J. B. Carter, Probate Judge, Nezperce, Idaho. In re: :
¢ Portion !of :undertaker’s bill to be allowed and paid as a preferred
., claim against an insolvent estate of -a married woman who recently
died in Lewis County. (Frank Langley)

12-4- 44—Hon John..Jackson,  Ada.County Probate Judge. It is.the
opinion of this office that: (1) the parent of a child who runs away
and is found in another state has the legal right to follow the ¢hild
into.another state ‘and to-bring ‘the child back without ‘any warrant
: of arrest or legal ‘paper; and (2) a peace officer of the State 'of
© Idaho would have:no right to follow such child into another state
;. and to place him under arrest and. to return the child to the custody
% of his parents.  However, if the child is a delinquent minor and a
¢ fugitive|from a State Institution, he may be {arrested and returned
7 to said 1nst1tutlon by any oﬁxcer or citizen. (Frank Langley)
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Prosecuting .littorneys ) -
2-1-43—W. R. McClure, Prosecutmg Attorney. (1) It is the opin-

" ion of this office that the only power or authority of the county

assessor. is to assess the equity in state lands-of a purchaser under
a land sale certificate, and this equity should be assessed at its full
cash value. (2) If certlﬁcate should be cancelled by default, the
assessment of his equity would immediately terminate and any,lien
against the land for taxes assessed against his equity would auto-
matically become void insofar as it might be construed as- a dien
against the land. (Leo Bresnahan)

3-12-43—Hon. C. W. Poole, Prosecuting Attornéy. It is the opinior
of this office that a board of county commissioners has the authority
to act upon applications to- increase salaries of county officers, as
contemplated by -S. B. #135, and to fix a levy at its September
meeting to provide necessary. funds to cover .any ‘increase in excess
of that fixed by the county budget law. (Bert H. Miller) .

4-13-43—Hon. C. W. Poole, Prosecuting Attorney It is the opmlor
of this office that the maximum salary limit named in figures in Sec
30-2606, I. C. A, is the Ultima qua non, beyond which the count:
commissioners may not go, notwithstanding the exception’set up br
Clldpter 155, 1943 Laws, for téemporary purposes. (Ariel L. Crowley

4.13-43—Hon. C. W. Poole, Prosecuting Attorney,-Madison County
In re: What class county is Madison County,:-and what class count
is Fremont County, for .the purposes of determmmg prosecutin
attorneys' salaries? (Ariel T Crowley) :

4-26-43—John W. Clark, Prosecuting Attorney, Oneida County

‘In the opinion; of this office the county commissioners.may not ir

vest funds of the county in U. S. War Bonds except surplus mone
in a sinking fund, as authorlzed by Sec. 55- 601 I C. A. (Charles ¢
Stout) N

4-29-43—Ross B! Haddocl\ Prosecutmg Attorney, Shos, /{wne. I
re: Creation of a cemetery district which embraceq more’land tha
the contiguous land represented and owned: by the signers -of tk
petition. (J. R. Smead) i

5-15-43—H. William Furchner, Prosecuting Attorney. In the opn
ion of this office a prosecuting attorney may not delegate -to tr
Board of County Commissioners the authority to appoint a prosecu
ing attorney’s’ deputy to serve pro tempore during the absence :
the prosecuting attorney in military service. (Ariel L. Crowley)

6-8-43—Richard H. Seeley, Prosecuting Attorney. Jerome. -.In ti
opinion ‘of this office, a board of county commissioners does n
have legal authority to expend county money for constructlon a1
m'untenance of a labor camp. (Frank Langley) .

7-15-43—Hon, Erank I\.lmble. ‘Prosecuting Attorney of Clearwat
Countx. et al. {See opinion to Jack K. Conrad, May 5, 194:
Whether the jurisdiction of justice court covers the area within t
corporate limits of the City of Orofino, in  criminal matters whi
are also covered by the penal code of the city and fall within t
musdlctlon of the police court. (Ariel L. Crowley)

9-17- 43— M. F. Ryan. Prosecuting Attorney, Gooding, Idaho.
is the opinion of this office that common school districts may r
legally. invest any part of their bond redemption funds in U. S. W
Bonds but that ‘they may legally invest:in.U. S. War Bonds' th
surplus’ funds other- than bond moneys. ~(Subdiv. 31, Sec. 32-6
I..C. A)) (Frank Langley) -

10-4-43--Carl M. Buell, 'Prosecuting Attorney, St. Maries. In
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Forest protection taxes cert},ﬁed by the State Board of Forestry
against certain larids in. Benewah County. (Arjiel L. Crowley)
11-3- 43—Mr Robert B. Holden, County Attorney, Dubms, Idaho

.In the opinion of this office the State Auditor is correct in. offsettmg

{‘warrants not presented against Clark County School ; District

within two years after being called (Chap. 119, Sec. 3, 1935 Session
Laws), in the making school apportionments and upon authority of
Chap. 48 1943 Session Laws. (4riel L. Crowley)

‘11-27- 43—Mr V.- K Jeppesen Prosecuting Attorney, Caldwell
Idaho. It is the ‘opiniom of this office that the majority of the men-
bers of the board:of county commissioners can legally make an ap-
pomtment of a county physician and fix his compensqtion, and that
it is not necessary that the lowest bidder be em oyed (Frank
Langley)

1-6-44—Charles’ E Harrls Prosecuting Attorney, Montpeller In
the opinion of this office the Board of County Commissioners cf
Bear Lake County, either with or without the affirmative vote af -

. the member .who is a nephew of the applicant, icannot legally appoint

such applicant o /fill. a "vacancy in the office of probate Judge
(Frank Langley)

"1-25-44—Mr. Albert J. Graf;, Prosecuting Attorney, Wallace. It is.
the opinion of this: office: (1) that where the county holds a tax
deed - to icertain lands, and the former owner, by quit claim deed,
transfers all his right, title and interest to another party, such new
owner may legally redeém the property by paying to the county all
dehnquent taxes with ‘statutory interest, penalty and costs; (2) that
where on the second Monday in January the county holds a tax deed
to certam land and soon thereafter, and before the month of June of

. that year, the county- sells and deeds the land to a new owner, the

county etssessor may not legally assess such land for that samie
calendar \year. (Frank Langley)

2-19- 44—W Kent Naylor, Esq., Prosecuting! Attorney, Idaho Falls.
In the oplmon of ‘this office a cemetery owned and operated by
Fielding.;Memorial ‘Park, Inc, and Fielding Memorial Park Ass'n,
is not a pubhc cemetery and all lands embraced therein are taxable
property. (Frank Langley) .-

3-1- 44——-J W. Clark, Prosecutmg Attorney, Malad In the opmlon
Sf .this offlce neither- the State of Idaho nor:any of its countjes in
which a nox1ous weed eradication program is being ‘carried but Is
under any legal liability to a livestock owner who .loses -an animal
through #ccidental p01son1ng as a result of sald program (Frank
Langley); :

3- 21-44— Mr. McDonald, Prosecutmg\Attorney, Idaho City.
It is the opinionyof th s. office that a board of county commissioners
does not | have uthority to reclassify the lots in‘an. unmcorporated
tofunsite | jinto acreage; et cetera. (Frank Langley)

: 3-23- 44—M1 William S. Hawkins, Prosecutlng Attorney, Coeur
d’'Alene. 1In re: Status of certain easements held by Bunker Hill and
Sullivan «Mlmng and Concentrating Company along Coeur d’Alene
River. (J« R. Smead)

3-29- 44——Nir W. 'R. McClure, Prosecuting Attornev Payette. In
the oplmon of this office a qualified .elector of the State of Idaho
who' is absent from' the state working for a contractor who is wor k-
ing on government contracts comés within meaning of Sec. '33-(1:)
L. C. A, and is entitled to register by mail. (Frank Langle) -Arie] L.

- Crowley)

4_144——,-Mr. Chas E. Harris, Prosecuting ' Attorney, \Iontpeher

!
' -
| : : : - i
i i
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It . v 5 . .
After: authorization of the qualified electors in a district it is our
opinion that a board of trustees has full authority to lease or rent
a school jhouse or other school property to a game club or other-or-
ganization for the purpose of holdmg a-dance to raise funds (Frank
Langley)

7-13- 44 —Robert E. McFarla.nd Prosecuting Attorney, Sandpomt
Idaho. In'the opinion of this office Chapter 129 of the 1943 Session
Laws (Senate Bill No. 56) and Chapter 131 (Senate Bill No. 77}
of the 11943 Session Laws are both in full force.and-effect. (J: R:
Smead) |

8-31- 411——Mr Donald R. Good Deputy Prosecuting. Attorney,
Blackfodt,: Fdaho. It is the opinion of this office that the fees and
mileage |of jurors are not properly taxable as.costs against a de-
fendant onv1cted upon a charge of a statutory misdemeanor after a
trial by fjury called upon his demand therefor~in a Probate or Justlce
Court. (yFrank Langley) ra

9-1-44—Mr. Ralph Litton, Prosecuting Attorney, ’St. Anthony,
Idaho. Tt is the: opinion of this office that it was not the intention
of the legislature to permlt more than one County Hospital in a
county; Jit:is our:further opinion that the Board of County Commis-
sioners of Fremont .County- does not have jurisdiction to call a bond
elect10n1for ‘the purpose of establishing a hospital at Ashton and dISC
one at ?t Anthony (Wm. A, Brodhead)

I o 'EDUCATION

7 -25- 43—Hon C E. Roberts, State Supt. of Public Instruction. Ir
re Is Midway Rural High School #1, a joint rural school’ dis
tl'lct" !(Ariel L.. Crowley)

327 43-—L. A. Thomas, Supt, Ind School Dist. #2, Klmberly I
1s the opinion of this office’ that, under Sec. 32-704, I. C. A., Ind
School Dist. #2'is entitled to use a surplus in their current func
for continuing construction work on. a partially - completed schoc
building, construction of which was begun under the W. P. A, no%
out of existence.. (J. R. Smead). ) .

4-9-43—C. E. Roberts, Supt of Public Instructlon In the opiniol
of this ‘office the question as to whether or not a library shall b
established (by Ind. School -Dist. #6 of Madison County) should b
submitted at the first election held for the purpose of electing
member as members of the board of trustees, and not at an electio
to determine the school district.levy. (Ariel L. Crowley)

14-15-43—F. C. Gillette, State Senator. (1) It is not lawful, thf
out enabling statute for a rural high school district to pay out ger
eral fund moneys to retire bonds of the district: (2) Bonds of .th
cistrict are not within the enumerated securities' in which its func
may be invested. Sec. 32-615, I. C. A. (31). (Ariel L. Crowley)

:4-29-43—C. V. True, Department of Education. In our opinio
it is legitimate for the president and secretary of the Board
Education and Board of Regents of the Umverﬁlty of Idaho to affi
their signatures:ta the orders for pavment of money described i
32-2308, 32-2505.and 32-2606, by use of “plate signatures” (i.e. sig

" natures written.by running instruments through a check or dra

signing machine.) (Ariel L. Crowley)

*5-7-43—Hon. C. E. Roberts, Supt. of Public Instruction. In r¢
Contract form for emplo‘.ment of teachers for Sandpoint Pub]
Schools (Ariel L Crowley)
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© 5-14-43-—C. E Roberts Supt. of' Public Instructlon "It is the
opinion of this office that the children of Japanese parents who are
placed in a school district by the Federal War Relocation Authoritiés
are not entltled to receive free school perlleges from the schooi
distriet. (Charles S. Stout)

5-22-43—C. E. Rokerts, Supt. of Public Instructlon In the opinion
of' this office, and under Chapter 55, 1st Extraordlnary Session of
1935, it is permlssﬂole for the University of Idaho Southern to horrow
funds with which to .purchase equipment and pay operating costs.
in order to oﬁer specxal military trammg functlons (Ariel L.
Crowley) i

5-29-43—C. E. Romerts State Supt. of Pubhc Instruction. In rers
What constitutes residence in the matter of payment of high school
tuition? See: oplmon to R. A. Weston Sept 25, 1939 (Ariel L.
Crowley) o

6-24-43- —State Board of Education: Bond form as submltted for
Naval 'V-12 Training Program, U.:1. S. B., appears adequate, except
that it contains no clause hmltmg maturities to :30 years or less, as
provided by statute. (Ariel L. Crowley) ,

7-19- 43—Mrs‘ Belva E. Asmussen, Clerk, School Dist. #6 Payette,
Idaho. In theiopinion of this oﬁlce School Dist. #6 will: not lapse
if by agreement with the Payette School District it transports and
pays the tu1tr0n of its school children while attending for one school
year the Payette grade schools. (Frank Langley)

8-5-43—Hon. |C. “E.” Roberts, Supt. of Public Instruction. In re:
Regulations and limitations relatmg to the apening: of mechanical
tradé schools m the State of Idaho under prlvate ‘auspices. (Ariel
L. Crowley) , i

i

9-17- 43—Hon Chas R Howe, Donnelly, Idaho It is the opinion
of this office that provisions of Sec. 2, Chap. |243 S. L. 1939, must
be. read into and considered to be mcorporated within the terms of
the agreement of August 6, 1943, between the school boards of Int
dependent School Dist. #2 of McCall and Rura] High School Dist. -
#1 of Donne]ly, and that such agreement is valxd and legal (Frank :
Langley) |

10-27-43—Hon. C. E. Roberts, Supt of Publlc Instruction. (1) The
legal date on whlch the: Biennial Report of the Dept. of Education
should be prepared is-June 30th’'in each even numbered year. (2) The
next.biennial report should cover the biennium ending June 30, 1944.
(3) The cost of printing report is an encumbrance for the quarter
current when kncéumbrance requisition for the prmtmg is ﬁled
(Ariel L. Crowley)

10- 28-43—H0n C. E. Roberts Supt. of Public Instruction. In thn
opinion  of thJSw office the UaneI‘Slty of Idaho is a gowernmental
agency, performmg governmental functions in which it enjoys the
general 1mmumty of the State from hablhty for negligence of 1t=
employees. (Ar1e1 L. Crowley) .

11- 343—Hon‘ C. ' E. Roberts, State Supelmtendent and Hon. E.
P. Newby, Superintendent, Idaho -Industrial ‘Training School. Al-
though a district court has the power to commit children eight years
old to the Industrla] School for felonies, except murder and man-
slaughter, that power is in derogation of ‘the common law, and by
creating the exceptlon the legislature has negatived the: power of
the district court.to. commit any person to the Industrial -Schoal
under the ageiof eight years. The superintendent must receivie
children when committed, upon a commitment regular on its face

~ (Ariel L. Crowlev)
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11-15-43—Hon. .C: E. Roberts, Supt. of Public Instruction. It is
the opinion of this office that the average daily attendance of adults
receiving Americanization education under the provisions of Sec.
32-1901, I..C. A., cannot legally be counted in determining classroom
units under the provisions of ‘bec 2, Chap,.. 205 .Laws of 1933, as

" amended. (Frank Langley)

12-1-43—Hon. C. E. Roberts, Supt of Public Instructlon In the
opinion of:this;office sums which should have been contributed by
the. county from the county levy, but were not, cannot be raised in
subsequent years and thus make up to the dlStI‘lCtS which have suf-
fered by the error, for reasons herein enumerated. However, such
prohibition-extends to the apportionment following: failure to make
levy, and does not forever prohibit any apportionment of subsequent
date for, a year in which the correct levy: was made. (Ariel |L.
Crowley) L ‘

12-1-43—Fon. C. E. Roberts, Supt of Pubhc Instructlon In re:
The lawful qualifications for the office of County Supermtendent
of Public Instruction. (Ariel L. Crowley)

12:2-43—Hon. C. E. Roberts, Supt. of - Public Instructlon In the
opinion of ‘this office, the State Board of Education, under its powers
of general supervision and without aid of any statute, has the ab-
solute right to demand and receive full information concerning -all
financial and scholastic operations of any speCJally chartered school
district. (Ariel L., Crowley) -

12-2-43—Hon. C. E. Roberts, Supt. of Public Instructlon 1) If
request for salary or other mformat]on from charter districts were
made through the county superintendent's office, Section 32-214,
I.-C. A, could be invoked on failure of that office to supply the in-
formation. (2) In the opinion of- this office, Sec.:32-1101, I. C. A.
applied to Lewiston but does not apply to Emmett or Boise. (3) Ir

: the opinion of this. office, (Sec. 32-1101, I. C. A.)) the duty of the

county :superintendent covers all schools, whether independently
chartered .or not. (4) ‘In the opinion of this office, the State Boarc
of Education is not justified in excluding from its computation un
der Sec. 32-1603 the salary of a teacher who holds a state certificate
il that 'teacher holds an authorization to teath:-by reason of the
power of a specially chartered district. (Note: E\ceptlon in the case
ol Lewiston). (Ariel L. Crowley)

1 12- 44—Hon O..D. Garrison, Bursar, Southern Branch, and Hon

E. Roberts, State Supt. of Public Insiruction. : In the opinion o
1hxs office, and as of Dec. 24, 1943, at 5:00 o’clock p.m. that abstrac
of title No. 12149, prepared and certified by Bannock Title-Abstrac
Co. -under date of Dec. 24, 1943, is adequate and the tltle is accord

- ingly approved for ‘purchase. (Ariel L. Crowley)

1-25-44—Ahsahka P. T. A., Mrs. Adron Pelton, :President. In tht
opinioniof this office membérs of a Parent-Teachers Assn. may em
ploy an accountant to .examine the books as fully as they desire
(Ariel L. Crowley)

0744—-Hon C. E. Roberts Supt. - of Publxc Instruction. In th
opinion: of this office, nothing in the statute (Sec. 32-702, I. C. A.
prohibits the joinder of general school funds and proceeds of specia
high schaol levy for accounting purposes, so long.as the sum draw
for common school purposes does not invade "the proceeds of th

- special ' high school levy. the use of which is restricted to hig

schools. (Ariel L. Crowley)

3-10-44—Mr. Fred J. Price, €lerk. School Dist. No. 2. Paris, Idahc
In the oplmon of this: oITlce a board of trustees of a school distric
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has a rlght to employ a teacher for one school year onlv (Ariel L

Crowley)

3-16- 44—Departrr=ent of Educatlon In the opinion of thls office
in re: Funds received from the fire at Albion State Normal School,
this insurance should be added to the General Fund approprlatlon
made by Chapter °154, 1943 Laws. (Ariel L. Crowley) |

3-16- 44—W H: Mendenhall,- Justice of thé Peace, Thatcher. (1|
School law prowdes no compensatlon for treasurer of the district.
(2) The !office of treasurer is incompatible with the -office of clerk;
and the two cannot be held by one man. (3) Temporary combinations
of ischool districts-are made under Chap. 243,:1939 Laws; the voices:
which -each district shall have in the matter of employees is de-
terminable only by contract. (4) Two sets of trustees have such voices
in the employment of teachers and-the conduct of the school gen-
erally as|is provided in the contract for temporary combmatlons
Sec. 35-330A, 1940 Code Supplement. (Ariel L. Crowley)

3-22- 44—Hon A. H. Chatburn, State Supermtendent of Public In-
struction:! When, the school district of a county complies with the
law and ds ellgxble for ‘aid in time of emergency (H. B. 9, Sec: 2) the
county ¢om issioners have no. discretion, except-as- to amount, and
must make a levy for the County Teachers’: Aid Fund, not to ex-
ceed 1%z .mills. (Ariel L. Crowley)

4-22-44" Hor®. A. H. Chatburn, State Supt.i of Public Instructlon
(1) It is the duty of the board of trustees of Common School Dist.
No, 12 to 'treat the Prairie School and the Anderson Dam School oni
a basis of as nearly .absolute equality as possible; the funds raised
for or apportloned to the district must be utilized for the support
of both schools: in thé district.:(2) In re: Powers of County Supt. in
case of refund on part of trustees of a school district to perform their -,
duties. (3) It:is the legal duty of the board to declare the lapsa-
tion of school .districts in order that the property may be admin-
istered by:the County Superintendent. / If it fails to enter such an
order the 'superintendent may p¥oceed in the usual course of man-
damus to compel action. (Ariel L. Crowley) .

8-16-44—Mr. A. H. Chatburn Supt. of Public¢ Instruction. It is the

< opinion . of‘this office that: (1) A child must' have attained the
age of six' years before he can lawfully be admitted as a pupil in
an Idaho pubhc school; (2) The public school districts’ duty to re-
fuse admission by transfer of a child who is under the age of" six
years is not affected by- the fact that such other school district has
permitted such child'to attend its school; (3) A state and county

. --apportionment of public school funds based on the enrollment of a

. first grade| child nct’ of legal school, age may, not be withheld from

-the public school district in which,suech child! is. attending:school in
the absence of a judicial determination of the questlon to the con-
trary. (Frank. Langley)

. 8-17-44—A. H..Chatburn, Supt. of Public Instruction. It is the
.+ "opinion of this offlce’ that a non-operating school district which is in-
temporary icombination with an operating district is entitled to re-
celve aid from+the County Teachers’ Aid Fund. and the State Teach-
ers’ Aid Fund, if such non-operating district has fully complied with
the provisions of Chapters 6 and 7 of the Second Extraordmarv Ses-
sion Laws of 1944. (Frank Langley)

8-29- 44—A. ‘H. Chatburn, ‘Supt. of Public Instructlon It is the
oplmon of this office:that the Board of Trustees of a school district
in this state may not lawfully issue bonds under the provisions of
Chapter 157 of. the 1933 Session Laws .for the payment of the war-
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rant indebtedness of .such district incurred at_any time subsequent
to March 11, 1935, without first submitting the questlon to a vote of
the electors 'of the school district. (Frank Langley) |

8-29-44Mrs. Myrtle Koppes County Supt.. of Publlc Instructlon
Idaho City. Idaho. In re: When a levy has been made for tuition
purposes, can money: collected for that purpose bejused for trans-
porting high school students to an:accredited hlgh school in another
school district? (Frank Langley) ‘

8-31-44—Mr. A. H. Chatburn, State Supt. of Pubhc Instructlon
In the opinion of this office the election held for ithe purposes of
annexing additional territory to the Midway Rural High School ‘Dis-
trict, though in some réspects irregular, was a legal one and the
additional territory ‘was legally annexed to the dlstrlct (Frank
Langley} .

9-5:44-—FHon. A. H Chatburn Supt. of Public Instructlon Supple-
menting opinion of May 14, 1943 to Hon. C. E. Roberts, then Supt.
of Public Instruction. it is the oplmon of this office that the children
of Japanese parents brought in from coastal or defense areas to re-
location centers are ‘not entitled to demand and receive free school
privileges ‘from a school district in which the parents were placed
by the federal war relocation authormes (Bert H Miller)

FINANCE 3

5-21- 43 G L. Jenkins, Commissioner of Fmance. In the. opinion
of this office there is no authority in law for the;Inheritance Tax
Division to grant an inheritance tax release or consent to transfe:
of seécurities on account of real and/or personal property subject tc
the jurisdiction of Idaho for probate where there lis an absence of
probate . procecedings, even where the estate is sma]l« and it is obviou.
that:thére’ would be no inheritance tax payable. (Baert H. Miller)

6-30-43—G. L. Jenkins, Commissioner of Finance. In the opinior
of this ;office the . Commissioner of Finance cannpt legally accep
tax 1ece1pts for taxes paid more than eight moriths prior to the
time when they are first presented as an offset agamst license fee:
owing under Chapter 115 of the 1935 Session Laws.!(Frank Langley

11-4-43—Hon. G. L. Jénkins, Commissioner -of Fmance In th
opinion; of this office:(1) a ‘county bank may amend its charter s
as to change its place of business; (2)- the 1urlsdletlon of the Com
missioner of Finance. in the above situation, is liniited to investiga
tion to:determine that the corporate capltal comphes with the prc
visions of'Sec. 25-201: (3) the Commissioner of Finance has no au
thority; in_ the transfer of its place of business by a country ban}
bevond examination and refusal of the change for insufficient cag
ital. (Ane] L. Crowly)

12-7-43—Hon. G. L. Jenkins, Commissioner of Fmance In the opir
ion of this office: (1) If a loan company lends to any person any sur
in excess of $300.00 the 35: monthly rate cannot. be applied to an
part of the total sum. (2) Neither filing fees, .insurance premium
attorneys' fees, nor'any other fee or charge of anyikind can lawfull
be charged against' a borrower. unless such items: constitute a pa:
of. and are included in the maxXimum 3¢¢ per mecinth charge mad
(3) ‘A licensee can charge a commission on the insurance writtep i
comiection with a loan.: wherein the inswred receives the prote
tion; eXx¢ept that certain enumerated Yestrictions must be observe
(1) Whether  any other form of business may be] conducted in tt
samg oﬂ‘me as that of a loan company is a question .of fact and

. b
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to be determined by the Comm1551oner of Fmance under the Statute
(Ariel L. Crowley)
 3-7-44—Hon. G: L. Jenkins, Commlsswnel of Fmance In re:
Form of trust receipt, in case of multiple branches of the First Se-‘
curity System. (Ariel L. Crowley): |-

3-20-44—Hon. ‘G. L. JenKins, Commlssmner‘of Fmance Assummg’
sufficient capitalization and that the articles| are amended iso as to,
remove its prmcxpc.l place of business to a (new site, the remov ed
bank still may not =onduct a banking business at the new site with=
out consent af the ‘Commissioner of Finance. (Ariel L. Crowley) i

4-24- 44—Mr G. L. Jenkins, ‘Commissioner of Finance. Re: Small
Loan Bill, Chapter 55, 1943 Session. Laws; discretion and jurisdiction:
of th)e commissioner of Finance under said chapter (Wm. A. Brod- .
head ; :

6-24-44—Hon. G. L. Jenkms Commlssxoner of Finance. In the
opinion of this office it would be permissible lfor a suspense fund or:
other special fund to-be-set up in which fecs collected from small
loan businesses would be deposited, and that the same could be used:
by the Dept. of Firance for the cost of administration of the Small
Loan Law, Chap 55, 1943 Sessmn Laws (Thos Y. Gwilliam.) i

FISH AND GAME CO\I’\IISSIO\

4 14-43— Flsh and Game Commission.. In the opinion .of this ofme
- the Fish and |Game Commlssxon has no authority to designate other;

grades of-conservation officers than already\ designated by. statute,
or to allow anv salary in excess of the statutozy amounts. (Charles S.
‘Stout) - i

5-25-43— James Q. Beck Director of Fish and Game. In're: Per—
sons in-federal service who are entitled to pux chase resident’ hunting
and fishing licenses, under the provisions of House Bill No. 157,
being Chapter 140 of the Idaho Session La\vs of 1943. (Charles S
Stout) |

12-16-43-- Flsh and Game Department. m the opinion of ' this
office, it is a‘mlsdemeanor for a fur dealer to have in his possession
beaver pelts. in the State of Idaho without having attached thereio
a tag issued and attached by the Fish and Game Commission show- -
. ing that the same are lawfully taken and are lawfully in the posses-:
sion of the holder thereof, such possession bemg .a violation of Sec::
35-1308, 1. C.| A., and Sec. 35-1202, I. C. A., as amended by Chapter

115 of the 1943 Sess10n Laws. (Charles S Sr‘but)
1-7-44—Fish and 'Game Commission. In the opinion of thls office

the Fish and Game Commission may legdll) enter into contracts
with individuals to sein sockeye salmon in Lake Pend d'Oreille té&
relieve the overcrowding of said fish in the-lake, the fish so cdught
to be sold arnd the State to receive a perce’ntage or royalty-on the
amount received for the fish, :where it is not possible to relieve the
gvercrowdmg by longer seasons or.increased| bag hmlts (Charle\ S.
tout)
1-844—Fish and Game Commlss1on In the opinion of thls offlce
the Idaho Flsh and Game Commission may not legally enter-into &
cooperative agreement with the Game Commission of the Province ou
British Columbia. Canada, for the purpose of the construction of a
fish trap on the Lardeau River in Canada, to supply both Commis-
sions with eggs from a large species of rainbow trout known as
Kamplook Rainbow. (Charles S. Stout) |
: |
i |
T |
|
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3- 28’44—Mr Walter Fiscus, Flsh and Game Comm15510n In re:
Expenditure of moneys in the Fish and Game Fund (Arlel L.
Crowley) !

10-26-44—James O. Beck, Director, Department of Flsh and Game.
It is thé opinion of this office that a total of $6,000.60 and no more
(Sec. 35-117, 1. C. A.) \may be transferred each year from the State
glsh )and Game Fund to the Predatory Animal Fund (Charles S.

tout

FORESTRY

2-26~ 43-—Hont Erankhn Girard,’ State Forester. (c.) A chlld may
not be ernployed in forest fire fighting if he is under 16 years: of
age. (b) :Ihere is no:statutory prohibition against {employment. of
minors . without consultation with parents. (c) General forestry
work is usually regarded as hazardous. (Ariel L. Cr owley)

4-14-43---Hon: Franklin Girard, State Forester. Logs sunk in the
Coeur d’Alene Lake, when ‘raised are “prize 'logs,” and must be
sold by the district inspector after publication of notice, and the
proceeds :must be divided among persons. who have driven logs
during thb year. (Ariel L. Crowley) .

5-1-43--LFranklin Girard, State Forester. In'the‘ opinion of this"
office the matter of allowance to the State Forester of any com-
pensation for purely Federal services compensable under the Clarke-
McNary Act is the -matter for determination by :the State Land
Board, subject to the “approval of the State Board of Examiners.
(Sec. 37-131, and the 1943 Amendments thereof m Chapter 125 :
1943 S. L.) (Ariel L. Crowley)

5-10-43——Hon. Franklin Girard, State Forester. (D The forester .is
the person directly responsible for slash disposal on state forest lands.
(2) The clearance certificate on slash disposal should be issued by
the State Forester, subject to the regulations of the State Board of
Land Commissioners.. (Ariel L.-Crowley)

2-10-44—Mr. T. H. Vaa Meter, Forest Superv1sor Payette Na-
tional Forest. In re: Construction of Sec. 37-107, I. C. A. For the
purposes; of said Sec. forest land is deemed: adequately protected
within: a. radius of one mile of the place where the owner: actually
resides dunnc the closed season. (Charles S. Stout)

- GOVERNOR

1-13+ 43——Hon C. A Bottolfsen, Governor. It ‘is the opinion of
- this office-that in case of a vacancy in the -office  of Clerk of the
Distriet, Court, and Ex-Officio Auditor and Recorder, the vacancy
should be ‘filled by appointment by the Board of County Commis-
sioners until the next election held for the election of a Counzy
Auditor.  and that same rule should also apply to the office of Prose-
cuting Attorney. (Leo Bresnahan)
1-15-43-—Hon. C. A. Battolfsen, Governor. (1) The State is not
liable either for the tort$s or crimes of its employees. (2) Is a claim
presented . against the '‘State for wholesale liquor license a valic
claim? (Ariel L. Crowley)
2-2-43:—Hon..C. A. Bottolfsen, Govemm Comments of Attorney
General. in ruhng that the State Legislature has the constitutiona.
authority :to. repeal an initiative measure that has been passed anc
has met all requirements of law. (RBert H:Miller) :

2-12-43---Hon. Edwin Nelson, Acting Governor. It is the opmlor
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of this office|that all laws which were .in any; degree affected by the

terms of the Senior Citizen’s:Grants Act are in full force and effect p

and reinstated as the laws of the State. (Ariel L. Crowley)

3-3-43—Hon.  C. A. Bottoifsen, Governor.: Concerning constitu-
_ tionality of House Bills No. 12 and ‘No. 73, dlrected to the relief of
-~ Providence Hospital at Wallace and St. Joseph’s Hospital at Lew- .

iston.” (J. R. Smead)

3-8-43—Hon.' C. A. Bottolfsen Governor ‘In the oplnlon of this !
office, House Bill #130 27th Leglslatlve Session, is unconst1tut10na1 3

in its present form: (Ariel L. Crowley) ‘

5.4-43—Hon. -C.  A. ‘Bottolfsen, Governor. In the opmlon "of . this
office the State Board of Education may not prescribe a four-year '
course at the University of Idaho. Southern Branch, for the pur-'

vposes of giving teachers training. (Charles S Stout)

5-12-43—Hon. C.: A. Bottolfsen,. Governor Recommendations as’

to procedure where ‘an adult woman, feeble- mmded and. an‘ inmate

.of State School and Colony, requires a cesarean operatlon (Areal:

L. Crowley) -

6-9-43—Hon. C. A. Bottolfsen, Governor. It is the oplmon of this:
office that express legislative authorlty is a:mandatory prerequ1s1te:

to any gift of the tuberculosis hospital to the United: States. (Arlel»-,

L. Crowley):

7-29-43—Hon. C. A. Beottolfsen, Governor In re: Compact be- :

tween State of Idaho and the U. S, in the Albeni Falls Dam mat-

.. ter, it is the oplmom of this office: (1) That a binding compact may .

be entered ‘into between the U..S. and| the State of Idaho.
(2) That the power to.enter into such compact is legislative, not

executive, and canmot be recognized in the~ absence of .an act. of .

Congress and of the Legislature of Idaho. (3) That the surrender
of the hlgher public. use, as relates to power,

the State’s precedent Iocatlon of power sites,

plus the surrende1 of”

the benefits of the:public trust above noted, fmay constxtute '‘a stffi--

cient consideration to make such a compact: lof binding force. (Bert
H. Miller)
8-18-43+--Hon. C "A. Bottolfsen, uovernor - In re: Expenses of
transportation to the Idaho State School and COIOl’lV of a -child. re-
gentlyd)commxtted by the Probate Judge of Idaho County {J. R.
mea

9-21-43—Hon. C., A. Bottolfsen Governor. | ‘ In re: Proposed joint:
statement of policy -transmitted by General Kenyon A. Joyce of:

the U. S. Army. ‘In the opinion of this office the proposed joint
statement correctlv recapltulates ‘and extends into practical oper-
ative form the requirements of the seventy <fourth Article of War‘
(Ariel L. Crowley)

9-27- 43—Hon C. A. Bottolfsen Governor. (1) The State of Idaho

has the exclusive right under existing laws to transport liquor into.
the State. of Idahe, except that the State Dispensary may grant a
license to a manufacturer of alcoholic liquor; to manufacture, which.
license may include transportation of ingredients;-and;, under Sec-
-tion~802, ministers, priests, rabbis and rellglous organizations are
authorized to impnrt sacramental wines. (2){ The State of Idaho has
the exclusive right of sale of liquor within the State of Idaho,- -except
that litensed manufacturers may sell to custemers outside the State
(Ariel L. Crowley)

10-9- 43—Governor C. A. Bottolfsen In re: Idaho's state gasohne
tax is apphcable in cases of purchase by the F ederal Government. or
its agencies. (J. R Smead) - - .
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10-28- 43—Hon C. A. Bottolfsen, Governor The Supermtendent

of the Stiate Hospital South cannot enter.into contracts for payment
of wages to inmates for labor performed simply as a matter of con-
tract. | But in the opinion of this office” the medical superintendent
may (Tlt]é‘ 64 Chap. 1, I. C. A)) determine the treatment and the
mode of! controlllng thé ' patients most conduc1ve to their welfare.
Sec. 64 110. (Ariel L.:Crowley)

1-18: 44——Hon C. Al Bottolfsen, Governor of Idaho. In re: Spe-
cial constltutlonal and statutory prousmns which must be given
consideration in the solution- of the sold1er vote problem (Ariel L.
Crowley

2-21-44 “Hon. C. A., Bottolfsen, Governor of -]_.daho. In the opinion
of this dffice the legistature ‘cannot reduce the age qualification of
voters -below the minimum age of 21 years prescribed by Art. IV
Sec. II., of the Idaho{Constitution. (Charles.S. Stout)

3-2-441-Hon. C: A., Bottolfsen; Governor. - In re: Application of
the ‘terms of Sec. 59- 207 I. C. A, to the resignation of R. H. Young.
as a member of the P. U. C., to accept appointment as: Commis-
sioner oI] Agrlculture (Frank Langley)

3- 344—H0n C. A. Bottolfsen, Governor. In the opinion of this
ofTice, tl?e ‘Governor may reject or approve in toto as many items
as. he desires of an appropriation bill passed by the legislature, but
r;a)sl not reduce any item and approve such item as reduced (Charles

tout

. 3-8-44 Hon C. A.: Bottolfsen Governor. In the opinion of this.
office, a Ipubhc ofﬁcer in Idaho may require payment of a special:
fee befox;e testifying ds an expert witness for a private, 11t1gant and
need not! account to the State, but may lose salary for time absent:
from offpcxal duty in: excess of his annual vacation leave. (Frank
Langley)

3-9- 44—~Hon. C. A.;Bottolfsen, Governor. House Bill No. 1, 2nd
Extraordinary Sessmn (amendatory of the charter of the Lewiston
School District) is const1tut10na1 (Ariel L. Crowley)

3-9-441-Hon. C. A. Bottolfsen, Governor. .Constitutionality
of Senate Bill #2 2nd. Extraordinary . Sessmn "“27th Leglslature
(Ariel L. Crowley) b

3-9-44-, —-Hon C. A.|Bottolfsen, Governor. In the opinion of this
o ice, House Bill No. 3 and Senate,Bill No..3 of the 27th Leglslature,
2nd Extra Session, are both unconst,ltutlonal for reasons herein given.
(Ariel L. L,rowley) !

3-9-44.--FHon. C. A. Bottolfsen Governor. Re: Constitutionality
of House Bills 8 and 9 (Teachers’ .Aid Bill) 2nd Extraordinary Ses-
sion of the:27th Legislature.. (Ariel L. Crowley)

4-11-44--‘Hon. ,C. A. Bottolfsen, Governor., In the’ ‘opinion of this
office a contrlbutlon of one hundred dollars toward expenses of ‘the
36th Annual Governors’ Meeting is'a legitimate expenditure by the
Governor. (Ariel L. Crowley)

10-3-44—Hon. C. A. Bottolfsen, Governor. In the opinion of - this
office salary of the Commissioner -of Public Assistance may be in-
creased inm the, amount suggested, if the funds are paid out of.funds
which come from the Federal Govt. to be used in the administration
of old age' assistance and aid to dependent children and dependent
blind. (Thos. Y. Gwilliam)

12-4-44-—Hon. . C. A. Bottolfsen, Governor of" Idaho It is the
opinion 'of ! this office: that the incumbent Governor ‘is not author-
ized to appomt the members of the State Tax Commission, as “pro-
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vided for in: SJR #3, whlch amendment was i approved on November
Tth, in advance of the convening of the Senate, nor until the legis-
lature has made the amendment workable by approprlate legisla-
" tion: (F&-ank Langley) . -

‘ HIGHWAYS |

. 4-T- 43—~Andrew G. Sathre, Cottonwood. It is the opinion of thls
office that a Highway District -in  the State\ of Idaho may expend
money .for repairs or construction of roads loutside of the borders
of its own district:. (Sec. 39-1521, Sec. 39-1522.) (Wm. A. Brodhead)

6-10-43-—Joe D. Wood, Director. of nghways In the opinion of:
this office the leglslature has made no provision for continuing ap-
propriation for capital outlay, Sec. 21-207, I. C. A, for the Bureau
of Aeronautics, and' the unappropriated moneys in the State Aero-
- :nautics Fund cannot be deWoted to the use. (Ariel L. Crowley)

8-17-43—R. H.' McFarland, Naples, Idaho. In re: Status of a
country’ road used by the pubhc for fifteen years and whlch has
- never been worked .by the county. (Wm. A. Brodhead) =

1-24-44—Hon. Joe D. Wood, Director of nghways In the opinion;
of this offlce County Commlsswners in the exercise of their duties
as defined in Sec.. 30-705,. I. C. ‘A, may lawfully expend money:
from the Colinty Road ‘Fund to pay the expense of snow remov al
from county roads. (Wm. A. Brodhead) i

5-4- 44—Mr Chzrles Stout, Attorney at ,Lavt Glenns Ferry, Idaho
It is the opinion of this office that the ot’flces of County Commis-
sioners and nghway District Commissioners are inconsistent and
incompatible,\and ‘as a matter of sound public; policy said office? mas
not be held by the same person. (Wm. A. Brodhead)
~ 9-5-44—Mr. E. M. Raybcrn, Attorney at Law, Filer, Idaho. It is
the opinion of this: office that: (1) it would be legal for the local
highway. district 10 spend money to cover a ditch as part of improve-
ment of a cértainiroad; and (2) it would not-be a legal expenditure:

" for the city to spend money on that portion of the ditch outside the:
incorporated ‘mlts (Wm Al Brodhead) i .

! .

o e
" IVDUSTRIAL ACCIDENT BOARD

2-8- 43—Op1mon of Mr. Thomas Y. Gwilliam to Members of the In--
dustrial Acc1dent Board. It is my opinion’ that the Industrial Acci- -
dent Board can Iecrally and properly accept additional funds for in-)
crease of salary, if the’ Social Security Board:debms it necessary for:
the proper and ef"mlent administration of the Unemployment Com-
pensation Law ‘

7-14- 44—-Industr1al Accident Board Statehouse It is the oplmon
of this office -that ‘the'Industrial Accident Board may designate a'
purchasing Agent for the purpose of purchasing supplies necessary:
‘in the operation of the Unemployment Compensation Division, for
reasons herein| gnen (Bert H. Miller) ‘A ;

b
i .
! - |
i - ——

: .- . INSURANCE

2-4-43—Howard! ;M. Cullimore, Director of Insurance. - It is the
opinion of this oﬁace ‘that the State: would not be extendmg itsi
credit by entering ‘intd a policy of liability linsurance in an inter-

insurance e‘{change provxded :he membershlp fee, premium and

[

i
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" any contingent liability there may be is not disproportionate to the
rates charged by stock companies for the same class of. insurance..

6-29- 43—Howard .Cullimore, Director of Insurance. In the opinion
of this office it is not legal for a county mutual fire insurance com-
pany. organized under the laws of this state and with total assets
of fifty thousand dollars, to invest twenty-five thousand dollars: of
their emergency fund, as provided under Sec. 40-1808, in°Guaranty
Fund certificates, as set forth in Sec. 40-1708, I.C.A. (Frank Langley)

7-27-43—Howard M. Cullimore, Director of Insurance. In the
opinion of this office, the proposed undertaking.of the Bmgham Coun-
of illegal: mvestments may ‘be apploved as eqm]zablew (Ariel L.
Crowley)

'7-30-43-—+Howard M Culhmore Dlrector Bureau of Insurance.
In the opinion of this office an association newly organized and
doing busine’ss under: Ch. 110 of the 1933 Session Laws, may legally
issue’ only one certificate to any member, and that. such certificate
may cover either death or accident or both. and that the maximum
amount payable on any certificate is $3,000.00 (Frank Langley)

8-23-43—H. M. Cullimore, Director -of Insurance. In the opinion
of this office the fact that a person is a non-resident of Idaho would
not preclude him.from being issued a license to sell insurance for
a benefit association in Idaho. (Charles S. Stout)

9-27- 43—doward M. Cullimore; Director of Insurance. In re:
Necessity. if any, for the attorney in fact of a reciprocal fire insur-
ance exchange to quallfy to do business in the State of Idaho. (Ariel
L. Crowley) .

10- ‘71—43—Howard M. Cullimore; Director of Insurance It is the
oplmon f this office that.a. county mutual fire insurance company
may, by proper amendment of its Articles of Incorporation, convert
itself into and become qualified to transact business as a domestic
mutual ﬁre insurance- company, subject to certain provisions herein
mentioned. (Frank Langley)

12-13-43—Howard ‘M. Cullimore, Director of 'Insurance. In the
opinion of this office the fact that an insurance company has 509
of its assets on deposit in Idaho banks does not except it from the
requirements of Secs. 40-803 and 40-804, I. C. A, as amended, of
paying an annual tax of 39 of the gross premiums collected. (Frank -
Langley) .

12-22-43—Mr. H. M. Culhmore Director of Insurance. In the
opinion of this office the amount in the benefit fund of a mutual
benefit association, organized and operating under Chapter 110 of
the 1933 Session Laws as amended by Chapter 114 of the 1941
Session Laws, may legally be inviested in bonds or securities guar-
anteed by the Federal Government and issued by a building and.
loan association organized- under the laws of Idaho, provided that
such bonds or securities are not estimated above their current mar-
ket value. (Frank Langley) -

12-20-14-—H. M. Cullimore,: Dmector of Insurance In the opinz=
ion of this " office, Chapter 43‘-1:13 I. C. A. as amended, appliss
only to ‘the State Insurance Fund and not to all \Vorkmens Com=
pensation carriers. (Frank Langley) - \\

2-14-43—Mr. H. M. Cullimore, Director of. Insurance. - It is our
opinion :that a domestic life insurance company is not required to
deposit with the Dept. of Finance the $50,000.00 surplus- required of
it-at the time of its qualification to- transact- business in Idahe.

s
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However a domestlc life insurance company is requ1red to have a
$50,000.00 surplus :Sec. 40-707,"1. C. A. (Frank Lang]ev)

2-15- 44——Mr H.: M. Cullimore, Director of Insurance. In the
opiniorf of this cffice a mutual benefit assaciation, organized and
doing business under the laws of the State of Idaho, and. having 605¢
or more of its -assets invested in securities of a buildihg and loan
association of’ IdaJ,o which securities are guaranteed by: the gov-
ernment of the U’ S, is required to-pay a tax of 1% only of the:
gross nremlums collected by.it, and not a tax of 3%. (Frank Langley) .-

7- 31 44—Howard M. Cul imore, Director oE Insurancé. It is the:
opinion of this office that the Director of Insurance may -legally
authorize and:license- a domestic mutual fire insurance _cg_mpany
organized under the provisions of Chap. 17‘ Title 40, I. C. A,
write pnly fire insurance coverage on the property. both :real and
personal, of its members, subject to the limitations on the amount -
--of the}coverage as stated in Seé¢. 40-1718; and insofar as property
of the! :foregoing description is listed in Sections 40-302, 40-303 and ;
40-313, 1. C. A, it may be insured by a domestlc mutual f:re insur-
ance company- (Frank Langley) \ ‘

8- 8-%4 —Mr. Howard M. Cullimore, Director of Insurance. It is the :
opinion of this oifice that unpaid guaranty fund certlﬁcates of the
‘Snake ’Rl\ er Mutual Fire Insurance Co. may| not_be refunded by a
new 1ssue of certlﬁcates {Frank Langley) ;\

. 1 L LAND DEPARTME\T

©-17- 43—Robert Coulter, I'and Commlssmnel It is thr, oplmon of .
thls ofﬁce that certificate of clearance mentioned in the State Fire
Wardeng' agreement does not exonerate timber producers from °
statutory liability. for slash disposal. (Ariel L. ‘Crowley) :

10-7- 43—Robert Coulter, State Land Commissioner.. In re: Action
to be taken by the State Board of Land Commissioners in the maiter .
of conveMance of the SW! SEY of Sec. 16. T. 35 \Iovh R. 3 W,
B. M,, and Lots 25, 26, 27 and 28, of Sec. 16, T 33 N., R. 3 W, B. M.
(Ar1e1 L. ‘Cro“Iev) o

10-9-43--—~Hon. Robert Coulter, State Land Commxssmner In the
opinion of, this office, that if, as a matter of pohc) the State Board
of Land Comn‘uss ioners desires to allow an apphcatlon for lease made’
Jomtly by a partnershlp having a 24 interest in the lease and a cor-
poration having ‘a 13 -interest ‘therein, there is no legal obstacle.
(Ariel L. Crowley)

10-12- 43 —Robert ‘Coulter, State Land Commlssmner In the opin-
ion of this offi¢e it is not a lawful proceedmc' for the State to sub- :
-ordinate its’ reserved title to 'a mortgage to be given to the U. S. or .
one of its agencies for development of 1rr1gat10n and the Land Board
and the ILiand Commlssmner must be held without jur 1sd1ct10n to

enter into/such an agreement. (Ariel L. Crow ley)
11-3-43---Hon. Robert Coulter, State Land Commissioner. In Te:
. Transfer of land ‘sales certlﬁcate rights from .Emma B. Egbert;
deceased. upon showing’ by her heirs . as to an agreement between
them. The Land Dept. is without authority to recognize- transfers
made solely by agreement to.the transferees. (Ariel L. Crowleyy
12-6-43—Hon. Robert Coulter, State Land Commissioner. In the
opinion of |this office (1) a probate proceedm may be had in Idaho..
and upon ‘that proceeding the’ land department may recognize dis-
tributees as the owners of the existent rlghts under the land sales

TS PN
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cer t1ﬁca1fes dlstrlbuted, (2) where a probate proceedm':r is Othel‘\‘ ise
unnecessary, the land iboard has full authority to adjudicate the
claims of the distributees under an Oregon decreze, (3) unless thele
is a probate proceeding, or a determmatlon by the ldnd board upon
applicatipn to it, the Oregon decree is without force. being mace _
without jurisdiction. (Ariel L. Crowley)
1-14-44-_Robert Coulter, State L.and Comimissioner. In re: Th'e'
power of the State to; sell leased lands b:. adwvertising the sanme.
(Ariel Ll Crowley) i

1-17-42—State Board of Land Commlssmners ‘In re: Sec. 37-103.
1. C..A. and Sec. 56-403, I.C. A., in ‘general. the law of slash disposgi
on fores‘: lands; certificate of clearance and cooperative con :
criminal hablllty and liability on'slash’ disposal bond. tariel L:
Crowley

1-25-4:—Hon. Robert Coulter, State Land Commissioner. Ir re:
Ownershiip of mineral rights in the: NEt; of the SwW1: and the S':
of the SW1; of Sec. 15, T. 14 S.. R. 43 E, B. M. Bear Lal\e Comt\
tAriel Il Crowley) :

2.11-44-Hon. Robert: iCoulter, State Land CommlS:IO'IEI In
opinion pf this office the quit claim-deed attached 1o the S
Land Sa e Certificate No. 19975 is not sufficient as an assignn
for reasqms therein gl\en (Ariel L. Crowley) ¢

3-18-44— Hon. Robert:Coulter. State Land Commnissioner. lvis the
opinion 0of this oifice that when lands given to the Siate b\ Al
Arthur G. Ewing .are sold, the proceeds should be put-in the pe

manent public school endow ment fund. tAriel L. Crowley)

’ 3-21-44—Hon. Robert {Coulter, State Land Ccmmissioner. \Wren
an applicant for purchase of timber is the successfil bidder and
only bidder at a timber sale. it is our opinion that the .contract arose
at the imstant the bid was accepted. (Ariel L. Crowley}) -
3-21-44—Hon. Robert: Coulter, State Land Commissicner: It is ihe
opinion of this office that the O. PB. A. ceiling rrices on timber are
not binding on the State. tAriel Lo Crowleyi :

e
e
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LAW ENFORCEMENT
Bureau of Mines ‘and “Rilowatts
;-15-4E—Harrison C. Dale, President. University of Idaho.

Bureau.pf Jlines is not an agency indepe“dem of the U
yet 1t is ot exclusively ‘under the control of the Lniversity.
O\p“ndlmre of the sumi appropriated to the Bureau of Mines
" Geology (does not rest ‘under the direction of the president of
University. (3) The Board of Regents is responsible for the regu
ity of (u*:bur\ement of appropriation made to th2 Universityv for
m‘uau G‘I Mines and Geology. fAriel L. Crowley)
-23- -1,4—\Ir Charles E. Spoor, Commissioner.
Lorcemem In the opinion oi this office a mine lic
"L}o for! the prxnleve of ‘mining during that year rra
from th&' gross recelpts of the operator in 1843 in &
et p“ot.feecL upon which to calculate the licerse '*\ for
ations. -(_ R. Smead} ; ] :
3-23-4L4—Mr. E. F. Carpentier. Direcior. Mine znd Wilows
redtt. In the opinion-af this office: (1) a ‘D'E‘" n
and voréd in His own county last election a i
not | registered else\xhe“e v.oud-'-e‘
n such ’.‘mm . if nis intention is tha

=
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. - i .
legal residence; - (2) 3 state employee temporarily, absent from the
- county in which he lived with the intention of returning -when -his
employment by the State ceased, would not be considered to have
; changed his residence. (Chas. S. Stout) f

! . ‘f
i . Miscellaneous Al

" 11-1-43—Charles' E. Spoor, Commissioner of Law Enforcement.
In the opinion of this. office conditional sales contracts covering
trailer houses should not be filed in the office of the Dept. of Law
Enforcement, but should be filed in the office of the county recorder
as provided by Secs. 62-80% and 62-805, I. .C. A. (Frank Langley)

. 2-8-44—Hon. Charles E. Spoor, Cammissioner of Liaw Enforcemeht,
In.re: Letterof Dr. J. L. Harrison. acting for the:Board of Chiro-
practic Examiners, and defining ‘“reciproeity.” (Ariel L. Crowley) -

] Bureau of Motor Vehicles
!

. 35-12-43—Hon. Chas. E. Spoor, Commissioner of Law Enforcement.
"School districts are prohibited from leasing their| busses to: auto
‘transportation companies for use during the summer season. {Ariel
L. Crowley) | : . ‘ )

. \

-5-12-43—Han. Chas. E. Spoor, Commissiener of Law Enforceinent.
(1) The Commissioner of law enforcement has no, power to make
-any deviation relative to reduced license plate fees or:other fees, or
.the 19 gross revenue tax. for a bus operator with a P. U. C. I. per-
mit operating;a common carrier system for a period ;of three months

~, hetween_Boise and Mountain Home.  (2) Interpretation of Sec. 48-
"3 127, Subdivision G, I. C. A: relative tc the seating capacity of busses:
(Ariel L. Crowley) . : v

12-20-43—Hon. Chas. E.;Spoor, Commissioner of Law Enforcement.
In re: Certificate of title:No. 450133, covering Motor No. K 64570.
1942 Nash Coupe Model 4242, registered in the name of Harold C.-

Fuller. In the opinion of this office, no lien existed iand the depart- -

ment should i‘;ssue a duplicate of the.original title issued to Harold .
C. Fuller without lien. (Ariel L. Crowley) : L
. 1-28-44—-Chas. E. Spoor, Commissioner, Dept. of Law Enforcement_
In the opinion of this office’ a police ‘officer who exceeds the speeél
-limits, prescribed by statute or by .city ordinance, or who drives a
motor vehicle through a’stop sign or red light on a highway or street
when;attempting to place a Jaw violator under arrest, is not himself
violating the law. (Frank Langley) :

9-5-44—Chas. E. Spoor, - Commissioner, Dept. of Law Enforcement.
It is the opinion of this office that & part-year's license may law-
fully be issuedi for aircraft based on the dates governihg the jssuance
of a part year's motor vehicle license. (Frank Langley) ’

i i

| Bureau of Occupational Licenses. \

{

5-12-43—Hon. Chas. E. Spcor, Commissionér of Law Enforcement,
" Bureau of Occupational Licenses. .In the ‘opinion of this office a
shop having ornie registered cosmetician may have one apprentice, but
may not have two apprentices until there are at least three registered
cosmeticians employed tliere. (Ariel L. Crowley) j
-7-27-43—Chas. E. Spoor, Commissioner of Law Enforcement. ( 1)
Idaho Embalmiers and Funeral Directors’ Examininig Board may
not allow credit for time served as apprentice before! receipt of ap-
plication for apprentice émbalmers’ licenses by. the ‘Dg‘pt. of Law
Enforcement. |(2) In the opinion of this office the twenty-five
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huﬂan bodies” requlred to be embalmed r.eed not ha\e been em-

balmed within the State of Idaho. (Ariel L. Crowley)
8-17-43—Mrs: Lela D. Painter, Director, Occupational Licenses.
In re: Bolton Nurse Traihing Act, Nurse Cadet Corps. AS long as
. the istandards of the Idaho law (Sec. 53-1602) are met, there is no
reaqon why an: Idaho Training School may not, by association with
other institutions, provide for transfers.of its students for any
" special trammg or practice required by the Federal Act, as. part of

theltralmng in: the-Idaho School. (Ariel L. Crowley)
-1-44—Mr.’ Chas. E. Spoor. Commissioner of Law Enforcement.
It 1 the opinion of this office that the University of Idahd is bound
by (Chapter 88,1935 S. L. (concerning chauifeur's license) as well as
its [employees, . provided that the employmesnt in any given-case is
for| the principal purpose of driving a motor vehicle, and that the
drlrmgsls dog)e, in some part at.least, on one or more pubhc hlghways
R. Smea . N

| : 7 MISCELLANEOUS

|

1-8-43— Hon Perry Mitchell, State Senator. It is the opinion of
this office that it is not necessary that the State Council of- Defense
req;uest the payment of necessary expensea of a local council of de-
femse before the ‘board of county commissioners may legally pay
such necessary expense; Sec. 65-3790, I. C. A. (Charles S. Stout)

E£-13-43 —Hon. Perry W. Mitchell and George L. Ambrose, State
Senators. It is the opinion ‘of this office that the 27th Session of

State Legislature may either ameénd or repeal the Senior Citizen's
Grants Act. (Bert H. Mlller) :

T -27-43—Hon. S.:Reed Andrus. Hon: F. C. Gilletie, State Legislat-
ot's, In re: Lava Hot Springs. Does the State have power to lease
the Lava Hot Springs property, and if so how may ‘it be accom-
plished? (Ariel L. Crowley):

12-3-43—Hon. Geo. Donart, State Senator. The question of prohibit-
ing peaceful picketing is a purely fedeval question; however, the
practice of peaceful picketing is within the protection of the con-
stitutional guarantees of free speech. (Ariel L. Crowley)

2-5-43—Hon. J. D. Price and Hon. Moses Christensen, State Leg-
itlators. In re: House Bill No. 86, as tothe validity -of this proposed
l:t-gislation. It is -the opinion of this office that any attempt to reg- .
ulate or control the owner‘of the-land in his wroperty rights in a
well which he may drill upon his own premises as contemplated by
this act would be unconstitutional and void. (Leo Bresnahan)

2.12- -}3—H0nJF C. Gillette, State Sen'uor (1) In re: Proposed

(]h\pox'\l by the Les:lslaturo of the Soldiers” Home. Sec. 12 of the

delssmn Bill forbids any use being made of this land or the build-

. m,fzs except for/the purpose of establishing, supporting or maintain-
g charitable 1n=txtut10ns endowment fund. (2) The Gooding Hos-
hital is a creature of statute and is stbject to legNlatJve control
( Ariel L. Crowley)

2.24- 43—Hon1 M. L. Horsley. Speaker of House of Representa-
fives, (1) \Vh'lf acts. and what parts of what acts did the Senior
Citizens' Grants Act repeal? (2) Can House Bill 74, a vepealing act.
revive those acts or parts of acts repealed in view of Constitution
Article 3. Section 18" (3) Does Section 63-512.- 1. G, A.. conflict with
Constitution Article 3; Section 18? 4. Would it be advisable to re-
enact Chapters|180 and 181, 1941 Laws, or amend them so as to re-
o.mct them in effect? (Ariel L. Crowley)
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2425- 43———Hon R. L Anderson, State Representative, It is the
opinion of !this}office that it is not lawful for a legislator to contract
.with the State for the purchase of livestock from the prison farm
(Arie]l L. Crovsley) g

- 3-9-43— Hon C.E. Snrnonson Bursar, Albion Normal In re:. State
employee doitig other work while drawing salary from the State;
Sec. 65- 2010 T. C. A. (Ariel L. Crowley)

4-1- 43—Br1gadler General McConnell, Adjutan\t General, State of
. Idaho. (1) Officers .of the National Guard who have been ordered
to -active duty 'status. for one year, and have accumulated leave dur-
mg that tirme, are to: be.granted leaves-as thouglh they were officers
in the regular Army of the U. S. (2) The Statute governing civil
department Teaves -of absence (Sec. 65-2407, I. C. A.) has no appli-
cation to the military department, (Ariel L. Crowley)

- 4-13- 43---Secretary. Lava Hot Springs Cemetery District. Ia the

’ oplmon of this office, funds of a cemetery district cannot be. invested

-in government ‘bonds or other securities. (Charles‘ S." Stout)

'4-29-43—Ray Wilson, Clerk of the District Court. In re: House
Blll #80. 1In the: opinion of this:office a leave of absence granted

.~ a clerk of a | district court by the county commissioners of his county-

%

- should not lextend beyond the time of the next general electlon
» « which would be in 1844. (J. R. Smead)

"+ 5.4-43—Albert G, Jones, Commander of the G. A ‘R. By virtue of
Sec. 63-401 and Sec. .63-402, I. C. A., the G. A. R. may occupy space
- provided in jthe capitol building, . and utilize storage space, but can-
not incur any valid:obligation against the State without an express
approprlatlon (Ariel ‘L. Crowley)

10-6- 43—-Mark M. Merrell, Medimont, Idaho. :In the opinion of
this office 1t is unlawful to drive a, motor vehicle past a school
* bus or other vehicle used by a school dlstrlct toitransport children
:to and from!school at' a time when anyone is getiting on or off said
bus or other vehicle. " See Sec. 48-1104, I. C. A. (Win. A: Brodhead) -

¢+ 11-3- 43—Amer1can National Detective Agency, Salt Lake City.

g In re: Legal status of the American  National Detective Agency;

‘e, is it w1th1n the Blue Sky Law, the Collection Agency Law, or
the ‘law prohlbmng the ‘practice of law without a license? (Ariel.
‘L. Crowley) |

-12-6- 43—B] E. Lutterman Law Dept Chlcago, Milwaukee, St.
Paul-and Pacific R. R, Co., Seattle Washmgton In the opinion of
this office that as relates to publlc conveyances, drinking of intoxi-
cating liquor| therein,“apening of containers containing intoxicating

. liquors therel;n and all other uses of intoxicating liquor therein, are

prohibited. -(Ariel L. Crowley)

1-19-44—Hon. Lindsay C. Warren, Comptroller General of the U. S.
. In re: Suggested refund .to federal agencies of state gasoline tax.
See opinion to Gov. Bottolfsen of 10-9-43. (J. R. 'Smead)

1-31-44—Hdn Carl W. Beck, Supt. Fort Hall Indian Reservation.
What is -the legal affect of the, pre-marital blood test law upon
common-law marrlages in Idaho? (Ariel L. Crowley)

2-10- 44—Mr J. H. Blandford, City Attorney. Twin. Falls. In-the
opinion of thls “office a munlC]pahty may not calll for payment ‘and
refund of mumcxpal bonds where the bonds are not callable accord-
ing to their terms and the municipality is not in default in the pay-
ment of such bonds even though it may be to thei advantage of the
municipality to do so, .unless the bondholders agree to the plan.
(Charles S Stout) ) , f .
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H»-4 44 Hon. J R Meeker Member of House of Representatwes
Bopmers Ferry. Injre: nght of Bounhdary County to assess and tax
» real property which has escaped taxation'in recent years because
it Jwas at one time exempt from taxation, but changed ownership
several years ago and the present owner failed to record his deed.
(Frank Langley) } .

}LS-? 44—Mr. John Lee, ngby, Idaho. In the opinion of this office-
1n dlvldmg a county into commissioners’ districts, the Board of Coun- -
¥ Commissioners imay legally exercise a reasonable discretion in
ﬁxmg the boundaries of such districts, and may properly take into
consideration the topography, transportation facilities, and the wishes
of the voters of the county; such districts need contain-.only ap-

;rox1mately equal populations. (Frank Langley) :

©{3-23-44—Mr. B. P. Thamm, Clerk of the District: Court, Hailey. It
13, the opinion of this office that in order for a girl to be a deputy
cllerk of the District Court, and ex.officio auditer and recorder, she

-must be at least 21 years of age, as well as meeting the other\ re-
Guirements of that office. (Charles S. Stout)

4-3-44 Mr. Ernest Anderson, Attorney for the Vlllage of Wilder.
In the opinion of 'this office: (a) a municipal official, upon his entry
into U. S. military service, may not be granted a leave of absence .
by the. appointive jpower to extend during the remainder of his
erm with the right ‘to return to his posmon any time prior to the
expiration of his ‘term; (b) it therefore follows that such municipal
officer may not requi_re fhis successor in office to.surrender the of-
fice. (Frank Langley) ’

5.8-44—MTr. F.|G. Harrell, City Clerk, Sandpoint, Idaho. It is the
topinion of this office that: (1) The Statz through .its legislature may
idelegate authority to cities or villages to establish by ordinance the
‘number of beer or other liquor dispensaries for which city licenses
will be issued; (2) ‘The city may by ordinance restrict the operation
of beer parlors and the sale of beer generally to locations or zones
-within which it jwill license such places; (3) There is no prowslon :
or permission for license fees or the issuance of licenses to organiza-
tions of any sortj for the privilege of selling or in:any way dispensing
or handling any other type of alcoholic beverage excepft beer, for
which license charges are deﬁmtely established by state statutes.
(J. R. Smead) : . .

BOARD OF PRISON COMMISSIONERS

: 3426-43-—Board of Prison Commissioners. In the opinion of this
effice it is within the authority of the State Board of Prison Com-
missioners to provide care, either by direct expenditure of money
or by -contact;-ifor a ‘prisoner who is injured by the violent act of
another prispner while' incarcerated in the pev‘ltent)ary (Ariel L.
Crowley and Charles S, Stout) i

11-10-43—To; Meembers' of the Board of Prison Commlssloners In
the opinion of fthxs office the warden of. the State Penitentiary ‘can-
niot legally be paid for, services rendered to the State any compensa-
tion in addition to that provided as salary by Chapter 1”8 of the
1943 Sess1on Ila\w (Frank Langley)

STATE PENITENTLXRY

5-26-44—Mr| S. M. Poarch, Warden. State Penitentiary. It is
the opxmon of/thxs office that it is the dut\ of the Warden to have .
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a serlously mjured prisoner removed to the p itentiary only ‘as :

soon as_such. prisoner has recovered to the extent that there is no
longer danger of complications due to any such removal, and when
facilities for carmg for- hlm w1th1n the pemtentlary are adequate.
J. R. Smead)

{ !

DE?ARTI\IENT OF PUBLIC ASSISTA\ICE

1—2-43-—H0n§ Albert Lee Commissioner of Pubhc Assistance. . In
re: Further mterpretatlon and explanatlon of the Senior Citizens’
Grants Act. (Ariel L. Crowley) -

4- 15-43—Dept of Public Assistance. In the oplnlon of thise office
_ the'recovery clause (Sec. 24-a of Sec. 2, of Chapter 119, 1943 Session
: Laws) is retroactlve (Ariel - L. Crowley) B
. 5-4-43—H. o Baldridge, Commissioner of -Public Assistance. In
re: Constitutionality of Sec. 24-a of Chapter 119‘ 1943 Session Laws.
See also opinion of June 4, 1937, to Robert E. Dow (Ariel L. Crowley)
‘ 5-26-43—H. C. Ba]drldge Commiissioner of Public Assistancé. In
.re: Form No..102-G of the Department of Public Assistance, in cases
“arising under subdivision (b) of Sec. 5, Chapiter 180 1941 Laws.
(Arlel L. Crowley) ‘ ‘ {a
- 5-29-43—H. C. Baldridge, Commissioner of Pubhc AsSistance. The
State of Idaho has no responsibility. for a defective -child who was
released by the parent to a Utah agency, and the release sxgned by
the mother is vahd (Ariel L. Crowley) |
6-1-43—H. C Baldridge, Comrmssxoner of Publlc Assistance. In
re: Rule—makmg authority of the Dept. of Public Assistance, in ruling
the income and resources from agricultural labor Ishall be dlsregarded
' in determining 'grants of recipients of old-age assistance. Subsec:
) (b) Sec. 2, Chap. 181, S.'L. 1941; Subsec. (a) & (b) Sec 3, Chap 181,
., 1941, . (Ariel L. Crowley)
6-7- 3—Dept. jof Public Assistance, D1v151on oﬁ Chﬂd Welfare In
re: Legal status of Ruth Huitt. Can a marriage contracted by her
be legal? (Ariel L. Crowley)

11-3-43---Hon. ‘H C. Baldridge, Commlssmner of Public Assistance.
In re: Subletting by the Dept. of Public Assistance of bu11d1ngs lo-
cated on Tax Lot 10, Flannigan Tract, Boise. In -the opinion of
this office the consent of the county would be necessary to the va-

lidity of any' arrangement thh Morrison- Knudsen Co. (Anel L.,
> Crowley) :

6-16-44—H. C Baldrldge Commlssmner Department of Pubhc
Assistance. Re: Two niinor children, ehglble for adoption: (1}
-Guardianship now rests with Childrens’ Home Finding and -Aid So-

‘. ciety; (2) Right to guardianship, custody and control of the children

reverted to the Chlldrens Home Finding and A1d Society when the
.children were re]easea from the :State School and Colony ( F1 ank
Langley) \l

DlVlSlOH of Chantable Instltutmns

6 25-43—Hon. H C Baldrldge Director of Charltable Instmmons
Within certain excegtions noted, in the opinion of this office the
- Dept. of Charltable Institutions may enter into a ‘Gentleman’s
Agreement” with the State of Washmgton relaung to transfers of
insane persons. (Arlel L. Crowley)

8-7-43—Hon.. H C. Baldrldge Actmg Director, Charltab]e In-
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stitutions. The State of Idaho has no reciprocal statute on return
of delinquent children and ino appropriation thérefor. The Oregon
proposal for return ‘of . non:resident insane wculd be governed by
opinion |of this office to the Department of C}uarltable Institutions
of June|25, 1943. (Ariel L. Crowley)
11-1-43—Hon. H. C. Baldridge, Director of Craritable Institutions.
An agreement- exists between Idaho and the state of VWashington
covering return of feeble-minded persons to rhis state, and it is
the opinion of this office that the Washington commitment is full
authority (Sec_64-114, I. C. A) to receive and hold the feeble-
‘minded ‘person, assuming (a) that he has ‘‘no home or friends to
whom he can be delivered” iin Idaho and that (b)-the department is
satisfied that_the mcompetent is' a resident of Idaho (Ariel L
Crowley)
1-26-44—Hon. H. C. Baldridge, Director of Charltable Institutions.
In re: Status of Laurina'Willlams Herian, inmate of_State Hospital -
South. (Ariel L. Crowley) . N -~ :
1-28-44—Hon. D. A. McClusky Supt. of State Hospltal South
Hon. H‘ C. Baldridge, Director of Charitable Instltutlons In re:
Status df Clarence L. Mortensen, a patlent at State Hospital South.
Under circumstances outlined in said opinion.. ¥Ir, Mortensen is not
a \olunt,arv patient and can not leave at will. (Ariel:L. Crowley)
3-7-44—_Hon. H. C. Baldridge, Director of Charitable Institutions..
In re: Use of funds left by :deceased inmates of the Insane Asylum,
State Hospital South, to establish a burial fund. (Ariel L. Crowley)
2-16-44—Hon. H. C. Baldridge. Director of Charitable Ir:stitiitions.
Dr. C. Sanford Allen, Supt. State®School and Cdlony." In the opinion
of this office the hospltal bill incurred in the appendicitis: operation
of Gordon Frantzich is not chargeable to the Sitate School and Col-
ony appropriation. (Ariel L. Crowley)
10-12-&4—-H0n.‘H. C. Baldridge, Director of Charitable Institutions.
- In the opinion of this office, (1) arrangements:may be made for a
physician on duty at the State Hospital South to- conduct physical

and/or. mental examinations of one or more claimants of the Vet-' -

erans’ Admmlstratlon there hospitalized, if 1T is done for the
‘benefit of the patient;> (2)- and 1f the doctor is allowed additional
Lompenxatlon in accordance with the Veterans’ Administration
schedule of fees. such allowance should be made a part of the physi-
cian's salary. (Charles S. Stout)

3

\’ncntwnnl Rehabilitation

C) 18-43—Milo T. ‘\leum Supervisor. Vocational Rehabilitation. In
the opinion of this office, the Departmem of "Public Assistance is
not authorized to provide:vocational rehabilitation to the adult blind,
and is without authority to administer the plan for vocational re-
habilitation adopted under public Law 113, T8th Congress. (Ariel
1o Crowley) ’

Di\'ision of Public Health
2-11-43—Dr. E. L. Berry, Director of Public Health. It is the opin-
on of this office that the approprlatlon containa2d in House Bill No.
-98, 10 the “Tuberculosis Hospital” could not be ‘used for hospitaliza-
tion costs-and other costs in carrying out the tuberculosis program
of the Department under Chapter 4. of Title 33 of the Idaho Code.
Annotated, as amended. (Charles S. Stout)

1-13- 4‘2——J L. Peterson. State Bacteriologist. (1) It is the duty
of the qount\ recorder to :attach the certificate form to the mar-
riage hTme affidavit and file thc- same \\1th Ih(“ masriage license
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affidavit. (2) In the oplmon of - this office a form presented to the
county recorder; which. contains the information requiited by the 1943
ract and by the Department of Public Health, may be considered
_ sufficient to comply with Chapter 42,1943 Laws, lthough it may be
obtained from another state. (Ariel L.'Crowley)

4-26-43—H. .C. Clare, Director, Public Health Engmeermg An

establishment making sausages for farmers for a consideration and:
. incidental to its other businéss, but only when the meat is furnished

by the farmer; is:subject to the annual license fee pr0v1ded by Sec.
6 of Chapter 77 of the 1939 Laws. {Charles S. Stout)

4-29-43—Dr: E. L. Berry, Director of Public Health. In the opinion’

of this “office! no liability attaches-to :the physmlan who certifies
in-good faith to marital fitness under the terms of. Chapter 42,
1943 Laws, in the event he is ultimately in error in so certifying.
(Ariel L. Crowley)

6-25-43—Ruth Raattama, Director of ’\/Iaternal and Child Health

. and Crlppled Children’s Service. 1In the opinion of: this office osteo-
paths are 'not! precluded by law from practlcmg obstetrlcs (Ariel L.
-Crowley)

8-20-43—L. 'J. Peterson, Dlrector of Public Health In the oplmon
of this office the power to classify and restrict profess1onal service
“and assistance, (for the purpose of administering a iprogram of med-
ical care for soldiers’ wivas and children) both by statute and prece-
dent. does exist. (Ariel I." Crowley) l

8-20-43—L. J. Peterson Adm. Dir., Dept of Public" Health In the _,A

administration'of the medical care program for soldiers’ wives arnd
children: (1) OQut-of-state hospitalization is pexmlsqlble so long as
the patient is otherWISe regularly eligible to aid in Idaho; (2) Ap-
proval by a s1ster state of the hospital to be used |is not sui‘f1c1ent
but the institution. must stand approved by the department under
the same rules 'and regulations as are applied to similar institutions
within the State of Idaho. (Ariel L. Crowley) - - |

12-2- 43—-Hon 1. J. Peterson, Dlrector -of Laboratones In the”

opinion of  this offlce osteopaths are “physicians” within the mean-

ing of the pre«marxtal bload test laws, and are able to make' the

certificate requu‘ed by Sec. 1, Chap. 42, 1943 Laws. (Arlel L. (,rowley)
2-3-44—Mr. L.! J. Peterson, Asst. Dlr Dept. of Publxc Health.

re: Proposal to ‘utlhze Lincoln Hall, Soldiers’ Honhe, for use as a

b

treatment centeq for venereal dlseacest In the opinion of this of- 1

fice the Governor has full power to utilize the unuscd quarters at
the Soldiers’ Horne for public health purposes, so long as the use

i

is charitable in nature. (Ariel L. Crowley)

5-1-44—Ruth J.\Raattama. M. D., Dir. Maternal and Ch\ld Health
and Crgppled Children’s Service. It is the opinion of this office that
there i
tion in :the demonstration of clinical treatment of rheumatic fever
of the State Department of Public Health and the:State of Wash-
ington, using a Federal grant-in-aid. (Ariel L. Crowley}

PUBLIC INVESTMENTS :

12-2-43-2G. L. Jenkms Commissioner, Dept of Pubhlic Investmentq;
In-re: Form of deed to be used and title:to be conveyed upon sale

- of the Peckham Tract taken ’by the Department of Public Invest-
ments on behalf of the State in trust for the State Ensurance Fund
and now about to be sold. (Arxel L. Crowley) \

: |

-
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3-7-44—Hon. G. L. Jenkins; Commissioner, Dept. of Public Inveét-

ments. In re: Procedure necessary ta participate in exchange of- .

fering of securities through: the Federal Reserve Bank. (Ariel L.
Crowley) !

3-31-44—Hon. G. L. Jenkins, Commlssmner Dept. of Public Invest-
ments. In re: Reasons for rejection of proceedmgs in Common

School District #19, Bonner County, bond 1ssue and electlon (Ariel

L. Crowley)

PUBLIC U’I‘ILITIES COI\H\IISSION

12-1- 43—-Pub11c Utxlxtles Commission.: In the opinion of this of-
fice an orlgmal policy must be filed with the P. U. C, and not a
certified copy of the original.” Sec. 59-806, I. C. A. (Ariel L Crowley)

12-2-43—Public Utilities: Commission,-J. D. ngney, Secretary. In

the opinion 0Of this office:Sec. 59-315, I. C. A. is-not enforceable. -

either by the Public Utilities Commission or any private citizen
through Jud1c1a1 ‘means, as-against a municipal corporation. (Ariel
L. Crowley) :

2-19-44—Public Utl]ltles Commission. In re: Order of P. U. C.
in Case No. F'-1244, Order No. 1762.—TIs it invalid as discriminatory ?
tAriel L. Crowley)

4-22-44-—Public Utilities, Commission. - In the opini.on of this office’

the P. U. C. is without jurisdiction over airways to entertain a peti-

tion for certifficate of convenience and necessity as prayed for in the

app'llcatlon of Bradley Mining Co a corporation. (Ariel L. Crowley)
| _— E

PUBLIC WORKS

8-5- 43—Horn Joe D. Wopd, Commissioner of Public Works, Boise:™
Hon. O. D. Garrison, Bursar U. of 1., Pocatello. It is the opmwn
of this office that the Naval V-12 Construction at the Southern
Branch, financed. by revenue bond issué under Ch. 55, 1935, 1st Ex.
Session and U. S. Funds, is not within the jurisdiction of the De-
partment of |Pub]ic Works. [(ATiel L. Crowley) :

8-4-44—Mr. J. T. R. McCorkle, Reglstrar. Public Works Contractors
State Llcensé‘ Board. It is ithe opinion of this office that the Idaho
Public Works Contractors” License _Board cannot legally refund .

i . certain license renewal apphcatlon fees in an instance where the.

applicant, often . filing his apphcatlon and paying the requisite fee,
fails to complete the same on or before March 15t of the current
year by filing a financial statement. (Wm. A. Brodheady

\ ' , RECIAM ATION

4-29- 43-—James Spofford,; State Reclamation Engmeer - In the
opinion of this office, the mere non-use of water. without intention
to abandon it on the part of the irrigation district. “for a period of
tive vears \V}.]] not work an| abandonment of the rlght (W. A, Brod-
head)

4-29. 43—-JL1mes Spofford,‘ Snate Reclamation Engmeer ‘Applica-
tion for extension of time to Lynn Crandall, Watermaster of Water.
District. #36, \nthm the: t€rm< of Sec. 41-204, 1. C. A. (Wm. A,
Bradhead)

9-27- 4'%

4

Jj

ames Spofford Comm)ssxoner of Reclamation. In the
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opinion of this office the decree on Owsley Canal Co. vs. Bauerle
does nothing to make the inchoate permit rights described in that
decree final, and- proof befcre the Department of Reclamation is .an
absolute essential in the absenice of a decree speaﬁcally establish-
ing such rights. (Ariel L. Crowley) I .

10-12-43—James’ Spofford, Commissioner of Reclamatlon In re:
Unpaid charges assessed by Water District No. 17 (Portneuf River)
and procedure to.follow in bringing su1t to collect unpaid assess-.
- ments. (Frank Langley) -

10-12-43—James Spofford Commlssxoner of Reclamation. Since
‘ the amendment of Sections 41-108 and 41-216, do: Sections 41-108
‘and 41-216, as amended, nullify Sec, 41-205? It is the opinion of |
this office that there was no legislative intention to repeal Sec. 41-205.
(Ariel L. Crowley) |

1-6-44—Hon. James Spofford, State Reclamatlon Englneer In re:
Change. of point- of - diversion in 1920; is it‘ sufficient to give the .
transferee title to the ‘water transferred under change of point of
diversion No. 56 of record.in the Engineer's office ? (Ariel L. Crowley)

1-8-44—Hon: James Spofford State Reclamation Engineer. In re:
Application for permit ito. se‘ﬁ water rights, Home Securlty Company:
Sec. 41-2201, 1. C. A. (Wm. A. Brodhead) - i

4-11-44—DMr. James Spofford, State Reclamation Engineer. In re:
Right of John Whitesell, ex-service man, as settleq on the land in-
volved and described in' this opinion (and pertalmng to reclamation
of Carey Act Lands). (Ariel L. Crowley) =

5-5-44—Mr. Mark R. Kulp, State Reclamation Engmeer In re:

- Transfer of Basinger Water Right, Little Lost Rlver (Wm. A. Brod- "

head.) ‘

.5-6-44—Mr. Mark R Kulp State - Reclamatlon Enolneer In re;
grag)sfer of Knollen Water. nght Little Lost River: (Wm. A. Brod-
ea

6-22-44—Mr. Mark R. Kulp State Reclamation Englneer It is
the opinion of this office that the State Reclamatipn Engineer has
the legal authority to regulate and control the level of water in
Coeur d'Alene Lake, and-that he may demand that; the Washington
- Water Power Co. regulate its gates so that the level of. the lake will -
not be higher than 2,126.5 feet. (Wm. A. Brodhead)

9-15-44—Mr. Mark R. Kulp, State Reclamation Engmeer In re:
- Storage on Rock Creek, Blaine County. It is thd opinion of - this
_office that the construction and use of the reservoir, as projected,
could not successfully be:opposed by any other usér of the waters
of Big Wood River as its tributaries. (Wm. A. Brodhead)

10-19-44—Mr. Mark ‘R. Kulp, State ReclamatloL Engineer. In
" re: Protest against Extension of Time applied for by Western” Am-
-erican Company: under .the prowsnon of Chapter 79,©'S. L. 1943,
(Wm. A. Brodhead) - ;

SECRETARY OF STATE |

3-22-43—Hon. ‘George H Curtis, Secretary of State It is the
opinion of this office that there is no legal obJectlon to the em-.
ployment of a person to., serve two separate and |distinct depart-
ments and to be paid by each of said State departments for =erv1ces
(Bert H. Miller) \

8-6-43—Hon. George H. Curtis, Secretary of State. It is the '

opinion of this oﬁlce that the preliminary petition for recall of
|

st
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Gov. Bottolfsen, presented to the Secretary of State on August 6,
sulestantially conforms with the ‘provisions of Ch. 209, 1933 Session
Laws, with certain exceptions herein enumerated. (Ariel L. Crowley)

11-8-43—Hon. George H. Curtis, Secretary of State._ In re: Inter-
pretation of Secs. 43-501 and 43- 50{, I. C. A, do said ;sections per-
mit the registration of assumed busmess names with the Secretary
of State? (Arlel L. Crowley)

12-27-43-—Hon. George H. Curtis, Secretary of State. In the opin-
ion of this office any district Judge now appointed (1943) by the
Governor to fill a vacancy. in the office of district judge is entitled
10 hold the office until the_first/ Monday in January, 1947. and un-
til his successor is elected and qualified, and that his successor
cannot be chosen at the electxon to be held in November, 1944, -
(Frank Langley) :

12-28-43-——Hon. George H. Curtls Secretary of State In the’
opinion of ‘this|.office the law (Chap 86, 1943 Laws) contemplates
filing with the |[Secretary of State of duphcate coples of articles of
’ mcmporatlon u? the case of domestxc insurance corporatlons (Ariel

. Crowley)

12-29- 43—Hon George H. CU.I‘tlS Secretary of State. In the
opinion of this| office the corporate life of a demestic corporation
may be extended notwithstanding the fact that its charter term has
already expned and notwithstanding the fact that its right to do
business has been forfeited for non-payment of “license fees and pen- -
alties;” and reinstatement and extenslon of term miay be simultan-
eous. (Anel L. ICrowley) .

1 6-44— Hon. George H. Curtls Secretary of State. (1) A mine

“productive” ’when or if the mine workings are idle, but from pre-
\1()11\ operations its mill and waste dumps contain quantities of low
grade ore which with upward trend of market prices or through im-
proved metallurgy become valuable shipping ore and are shxpped and
sold to the orelsmelters. (2) A Mining Corporation’s Annual State-
ment to yvour Department must disclose whether or not the carpora-
tion .owns or operates a productive mine; otherwise the corparation
must pay the |annual 11cen~e ta\ as. provided by ﬁtatute {Frank
Langley) :

3-8-41---Hon. Gem ge H.’ Curtls Secretarv of State. In re: Copies -
ot application for “war ballot.” (Bert H. Miller)

}-31-44--Hon.| George H. Curtls Secretary of State. In-re: The
L.l\[ Chance Ditch Company, an Idaho- corporation. ‘In the opinion
of this office, |Sec. 29-608,: I. - C. A. préviding a $10.00 penalty for
cach year during which no annual license was paid applies ¢ said”
corporation. {Ariel L. Crowley):

4-18-44-—Horl. George H. Curtis, Secretary of State. In r2: Use
in the State of{ Federal Ballot envelopes. ¢Ariel L. Crowley)

-£-20-4. j‘mHon George -H. Curtis,” Secre:ary of State. This office ’
advises the rejection by the Secretary of State of any lodging or
 tiling - of decldrations of candldacv supported by pe{monc which
patently violate the limit :of 300 51gnatures prescribed by statute,
and to decline| to.supply disproportionately large numbers of peti-
tion forms to lno c1rculatéd for such purpose. (AT 1el L. Crowlev)

STATE LIQUOR DISPENSARY

!
j
-0 1’%—1101 L. W. Rawson, Supt. of State Liquor Dispensary.
“In re: Sale h\‘fthe City of Boaise to the State of I_daho liquor which
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originally was purchased through the State, and aﬁplication of 20
State Tax. It is the opinion of this office that there is no lawful
reason obstructing the purchase by the Liquor Dispensary of liquors
owned by a city or county. Municipal corporations are not held to be
within the scope of excise taxes. (Ariel L. Crowley) ..

3-11-43—L. W. Rawson. Supt of State Liquor Dlspensaly Since
the repeal of the 20 tax on liquor under H. B. No. 178, the 20¢/
tax check should be returned where tendered, on 11qu01 deliv ery on
and after March 2nd. (Leo Bresnahan) : i

4-9-43-State. Liquor Dispensary. In re: Frexght expense -from
‘warehouses to . dispensaries within the State (entlrely intrastate
shipments)-—can charge be made against continuing appropriation.
(Sec. 18-141) (Ariel L. Crowley; |

4.13-43—L. W. Rawson, Supt.,” State Liquor Disbensary. In re:
Duties of Supt. with respect to the- establishment of a wine manu-
facturing plant by prlvate persons in Idaho under license. (Ariel L.
Crowley) * . o

8-20=43—L. W. Rawson, Supt State Liquor Dlspensar\ In re: Pro-
osed agreements with Foster & Co. In the opinion lof this office the
%oposed contract of sale and deposit agreement arelnot such as may
e lawfully entered into by the liquor dispensary. (Ariel L. Crowley)

9-1-43—L. W. Rawson, Supt., State Licuor stpensary In the
opinion of this office, the United States may buy intoxicating liquor
officially, for government use within the state, without ‘compliance
with the Idaho Liquor Law; however. private importation of in-
toxicants for use of individuals, whether those individuals are. offi-
cers of the United States jor not, is prohibited by our laws (Ariel l
Crowley) ’
10-28-43—Hon. L. W. Rawson, Supt., State Liquor, Dlspensan
- In tthe opinion of. this office no permit from the State Liquor Su-
permtendent is necessary to the purchase of liquar warehouse re-
ceipts ‘representing lawfully stored liquor in other‘ states Chapter
222 1939 Session' Laws. r\Arlel L. Crowley) :

12-14- 43—Leland Rawson; Supt., State, Liquor Dlspensar) In the

“opinion of this office no proceedmg is necessary for ithe State Liquor
Dispensary to sell confiscated liquor, seized fromi Eugene Finch. |

(Ariel L. Crowley) Eo :

1-14-44—Hon. L. W Rawson, Supt.. State Liquor Dlspensary In
th'e opinion of the office holders of stock in liquor companies may
not convert theistock iinto whiskey and ship the same mto the state
for their own persona] use. (Ariel L. Crowley)

1-29-44—Mr, '_J ‘W. Rawson, Supt. of State quuor Dlspensar» In
the opinion of this office the interest of a married woman in her
husband’s property is such that she holds or emoys in' whole or .in.
, part, a contract by which 'the husband rents that ! prope1tw to the
state (Ariel L.| Crowley)

"3-11-44Mr. L W. Rawson, Supt. State Liquor: Dlspensary In.
.re: Payment of icurrent cash items and creation of a revolvmg fund.
(Ariet L. Crowley)

10-19-44—State Ligquor Dlspensary. In the opmlon of . this office a!
refund from the Federal Government for. an overpayment by the -
State Liquor Dispensary of a “Floor Stock Tax” must be repaid to
the Liquor .Control! Fund. from which fund the ta\ was originally
‘pald (Bert H. M)llen . ‘

.
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TAX COMMISSION ‘
Income Tax Division ;

] :
. 5-25-43—P. G. Neill, Director, Income Tax Division. In re: Taxa-
tion of income i of resident persons from salary or compensation de-
. rived from sources outside the State of Idaho. (J: R: Smead)

6-9-43-—J. A.|Herrington, Incame Tax Division.. In the opinion of
_this office, theiuse of the term: “abstract,” in Ch. 63, 1939 Session
Laws, allows disclosure only of the name of the taxpayer, the amount
and the county, but not the contents of the:return. (Ariel L. Crowley)

9-2-43—-J. A. Herrington: Auditor, Income Tax Division. - Where ..

a ranch ownerl owns a ranch just north ‘of the Nevada line.in this .
state and also owns another ranch across the line in Nevada and
counts on the business of stockraising by using the facilities of both
ranches, what income, if any,.is attributable to Idaho? 1941 Session
Laws, as amended, Chap. 115, p. 197. (J. R. Smead)

3-31-44—NIr.}J. A. Herrington, Income Tax Division. In the opinion
of this office, 'where a wife acquires property consisting 0f real
estate and personal property in, Germany by gift and the property
is lost by confiscation, the wife must claim the entire loss_ for. in-
come tax purpmses (Ariel L .Crowley) H

8-4-44—Income Tax D]VlSlOI‘l, Attn. Mr. J. A, Henmgton In the
- opinion of this|office salaries of county prrosecutors: are definitely to
" be taxed by the 1921 Income Tax Law in the same; manner as the
salaries of other county oFflcers (J. R. Smead) ¢

i

i
|
|
i

: TRAVELING LIBRARY |

5- 1~-1$—~G1<ﬂce M. Bel], lerarxar Travelmg lerar\ There are
presently no funds avallab]e for mahmc refunds of erroneocus pay-
ments made in good faith to the ’irravelmg Library, and auditor
is without power to authonze disbursenient for. refund purposes.

(Ariel L. Crowley)

35-20- 43—A~Mabe1 Adamson Asst. Librarian, Traveling Library.
Under the tenm: of the qpploprxatmn act of 1943 lChapters 123
and 11) it is mur opinion that ithe State Library Commission is an
oducailonal institution and is entitled to the benefit of the provisions
of Sec. Chawtex 123, and Sec 16, Chap!.e_r_ll (Ariel' L. Crowley)

i STATE ’I‘RE ASURER

6-9-43—Hon: Myrtle P. Enkmg. State Treasurer. In re: Valld ity of
treasury note xproceedmgs of the Idaho Code -Commission. (Ariel L
Crowley)

6-23- 13—»Hoh Myrtle P. Enkmg State Treasurer. In re: Sum-
cxcnc; of pr oc».edm"s for issuance of code notes. (Ariel L. Crowley)

6-25-43—Hon. Myrtle P. Enking, State Treasurer. 'In re: Form
of bond supplied by Attorney-General, upon direction of the 1943
(odmcatlon act. (Ariel L. Crowley)
8-12-43—Hon. Myrtle P, Enking. State Treasurer. Interest earn- -
nr's of the Industrial Special Indemnity Fund are to be deposited in
the Indumrlal‘Spemal Indemnity Fund, not in the General Fu—ld Sec,
43-1114, 1. C.» (Arlel L. Crowle))

N
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UNEl\IPLOYMENT COMPENSATION DIVISIO\T
8 19- 44——Unemployment Compensation "Division. In re Manner

of payment of Vieteran's' Readjustment Allowances under the G. I. .

Bill. It is the opinion of this office that it would not be. possible to

spend any of the money out of! the U. C. D. Fund for the payment

of benefits under the G: I. Bill. Funds for such payment are not

State funds and ;should not be deposned with the State Treasurer,

but should be #andled as directed in this opinion. (Thos. Y. Gw1111am)
. ‘ 1

VETERANS \‘VELFARE CO’\lMISSIO\ 1 )

7-9- 43—Wm. O. Hall Secy.. Veterans’ Welfare Commlssmn In the
opinion of this office the Veterans’ Welfare Commission may author-
ize expenses of the Secretary at its discretion and within ithe limits
of appropriated funds; :as to other four members of the commission,

the statute excludes payment of any expenses except actual traveling-
expenses incurred in attending any regularly called meetmg of the

commission. (Ariel L. Crowley) x

5-11-44-—Mr. Wm. O. Hall, Veterans' Welfare Commission. It is
the opinion of thms office that a county clerk is required to record,
without being paid any fee or compensation, the honorable discharge
certificate of any serviceman.or servicewoman. (Frank Langley)

5-11-43—Hon. C. Sanford Allen, Supt. of State School and Colony.:

(1) May income from farm operations of the Nampa School and Col-

‘ony be used to pay salaries in addition to the amount appropriated
specifically for salaries:from the Sta‘ge General Fund? (2) Must the

superintendent admit to residency without careful review of applica-
tion for said residence each applicant committed to the State School
and Colony without the sanctlon of the Superintendent ?  (Ariel L.
Crowley) |

. 5-14- 43—C.Sanford Allen Supt State School  and Colony In
the opinion of this office it is the duty of the Superintendent to re-
ceive at the State School and Colony any person regularly committed
thereto by the Probate Court, and that upon receiving ‘notice of
such commitment he is required to. send, if necessary, his agent
to convey such person :to. ﬂhe institution. (See Sec. 64-512,: 1. C. A.)
(Charles S. Stout) : :
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DOCKET:

]

IL’NITED STATES DISTRICT COURT
{ (Closed)

1024—Board| of Trade of Misgouri, et al, vs. United States of
“America, Interstate Commerce Commission ~and' Public Utilities
“Commission. Re Grain rates.
1121 »Umtedl States_ of America .vs.:State of Idaho Condemnation
stiit.
‘1124 -State »of Idaho vs. Gamble- Skogmo Inc. Re Multiple Store
Tax.
1172--- Lmlcuf States of America vs. 85.6' Acres of Land in. Elmone
County, et al, vs. State of Idaho. Condemnation suit.
1213--United States of America vs. 80.66 Acres of Land, \Iole
or Less in I\ootenax County, QOtis A. Wright, et al Condemnation
©suit. 4
1218-- Unneri States of Amemca vs. .65 Fifths of Graves Impm ted
Gin, et al. - Proceeding [or for'elture

(Pendinv)

) k3
11_).2-Umted States of Amerxca vs. 68,666.89 Acres of Land in
Bingham County, Mary O. Johnson, et al. Condemnation stit, ]
1130-- Umteh States of America vs. 3,969.59. Acres of Land. State
= of Idaho. Kootenai County, et al. Condemnation suit. -
1207~ United States of America vs. 138.5 Acres of Land in Elmarc
County and S!tate of Idaho. - Condemnation suit. .
121z 2...United States of Ameérica vs. State of Idaho. 01\1110 CoI-
throp, et al. |Condemnation suit.
1224.-United States of America vs. 18,21(.38 Acres: of Land,
Charles M. Blpcker. ct al. Condemnation suit.

IL TERSTATE COWI‘\]LRCE CODMIMISSIO
) ,‘ (Closeﬂ) )
h 32 1In thc Matter of Increaccq of Innastatu Freight Rates in

Idaho,.
11344 -u\pphmnon of O. S. L R. R. Co. for -\bandonmcm of Paris

" . Branch. i
: i

(Pendmg) :

1143}10\11 Fruits and \fe"etables from ldaho and Ou p\n .
1188---In tHe Matter of the Application of the Nezperce and Idaho
Ry: Co. to Abandon Railroad from Nezperce to Craigmont.

| i

| .
| SUPREME COURT OF IDAHO
‘ Original Proceedings (Clo%ed')

1166— Gennge Luker vs. George Curtis, Semetm\ of State. Re: K
Senior szem Grants Act‘ : §
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. 1168—Charles T. Hawkins vs,.Charles E. Wlnstead Judée of 3rd »
Judicial District-of Idaho-for Z«hﬁ County. Proceedmgs for Writ
of Mandate. Re: Jurisdiction of court in divorce suit.

1180—State of Idaho, - ex.rel, vs.: Don Headrick, Sheriff of Ada
County. Proceedings: for Writ of Mandate. Re: Drivers’ licenses.
. 1191—Donald Raymond Babb; vs. District Court iof 2nd Judicial
District. and A. L. Morgan. - Re: Qualification of women: as jurors.

1225—P. C. Winter vs. F. L. Davis, Clerk of District Court and Ex
Officio Auditor and Recorder of Madison County, Idaho Re: Tenure
of office of Clerk of District Court.

- le Appeals (Closed) . .

1059—William Roddy; et al, vs. Calvin E. Wright, State Audltor
et a. "Re: Title to land.

1104—Union Pacific Raﬂroad Company vs. Public Utilities Com-
mission, et al. Re: Abandsnment -of train service; to Malad and
Preston. ’

1127—Cons011dated Freightways, Inc., et al, 'vs. Public Utilities
Commlssmn of Idaho, et-al. Re: Apphcatlon for carrier permit.

1178—App11cat10n of UZP. R.'R. Co. for leave to Discontinue
Agency dt Franklin, Idaho, vs. Public Utilities Commlssmn .

- I.177—In the Matter of George Schrecongost Re Compensatlon
for death.

! Cnll Appeals (Pendmg)

1161 Mica Bay Land Co vs. Koctenai Count) Re: Determina- -
tion of forest protection’ levy. ‘

1167—Orland A. Scott, et al vs. C. A. Bottolfsen, et al. Re:
Determination of rlght of leglslature to: repeal Semor Citizens'
Grants Act

| - Cnmmal Appeals (Closed)

1020—State of Idaho vS. Ja.mes R. Sedam. Re: Issumg check with-
out funds
1106—State of Idaho vs.. Frank Prince and Anthony Boudoin. Re:

Persistent violators statuze. N
1125———State of Idaho vs. Richard Haynes. Re: Burglary.

1148— State of Idaho vs. John McConVIIJe and Charles Jackson.

Re: Indlan fishing licenses. ’

‘ 1160—State of Idaho vs. Earl G]lbelt Re. Burglary.
1179—State of Idaho vs. Wi liam’ Behler. ' Re: Murder.
119:>—State of Idaho vs. Hansen and McBride. Re~ Violation of

statute. i
1205—State of Idaho vs. John Finney: Re: onlat\on of statute

‘ 1206—State of Idaho vs. Frltz Landaher. Re: Violation -of statute.

k Crlmmal Appeals (Pendmg) v

1211—State of Idaho vs. William K. Hart. Re: Concealed weapon.
1219—-State of Idaho 4's. Winston Churchill Henry, Albert Malloy
Hilbert and'James Turner Owens. Re: Grand larceny. : »
1221—State of Idaho vs. Corbett Robert (Bob) Miller. Rg: Man-
slaughter. | o
1227—State of Idaho vs. Richard Haynes " Re: Burglary.

¢
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( DISTRICT COURTS
" Civil (‘a'ses (Closed)

Q[wlo—State of Idaho vs. W. W Newcomb and w. T. Ne\\comb
: Fruit and Vegetable Tax. !

101‘7—J 0. deon and Son vi Calvin E Wright.  Re: Collection. .

1023--State of Idaho Vs. Tom Harris (Fruitland): Re: Fruit and
Vegetable Tax. |

1037:-State of 1daho vs. M. . Henshaw Re: ‘Fruit and Veg-
ctable Tax. [ : . ' ]
. 1038—State wof Idaho vs. Ag. F. Tolcott. Re: Fruit and \ege-
table Tax. = | ' : S
. 1039--State 0![ Idaho vs. J. F. Carnefix. Re: Fruit and: Vegetable
‘ax. | ;

1040—State df Idaho vs. O. Ww. Bunten Re Fruit and Vege-
table Tax. ; P

1041---State of Idaho vs. C. H StewarL Re: Fruit and \'e"etable
Tax. . o
1042 Stdtc of Idaho vs. McBnney Frmt Co, Re: Fruit and
Vegetable Tax. . =

1072---C. S. Gambel vs. Berg Commlsbloner of Reclad{ulion. Re:

~Water nghte 1 — !
1073 --State of Idaho vs. \Va}demal Waddle. Ré: Mortgage fore-

 closure. ,
108%--State of Idaho
table Tax. f
1090.. -State bl Idaho
title to real o&trrdto )
1091. -State Df Idaho vs. J. -H. Seaver.; Re: Fruit and Vegelable
Tax. S
1109 - -State Ioi Idaho vs. William C. Davis, et al. Re: Mortgage
; foreclosure. ) '
11" -State {ot Idaho vs. U. P. R, R. Co.'and O. S. L. R R. Co..
Re: Collection| of damages. -
. 111 Utah |Construction Co. vs. Lois Collier, et al. Re: Quiet
mh\ to real .estate. :
M7 --Lugy W, I\I(.PhCI\On vi. Unk’no“n Heirs. Re: Quiet tite.
{162 -\W'm. 5. -Woodland and Muriel C. Woodland vs. Unknown
ieirs of Alber’l W. Jones, et al. Re: Quiet title.
1175 - Berr D. Barlow and BLildred A. Barlow vs. John F. Otjen.
State of Idahq.. Re: Quiet title to real estate. -
1176---State|of Idaho vs. W.: W. Newcomb. Re: me and Vege-
table Tax. ‘ .
1177 Rtatuot Idaho vs, H. J. Weaver.. Re: Fruit and Vagetable
Tax. '
Hb..’—vSlate{ of Idaho \:s. Countryman.; Re: Violation of statute.
1185—Otto ' F. Peterson. et al. vs. Idaho Independant Yoters'
League. ot ali Re: Decla ratory judgment.
1186-—-Romtoch vs. Doman ‘and State of Idaho. Re: Quiet title
to real estate
~ 1189--In the Matter of the! Gera State Alurual, Accident Associa-
Tione e Writing of hoahh msumnu’ : . . :
‘\ :

’

<
w

. ‘Everett Hesernan. Re: Fruit and Vege-

<
w

s. Drainage 'District No. 4. Re: Quiet
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1190—J. M. Lyda also known as James M Lyda vs. State' of
‘Idaho. Re: Quiet title.

1193——State of Idaho vS. Ck Gamble. Re: Quiét tltle

1202-—State of Idaho ex Tel Calvin E. Wright, State Aud1t01 VS,
Albert Schlehuber Re: Action for rent. .

1204—State of Idaho vs. Clough Hansen and McBrlde : Re Qu1et
“title to’ real estate. .

1208—Lake Reservoir Co. vs. State Board of Land\ Commissioners. |
et al. Re; Determmatlon of water rights.

}209—State of Idaho on Relation of the Board of Regents of the
Umver51ty of Idaho vs. A1. F. Lynch. Re: Tlespass \‘

1214—Wm E. Smith vs. State of Idaho, et al: Qu1e( title.

1220——George F. Shrum, et al. vs. Leslie L. ClarI\, et al. Re
Qu1et title.

1226—Gem State Mutual Accident Association, Inc a corpora-
tlon vs. Bert H. Miller. Attorney General. and Howard M. Culli-
~more, Director of Insurance, State of Idaho. = Re:|Amendment of
artxcles of incorporation of insurance company. : |

© Civil Cases {Pending) . ; \

1005—Utah- Idaho Sugar Co vs. Jefferson County.; Rey Recovery
Jof taxes. ; b
H ]

_ 1047——State of Idaho vs. Alin Jones. Re Recovery of tax.
1096—L30ns vs. Bannock County. Re: Qu1et title.

1159.—State of Idaho:on Relation of Harry C. Parsonsl State Au-
ditor, vs. C E. Hays, dba Hays Motor Co. Re: Collecuon )

1160—State of Idaho vs. Hopkins Motors, Inc., a r‘orporatlon Re:
Collection.|

1163—F M Bxsthne vs Southern Branch . of Unlver51ty of Ideho
et al Re. Quiet title. :

1171—Fred Chresst .vs. James M. Bell and E]la S Bell et al,
State of Idaho Re: Quiet title.

1187——C1ty of Pocate]lo VS, Bannock County, State of Idaho et al.
Re: Quiet jtitle.

1196—State of Idaho on Relation of Joe D. Woods, Aétmg Com--
missioner of Public Works, vs. Royal D. Bisbee. Re: Con(1gmnat10n

),

i

of land. ! -
1201—Sté1te of Idaho vs. Canyon County, et al. Quiet title.

1916—State of Idaho vs. Ostrander Re: Mortgage f01ec]osure.

1223—In the Matter of the Estate of Jacob Schrenk; deceased.
D. C. Kenn;son Administrator.” Re: Recovery of old age ‘a551stance.

1228—E. IN. Hanson vs, T. M. DeCoursey, R. S. Brown, ef al. - Re:
Levy for teachers’ salaries.

| -
| .

! _  DISTRICT COURT
:1 Cnmmal Cases (Closed)

1179—Sta‘te of Idaho vs. Wm. Behler.

1210——State of Idaho vs. Vercouteren and Cuddeford Ro ‘Murder.

i
5 !
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'\ ' o o ,
PUBLI:C UTILITIES (FOI'II\IISSION OF IDAHO
| . (Closed)

1104—1In the Matter of the Application of U. P. R. R. Co. to aban-
don certain tralm service to* Preston and Malad. .

1108—1In the Natter of the Apphcatlon of U. P. R. R. Co. to D;scon-
~ tinue Trains 557.-558 between Weiser andNew Meadows.

1134~Apphcanon of Oregon \Shortllne Ry. Co. for the abandon-
ment of Paris Branch in Bear Lake County, Idaho, and authorizing
Union Pacmc Ry. Co., Lessee, |{to abandon operatxon thereof.

lle—In “the Matter of the .application’of Cantlay and Tanzola
Inc., for auto tll ansportatlon permlt

1178— Apphcaltlon of U. P.R. R Co. for,leave to discontinue agency
at Franklin, Idaho VS. Publlc Utilities ; Commission.

“~

PROB -!lTE COURTS

[ (Flosed)

,..,700»—In ‘the d\Iatter of C 8. Flint, Mental Incompetent E\ erett
E Hunt, Guardlan Re: Proceedlncy to .recover for maintenance.

1013—In the! Matter of the Estate. of :Callahan McCarthy, also -

known -as Cal McCarthy, | deceased Re:: Proceeding. to detetmme
inheritance tax.

1015—1In ‘the Matter of the Guardlanshlp of the Estate of 1101 tense
Wickham, an insane person. '

1028 —In- the ;Matter of the Estate of Clara B. Auqtm an incom-
petent. Re: Cgllection ef Clalm

1043—Sta'te of gdaho vs E.- F Palmer.: Re: Liquor funds.
117T4—In_the| Mntter of the Estate of Mary J. Rankin. deceased.
~.Re: Proceedmg~ to eqtabhqn 1ecord title 1o community property.
B f = ([Pendmg)

1152--State ot‘ Idaho, Depaqtment of Public Assistance. Cl'nmant
vs. Idaho First National Bank, Executor of Estate of- Emory V.
Michaels. " Re::Collection of old age assistance.

1215- -In tho Matter of thel Estate of Austin Panie} \mmk De-
. ceased. Re: Escheat. . ]
! JUSTICE COURTS
. { ‘: Pendmg)
Hﬂwlnland Motor Company vs. The Associated Qtudems of the
University of Idaho, et al| Re Collection of claim.
1203 . -State L')l Idaho \q, Emd Green. Re: Violation of liguor law.

BEFOEE THE IN USTRIAL ACCIDENT BOARD
1 ‘(Closed) !
6—1In the Matter of Kenneth Sletten.
T7—In thu Matter of George Schrecongost.
S .In the Matter of Reed Johnson Maughn.

| (Pending)
[-175—In the Matter of Richard H. Sachs.

1-179-—In the Matter of Horace B. Tanner. State of Idaho. ex
rel. Calvin E./Wright, State Auditor: vs. ‘Union Pacific Ry. Co.

I 180- -In the Matter of Jose FaJaldo Gomez.

I-17
I-f']
117

.
I
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C. H. Davis - ‘

Dickens-East Mmmg Companv
Howard Douglas :

Jack W. Duckworth

James Dunn. andRobert Dunn
Vernon C.. Eller:

Ellis Drug Company, Inc.
Cliff- E. Emerick; . :
L."M. Erhardt and Glenn Erhardt
L. E. Eytchison i

L. W. Girard ; L

69
UNEVIPLOYMEN'I‘ COMPENSATION DIVISION
Llst of Cases Pendmg and Closed, 1943 1944
‘; PROBATE "COURT
C i - Pending Cases
State of Idahojvs: B
| -
James N. Auxier Alastair MacKenzie;
.Browning Motor Company, Inc. Brigham Madsen |
Bryan Brunzell! W. L. Martz T
Consolidated Mines’ Syndchte Paul P. Masar
Arnold Danielsi Frank Senter :
H. B. Farwell | Harry B. Stanton
H. A. Ferris, Zella Cannon and W. R. Tilson |
Roberta Clark Arthur R..Trott ~ |
Gordon K. Henderson Arnold C. Tueller |-
Oscar E. Hopkms : Joseph J. Turner !
Stanley Huff and John R. Black Haydn H. Walkex
Fred P Ludw1g S
Closed Cases i
State of Idaho \s - ‘\
G. L. Arnett . o Mary J. Gist |
E. C. Atkins | ~ Marion Glavota :
Kathrine B. Baker Lloyd Goodrich
Lorene C. Bales! E. A. Guidinger
V. C. Ballantyne ' . George Hagan
_Walter Barr % O. B. Hamilton
E. M. Bennett and Raymond H. K. A Hardin
Bennett : William Seward Helzer
Joe Bernasconi | i T. A. Helmgs
Black Rock Mmmg Company Henry Stafipede & * Stock-
C. J. Bloxham | men’s Reunion. Inc.
Lowell F. Brannon ~Grant C. Hicks :
Buffalo-Idaho Mmmg Companv Carl Holst. . —-j.
Rex Camieron, James Jameson ‘
A, B. Chrlsteknsen The Idaho Commonel
- W."B. Christenson C. E. Jepeson ’
Carl C. Conklin' P. E. Johnson .
John Q. Cook ! Alice Randolph Kearby and
Robert Cox Ted Kearby- ;
Clare Crockett 3 F. E. Kempf
J. W: Crow | W. B. Kennedy i
. H. B. Curtis, Bert Trask and Kimberly Gold Mines. Inc.
L. H. Fosford W. M. Knauff
- Roy O. Cutler ! L. G. Knight ‘ .
Patrick J. Daly Florence le all and Lou- V. Krall

Hans Lauesen
R. W. Leonard
Charles S. Lord
Walter P. March
Leo Marsters
Leslie J. McCain
George McIntyre
W.“E. Miller = -
Carl Moeller
C. Roy Peterson and Mrs. C.
Roy Peterson
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Probate Court, Cases Closed (Contmued)

State of Idaho vs:

RS

John Peterson‘ L. C Stenstrom‘

Loren T. Peterson 'William R. Sterzick .
Frank T. Prendergast Art. I.'Stoner

Ralph Prescott C. A. Sundberg and H. M.

L. C. Puelz | : . Sundberg .

P. M. Ramsing : Sunrise Mines Company
Dewey Raymond D. A. Thomas . :
Owen W. Ricks : C. H. Thomas - =
H. P. Riep i~ Monte  Thornton :

A. L.  Rinearson - . E.'W. Tuttle

Clarence Ross . i Harvey S. Walters

‘J. ‘A. Rouse © . Lester Ward

Arthur T. Sahlberg W. . H.:Wardle

L. G. Sidle i Jesse D. Watson

Owen Simpson i Western Gold Exploration
“Clark Sizemore , Company, Inc.

E. F. Snapp . . Hatvey N. White .

V.. H. Sprute' W. E. Wuthrick ~. : :
Gordon Squires Zion's ' Cooperative: '\/Iercanrlle

S. A. Steenburgen . Instjtution
| ' ’
|

DISTRICT COURT
: L ' Pending Cases. '

State of . Idaho vs: | .

L. W. Arave | L] In'ternfat‘ional Shoe Company

H. G. Hammond Chris 'Weisgerber

Closed Cases

Ada Coui’ny Dail‘ymen's . Joy J. Maxwell

Axxocntxon . Madison Lumber & Mill Company
Dairymen’s OOOperauve Creamery A° O. Miller
of Boise Valley C. H. Nethaway, Debbs Sarchet,
Falk Mercantile Company, |Ltd. and.-Josephine Vedder
A. L. }eine Mines, Inc. Howarth Ostler

K. E. Klason : Charles A. Sturmer

" The American Home Benefit Association. Inc.

Beneficial Protective Association, Inc.

- Gem State Mutual Life Association, Inc.

Idaho Mutual Benefit Association, Inc.
- Vs. . “ :
| W. L. Robison, G. W. Suppiger and
Frank Langley, constituting and being
the Industrial Accident Boarc-of the
- State: of: Idaho N

Digitized from Best Copy Available



|
1

. ATTORNEY GENERAL'S REPORT 3t

'SUPREME COURT

t : ‘ Pending Cases |
State of Idaho vs: ! o ‘ J

|

Ada County Dalrymens Association

, Farmers’ Cooperatlve Creamery Company
- -

P. G. Batt vs. Unemplovment Compensatlon D1v151on : -
General Electric Company vs.' Unemployment Compensatlon D1v1sxon

Ray Hagadone vs. E A. Kirkpatrick and Unemployment Compensa— '
tion Division .

‘ Gem State Mutual Life Association, Inc.
Beneﬁmal Protectlve Association, Inc.
- Idaho Mutual Benefit Association, Inc.

L vs. . ‘
W. L. Robinson, G. W. Suppiger, and B: W..
. ‘Oppenheim, - constituting. and  being " ‘the
= . Industrial Accident Board of the State
S of Idaho;

- ~Closed Cases

State of Idaho vs. L. E. Burrell .
W. S. Meader Vs. Unemployment Compensatlon D1v151on

In the Matter of the Liability of Carstens Packmg Company a
. corporation, for: contributions urnider the Unemployment Com- .
. pensation Law. e

i

; : |

\ . ; o i
i : T :

r /

ST -&TE INSUR -\NCE FUND

For some years paEt whenever a question as to the compen51b1hty
of a claim arose. it has been the practice of officials administering
the Fund to deny the same. Sec.:43-1413. as amended provides_that.
“all questions arising under this Act,“if not settled by agréement or -
stipulation of the parties interested therein, with the approval of
the board, shall exce’pt as‘otherwise herein provided, be determined
‘by the board.” It is not in keeping with' the spirit of the Act to have :
administrative OfflClalS perform functions which are by law vested in :
- the Board. . Theref it 15 recommended that the practice of denying
claims cease ‘and that WwHenever a question arises that the claimant
be advised of his rlght to have the matter determined by the Board.

'In the matter of e\amlnmg claims, each clalm involvesilegal ques--

tions. - is requires;an extensive knowledge of the law—not only
of the Workmen's Compen:atlon Law, but all law in general. The
present agting Claimg Examiner has been with the Fund for the t
ten years and has gained an experience which fully qualifies ﬁn :
for the position. If, lhowever. he is replaced or if in the; future af

; . . : ~ N

v
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fchange be made it is recommended that an attorney be appomted '
 to that posmqm .

‘There are still a number of dehnquent accounts due on cancelled

i pelicies. Most of them have accumulated from past administrations.
-1t has been the policy of the present Manager of the State Insurance

Fund to.hold. the administrative expenses,: particularly salaries, to

© an absolute minimum. This fact coupled with the scarcity of persons
' with stenographic experience has made it difficult to secure compe-
. tent stenographis assistance. ‘As a result, the attorney was not able '
to. have the work done preparatory to: commencing action for the ' .

collection of ‘these accounts It is recommended that the appropri-
ation for legal administration of the Fund be increased. It is also
recommended that the Attorney General select the secretarial and '
stenographic.; assistance for the attorney assigned to the Fund.

During the past biennium the number of claims has decreased by -
almost fortyiper cent. There were only 7,245 filed between December
15, 1942, and December 19, 1944, while 12,210 .were filed between :
January 6, 1941, and December 15, 1942. This is due to some extent
to the fact some private employers have withdrawn from the Fund
and insured|in private companies. Another factor influencing this .
is the high wage scale and the low rate of compensation..

The number of claims denied has decreased in even greater ratio.
Only 41 claims were deniéd during the: period of December 15, 1942,
Lo December 19, 1944, while 250 were denied between January 6, 1941,
and December 15 1942. ‘There were, however, in addition to these
denials, 17 petltlons filed before the Industrial Accident Board where.
no denial was made. Besides these, there were 12 cases pending
before the Board at the beginning of the bierinium. .

There were seven appeals from decisions of the Industrial Accident
Board pendmg before the Supreme Court at the begmmng of the
biennium, one having been appealed by the Fund and six by the var-
ious clalmants ‘One: of: the latter was reversed to take further.-
testimony amd the Board's action was sustained in the remainder.
Four cases|have since been -appealed -to the court, one of these by
the Fund. ‘Thrs was reversed in favor of the Fund and one in which.

“the claxmant appeated \V'IS sustained. The. other two are-still pendmg
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BERT H. MILLER
Atlorney General
i State of Idaho

[ 1943-1944

f

C.-A. BOTTOLFSEN
~ Governor
State of Idaho
1943-1944
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