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PROSECUTING ATTORNEYS.�l"�45-46 

(For the Counties of Idaho) 

County Name Address 
Ada ...................................... James W . . Blaine ................... : .. Boise 
Adams ......... '. ............... ........ C. H. Swanstrom ..... : ..... :., ... , .... Council 
Bannock. ................... - ........ C. M. Jeffery ............................ Pocatello 
Bear Lake .. : ....................... Charles C. Harris .... , ............... .Paris 
Benewah ..... : ........... '. ........... William D. Keeton ................... St. Maries 
Bingham ..... : ....................... Donald R. Good ........................ Blackfoot 
Blaine ....... �--�---············:······-J. J. McFad,den: ........................ Hailey 
Boise .................................... T. E.; McDonald ........ . ............... ldaho City 
Bonner ......... , ...................... Robert 'E. Mc.Farland ............. Sandpoint 
Bonneville ... '. ........... .. .......... John A. Ferebaeur ...... L .......... Idaho Falls 
Boundjiry, ... : ............. ,.,· ....... W. J. Nixon .............................. Bonners Ferry 
Butte ............ : ................... � ... ....... ,-. ........................... ,: ... : ........... Arco .· . 
Camas .................................. Charles 0. S. Scoggin ..... · ........ Fairfield 
Canyon ........ : ....................... V. K. Jeppesen .............. � ........... Caldweli 
Cari?o.u ....... \ ..................... R. J. 1D�gert ........ 

'.\;.
·
y

··
:
··········-Soda ·springs 

Cass1a .............. _. ................... A. H. N1elson ...... :::�·-········Burley , 
Clark' ............ � ...... : ............... Geotge L. Barnard.! ................ .Dubois_ 
Clearwater ......................... Frank F. Kimble .... l ................. Orofino 
Custer .......... '. ............. � ........ Merle L. Drake ....... �--······- ········Challis 
Elmore ................ : .. : ....... o.� .. Perce Hall ................ � .. -. ... : .......... Mountain Home 
Franklin ...... : ...................... .Arthur W. HarL .... c .. ...••.•...•..• .Preston 
Fremont ...... J ....... � .........•..... Ralph Litton: .......... :c;,;-:: ••... : .. : ••••.. St. Anthony 
Gem ...... �----.. '. ...... ! .. : .. : .......... C. H. Higer ............................... Emmett 
Gooding .................• � ............ M. F. Ryan ........................ ::'., .. Gooding 
Idaho .................................... Wilbur L.  Campbell.. .............. .Grangeville 
Jefferson ............. , ............. :.Wm� P. Hemminger._, ............... Rigby 
Jerome ......... : ...... ; ................ R. H. Seeley ............................... .Jerome 
Kootenai... ................ -...•.... Harold Purdy ........................... .Coeur d'Alene 
Latah ..................... ., ............. J: Morey O'Donnell ..•.............. Mosco\\.· 

· 

Lemhi ............... : ... : .............. F. A. McCall. .............................. Salmon 
Lewis ....... , ... ; ........... :., .......... G. C. P,ennell.. ........ : ................. .Nezperce· 
Lincoln ................................ Ross B. Haddock. .................... .Shoshone 
Madison ............................... Charles W. Poole ............... '. ..... Rexburg 
Minidoka: ............ : ............... H. A. Baker .......................... · ..... Rupert 
Nez Perce ... : ...................... •.Earl� W. Morgan .. �: .................. .Lewiston 
Oneida ...................... : .......... John- W. Clark. .......................... VIalad 
Owyffee: ... .............. · .............. Milo Axelsen .......... . . ...•............. 1vlurphy 
Payette ........ :-·-··········�----······W. R. McClure ....... ::'. ................ Payette 
Power ................. , ................ \V, C. Loofbourrow .............. , .... American FaJrs 
Shoshone ..... : ......... , ............ .Albert J. Graf ...................... :::-... Wallace · 
Teton ................................... S. H. Atchley ............................ .Dyiggs 
Twin FaHs .. ; .... ,., ................ 'Everett M. Sweeley .................. Twin Fails 
Valley ........... ' ........................ Tom Feeney.�::: ... _ ... :., ................. Cascade 
\Vashington .............. _. ..... : ... Frank D. Ryan ......................... Weiser 

Digitized from Best Copy Available 



ATTORNEYS_ GENERAL OF '.ll'HE STATE OF IDAHO 

Since Statehood 

George I-I. RIDberts .. ·-···· . . .. . . . ................ : .................... •............ 1891-1892 
George M. Parsons ........ ...... ·····················-----·--··----·-·-····-······'. ...... 1893-1896 
Robert E. MclFarland . . . . . . . . . . .. . . . . . . . .................................................. 1897-1898 
Samuel E. Hays .. 

Frank Martin . ... . .  . 

_-,- John A> BagLey ... . 

J. J. Gulwen.: ....... . 
D. C. McDougall 

······---·-···················--·----·--···········--1899-1900 
. ... -··· -·· ·········--·······--·-··---·-········-·······----··1901-1902 

······:· .. ;·· --···-------·-·····'········-·'-'··········---1903-1904 
····---·-···---·--···---------··-------·-·-------···-----1905-190� 

········-··········--------··----·-·····----------·-···---l909-1912 
Joseph H. Pet erson . . . .. . .  ··········==�······-····---·--------------------·--···--1913-1916 
T . . A. Walters ..... . ...... ;• . .. -----·-. ---. ·-·-·. ----·. -·-----. ---- . . . .  --- ·----· ..... 1917 -1918 
Roy ]... Black., . . . . ..... . . . .  · . ... -�---·-·----······---·-····-----·····----·------------------1919-1922 
A. H. Conne1'. 
Frank L. Stephan 
W. D. Gillis._ . .  

· 
... 

Fn•d J. Babco:ck .. 

. ... , -····--·-·y-----------------·--·------------:F ....... 1923-1926 
........ ---·-----�-::4 ... ... ______ _ _  . _______________ L. _______ 1927-1928 

····--------�j_ _______ , ______________________ ;_ ______ ... 1929-1930 
. ............. l-..... . ........ : ..... �-

-
----·---'----------1931-1932 

Bert H. :Miller . ... 
. .... L. ........................... .:.. .. : _____ 1933-1936 

J. \V. Taylor ... ..... . . .  •.. . .. ··--··--·-·--·'--------�------··----�-: .. :'.: ............. 1937-1940. 
B''rt H. l\liller .... ··; 
_Frank Langh�y 

··········<0•:·--·····------"--·---·--·---·-------------1941-1944 

- ······----------··- ·················----------1945-1946 . 

lll'STICES OF THE SUPREME COURT 

19-15-1946 

James F. Ailshie. Chief Justice . . .. ....... . ..... ············--·-····-------Coeur d'Alene 

Alfn•d Budge,! Justice.... .. . ..... . .......................... : ..... Pocatello 

R:\yimrnp L. Cfi\'t'ns. Justice ....... . ..: .... ,. ........................................ Boise 

Edwin l\L Holctep . JustiCt'. . ...................... Idaho Falls 

n,•rt H. l\liil<'r. Just ic'' ...... ... . ......... . . ...... ... Boise 
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HONORABLE ARNOLD WILLIAMS 
Governor of the State of Idaho 
Boise, Idaho 
Dear Governor Williams: 

December 1,.1946 

I have the honor to present to you the biennial report of the After-• I , : 
ney General for �he period ending December i, 1946. 

Chapter 64 of ,t1'.e 194_1 Session Laws has set the fiscal year from 
July to June of each year and provides that tfle annual or .biennial 
reports required to be made should include transactions to and inClud
ing June 30. Section 47-601, Idaho Code Annotated, has not been 
amended and provides. that annual and biennial reports should be ' 
compiled, printed and delivered to the Secretary o{ s?ate on or before 
the first day of December. Consideration should be given to amend
ing Section 57-601,: I. C. ·A., so that only one report should be made 
and that report be made before the close of th'[ fiscal year .. 

The A,ttorney �eneral has rendered 182 official opinions to the va- • 

rious executive ·,officials, depa'rtment heads,· county attorneys and 
other public offieials as provided by law. In addition to said opinions 
the Attorney Gei:ieralhas appeared in 128 cases in which the Stat� of 
Idaho has been directly concer!led including criminal appeals. A list 
of such cases are included in this rewrt. 

' • I 
The Highway Department, the Unemployment Compensation Divi-

sion of the Industrial Accident Board, and the1 State Insurance .Fund 
i . 

each have an attorney spending full time with those departments 
but under. the �pervision of the At.torney General.; In addition a 
special assistant t6 the Attorney General has been appointed to han
dle all.inheritance tax matters• 

Because of the lack of help the Assistant Attorney General in the 
Highway Department has assisted with work in the Attorney Gen
eral's office; but a full time assistant should '.be appointed in the 
Highway Depa,rtment ... 

The past two years as Attorney General have been very pleasant as·· 
has my association with you as governor and the other state elective 
officials. I regret that politic

'
a1 fo�tunes will

. 
not permit tpe continu-

, 

ation of such agreeable associations. 
Sincerely yours, · 

FRANK LANGLEY, 
Attorney General 
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A TIORNEY GENERAL'S REPORT. 

Financial Summary 
I ' 

January 1, 1�45, to .Julie 30, 1945: 

APPROPRIATIONS 
I 

Salaries and 1\Vages ..................... ............ ..... ........ �.:.:.�: .... ..... $fL120.00 
Other Expc>nse 
Other Exper!se 

.................. ........... ,................................... 1,092.14 
....... L ........................ .............................. ,.125.00 

Ca pi ta! ,Outlhy ................................. ,....................... 2;875:
_
00 

i 
I DISBURSEMENTS AND BALANCES 
I . . 

Ex�nded 
Salaries and Wages . ...... .. � . . ................. . : .... .. $10:'517.90 
< >ther Expense ...................... 835.91 
< ltlwr. Expense---Travel 93.25 
Capital Outlny .... 202.00 
.July l,· l!l-W, �hrough ,June 30, 1947 

APPROPRIA. TJONS 

Balances 
$ 602.10 . 

256.23 
31.75 

2,673.00 

:-;,dariPs. and, \Vagcs , 
< lther Experise 

_ . . . .............. . . .................... ..................... $53,480.0CI 
- - - - · ·····--· ;···-· · · ··---------..'............... 2,280.00 

<lther Expense --Travel ................ -......................................... : ... 950.00 
Citpital Outl:ay l,15Q.OO 

DISBURSEi\IENTS �l\ND, BALANCES 

,July I thrmigh December 30. 1946, (November and December ex
pt•nst•s estimated through necessit;,· arising from' the firne this 
Heport is tlue-,-Dec. 1.) "--

Salarit•s a1oicf \VagPs 
t lt lw1· Exp«•nse 
l lt lwr Exp'erisl'-:c·.Tra\·L'l 
<'<1pital Out�ay 

. Expended 
.. $33,712.07 

1.373.11,* 
605.11 ··� 

2.926.94** 

Balances 
$19,767.93 

907.69 
344.89 
771.06 

'< 'llwr E:qi\'llSL's balance checks1 with exception of 80 cents which 
was b1·uusht fon\'ard and paid from the last biennium allotment. 

"< lf tlw 1�1J!:1--16". allotnwnt only $56.4,J, -has been .sp�nt at this_ date. 

::;:>:2:2.5ll 1i1l\�· IJP- incurn';:iered Jor the NoYCmber and December ex
P<'nses. ·$.:25-!KOll wa� brought forwai·d from the 1943-44 biennium 
and Sjlt'll1: tu l'l'll()\'a\C and . . 

('
.
]<?a!1 tilt' offices Which had not been 

rqiai1·c·d siinct' 1�1�.t 
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ATTORNEY GENERAL'S REPORT 9 

RESUME OF SOME OUTSTANDING CASES 
E. K. liOON et al, vs. C. A. UOTTOLFSEN, EDWIN H. �OLDEN 

and L. E. GLENNON (€1osed) 

Case No. 7283, (Civil), known as the Code Case· involved the con
struction of Chapter 103 of the 1945 Session La\vs of Idaho, providing 
for the preparc.tion and publishing of a ne\v Code_ of me raws or 
Idaho. The defendants constituted _the Code Commission created by 
the Act and had entered into a cont1·act with plaintiff E. K. Koon on 
June 23, 1943, under the terms -of \vhich plaintiff was to prepare and 
publish a new Idaho Code in accordance with :said Act and said con
tract. Secti.on 4 of. the Act provided that said Code· should be com
pleted and ready foi" .deli\;ery by July 1, 1944. Plaintiff did not com
plete said Code. by said date; and was granted an extension Of time 
by the Code Comn1ission to Oct:iber 1. 1944, \Vithin which to complete 

_ said Code. The same was not completed by that time either and a 
new application was made to the Commission by plaintiff for a:--fur
ther extension of time which was denied by the Commission. A regu
lar session of the legislature of Idaho commenced on January 13, 1945. 
No provision was made by this" session 6f the legislature for extending 
the time for th& completion of :saittCode and on March 6. 1945,. plain
tiffs brought an action in the District Court of the United States in 
and for the . State of ldaho. sa•Jthern' division. against defendant for 
the purpose of having the Court fix rights of plaintiff and the duties 
of defendants in i·egard to the interpretation of said Act. The de
fendants ,\•ere repr�s�nted b�� thc··Attorney General of Idaho 'in this 
action and motion \yas filcd"pn behalf of ·defehdants asking dismiss<D · 

.of the same. Thi� motion "'as grantqd April 17. 1945.. Subsequently 
the Court permitted plaintiffs io file an amen<led com.plaint. but saia 
complaint was later withdrawn. 

On April ·27. 1:945, plaintiffs started anotlter action against s<,1me 
defendants as a· Code Comm[ssion under said Act. in the District 
Court of the_ Fifth .Judicial District of Idaho ifi and for Bannock 
.County in "ihich plaintiffs prayed for a declar�atory judgment. "fixing 
and :stabilizing the rights of the plaintiff and the duties, r�gl:its and 
resp0nsibilicies of said defendants ·composing said Code. commlssl9n 
and i that it be 'declared that it is the duty. power and alifhority of 
said! Cod� Commission to complete said Code under the existing au-

. thor)ty of Chapter 103 of the .1943 Session Laws. and in accordancp 
with: Exhibit A attached to the oi·iginal complaint herein'. (which was 
the hontract between the parties for the preparation and printing of 
the Code)." The. Attorney G•2neral agail) 'represented aerendants in 
this action \vhicli. was tried in said Court at Pocatello on October 22. 

'· 1945.\ On October 24. 1945. said Court found in plaintiff's favor and 
· enterled declaratory judgment holding that defendants had po\ver 

and �uthority to complete said· Code notwithstanding t(lat the time 
.-1 
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10 ATTORNEY GENERAL'S REPORT 

.fixed in the Act for the completion and delivery of the same had 
e?'pired. 

Defendants contended that uqder the Act as provided by Section 4 
thereof they were without authbrity to ;extend the time for the com
pletion of said Code and that because of the fact that plaintiff had 
failed. to complete the same witlhin the time fixed by t.he Act and by 
the terms of the contract enter�d into between plaintiff and defend
ant, that the same could not tj°e completed after said date so as to 
constitute a :code of the laws of Idaho at the time of its later publi-

1 • • I · . . · 

cation, partilcularly in view of the fact that another regular session 
of the Idaho legislature had �een held in the months of January, 
February, and March, 1945, which ·had enacted a large number of 
new laws, aii.d repealed many d1d ·laws and amended many other olct 
laws, none cif which la>vR so paksed would have b�en included in any 
Code completed after said sessibn of the legislature, and th;:it for that 
reason any such Code would b� worthless fo the State of Idaho be· 
cause of its. failure to include such new legislation, -and that such a 
Code would I be of no value to / the state nor would the same be in 
compliance iwith the prov1sjoml of Chapter 103 of the 1943 Session 
Laws of Idalho, as the same W().Uld not consfitute a complete Code of 
existing law;,; of the state at the time of its publication. 

After the 1en t'ry of the declaratory judgment mentioned by the Dis-. 
t rict Court , on October 24 ,defendants took their appeal to the Su
preme Courlt of the State qf Idaho. ftom said judgment and on May 
·I, 19·l6. the: ·supreme Court of f the· state entered their judgffi'ent re
\·ersing the judgment of the Di�trict Court in said action· and holding 
that :the provisions of Section [4 of Chapter 103 of the 1943 Session 
Laws were mandatory and that the defendants .were without author
itv to proc�ed further with s�id codification under said Act after • . I . . . 
July 1st, 1941·1 . • • .& 

Whil�' th0rc is no �u�stion /that the State of Idaho is: in urgent 
nr'ed ot a ·n1ew Code. 1t 1s apparent that a Code that would not cor
rel'tly <1rtd fully �ct forth the ekisting law of the state to the time of 
·its publicaji_oi:i.,_Jmct which woul� have left out of said Code the chimg
t:'S that had been m�dq in exis1ting laws by the later, regular session 
of th(' 19-15 lcgistat1urc wpuld pot only bi;?_. worth!ess to the State of 
Id<1ho, its courts and attorney�. but would also h.�ve been misleading 
in tlw 0xtremc. ( Phil J. Evans� · 

ID:\HO Ml:TPAL BENEFIT ASSOCIATION IXC .. _a corporation, v&. 
EDWARD B. l\l{'l\IONIGLE, DIRECTOR OF THE BUREAU OF 

Il'liSURAlW'E OF THE STATE OF IDAHO ', 
C<1se No. 1270. (Ch·il)-This was an -action brought by the plain

tiff against the defendant, fo'F: declaratory judgment in t{le District 
Court of the Third Judicial District of Idaho in and for the County 
of. Ada for lthe purpose of see,ing an interp:etation of the: provisions 
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of Section 7, Chapter 114 of the Session Laws of 1941 of the State of 
Idaho, : 

Sec�ion 7. of :hi� Aet provides as follows: � 

"All Mutual Benefit Life Associations liceru;ed to transact business 
in this state-shall file with the Department of Fin�nce annually on 
or before the ·first day of1March of each year, a statement, under 
oath, !showing the 'amount of all gross premiums and all payments 

JecclY..ed by 'said associations in this stat{ fr:om its members during 
the Year ending December 31 next preceding, and shall pay to the 
Depaitment a tax. of 3 r/c ori the amount of such gross prcmmms col
lected in excess of premiufns and collections returned to such mem-
bers and me111bershjp fees. 

. . 
"Provided, however, i:hat any association licensed to transact busi

ness �n this state having more than 60'/� of its assets and fu-nds either 
on deposit in a bank in this state, or invested as provided in Section 
40-808, Idaho Code Annotated, shall pay a tax of 1 'IC upon the gross 
prem:lums ·collected from its members in this state, except member
ship fees, in lieu of the tax above provided for."· 

It \�as th� conte�tion of the plainbiff that under these
. �rovisions of 

Section 7. that plaintiff was not required to pay any tax �n its 
gross! prerr!iunis derived from its members residing qutside cif the 
state: of Idaho, and that it wa·s only required to pay a tax of 1 % on 
such 'premiums-received from its members residing�within the State 
of Idkho, where such company had more than 60';� of its assets and 
funds "either on deposit in a bank in this state, or invested as pro
vided in Section 40-808, Idaho Code An�otated," while defendant ·as 
DireCtor of. the Bureau of Insurance took the position that plaintiff 
was required under said provisions to pay a tax 6-i 1% on all such. 
gross premiums 1�egardless of. whether the same were collected .from 
its �embers residir.g within· or without the state.· It was, admitted 
between the parties that the plaintiff did have more than !3or;� of its 
assets and funds either on deposit in a bank or invested as required 
by the Act. Defendant filed a cross complaint in which he sought to 
reco\rer unpaid taxes for the statutory period_of three years prior to 
the Qringing of the action as no tax had been' paid by plaintiff on the 

. premiums received by it from its members residing outside of the 
.., state for these yeai-s, nor as a matter of fact for some years prior 

thereto, but under the statute of .limitations of the state the state's, 
right of recovery was limited to the 'ta�- owning for a three year ! 
peric?d prior to"· the beginning of the action. i _ 

The case was tried in the District Court upon a stipulation, ot ! ' 
facts and on December 3, 1946, judgment was rende�ed in said Court ! 
in f<ivor of said defendant and decree was accordingly entered in s;i.id j 
Couft on September 10, 1946. in favqr of defendant. 
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I 

}: --- _j_ �-------·-·------·-·---

] . 
As a result' of this action the Jaw was ··settled that companies like 

the plain tiff �\;ere' required 'lo pa� taxes on premiums collected from 
its members r:csiding ou1side of !the state on the same basis as the 
taxes it was· required to pay on premiums received frol!l its members 
residing within the state, and defend2nt ieco\·ered from the plaintiff 
( hrcc ):Cars ta."._i;'S on SUCh amounts, amountthg in .the aggreg�te to . 
over �2.000.00. ('Phil J. Evans) 

Anothci· ci\·iJ case of .impoi'tance has been fully submitted to the 
Supreme Court on appeal,. and the decision of that Court would also 
be of considerable importance, alt.hough it·is not available at the time 
of preparing· this report. 

· · 

It is , the case of Thomas \'S. Boise G. Riggs, Commissioner of Law -
Enforcement, and it is sought to enjoin lhe Commissio_ er of\Law En
forcen]cnt Ir9m the issuance of liccn;"CS .for the ope!" ion f coin
npcrated amusement devices on the grotincl that the la · providing 
for s\zch liceziJse . is unconstitutional. The question :js, a p esent, 
\\'hcf.l1cr the pITainliff occupies any stat us ·or has any per:.;on· rights 
which. invests l)im with the capacity to bring the action,_.whi h is a ·". 

proceeding seeking a declaratory judgment. · We b 1ev t at the 
Court';.; decision when a\·ailable \1·ill be of great interest to all <ittor
nPys and of great importance to :·all those organizations ·holding such 
licenses. iPhil J. EYans and J. R. Smead1 

� . -
\\'ith a fe\\1 exceptions tlw criminal ca·,;es which haYe gone to our 

�upn'mc Court during 1 he' past biennium hm:e offered no unusual 
quPs t ions for determination. PE'r·haps the' n1ost important decision of 
1 hat c0urt \\-;{:.; in the . case of Stat e n. Branch, not yet avpear1ng In. 
the Idaho Reports hut found in rn.1 P. 2nd 182. A diYided court held 
in that case' t hat where tlw defendant in a 'criminal case takes.the 

"\\·itne�s stand' he may not be impeached by testimon�'� to the effect 
that his rPput;1tion for truth. honesty and integrity in·th;.: community 
in which he 1+sidecl was bad. unless :1e has· first put such reputa'tion 
in iss.Il' by dq,fensc e\·idl'ncc of good reputation. To th�1t extent al 
h'as·t .tlw cil'cikion holds that tlw .staturo:i�· prO\·isions of Section 16-
1 :!(l�/ an' not appl icabl e in such :i situaliion. except the defq1dant has 
first- ;mt his 1�t>pu tat ion in issue .. 

The s<i1]1e section· prod des for inF>: 
1wachnwnt h�: ,'proof that a witness has preYiously been. com·ictcd of 
;J fclnny. Thit' decision docs not deal \\"ith that pl'O\'ision, ht)1 in a 
l't'CL'll1 case a l ria 1 court 1;ulccl that such a former con\·ictiori could 
nPt b;.' put in 1c\·idcncc against th0 defendant. \\·ho had also taken the 
,\·jt1w.''' st;rnd . .-\ttrntion is.calll'd to thrs case ltecau!'e it is of great 
1m1H1rt ancc t<n t lw lwnch and h:ir of Idaho.· The <lisSL'nting opinion 
Pf twp nwni lwrs of the Supn'mc Court. is also extensi\'c and 
i111port:mt. 

l)tl)Pr than ·the Erarich C'ase. thci·e is another criminal appeal \';·hich 
has lwt'Il fully prt'scntcd and submitted to tlw-:3i.1preme Court but in 
\1·hicli thl' d._ici,.;ion 11 ·ill not be ;handed do\\·n until after the prepara-
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tion of this ;�port, which must be �the hands or the Secretary of 
State for distribution by December 1st of this year. 

The case referred to is State vs. Carpenter, which orJginated in 
Twi.n' Falls County� After conviction the defendant applied to the. 
trial 1court for leniency in the matter of sentence. The secuon of the 
Codei in point is Section 19-2501 Jls amended, Laws o°f 1943, Chapter 
14. 'l'he statute now provides that leniency, such' as a commutatiorr
of' sentence such as occurred in the Carpenter Case may be gr.anted 
"upo� application by the def�ndant." The quoted phrase \Vas in
serted in the statute by the amending act. The question before the 
courtj is, when a convicted defendant has applied for leniency and it 
has tjeen granted, does this result in· a waiver of the right of appeal? 
The answer is of great importance to all Idaho lawyers and to many 
defe�dants who.may be convicted hereafter. 

Th� second ques.tion iri the Garpenter Case concerns the extent of 
proof required in a·· eriminal case where the defense is based upon a 
clain1 of comi:non law marriage� In. the Carpenter. Case no question 
was made concerning the commission of the crime, which -was the 
furni�hing of certain hacksaw blades to enable a prisoner to escape. 
The �lefense c�ntends that the defendant, was ,the wife at common lmv· 
of a prisoner and acted at his command and therefore under coercion. 
It isi suggested that the decision of the Supreme Court be giyen 
thorough consideration by all members of the bench

-
and bar. (J. R. 

Smead) =-

: . 

ATTORNEY GENERAL'S OPINIONS 
Some Selected Opinions Follow: 

3-12-�15-�l\lr. Henry S. l\Iartin. Pros.-cuting A1ttorney: : 
, Bonne\•ille Couoty: ., 

. This is in reply to your letter of December 7 addressed to the At-· 
torney General.· You haYe enclosed with said letter. a communication 
betw�en Boise :G. Riggs. Commissioner of Law Enforcement, and ohe 
W. H. Elkington concerning. and also enclosing, a list entitled Retail 
Liquor Deale�s in Idaho Falls. Idaho. • 

The communication of the Commissioner of Law Enforcement to
gether with the list of reported liquor dealers in Idaho Falls has been -
presented to the County Commissioners of Bonneville County with 
the i;equcst that beer licenses issued to the places on the list be re
\'oked under the· pro\·isions of Chapter 160 of the 1945 ·session Laws. 
You �sk the opinion .of this office" as to whether the list as presented 
i,.; in /sufficient corripliancc with said Chapter .160 of the 1945 Session 
L:rn·oi making. it d1andatory that beer lice�ses be revoked by the 

i 
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. I -
holders of a United States Int�rnal Revenue R

.
eta'il Liquor or Wine 

Dealer's stamp. I · .  ' , 
You are, of course, familiar l,ith the contents of Chapter 160 of 

the 1945 Session Laws but I qJ;�te herein the significant portion of 
. said Chapter. : - _ 

· I _ \ 
t:"'( '..':.. 

"A ]icense slnall be-revoked br,refused when it appears.that any 
licensee or the :spouse thereof Has, or any partner or actual manager 
or purchased any United Sta tis Internal · Revenue Retail Liquor or 
Wine Dealer's stamp permitti1g on the part of the�United States 
Governm�nt the sale at retai� o� said p:em\ses at said time o.r .bY



any of said persons of aleohohc hqudr, wme or beverages contammg 
alcoholic liqug{· or alcohol excf pt -beer. A copy of such stamp 

"
or 

receipt or the ir\ecord of the issuance thereof certified by a United 
States Internal Revenu·e office� 'having charge of such record, or if 

-�11ch officer shall refuse to ce�tify s

.

nch record, ttien the certificate 
of any law enforcement oficer I who has examined arid made a copy 
or such record is sufficient sho�ving of thetjssuance of such stamp, to 
su)>port such re·vocation of· liceihse or refusal to issue the same' 

You1· letter alks l\\:o questio1ls conc�•rning the aforementi�ned law, 
]Jart icularl_v as follows : ' ,. 

i i 
1. fa th(' O:rtificate of Boike G. Riggs as Com'mission�r of Law 

Enforcement s 1fficiPnt evidencb;to justify the revocation of the beer 
liccin�Ps c�f the pPrsons named :in the certificate as having United 
States Internn Ruvenue Retnil Liquor· oii Wine Dealer's stamps o'r 

I . -
must tlwn.' he a statemen t of n Unite� States,Internal Revenue 
orfiCC'I'? I . 

:Z. If. tlH' C\ rtificnte of the \Ccimmissioner of Law Enforcement is 
sufficiunt ;o permit tlH're\'ocation of the ·beer license of the persons 
t'O!l('(•l'!l('CT Wha. is the Opinion (�f .(hi� Office as tO the Constitutionality 
or said law patticularly witi1 1:e,,pect to �he Fourteenth A�endment 
�uarant<'l'!llg t /hat propeny sl�all not be tnken without due process 
or law·_• ' 

· "' 

An pxamina l inn of the purportcrl CPr1ificatp of Boise G. Riggs, 
:commissimwr if Law EnforcPment. n'ads· as follows: 

· "TO \\TIO.:\I IT l\L\Y CONCERN: . l 
This is to Cti,rtify that tl_1e �tttached ! is� of Federal Retail Liquor 

�t.m�p IIol der1 in Bonne\·ilk .q�ounty is t:iue and correct to the best 
ut Ill\' knowll':]ge as of Nowmher 19. 194�." 

, . i , I 
Th<' li;;t is , ttached to the [certificate/and is signed by Boise G.  

!1igc;,;. l \m11.11i1·sio.rw. r
.

of ,Law, E
.
,nforcemert'. State of Idaho. Boise. 

Ida!Jo:l. 
111:1y st:1t,, .h:it 1t. ts n;y op nwn that the Ct'rtiflcate isinot in con-
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formity to Chapter 160 of the 1945 Sessi�n Laws which provides that 
the Certificate cif any law enrorcement officer must indicate that he 
has examined and made a copy of such record and in order to be 
the best 1evidence to prese)lt before the body or board expecting to 
act uponi the application for: revocation it shot,1ld be a certificate ·in 
proper form indicating that the law enforcement officer has exam
ined and!made a-copy of the record of the issuance of United States 
Internal Retail Liquor 'and Wine Dealer's stainps in the United States 
Departmbnt of Internal Revenue, and a showing that an officer of 
the Unit�d Stat�s Bureau of Internal' Revenue has refused to certify 
to such �ecord, . 

I am of the opinion, however, that a certificate in proper form by 
an office� of the Department of Law Enforcement would be admis
sable evidence and sufficient evidence to ,authorize the board acting 
upon an \appliiation for revo�ation· Of beer licehse to consider" in 
passing upon· such revocation. 1 The law enforc.ement features of the 
liquor la� and beer law of the State of Idaho have not been presented 
to our Su�reme Court and hence we are required to go back to the 
time befote the· Eighteenth Amendment of the Constitution of the 
United St�tes was adopted to obtain judicial thinking on' the power 
of the leiislature or municipaliti�s- to regulate the sale and .use of 
intoxicati�g liquor. Prior to the adoption ·of the Eighteenth Amend
ment to t'he ·Federal Constitution many of the states of the Union 
had adopted prohibition legislation. In attempting to enforce ·such 
legislation1 the legislators of the various states adopted many police, 
regulatory �easures. It has been held that the"'issuance of a special 
tax or retail liquor dealer's Federal Stamp and, on payment, issued 
a special tax stamp or receipt, sometimes ca'lled a license, the fact 
that the tjefendant h_as paid the special tax was admissable in evi
dence, it being ,sometimes specially so provided_ b� statute and also 
it has been held that a properly examined and certified copy of the 
rec�rd of !special ta.xes kept by the Collector �f Internal Revenue 
could be admitted in evidence as evidence of violatiori of a liquor law. 
(33 C. J. 783, Sec. 538) 

Since tAe regulation of the sale of intoxicating liquors comes 
within the'! police· powers of the state, the legislature may set out the· 
condition$ ,under which a license may be obtained and the conditions 
under which a license may be revoked. The recipient of such a li
cense has ! no property right therein nor is the license a contract 
between the licensee. and the State. It has ·b�en held: � 

"A licen�e for. the sale of liquor is- not a contract between the State 
or a Muni;cipallty granting it and the person to whom it is issued 
in any such sense as to be within the protection of constitutional 
guaranty. � If gives no vested rights such as cannot be abridged or 
abrogated py ,the legislative authority in the interests of the public, 

1. 
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nor, is it in it ·elf property or a right ofi properly, in the ordinary 
meaning of th JSe terms." I :3:31 C. J. 532 S�c. 91) 

In the case of P. E. Ro!Jer'ts cl al \">;.:Boise City decided by o'ur 
Sup:·cme Cour I :2:5 Icl;�ho 71p \ the Sup'r�eme Court said in passing 
11pon the righl.s of ont' \\·ho hacl been gninted an intoxicating liquor 
license: _;:._ 1 �, 1 

; :� 
"()rw \\·ho : ppli;�-; for ;1 Jiquor liccnsd and pays the license· tax 

therL•hy <l�Jpli<' · for the Pxc:rciise of a pri+ilcge or grant rather than 
tlw exercise oJ a natural r!gh\ 11ncl he docis so with full knowledge Qf 
a Cl1nditio:1 of la\\' on the suhj,ect. and .of the po\ver's of the aUthorities 
grant_ing such licl'l1Sl' to s.ubsequently re{•oke the same, and a_lso of 

. . . I . .. • 

. tlw alisc'IH'l' o! a luw author1z 1ng the rctdrn of any unearned portion 
of tlw tax." ! 

I 
In that cas' tht' ·c·ity council of the pty of Boise had issued a 

,2.""Pl;iil liquor lil'CnSt' ID OJ)[< Roberts. Lic /'!N:' was granted and prior· 
110 tl1t' Pxpiration date of said license !ht!' same was reYokecl by the 
"ity cntincil s uninarily Pnt\'l'ing on its l·econl the reason ror such 
11'\0r-;!lion that tht' partH's: 1 

• 
j 

"I Lie! li1•t•11 . hm\ n t1'!Ii1• 1 mfit· persons i1\ the judgment of the coun-
" <'ll lt) ('tlnduct a �.tlnun." '{ � 

ti . i 
Th<· Suprenw .. ,uurt in lliscus�ing the quc�t\on said: 

• ·1 � 1 
. "T!lt'I'(' i'an ·1,, no !'l'asonali.lt• dou!Ji ahc!'ut .tJ1e authority of the ci1y 
<'\ltmcil. (1ndtT till' f<H't'going·�harter Jll"O\ isiuli. to summarily and ar
hiI raril' t':t111·..I a liq;tor lic:1.•ds,, \\·hich <i.t thac! previou_sly granted." 

• i.. I 

·v.-i1ile i 1 :1pJH':ll"s l/om tlw 1 ·\·arious Jcg:i�lath�c enactments that the 
l1•gislatt11«' ha. tri,•tl to sq1afate hel'r frdm the so-called hard liquor 
in tlw ma t l <'r t»f tlw salt• rb1•/r1•51r ;uHi n·�ulation of such sale I think 
tlt1•r1• t·;m hr• 11" doubt that /lw sal': 'or t;ithcr of. them i� subject to 
tl1t' JH>ht't' l'J'gtnlatt>ry P<'\\.L'r'j nt tlw St:lle land that the legislature can 
1•n:1,·t .'111·i1 ll'J islation as it j1\ay d1't'll1 prJ1p1•r under its police pmvers 
t

_
\) ,.,,_g11\11t1.• tltf· s1ti1• and tiisp1,1,;ition of lirL'r as WC'll a:;; so-called hard . I • • 

� [ iql.11ll'S. . · ·· ' . i ' 
' ·· Et•lun1ing t l11'11 t\I Cltaplt'l'i 11)l1 \IL the 1'9·15 Session Laws, tli!e legis

\att.1n' 11J>J>:m' 1tly lt.:1,; :1tt•'!.1fplt'd to sl'I' Jorth th0 c.ondit-lons under 
wlri,·lt 11 l•<'<'I' \i,·1•11,,· may lit•! l'<'\·,,k,•d ;1111il to :;L'( forth 1he nP'cC'st<_ary 
,.,·il!1•JH'•.' Ill l>1i, l'l't'Sc'l'l'\«d tn itllt' li1-.·nsi11.f authority permitting ,;t'.'!1'11 
:rnth1>r1t:> 1,1 1·,•y,1\(,• tlw II('t'll'_<'. , 

l 11111 tlll'n'llll\'t' lli� 1111' opii{i,>n· th:11 tho� :;aid· act of the legis]atU.!'e 
• I j, , ·, •ns 1it11 t i\lt 111 1rnd t h11 t i C t !H' Comnfr1�illnl'r of Law Enforcemcii t 

,, · ;111y 1011\\. <'tl1flll'l'1'nwnt c:(fi1'1'r \nJuld 1)rtify that he� has examined 
1111.t lll:\t\(' 11 <'•'!'c ct! tll1' 1'1 ('<ll't!S ,, ; till' l ii ll'rnnl Hen'nue Dcpa!·tnwnt 

j, 
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of the United States and has determined that there has been issued 
.�United States Internal Revenue Liquor or Wine Dealer's stamps t o  
persons whoi are holders of bee1�. l icenses , t h a t  the board o r  body 
issuing such license rhay revoke the same. \Thos. Y. Gwilliam) 

IN R E :  TAX COl\ll\HSSlON 

4-5-45--Idahh State T�x Commission; 
I . . . . 

This office begs to ackno\vledge receipt of �/our letter of April 3. 

1945, in whi�h y,ou ask for an opinion with reference to a number of 
questions pertaining to your dl:l fies and powers as1,th e Tax Commis- . 
sion with reference to. House Bill No . 5 1  creating your honorable body i 
and House Bill No. 171. known as the Cigarette Tax Bill. Taking up ' 
these vario�s questfons in order:, 

First. '!Is H(iuse Bill No. 171. known as· the· Cigarette Tax Bill.  . 
constitutional ? ": 

In the opinio� of this office, this Bili' is constitutional. Various 
States such as th e State of Utah and th e State of Iowa have passed 1 
similar Bills and �uch Bills when enact ed into · ·law have been held ' 
constitutional. It is th e opinion of th is office that our court would 
follow the precedent set by the" co1.y:ts of these other states and hold i 
this Act cpnstitutfonal. , · , 

Second. "?day the Tax Commission in the ad�1 i nistration and en
forceme:nt of the Act use funds provided b\� Senate Bill No. 166 ap
propriating th e .  s�m of $60.000.00 for the purpose of paying salaries_ ' 
and wages, travel and other current cfpense of the State Tax· Com-/ · 

mission ? "  
' 

It is the opm10n of this office t hat the  Tax Commission has th e'  
power arid authority under the provisions' of I-louse Bill No. 51 creat-i 
ing th e )Ta'X Con1�1ission and Senate Bill J'-io. 166 making 'an. appro-' 
priation. for payment of the expenses of the Tax Commission to ex
pend such appropriation for th_e performance of- any duty' placed uporl, 
the· Tit.x Commission by the Legislature. Section 12 of .Article 7 of 
the Coqstitutiori of the State of Idaho as · amended. now providlls; 
among other things. that the State Ta'X Commission . ;shall haYe such 
other powers a;id perform such other duties as may be prescribed b�; 
Jaw,", This const itutional pro\·ision cleaqy gives the Legislat,ure alh 
thority to prescribe such other power's and impose such other. dutie� 
as they nrny see fit.; not prohibited by the ConsUtution, upon the Stat e 
Tax Co�m1ission. Th e Legislature. has seen fit to pass House Bill 
No. 171. \kriown al' the Cigarette "'Ta-.; Bill: and to. place the duty and 
power of administering th is Bill upon the State Tax , Commission'. 
Having tjone so, it is as muc� the duty of the State Tax 'Cornrnission 

\ 
,,,, 
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to �dm;�ister�e �igarette Tax �ill-as� to perfor

m 

any other 
dut ies or exer ise any other powers give� them by law, and there
fore the mane appropriated to the ·use at the Tax Commission may ��::�:�:�;:i ::::�::,l::::·:��=:l:'.j ,: :::g:::

i

:�
m
:::::li:: 

powe:r to a con titutional body ·as set up in House Bill No. 51 ?" Yes. The L aislature has such ;u�horitJ ·where th� Cons�it�tion it
self  gi\'es thenh power to do so as in Seqtion -12 of Article 7 of the 
Constitution qtoted above

.

. This amendnhent has been approved by 
t he people and the people have power. tp make such provisions in 
t he G�nstitu t i1n as they s�e fit as under 1

.

aour Constitution, Section 2 
of Art ide 1. al political power is vested in the people. 

' 

Fourth. "Wihat disposition •should be made of funds received in the 
acl m i n i s t ra t ionlof the Ciga,rettc Law ?"  1 

-

Sect ion 57- 1  14 pro�ides as follows : i -
"'\ '= - I "ACCOUNT NG 1FOR FEES. All state officers, \Vho receive any 

money o r ·  cvid�nce ·of in�cbtcdness fbr or! on account of the State or 
in payment of any fee, license or tax dii1e the State, shall· daily or 
whenev:r t h e .  amount so_ r�c.eivcd aggr�gates $100.00, de�osit the 
same w i t h  t h e  state treasui:c1;. ' _ 

· 

Tlw n'mainikr of t he paragraph p�escribes�'the-dut ies of the S tate 
Tn'.asun' r  and prescribes :<\ penalty for ' 1liolation of this section. It 

· would t lwrdore clearly be },he duty of tlie State. Tax Commission to 
<h'posit all money .rccci\'ed by them i n  t he administration of the Ciga-
1·ct t c' Law with t he S tate  Treasurer as pFovided by this section. 

Fi fth.  " Arc st amps t o  be affixed on each cigarette pacl�agc or 
may ( hey be affixed on unbroken cartons ?" 

I t  is t lH� rih i n ion of th is office that the stamps required to b e  affixed 
u nckr t lw Cigarett e  Tax :Law arc tq;,'l?.e affixed on each package or 
cn1; t a i 1wr sold by ret a il ir\ which cigarettes arc wrapped or contained 
in a s i ngk package. In : other words, ·  every package regardless of 
s i;e ,·nnt  a i n ing cigarc t �i:."S'. in-bulk in any quantity should contain or 
slll•uld han' t 'hc s t amp affixed to such package. regardless of the 
n 1 Hn lwr o f  ciga rPt r t's that may be contained in such package sold by 

1','t· a i l .  Thus. i f  t h e  retail package cqntained ten, t\venty. one hun
dr<'<l fi\-�' h uncin'd or an�· other numb.er of cigarettes wrapped in a 
s i n gh• packai;t''." t'ach package would require the stamp .to. be affixed 
tn such pack<:gl'. In cases where a number of different pacKages are 
,·on t a i 1wd in a l arger _container or cart([)n, it is the opinion o� this 
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office that each individual package in such larger container . must 
have the stamp imposed by this law attached thereto. In other words, . 
it would not oe sufficient to attach the stamp to a carton containing • 
a number of jndividual packages without' affixing· stamps to the in- ' 
dividual packages themselves. ( Phil.J. Evans ) 

5-25-45-Mr. T. M. Roberts, Deputy Prosecuting Attorney, 
Boise, Idaho. 

Your letter of ·the 19th inst. submits the inquiry, whether cir not 
a Board of County Commi.ssioners has authority to refuse to grant 
retail beer dealers' 'licenses for businesses to be conducted outsid.� tne 
corporate limits of cities · and villages within the county. 

After a considerable -investigation of the subject as dealt \Vi th by 
the authorities, I am compelled to the conclusion that they- have no 
such power. To do this would be, plainly, to discriminate between 
applicants, to establish aclassification of applicants, permitting those 
of the one class to. obtain licenses and ·denying the right or privilege 
to the others. Such a_classiflcation would, of course, be based upon 
the locations 'of the two classes of business. While such a classifica� 
tion and consequent action · by the Board :night be constitutionally 
p.ermissible had the legislature so provided, as to which I expre9s no 
opinion, the applicable law contains no such provision so far as 
County Commissioners are concerned. Chapter 167, Laws of 1943, 
among other provisions repealed Section 5 . of the law on this .subject 
(Chapter 132; .Laws of 1935, as amended by Section 1,  Chapter 246, 
Laws of 1939 ) ,  and added to the law as it then existed. three new 
sections designated 5. 5-a and 5-b. Section 5-.a was amended in 
19!5, Ch. 160.: Section 5, among other provisions. specifically requires 
that each appliCant for a retail license shall, among other qualifica
tions there . provided, possess all of the qualifications provided by a 
municipal ordinance and none of ,the disqualifications so provided : 
then further provides that all applications must conform to the pro
visions of the' statutes last cited, and that each retailer's license issued 
shall be subject to the restrictions and rest iupon the conditions speci- ; 
fied by the statutes . "and. as to the municipal .license, in the ordinance 
aforesaid." Having thus specifically included and provided for addi
t fonal powers to be exercised<by municipalities in the matter of quali� 
fication and disqualification of applicants. without mentioning any 
vestige of like power to be ·vested in county commissioners. I 'believe 
the well established rule. that the. inclusion of the one thing excludes 
the other. would apply here. Which is to say, that had the legislature 
intended to authorize county commissioners to add to the provisions 

. of the state law other specifications of qualification and disqualifica-. 
. tion of appljcants. the statutes would have so provided. If this is 
· correct. then the commissioners are limited to consideration of the 
statutory requirements and may not impose any other. 

Other provisions of law which seem quite weH established are also 
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considered <�pplicable. In considering licensing statutes such as ours , 
t he courts seerl'i very genei·ally; to have. made a quite definite distinc
t ion between a law \.;hich vests the issuing officer or board wjth dis" 
cre t ion to grant or refuse a lic�nsc, and a law which in itself fully and I ' 
specifically sets out the co�dipons and requirem

_
ent.s to be _observed 

and possessed by l he appllcamt. In the latter instance, where the 
1 
_
conditions arc fully ob.served �nd the re�ui�ements s�mvn t? be fully 

- possessed by U1e app!Jcant .  the act of rssumg the license 1s held to 
be a minis terial "'",,ct only, anq can be compelled by mandamus i f  a 
l icense is refused . · This LS vc1�- .well· statedl and supported by numer
our citat ions of_ authorit y  in 3.{ Am. Jnr. 956, Section 18.t. It is there 

0 s t at ed in part : 

_, " A s  a gen,t'ral rule, where �ll t he requirements of Im\;: prel iminary 
t o  acquiring .a l icense to conduct a business haYe been .coltl_plied with, 
t he issuance. of such license, 1 i f  refused,. may be compelled .. by man
damus. since such duty Is merely ministerial." 
Subs t ant ially the same rule i� stated in 17 R. C. L. 562. In facJ, t he 

sanw clist i n c t  ion and rules a/ ·e definitely r.ecogni zed and stated by 
nur own cour t  in Darby .vs. Pence, 17 Idahm 697 at Page 70.t. The dis
t i nct  ion bc 1 w<'en d isue.tionad· authority in such mattersi and minis
l C'rial d u t y .  is also wc l i co\·el·ec'l hy an annotation found i n  16 Ann. , 
C11s. 1 8·1. . I : . , 

TI.l'fC'ITi m:: a�ain t o  l\ur stat(u t�s. Sect ion' 5-n as amended verv :defi
n i tely and

. ca
.
l cgorical!y setsl  out t h e  qualifi�t t iqns which m�S:t be 

pnsscs:-:ed by .�ll!?h 9_.l)_applidant. An individual must be a Un i ted 
� t at<'s cit i zen . . must :1{ai;c beqn a bona fidl!' resident of Idaho for one 
�·e;!l' pr<'cccling his appl icat io;n. and must 'be the bona fide owner of 
/he bus iness wbrch he . prnposes to licbnse. - Like .provisions apply to 
p<fft nPrsh ips . a1�d corporatio�s. As to d isqual ifications, ·he, or \any 
pa1:t1wr n( an applying par\nership nt· act ual rnanager._ or officer 
t lwrcnf. !11' an l'lllployel'. nr �pouse, must not have been con\·icted · of 
\·

_
iola t i n g  any s t a t e or Feqenrl law rcgula i ing .or prohibiting the sale 

,,f a lcoliol ic  drinks . and nJ\ls� not within tlwo years have forfeited or 
p r rn 1 i t  t l'd t lw forfeit ure pf a lb

. 
and for ap

. 

JJ•'arance to ans\ver any such 
<.·harge : nor must he or any such part nPr or ·manager or officer of 
t I l l' pa rt  rwrshjp h::l\"e ber'n �onvicted of any felony with in 5- years, 
or· paid a n y  f ine nr compktcli any sen t rncP of confinement for a fcl
nn;· ,,· i t h i 11 ;1 Yl'ilrs. ,\]so. a I I icense shal l be reftfsed i f  any such per
""!: or spousf> of such person has posses . .;ion at or nn t he premises 
"·lwrt' beer is sn lcl of any .Feperal Liquo1' .Dea lers St.amp showing a_u
t lw r i zat ion t o sell any akol�nlic liquor. \�-i�r other alcoholic bev-
<'r:1 gl'S othrr than beer. , i . :· \ • 

' i . ":'he.«' pro\jsions here sumpiarizcd art' s ta ted \·ery fully and mctic-
11\ ,1us1y h�: nit' s t atutes.  and;, there is nowhere any hint of discretion 
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vesting in county commissioners in a case where the' statutory re-
quirements have been complied with. · 

Section 5, summarized, provides that an application for a retailers 
license shall ' be made upon a form to be supplied respectively by the 
municipality, the county, or both if necessary, - and by the State .Com-
missioner of __ Law Enforcement, under oath, showin g :  

·-

"that the. applicant possesses all of the qualifications �nd ncrne of 
the disqualifications of a r�_tailer licensee under this act; and, as to 
the municipal license, under any ordinance thereof.. Each applica
tion shall be accompanied with the' required license fee, * * *. If the
application. conform hereto the municipality, .enunty and Commis
sioner, respectively, shall each issue a retailer's: Ecense to the· ·appli
cant, subject to .the restrictions and upor/ the �onditions in this act 
specified, and, as to the municipal license, in the ordinance afore
said." < Emphasis added) 

This provision is. thought to be mandatory. Another well settkd rule . l . is, that the words "shall" or "must" are to .be ! taken as mandatory 
unless thel'e are other provisions 6r forms of v�rbiage in the statute 
oi· act in which the word is used which should bb considered as modi
fying the general rule. 50 Am. Jur. 49-52. I cah find no language in : 
the statutes nor an�� implication from the lani;'uage used therein to " 
indicate that the word here considered \Vas i11tended to be inerely 
directory, thus leaving it to the issuing authority to follov.· the 
express statutory provisions or not. or to add to the requirements t o - ;  
b e  observed in order t o  become entitled to a · l icense. O rr  t h e  con- · 
trary, and in addition to the other provisions hereinabove summar
ized and quoted, Sections 5-a and 5-b rnake ample provisions for 
revoking licenses, ( and "shall'' was substithted in 1945, replacing the 
original "may") whether because of any false statement made in the , 
application or the · failure to have and retain the statutory qualifica- · 

tions of a licensee, or in a case where the applicant had at the time ; 
of application, or thereafter shall acquire •. arty disqualificatfon pro- · 

vided by the statutes. Also a revocation shall occur if a licensee shall 
o therwise violate any of the other provisions of the licensing act here 

considered. These provisions would seem ample to protec,t against 
any imposition on the Board by the applicant 'for the license as well 
as to protect against any change in his required status as. a licensee , 
during the period covered by the l icense. Consequently, it seems to 
the writer that the legislative intent in such matters, which intent is 
always the guiding star, is well and._fully expressed by the languag�· · 

of the statutes themselves and th;thad an�thing further been in
tended. such as the Yesting of discretion or additional powers in : 
county· co'mmiss.ioners. the legislators would have expressed that 
intent also. As the law stands, the license shall issue on s t a t e d  con-· 
ditions and on a change-bf coi1diUon shall l>e revoked. 

� �-
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While we have no decision inf this state expressly applicable here, 
t h e  courts generally seem agreed that under such statutes as ours the 
issuance of a license can be compelled bv mandate if the applicant 
has fully peif cirmed and conformed to th�ir .provisions . These deci
sions_deal with various types of; li,<:!enses and I here call attention to 
som_e of them . An illustrative case from M�ssouri is State ex rel. vs. 
Ashbrook, 55 S. W. 6'.�, 48 L. R. A. 265, 268. 

Ano:lwr case involving a license for ce1,ta.in fisning rights also fol
lows t fH' general rule of min ist.eria:l duty. r -... - ... 

S t a i e  ox�:;"i. \ll-s . Dar\vin .  1 \Vash. ) l 
173 Pac. 29. . i 

In t lw mat t er · o f  retail l iquor[-licens0s. :-itten tion is called to deci- -
s i o n s _  frnm A labama and Florida. 

I. 
Harlan vs. State ( Al a. ) ! 

33 So. 858. [ • .  
l lm\"land \"S. S t a t e  (:Fla .[ l 

'· ·17 So. 963. - I 
I n  t h e Florida case an a i t empt was made to discriminate in the 

amouri !  of t he · l ieense fee to be [ paid. depending upon tne 10ca11ty In 
which the bus iness 'was to. be cpnclu ct ed . You will note that those 
fac t s  est abl ish some simila1:ity tp t h e  mat ter ·hrre discussed� - It was 
h('ld t ha-t t h i s  could not be done, in !the· fa�e of the existing law and 
t_h a t  t i l c' isstiance of  a licens\: could be com{)e]Jed. 

Jn :IIassachusL' t  t s  anot her ra t her similar case was decided. It \Vas 
t lH'n' pnn·ided t ha t t h e  l icensing power should_ be vested in the city 
cuurll'i l  or lll1ard of al dfrmen . The council had voted to issue> a 
l i < '< ' t l-' < '  and the may6r unclurlook to \"eto- �hat action. It was held 
I ha I ht· had no such [lO\\"l'r and t h e  lic0nse was - ordered issu!;d. by writ 
nf manda l t' .  i : I 

:\ k ;\ l i n n  \'S: ]1ocJ�\\\\Od, i 
1 1 :; � .  E. 10::17 

1 t is  aJs, 1  _\\' t ' l l  ,,,t ablislwd t hat  p\·en whc•re t he issu ing authorities 
an' n's t c'd \\· i t h  stnnc�. c!iserl't ion i n  such matters . the issuance of a 
l ic<'tlS<' ma�· h,, c<irn1wll<'d by manctamqs if that discretion is exer-
1 · i st>d arb i t rarily. 

,\n ll l inn i�"'." C; tsl' d i scussed· in Darby \·s .  Pl'nCL'. supra. is illustrat ivP 

, . r  t h : i t  rule. ----
/,: 1/ < l ll<' \·s. :l lnll�l_(_l C i t y .  

1 l l'.\ I l l .  :;;:;:..: .  
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I believe that case is pr0perly applicable here, as well . as the rule 
upon which the decision rests. It would see,rh that in refusing)icenses 
to those fully qualified under our statutes merely becaus�1 their places 
of business are or will be outside the corporate limits bf the cities and 
villages of the county, and at the same time issuing licenses to o,thers 
possessing exactly the same statutory qualifications but \Vhose places 
are �ithin such corporate limits, a Board of Commissione�ould 
act arbitrarily. The classification of applicants thus set up is'no
where even hinted at by the statutes, nor are any powers of discre
tion i:i such Board suggested. The word "arbitrary" is defined as 
meaning "not fixed by rule or determfoed by statute ; discretionary." 
This is its meaning, in law as gjven in Funk & \Vagnalls Standard 
l)ietionary. Believing as I do, that County Commissioners ar:e not in 
this mat.ter authorized to prescribe rules other than those fixed by 
the statutes, I think the establishment and following :bf - such er policy 
as here discussed, would also result in arbitrary acti6h by the Board. 

It has been here attempted to answer your question fully ,\vithout 
extending this opinion unduly, and I trust that thjs has been done. 
·If any detail which you . have ,\n mind has been overlooked' this office 
will be glad to give· the matter further attention upon being so 
advised. ( J, R. Smead ) 

?" . 

5/29/45-Mr. Ernest--- G.  Hansen, State Auditor, Boise. 
I 

Your letter of May 16_ submits the question, "What is the 
statutory salary for -the month of May for the Justices of 

the Supreme Court -::;J 
Chapte_r 77, LI. 1945, amends Sec. 57-502,' I. C. A., by substituting 

$6,000.00 for $5.000.00 per annum as salary of each of such Justices. 
The Act was approved February 28, 1945. Your question therefore is, 
more than sixty days having elapsed since the adjournment ·of that 
Legislature, such period having expired on May 8 last, is the amend
ment now in force ? It it i�. then the salary figure for §he current 
month is a matter of simple_ ca.lculation. 

If this office felt that the subject so presented had not already 
been decided by _our Supreme · Court, the conclusion reached might 
possibly be other than the one which has been arrivecC·at. However, 
in 1907 our Supr�me Court _considered and decided practically the 
same question. The legislati"v� session_ of that year passed an · Act 
raising the salar)i · of Supreme Court Justices and District Court 
Judges to $5,000.00 and $4,000.00 per annum. respectfvel,y. LI. 1903. � 

p. 465. Therefore the salaries had been fixed by an AC:t .of 1903 at 
$5,000.00 and $3.000.00 respectively. LI. 1903, House Bill No. 151.  
The action referred to was commenced jointly by the Dis�rict Judges 
of the State, then seven in number, to determine whct]1er the 1907 
Act became immediately effecti\'c and so superseded the !Act _ of; 1903. : • •  "!> 
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The court referred the matter. t l� Art. 5, Sec. 27 of· our Constitution 
wh ich pro\/?es as follows : 

' � 
"Cha:ige in compensation of· oflficers.---The legislature may byl Jaw 

dimi11ish or ... increase the compen�ation .of any or all of- the following 
off icns. to-wit :  * *'('' * just ices dr the Supreme Cou'rt, and judges of 
t h e  dist rict courts * * * * "  _ ·I . 1 

i 
The court- held that while q1e Legislature ma_y so increase or 

dimi nish such a s;ilary, sucti dinpnution or increases does not affect 
the compensation or .an officer "fo office at the time o'f such diminu
tion or increas0." Thus the co�irt concluded that the Constit�tion . 

-
a bso l u t L• ly bars t l w  application !or a law increasing the salaries of 
our judges· during thL' t erms . of jmy such officers i:h office \':;:hen the 
law goes into effect. Applying �hat decision to the presen�ate of 
facts t o  which your inquiry reJk11 es . it_ is thought that so ' long as 
the decision jus t summarized rbm�ti ns in force the matter is not 
open- to cims truc t ion . -\vooils et�[al. vs. BragMv, 13 ·illa. 607. -

In the sanw decision t he court also pointecf out that the · 1907 Leg
i s l a t  Url· had made no. appropria� ion. suffident to pay the increased 
sal aries of- the District Co\1rt iudges, and held that this in. itself 
�hm\·pd a l eg i s l at ive i n tent. that , the Act should .not become present
ly P ffl'd i\'l' , but should stand in �1beyance until the· expiration of the 
t lwn n11TPnt t erms. so lea\·ing d1e 1903 Act in force until that time 
s h o u l d  arri VL' . From informa t ioln also . obrnined from your office, i t  
appl'<ll'S t h a t  t he same i s  t ru e  in [ t l-lis instance� N o _  increase o r  ad_di
t i1m was mncle "�n t1w 19-±:� appro[ir iat ions for the biennium to expire, 
nor is t lw appropl'ia-t,ion for ",;alaries and wages" · to the Supreme 
( 'ourt for tlw forthcoming bieni1 i u m .  whic_h commences next July 1, 
s u !T i,· iP'nt ' t o  pay t he Increased salaries oY1 t he Judges in additiort to 
;di ot lwr salariPs a 1{�1 wagl'S t Ji bC' p�i i d( from that appropriation. 
Tlwrl'fon'. if the rPasoning, in \\'oods Ys. JBragaw be' sound, the de-' . 
cisinn abo appl ies here. to ·  the f' ITect th<11t the 1945 ·Legislature in-
i 1 · 1HlPd t h a t  t lw amen dnwn t ;;!tJiulcl not become effectiye 

,
until the 

1 · -.; p i ra t i o n  o f  t lw l'<'SJH'l't i\-L' ctll'l'.Cn t  terms .of the Justices.� 
�inc<' ii is 1111\ w i t hin t h <' .  ptn�·er of t his o ffice to contravene any 

ni l <' IH'n• t n !'cn·,• announci>cl by Hie court ,-. .I am re!Lic.tantly compelled 
t "  coJH=! udc• t h at t h e• ,;al an· incn>ase lwre 

.
considered is not presently . ., I . . 

in for1..'t'. ' 
For t IH' sanw 1;c•asnns t ii,• sa1a1e conchision is n<'Cessarily reached 

iis ! 'OllCl'l'llS lJ is tri L' t Court .Ju<:lges, \\'h(1:st' salaries were increased 
; �  - . . ' 

by t ill' s� inw anwndnwnt . I 
Sl>m•' q1w,;t !cm was ma1k in i h i� o ffice ;,s to \\·Jwther or npt thl' 

( 'ndl' "''ct i o n  ahn\J.' c i t ed s r i l l  rJ'main,; in  forcl', .because of the fact 
t lw lq :;isb t i\'<' ;1c t \l1n lwre : is. �n far as! proceclun• is concerned, a 
\ i t t \,,  ,jtfrn' n t  fn1m t h a t  ,,[ 1\l(i7. .-\s abo\·e s t ated. at that time a 
1 1 , •11· ,.\ c · t  n·:is p:i.-st•d. n•i'1e;d;i11g ii m-. in :my o t lH'!' way, while here thP 
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1945 Act is �xpressly amendc.t�ry of the Code section under which 
these sajar-ies : have been paid ever since 19.07. That is, whether 
present salaries should be paid pursuant .to the Code section or 
whether the amendatory Act would in effect repeal i t  and: so, not 
being presei:tly effective, relafe the matter of ' amount of salaries · 

' back to the .i903 Act or poss_ibly to th;;- salaries as originally and 
temporarily fixed by the Constitution. After cansiderahle investiga
ticin the com�lusion has been 'l'eached that ._the Code provisions, Sec. 
57-502, remain in full forcG'--and effect until s.,uch a time as the 
amendatory Act becomes eff�tive, v.;hfch is to say;,-on the expiration 
of the respective current tenns of office. Californi a  in particular 
has a decision arrived at under a constitutional · provision' very muci1 , 
the same as our ·own above cited which is squarely in poi'nt, the 
salary statute of that State· having been amended expressly by a 
later Act, just as here. It was held that the former statute remained 
in· force ·until the amendatory 'Act should take effect. Harrison vs. 
Colgan, 82. Pac. 674. · The whole question was related to and de
cided under the well established general rule that no legislative Act 
becomes a law until its effective date. and the court held that in just 
such a situation as ours the Constitution fixed the efTective date of 
the salary amendment. 

It is not here in�ended tc assert that the decision in \Voods vs. 
Bragaw is necessarily beyond criticisrn. It must be remembered tha t  
iJ1 1907 the proceedings, discussions and debates o(our Constitutional · 
Convention of 1889 we_ re riot available for conside_ra tion by our · court 
as then constituted. The sten_ographic record was later studied and 
transcribed by . the late I. W. Hart. then Clerk of our Stlpreme. Court ,  
and . the transcription compiled and printed in ·a two volume work · 
in 1912, thus const'i tuting probably one of the greatest contributions 
to the bench and bar of Idaho, and therefore to ·-the public, . that has 

· ever been made. \Vhether, had fhe , Court of 1907 had access to : 
those proceedings, a different decision might have been reached, 
one cannot say with any assurance. but a reference to t he, record 
furnishes intere.sting food for thought. 

After . . fixing t he salaries 6:' Justices and .Judges of Courts ( Art. 5, 

Sec. 17) to be as there stated "until  otherwise provided by the Legis
lature," and after also fixing the salaries o'f state executive officers, 
(Art. 4, Sec. 1.9 ) and in that connection providing that the Legisla-: 
tu.re might .-diminish or increase the compensatfon of such · executive 

officers but 1hat no diminut:on or increase should affect the sahlrips 
of 1 such exei:;utive otTicers d11ring their term, with the pri"J\'iso that 
provision might be made for . the payment of expenses of'..certain ex

ec�tive officers while. traveling on the State's business, Sec. 27, Art. 5 

. came up for�<:onsid�ration and discussion. It should be noted that 
up

' to that time there had been no inh ibitioi: agains� a change to that 
time there had been no inhibition against a change in the salaries 
of i the Ju4es during current te,rms of office, the only provision be� 
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ing as above quoted, that :he
. 

c;onstitutional salaries . should obtain· 
until otherwise provided by th� Legislature. When Sec. 27 \vas 
reached it originally provided that the Legislature might diminish 
or increase the compensation of. the executive officers there named 
but t hat none such should affect the compensation of the officer 
then in offic;e

. 
during his .term. Then followed a ·proviso for payf!lent 

of expense .to certain named. executives "incurred while in perform
ance of offi�ial duty." "If "compensation" as there used be taken 

, a;; synO�yn10us �ith "sal8.ry" as:'.already used in Art; · 4s Sec. 19, the 
Jater sc�tion \'(ould seem to have been mere repetition of the former 
in the matter of increasing or · diminishing salaries, Immediately · 
t here followed extensive discussion andl debate among -the members, 

. all based upon the 'proposition that Sec. 27 of the Article ( Art. 5 )  
should .also provide for the payment o f  the expenses o f  Judges and 
District Attorneys.- (Constitutiqnal - Conventio.n Proceedings, Vol. II, 
pp. 1 572-1573, 1 58-1-1589 ) .  The question ·of allowance of exp'enses 
seems fo have been the only thi�g· in the minds of the delegates and 
wh il e ti1c proponents of such i allo\vances were not successful i n  
procuring i t  to b e  included i n  the proviso with which Sec. 27 concl udes. s t i ll it is about that question that the whole discussion oc- · 

curred. The net result .was thht the Judges were
. 
included iri the 

sC'ction1 previous to the proviso �or the· payment of expenses . .  · When 
t his is  {'onsiden>d together with the section already adopted fixing 
court rnlaries and providing for: the clh.ange thereof by the Legisla
t urc. there may be at least a fafr question as to whether the conven
t ion

· d<'l ibcratcly included them! in Stec. 27 as not _qualified to re
C'l'ivc t he kgisl a tivc increase ofi saliiry occurring during their cure 
rL• n t  t l' rt�1 of office, or whether 'the word "compensation�' as used in 
SPc. :n was then used and understood as applying ·to necessary ex
penses only as distinguished fro.m "srularies." As above suggested, 
t'XPCU( iYC salaries and t he ir increase O� diminution had \_!ready been 
t'i1ken care of by t he earlier section. and another earlieii'.section had 
prm·icfoct for temporary court salaries, and otherwise left it to the 
L<'gislat urc lat{'r to provide. aftier H� -_11cloption of the �o�titution, 
wh a t  those salaries should be. : Reference to the printed report of 
t he decis ion i n  Woods vs. Braga\v. <ind to the briefs of opposing 
counsl'I as t here summarized. discloses t hat the particular consid
t'rat iPn lwrc suggested was not presented or considered by · the court 
;i t t h a t  t ii'm;-. 

\" it'\\.c'rl from t he sanw angl<< · as ·1 1w C'i tcd law now stands. i t  is 
· l m possi bh'. if See. 27 of Art. :; was int ended . to dear with salaries 

ra t lwr t han with expense. to pro\·ide for an i i'icrease of the salaries. (.
or Supn'me Court Justices which will take �ffect as to all incum: 
bents :1t the same time. The iterrns arc "stagger�si'' and the nat
ur;il result would be that certain .. ;;f t he incumbents, first one, and 
then three, will be paid larger salaries than the others: thus pr6-
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ducing a� inequitable -condition, This has been- su.ggested as another 
matter which perhaps ought w be considered in determining the 
intent of the framers of the Constitution .. -�r: _ -,-,_ 

· 

However, under the rule of stare decisis, it is thought that the 
conclusion is unavoidable, that the 1945 salary increases do not 
take effect until · the respective terms of our incumbent Justices 
expire. _:__ ( Frank- Lang1eyt--. 

' ' 
IN RE: l\IUTUAL FIRE INSURANCE COl\IPANIES 

10-5-45_'._Mr: Edward B. McMonigle, Director of Insurance : 

I have under consideration today your letter of October 1st, 
wherein i you ask for an immediate opini,on upon the - folfowing 
question : 

I 

"May ii:he Bnard of Trustees of School Districts pledge the school 
district to become a member of the Snake River Mutual Fire Insur
ance Company, a domestic Mutual fire insurance compqny, for ·  the 
purpos�j of pu:'chasing fire ins�rance · coverage on the buildings and 
contents owned by the District ? The. Snake River Mutual Fire In
surance i Company is org_anized . as provided for in Ti tie 40, · Chapter 
17, Idah� Code Annotatep. 1932, and all acts an:iendatory thereto."_ 

The Idaho legislature ;has provided the method for paying- insur
ance premiums by common- school and common joint and independent 
school districts . .  Under Chapter 7 of the Idaho=Code Annotated, Sec-
tion 32-7ol. we find the following language_: 

' · 

"32-701. · SCHOOL BUDGET.-Prior to the . annual meeting in 
common and 'joint cpmmon school districts the board of trustees shall 
preparej on forms prescribed by the state . board of education and 
furnished by the county superintendent, a budget setting forth the 
expenditures of the district for the pasf year and the requirements 
for the !school year next ensuing, itemized and classified as follows : ' 

" ( g) Fixed_ Cha.rges . Including (.1) tuition. ( 2 )  rentals, ( 3 )  insur
ance pr�miums and ( 4 l interest on 'outstandiI?g bonds.'' 

The l�gislature having delega
.
ted . this powen to common school dis

tricts for meeting premiums on'. insurance, thei foregoing provisions of 
the statut� should be complied with. It has -�ven made the payment 
of prerriiuins on insur_;;i.nce a fixed charge the same as maintenance 
and salaries o: teachers. In my reading of Corpus Juris and other 
.,text wrjters in hope of finding _a case exactly in point, \vhich I have 
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I - . , 
been uhablc to do, a majority of the courts held that a budget levy 
is directory and when the le-gislature prescribes . the method as it 
does in Idaho, it should be folldweinrnd obeyed: 

In .suppor.t of thfs sta.tement; I wish · to cite an Idaho case wherein 
1 he Supreme· Coui't of Idaho ini a suit' entitled Schoo·l District No . 8 
vs. Twin Fal l s County Mutual jFire Insurance Company, 30 Idaho P. 
·100, · held that. its "members cannot become members of appellant 
company or any such company without - becoming an msurer of the 
property. of its members �nd llis liability · for the benefit of the other 
members w ill be unlimit�d or i limitecl only by the amount of insur- . 
ancc in force and the solvency of the members of the company." 
Further, sc_c Tuttle vs. silt La�e City,-294..Eac. Page 294. I find also 
citat ions in Corr: us Juris, Vol�me 56, Page 639 holding that Where 
levies arc made and approved b� adopted by school trustees, that this 
is the r>rocedure that.should bb complied with by the school districts _ 

and no other. I have found [one case in the 'state of Washington 
where a common school district diverted funds derL\'ed from a levy 
in order to aid their -student� in obtaining vocational benefits and 
model training in a Normal irl.stitution, and the Supreme Court held 
that  'i h is was invalid, and it  is / my judgment that the converse is true 
where t he j�ining of a s,chool l dis�rict with a mut�al insurance com
pany · to receive funds other than m · a  manner provided by law, would 
he · i nval id. Sec School Pistriqt vs. Spokane County, 20 L. R. A. (ns)  
1 03.3.. In ot her words. the legislature having provided the method in ° 

Idaho for a fixed charge which designated insurance fpremiums as a 
tixPd chargP; and specifying ryow the money shall be 'Obtained is the 

I 
law in t his s tate, and it  is my opinion t hat if the board of trustees 
pled:gpr] I he dist rict  by; joining a l11UtUa] inSUrance COtnpany, any taX
payN· in t lw school dist rict could enjoin them .from such procedure. 

I knee it _is my opinion thaf it \Vould be invalid for - the commo.!1 
sclwDl district :  to become a n�ember of a mutua] insurance co:mpany 
in Idaho ir1 order to obtJo!in- insurance f'o\·crage on school buildings 
and t lwir con\ Prit s .  t M. Rfcse lfatiabD.ugh. Sr.) 

-
I i · 

IN" RE:  IXCO:\IE TAX 
1 :2 - 1  l - 1�1 :\ I r. .L -c(. Vaugharn . i Dircttor. Slat e ·  Income T,ax Depart-
nwni : ) : ' ' ·  • I -

Hefcrring fu r t her tn t hp irH}uiry rcintahicct in yqur letter of Septen1- 'I - -__;:.-= 

lwr :!�1 t h  l ast . a ratlwr comp/et� im�estigal ion. has bee� made of the 
Ft•dt0ral and S ta t<:'  decisions �1pplicablc. i , 

Ynur quPst ion concerns t hb \"alidi't y or the foliowing provisions of 
t h t' s t att- li1\\", \\" i th  particulalr atten tion to Fede1;al bonds : 

"ThP 1�1�111· ;;·oss_i
_
n:ome inf el udes •• * * * . . all int erest \received from 

Fe<leral, S t a tc.- mumctpal . anr other . bonds. • 
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That p:r;ovision was placed in the Act in 1933, 1Chapter"l59, Se�tion 4, 
ameridi.hg code section 61-2412; ' Ther� seems to b� no· question that the 1.aw is as stated in the let
ter �f this Office written on November 15th, that a state tax: lai<l 

-dire!;:tl� upon income from Federal bonds. is not -permi tted by the 
Federal Constitution. Article 1, Section 8, Chapter 2. The provision 
cited ehipower� the Federal authority to borrow money and pledge 
its credit for the same. The case heretofore cited, l\Iacallen Co. vs. 
lUasactlusetts, 279 U. S. 620, very definitely states the rule that a 
state rrlay not tax income received from Federal bonds by the holder, 
whethe,r or not there is a Federal statute prohibiting such taxation, 
stating: that the Constitution itself prevents such taxation. A later 
decision reiterates_'lthe same ·rule, EducatiJJnal Films Corp. vs. \Vard, 
282 U. /S·

. 
379, 3�9, ·75 L. ed 400, 405. Tlfe '.same rule is referred to in  

Northwestern Life Insurance Co;, vs .  Wisconsin, 275 U. S.  136, 72 L. 
� �  

- . 

Referring to State decisions, the ·washington court has cited the 
Macall�n Co. case, and stated the same rule as applied to the' taxa

- tion ofi income on Federal bonds. Aberdeen S. & .L. Ass'n. et al vs. 
,Chase, !289 Pac. 536. ' , , · In February of this year. the . California court stated the same· rule,. 
Southe�n ·Pacific Co., vs. McColgan, 156 Pa�. (2d) 8�,' 89. 

PerrJaps Congress might by .statutory law permit ' such taxation by 
'the states, and accordingly search has been made for such a statute 
if any [should be found to exist. .None such has been discovered, and 

, so far 1as the sources of such research go , it seems that no such stat
ute exists. It must therefore follow that the provision of our state 
law h�re referred to does not empower state taxatioh of · the income · from }�ederal bo_nds. 1Perhaps I should add, that in numerous in
stance� In the past, Congres� has specifically provided that different 
variet\es of such Federal obligatjons .are exempt from taxation , but 
in vie\f of the decisions based upon the Federal Constitution it would 
seem that .any · such provision in a special statute is unnecesary. i 
suggest this be�ause it might otherwise be thougl1t, from a compari- · . ·  
son o �  the various - acts of Congress authorii�ing bond issues� some . 
specif�cally_ exempUng them . from taxation and -·some making no men-

. tion of that matter, that such a prohibi tion ion the part of Congress 
is necessary to create the exemption. Such, howe\•er,- seems not to be 
the case. < J. R. Smead) ' 

� ' � 

IN RE: STORE LICENSES 
' -

3-11-4.\3-l\Ilss Margaret Brennan; Director, Store License Division, 
Replying to your query as to whether a person holding a store I i� · 

�ense ! in ·his own name and also holding a store license or licenses as 
a partnership with another _person o:_;:

persons, is entitled to offset the 
taxes ! paid on h is individual real property and improvements thereon 
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against the license fees paid on the parrt{iersbip stores, I beg to advise 
you that i.n my opinion they would n�t be entitled to do so. 

Your attention is ,djrected to Section 5-a of Chapter 113 of the Ses-
sion .Laws of 1933, which explicitly provides : - . 

"That any person, firm, corporation, co"partnership or association, 
npon which any licens'e- .fee is imposed under this Act, hereafter in 
this section called "licensee," shall have the right to offset against 
�uch li cense fees all taxes paid by sueh licensee · upon real property 
or improvements thereon; situated in t.he State of Idaho, owned and 
used by such l icensee in connection with' its business; * *". 

· It is clear from this section_ that a, partnership licc.nsee is not enti
� led ·lo any offse� except'- upon real property or improvements thereon 
(>wned and ··used by such licensee' in connectiOn with its business. If 
J he l icensee is a partnership the real property or improvements 
thereon must be used in connectfon \vith the business qperated by 
$Uch partnership licensee. - The fact that one or more or' such part
ners niay b.e engaged in business as an individual or in partnership 
w i th other persons in some other business would not entitle such 

- part ner to offset taxes paid as a licensee i'n such<-0ther· businesses 
_agains t  the license paid by the part�ers first named. · In other words 
no licensee " is ' entitled to offset any real property taxes against the 
s t ore t<LX C'XCept the .real property tax,,,paid by the -licensees on the 
i1<i r t icular businPSs for which the store tax is charged. ( Phil J. Evans) 

IN RE: �CHOOL FUNDS 

! 
:i-1 -1-•IG G. C. Sullivan. Supt. of Publi([: Instruction. 

Xou1· let t er of Ma)i 3 requests my oplinion on the following question : 
' 

' 
' 

"Can a11 Iclaho school district legally pay school districts of other 
s t a t <'s. from ' its general. fund for sei::vices in providing schooling for 
Idaho l0h i l drC'n_ confinC'ct"'in convalescent \\:ards of hospitals in other 
�t  a t t�s:· 

Idaho has (Jl'O\'idecl in t�reel sect ions of the Code. how money may 
iw raiSL'd and_.paid out jn schdol districts. Section 32-615 Idaho Cdde 
·,\ n no t a t l'd, enumerates t h e  power fixed in all school districts in 
I dah:o. Sl'<;:t ion 32-616·  giws addit:ionai ' powers to school districts and 
SPct inn :i:.!-G17. al so grants adalitiqnal powers to independent Class-A 
d i s t ricts.  I n  . none _of t lw for�going. sections. or elsewhere, is there 
a u t hnri t y  gi>�en to any school district in the state of Idaho to use 
funct'.s to pay for schooling of lrdaho children in a sister state receiv
i n g  t rt'a t m <;nt ns recited in your letter ,and I ha\:� �earched the Code 
nf om s t a t .:> carl•ful ly and I find �"lo section that authorizci; the pay-
111t'ni o f  lll<'ll<'Y for t h i s  pt!rpdse. J !C'n:Cl', WhCl'C' there 'is flO express 

' -
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authority given in · law for the p�yment, it is my opm10n that' the 
_ school districts cannot pay Utah, or any other state, for this. service. 

Our �upreme Court has held in a case entitled Parson� v. Ben 
Diefendorf in 53 Idaho 219 that the Commissioner of 'Public Invest
ment coltld not spena s;hool funds : ·.except as expressly authorized 
by law."1 -··- ' 

It is, therefore, my opinion that an Idaho school district cal)not 
legally pay school districts of other states from its general school 
funds for services in providing schooling for Idaho children confined 
in conva�escent wards of hospitals;' in other states. lM. Reese Hatta-

"baugh, Sr;. ) 

-.-, : IN RE: TEACHERS' RETI�EMENT SYSTEM ! 
6-24-46----]G. C. Sullivan, Secretary, Teachers' Retirement · System� 

This isl in resH_9pse ··to your Jette� of June 17, 1945, wherein you ask 
for an o8inion of this office on the followfog qu�stions : .. · 

"1. Wpat is the status of 70-year-old teachers in the Rctii'c�1ent 
Sy&tem i-ho have not signed a contract by .June 30th ? 

2. Those teachers becoming 70, or will become 70 during the com- ·· 
ing year, ! m\Jst they file ad application for retirement prior to June 
30th of this year ? 

.· 

i ;> I • 

3. HO\\' will they be affected under the Teachers' Retirement Sys-
tem if thJy become 70 and- have not signed a contract for next year ? "  

i . , 
I . 

The Act aommonily called Teachers' Retirement System or what is 
known as H. B. No. 10 became a law in the State of Idal10 upon its 
being signed by the Governor of · Idaho on the 18th day of 'March, 
1946, andl I believe, that- your questions are fully answered in Sec
tion 5 ( p. 7) of the Act beginning with.line 2 thereof and ending with 

. line 12 thereo(
. 

"This Section reads as follows : 
· 

1. SERVICE RETIREMENT BENEFIT.- ( A )  Any member may 
retirE?' Lipo,n written application to the Board of Trustees setting forth . 
at what time, not less than thirty days - nor more' tha,n ninety da)'S 
subsequent to the execution and filing thereof, he desires to be re- · 

tired, pro\•ided that such . . member at the. time so specified for his 
retirem�n\: shall have attained the age of sixty vears 'and not with- , 
st anding t.hat he may ·ha\;e separated f�om .servic�. . 

( B )  An� rnember. who shall atJain the -age of se\•enty y�ar;s shall 
be retired \ forthwith under the provisions of this ad ; provided, how
ever, that if su-ch member shall attain the age :of seventy years · 

during a �chool term in which he shall be engaged in service as a 
teacher. such member inay at hi!i option commence pis rctircmcni at . 
the end of '.such school term. 
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It will Jp_pear from the foregoing tha� a teacher has the right to 
elect to rp'tire ·upon his becoming the: age ! of 60 years� If the teaciher 
does not elec_t to retire but has atta:ined �he age of �O yars , he must 
be retired forthwith. . , _ 'l · --2 : I - - , .. "If such member shall attain thT . age of seventy years during a 
school term in which he shall be engaged 1rr service as a teacher, such 
member may ·at his df)ifon commerlce hfa · retirement at the end of 
such school . term." - j 

I am of the opinion from the for�going- th�t a teacher may volun
tarily retire upon attainil)'g- the age chf '60 or any of the years between 
the age. ·of 60 and 70 buJ if the teacliier has attained the age of 70 h e  
must be-ret ired. u: i1owev;r, he ar±-i�es at the age of 7 8  during the 
school term h� may at his opt io� commence his retiren�ent at the end 
of the school term. ' .. 

I am of the opinion that the teacher who will become 70 years of 
;ige du.ring the com ing year would nbt ha:ve to file an applicatio{i for 
retirement as t he statut� pro�·ides upon h is becornipg the age of 70 i 
he should be retired forthwith. ' · · �. 

i: I am further of 1 the opinion thatl such teacher s,hollld be retired 
for t hwith .upon his at taining the age iof 7GI and"the fact that he has or 
has not signed a contract fo0r the co�ing year would make no differ
ence. If a t car:hcr has s'igned ;a contract and the teacher is teaching under t hl' qont�·act prior to his becoming the age .of 70 he would be 

--.• �.,. :· • • I i· perm i t t ed to comi)letc his school year tinder ·the_ provisions of the 
law, or i f  he dl'sires to he may vol�ntarily retire ti1mn his att aining 
thP ag<' of 70. < Thos. Y. Gwil liam ) · 

IN RE: SCHOOL LUNCH PROGRAM 
R-:27--H) '.\Ir. G. C. .. Sull ivan . Sppe_rintenden t of Publi� Instrnction , 

; I 
I ht'g to ackno\\'Jedge receipt of your request fo.r an opinion of this 

o ffj,,,, (m t lw follo\\'ing quest ions : 
· · 

-· : : ' . I \• . 
" L  :\Im· t hl' S t a t e  Sup-erin�endcnt of Public Instruction act as the 

S t a t;_, tdu
.
ca t ional Agency uncler the terms of Public La\V 396 of the 

79t h  l\111gress gt·nPrnlly knO\\jn as the National School Lunch Act ?" ' 
- I , : . . 

Yes, prn\· ickd he is so des i�nated : as pro\'idecl in sub-divi�ion 2 of 
p:ll'agrap.!1 { cl l of ,St'ction 11 bf the ' .ti.ct. c This sub-division provides . ·. 
t ha t  t he s t at e  l l'gii;lature ma)J dhsignate the S t a t/:' Superintendent of 

: �- : I I : 
Puhiic I ns t ruc t ion ' a.s t he · ·s tate Educatioinal Age.licy" under the Act. 
or \hat during -the· period ending Ju:ne 3(). 1948. foe Go\'ernor of the 
s t a l \• may dcsigna t c' any agency c'ir agencies \\•frhin the state to carry 
nut t IH' funct ions n•qttirc:d of a "Sta l l' Educational ,Agency" under 
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' �  

the terms of the Act. Therefore, if the State Superintendent has 
_been designated as such "State Educational Agency" either by the 
state legislature or by . designation of the Governor, he may carry out 
the fun�tioris oCsuch "State Educational Agency" as provided by 
the Act. 

"2 . . May the State Superintendent so designated as fo� "State Ed
ucational Agency:• under the Act administer the National School 
Lunch Proiram as provided under the Act and execute the necessary 
agreements, ; and receive funds from the Federal Government .  and re
imburse participating schools for expenditures under such Sdfool 
Lunch Program and how are<such expenditures to'oe handled ? "  

� ' - ' 

I feel that the State Superintendent having been designated as the 
"State Educational Agency" under the Act, would have power to ad
minister such program and receive contributions as provided in the 
Act, and receive such contributions as are contemplated under the 

· Act. Such ; contributions when . received by the State Superintendent 
· as such "State Educ.;itional Agency" would becomi:- state funds, and 
·. would be appropriated for the purpose of carrying out the provisions 

of the Act ! as provided by terms of Section 9 of Chapter 48 of the 
Standard Appropriations Act of 1945. Our Supreme Court in the 

. �ase of St�te vs.
-�9binson, 59 Idaho, p. 485 held th<1t such funds e�n -

stitute public �ys and are to be disbursed as other public funds 
are disbursed. 

"3. May balance remaining in such fund of monies received from 
the Federal· Government be returned to them at the end of .  the fiscal 
year ? "  

Yes. provided claim i s  first made therefore and the same i s  ap
proved by the State Board of Examjners. 

"4. May Federai monies confributed to such State Agency for 
, Sc�ool Lunch Program be distributed to non-pr_ofit_ private schools if 

they desire to participate in the program ? "  · 
, 

No. As these monies become public monies of the state upon re� 
· ceipt by the State Agency, the State Constitution prohibits. the State 

Agency from distributing any state funds to any priYate , non-profit . 
s,choqls. The Constitution provides as follows : 

"Article 9, Section 5. j\�t?ither the -legislature nor any county, city. , 
towri. township. school district. or other p.ublic · corporation, shall · 
ever1 make any appropria'tion, _ or pay from any' public fund or moneys 
whate\'er, anything in aid of any .church or sectahan or religious so- . 
ciet);, or for anY sectarian oi· religious purpose. or to help suppoi·t or 
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:,;ustain any school, academy,: seminaify, college, universi_ty or oth_er · _ 

literary er scientific ins�itution, cont�olled _by any church, sect_arian · 
or religious denomination whatsoeveq nor shall any grant or dona:, -
tion of lanq. money or ?th�r pers�nal l property ever be made by the 
state,-or any such public corporation, !  tGl any· church or for any sec
t a rian or religious purpose_ ( Phil J.Ev(ans ) 

'1 . 
I 

__ _____j_ 
! . i 

AGRICULTURE I 

...---1-8-45·-�-E. N. Pettygrove, Secretar}', Idaho Advertising Commis
s ion. In re : 1. Idaho Advertising Tax not applicable to potatoes 
an�L_onions shipped into Idaho from rmints outside- of the State and 
later shipped out of Idaho under orjands and markings indicating 
they were raised within Idaho: 2. P.roduce from states other_ than 
Idaho shall not be shipped from Idaho under brands, labeling or 
markings on packages or containers ih which produce is shipped in
dicating that the contents are Idaho products. ( Phil- J. Evan-sr, 

1-16-45- -Hon. -Jesse R. Fah, v. S. i  ]J€.pt. of Agriculture. In ab
sence of ruling by our Supre�e Court i t .  cannot be said with ·assur
ance t hat there cannot be two summary foreclosures of chattel mort
gages in two counties at the same time. It is ·suggested that the 
Canyon County property be replevied. !and thus remove i t--lawfully to 
Gi•m County where _the mor,tgage is , recorded, and there foreclose 
against the i.vhole property in1 a single proceeding. ( J. R. Smead) 

· 

, - '-I : . • � � 
3-23-_45-- -Mr. George Hersley. ' Commjssioner of Agri_culture. A mem-

ber of t h\' legisla ture may also be appointed .Dairy Inspector or be'- · 
appoin ted to anv other office i as long �� the c_!uties of the two offices 
do not confl ict �nd unless thJ office i� one created by the legislatu�e 
of which _t he appointee in question is a member. (J.  R. Smead) 

. •  , . I ; 
5-9-·15 --Mr. George Hersley, Commjssioner of Agriculture. There 

is no way t ht' state may regulate tHe extent of the . 
noxious weed 

Pradicat i�n program in each county. J Clrnrles s. ,Stout)  
6-23-45 - Mr.  -D iilbn \V. L�ter, Dephrtment of Ag-riculture. Fees · I t -

cnllc'C t Pd in t h e  admin istratiOn of t hp Artifidal Insemination Law 
passed by th e 19·15 Session o� the_,_Legis*;.ture. in view of the lack of 
any app1:opriation of said fee$ by saidf, legisl at ure , must be deposited 
wi t �1 tht' S t a t e  Treasurer. , ( F]hil J. Ev�n� l - · 

_ 7-9-·1 5 - - - ?llr. Chas. Shaw. Dr
.
rector of Dairying, De!?artment of Ag

r1cult ure. A s t oreke<'per takmg ordei's from a wholpsaler for oleo-
111arga ri rw and dl'lin'ring saA1e to cujtomers must hm·e license and . - I place s t amp on such okomargarine. t Phil J. Evans) 

_ S-:25--IG-- Wilson K<'llogg. B�n-eau of Plant Industry. Beekeepers of 
o t ht·i· s t a t <'S may b_ri

_

n

_ 

g bees ilt o  Idahd. so Jon

_ 

g as they haYe complied 
w i t h  t llt' cnndi t io11s of Sect ior 2:2-1911 .j I. C. A. If sa id beekeeper re-

-
l ' . - - . . I 
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1 -
mains here during honey flow h e  must pay tax set out i n  Sections 22-
1912 and 22-1913. ( Thos. Y. Gwilliaml 

8-27-4G-Mr. George Hersley, Commissicnei;, of Agriculture. ( 1 )  , 
Cull potatoes may be shipped in bulk , intrastate but not interstate. 
( 2 )  Cun : potatoes may not be shipped in containers either· intrastate . 
or interstate. (;3) The law restricts the shipment of graded potatoes 
tci containers both intrastate and interstate, ( Thos. Y: Gwilliam) 

AUDITOR 

5-29-45�Mr. Ernest G. Hansen. State Auditor. The statutory - sal
ary for May for the Supreme Court Justices _is $5,000.00. Salary 
changes do not affect the. officers in office when tfie law goes into -
effect. � Frank · Langley) · < 

9-14-45--Hon. Ernest G. Hanseri, State Auditor. Bowling alley 
licenses should be issued and collected for on the fi.scal quarters of a 
year-fiscal quar_ters being from January 1 t9 March 31, April 1 to 
June 30,; July i' to September 30 and October 1 to December 31 of 
any one year. i Phil J. Evans) · 

1-29-46--Ernest Hansen, Auditor. A di_strict judge appointed dur
ing t!J.e present term would be entitled to the $5,000.00 salary, passed 
by the 1945 Session Laws. The law prohibits the raise only during 
the term for \vhich he was elected. ( Thos. Y. Gwilliam ) 

' . . 

BUREAU OF BEER ftEVENUE -

4-18-45-Mr. J. A. McDevitt, Director, Beer Revenue . . ( 1 )  Li-: 
censees �or selling or distributing beer, should flle. a new schedule of 
prices conforming with those authorized by the OP.A. ( 2 )  Beer 
stamps must be cancelled by retailer upon emptylhg ·of packages or 
containers. Containers or packages on which stamps have no_t been 
cancelled can be confiscated. ( Phil J. Evans) . 
· 6-15-4S-Mr. J. A. Mcpevitt, Beer Revenue. No person '(nay law
fully.,.,sell 1Jee1· to the ultimate consumer in the State of -Idaho in any 
quantity unless they have a retail beer license auth9rizing such sale. 
(Phil J. Evans) 

9-15:45-Mr, J. A. McDevitt, Director, Beer
. 

Revenue. Retail Beer 
licens-es may not . be issued over the. signature. of a manager or other• 
Pmployee of the applicant. ( Phil J. Evans) 

1-110-46-Mr. J. A. l\'IcDeYitt, Director, Beer Revenue. Beer licenses 
canr\ot b:e transferr�d from one person to another upon the sale of 
prop(�rtypr at any other t ime. ( Phil J. Evans) 
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' . { BUDyET BU�EA:£J 
1-8-45-Mr. Alvin H. Readirtg, Director of Budget, ·Money i n  Gov

i:rno1"s Law Enforci:ment Fund may nut be spent for : ( 1 )  Uniforms 
for the ,National Guard. · ( 2 )1 Caretakers for National Guard Field 
Tt"aining Camp. ( 3 )  !Water for National Guard Field Training Camp. 
t 4 l Freight expenses occasioned by shipment oL equipment to vari-

, ous parts Of the state. Such !  expenses should be ear;d for by legis-
lat i\'e apprnpriat ions. ( Phil Ji. Evans) 

. 

I . C.�NDID . .\'.TES-ELECTIONS " . I . 
5: 17-46 -l\Ir. Georg� Ambrpse, Attorney at Law, Mackay, Idaho. 

A county auditor may keep h1s office open after closing time for the.. 
rece ipt of filings of npmination but he cannot be compelled>to do so. 
'fhe filing must be "ii'i" the aJditor's office and receipt of such pape�'.s 
in  t he store or in the home of !the auditor ,would not constitute a legal 
fil ing. ( Phil J. Eva;ns) 

6-'6-46- ·Mr. Reilly Atkinson, Republican State Chairman. Platform 
-conventions· ma}' be held any ! time and p]�ce fixed iby t11e State ,Cen

·t ral Committees after the expiration of 16 days from the time of the 
prim<iry election. t Frank Langley) 

-
. . 

6-Ul-46- -John A. Ferebau�r. :Prose'cuting Attorney, Idaho Falls, 
Idaho·. The 'failure o'f a <:;aunty Audftor -to place names of candidates 
for nom inat ion a� t}-ie primarj: el.ecti� or: the ball.ors would · result i n  
\'!mlmg t h e  elect1011 for such office. ·. �Phil J.  Ev-dns) , 

· 

6-26-46 - W. J. Nixon. Pros�cuting Ajttorney, Bonners Ferry. �Idaho. 
Pt>rsons ru nning in the primary f�ir a political office and defeated by 
one party but written-in <i,s a candidate for the same office by another 
µol i l  ical party, must conlfJJy with the /pro\·isions ·or Section 33-606 as 
a \va- i t e - in ·x·arniidate. ( Frank Langleyfl '", I' ! 

___ j_ 

C0l1 � TY AND COUJTY OFFICERS ! ·I Assessol· 
r I , S- 0--15-· · :.rr. R. D. Leonardson. .1-\da County Assessor. Service 

nwn and women an• ent it h•d i to the tqx �-xemption for 1945 providing 
· t lwy comply w i t h  t ill' 1·,•gui a t ions perlafoing thereto. ( J. R. Smead ) 

i 
County Commissione�s 

1 - 1 7 --15 Board of Ccmnty Comn�issioners. Bonneville County. 
F;nanl of County Commi:>sionl•rs .is au ihori zed I in abse-nce ot Supreme 
t.. \Har+ tkcision ) t o  acct'[lt writ ten tYatnL ;md bond of man elected prose-

( ·' · 
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cuting attorney but absent serv;ing in  the armed forces. ( J, R .. 
Smead) · · · -

1-25-45-F. L. Davis, Clerk. Board of County Commissioners . . It is 
unconstitutional for the legislatm:e to appropriate funds for the hen-' 
efit of priv�te corpoi·ations or fadividuals. (\V. A. Brohead) · 

' . . 
Probate Judges 

10-31-45-'-Hon. ·wiJliam B. Hoge, .Probate Judge, Paris, Idaho. The 
collection of court .fees ·not alfowable in adion quieting title. (Frank 
L,angley ). . ' · ! 

Pr�secutiri'g A_ttorney 

2-20-45..:_Mr. Donald R. Good, Prosecuting Attorney, · Blackfoot 
Only fines. and forfeitljr.es collect.ed· under the Idaho Liquor- A_c( 
Chapter 222, Lc.ws of 1939, as 'amended, .must be forwarded to the 
State Depai-tment. Money obtained for cos{s may be retairied by the 
county. ( Ji R. Sme<!d) �-

3-17-45-Mr: Robert E. McFarland, Prosecuting Attorney: Sand
point. 1. ·Beer parlors maS' incorporate as "dubs" by foltawing pro
visions of Section 2- (b)  of Chapter 112 of 1945 Sessfon Laws. 2. No 
"club" ma:,; operate slot machines i t  does :not own and that are ,ncit 
registered with the Department of Law Enforcf'.ment in  the manner 

. provided b:).· Section 4 ,  Chapter 112, 1945 Sdssion ·Laws. ( Frank 
Langley) i . 

· ir -

5-11-45-Mr. W. C. Loofbourrow, Prosecuting- Attorney: · TWin 
Falls. The: c01�oner of the county in which a dead body is held has 
jurisdiction: over the inquiries. However, there is nq s tq.tute which 
would prohibit the moving of the body from one county _to another. 
( Frank Langley) 

5-12-45�M�. C. l\I. Jeffery, Prosecuting Attorney, Pocatello. Th-e 
language used_ by Bannock County Board of County Commissioners 
in setting up their budget for the county is sufficiently broad to al ��em[lloyment of a person to assist •\·eterans now returning. 

�Langley) · . 
.· .. 

5-25-45--Mr. T. :vr. -Roberts, Deputy Prosecuting At torney, Ada , 
County. A Board of County Commissioners has no authority to re
fuse to grant retail beer dealers licenses for businesses to be 0J:on
ducted outside . . the corporate limits of cit ies and villages withiri t he 
county. ( J. R. Smead) 

7-1 1i;45 -I\Ir. J. M. O'Dor:nelL Prosecuting Attorney, Latah County. 
A portion of the money raised by the extraordinary .Jevy for post-war 
const�uc;tion by highway district b_oards must be apportioned to mu
nicipalities. ( Frank Langley) 

9-13-45-Mr. E"·erett M. Sweeley, Prosecuting Attorne�·. Tv,,.in 
Falls. Vehides weigh1ng less than 10,000 lbs. may l?e driven in ex-. � 
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ccss of 35 miles per hour' provided itl is safe and prudent to do so. 
Liabil i ty rests with driver. Vehicles I weighing 10,000 lbs. or more 
cannot, in any eyent, be driven a.t a !speed over 45 miles pei< hour 
and at that speed only if  condipons pe1jmit. (P. J. Evans) 

10-26-45�Mr. Robert McFar]and, Prps�g At torney , Sandpoint . 
The legal rate ·of interes t '  to Tue paid Ipy independent school districts 
on warrants issued by th�m dnd l ate1i registered be.cause of insuffi
c ient funds -is 7 per cent per ahnuin . ( Frank Langley ) 

12-22-45-Henry S. Marti!]· Prosequting Attorney·. Idaho Falls. 
1. : A beer l icense may be revoked \vhen the owner thereof or any 
person connected w�th the bu�ineS;:; is [in possession of a U. S. Inter
nal Revenue :Retail ·Liquor or !wii\e D�aler's Stamp. 2. The legisla-1 ' 
t tire . has the righ t to make laws allo�ving the rernca tion of a beer 

. l icense. 3. Any law enforcement officer may make an affidavit that 
he has seen and copied the .fis t of hoiders of Federal liquor stamps 
of the U. S. Department ·  of :):n ternal IRe\·enue . and such c�rtificate 
can be accepted as evidence iri court.• 1 ( Thos. Y. GH"il!iam ) 

1-29-46--Mr. T. E. McDonal.d, Prost'rut ing A t t orney, Boise County. 
The legal salary of the pr:osequt ing atf�orney of Boise Coun ty is now 
�1500.00 per yt'ar. ( Frank Langley) , · 

3-19-46 - Mr. Everet t  M. s<-.·eelh.-1 Prosecu ting A ttorney, Twin 
Falls. Real estate should not1 be sol1d ·n t he· course of public admin
istra t ion unless necessary to defray th exp�nses of the deceased. but 
rat her should be distributed tdi th'e s t a t e . I J. R. Smead ) • . I . 

·l-�5-·16- -C.  M. Jeffery, Profecufin A t t orney. Pocatello. County 
Commissioners may erriploy c11 un

.
�el t , as.,ist  t he Prosecut ini:; Attor

twy in t he proscct�t ipn of ch·iIJ cases . hi 1! t hey may. noL_do so· in crim-
mal act ions. ( Phi l  J.  �vans) ; ._ _ .  

i I 

E��T,:�1 � '� 
I • p 

1- 1 3-·15 G. C. Sull ivan. : Superint ·�mknt of Public Instruction. I I 
School: i rust cC's may drnw on <loun t y Tcaclwr's A id Fund if they ht;ive · com:JliC'd wi t h �t hl' prO\·isions df Chapth 7 Second Elx t raordinary Ses-
sion: 194·1 Legislat ure. ( P  . .J.! E\·ansl i .  . · 

1 -20--15 -G.  C. Sulli\·an . .  Superint �'ncknt of P\l�Jlic Ins·trucHon. 
i\ l l'nan Dist rict has· been part of :\l ic-j1\·ay Rural Htgh Disti·id since 
E l l:i . .  is cntft led to t ht' pri1·i ]egcs th�'rcm1der and should be taxed 
accordLngly. I P. J. E\·ans)  i f _ :.'-l:.'--15 Hon. G. C. Suniv<m. S u pPr i n t P'ndent of Public . Ins truct ion . 

The Board of Educa t ion shall cQns'idll c•ach and any instance where 
t \H' ·quest ion of use 01; non.-use of a �lchcr's ' l i fe cert ificate arises. 
w i t h  rl'lat ion to con t inul'd va:Ifd i t y  01 , imm�men t on i ts own merits .  
1 J  .. R. Smcadl ' i  · · 

· · 

�-2ll-·15 ·---l\lr . •  T. C Eddv. As�t . S�9riu'fendcnt .of Public Instruc-
t ion.  The S t a t e  Superintl'nden t ma: 1rn�1l�e such allo:vance from the 

·i I I 
l ·  
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State Teachers' Aid Fund as he considers necessary regardless of 
amount requested by County Superintendent. Levies cannot be de
termined until Board of County Commissioners meet. :school trus
tees may employ counsel. ( J. R. Smead) 

2-21-45-1\lfr. G. C. Sullivan, Superintendent 6f Public· Instruction. 
Japanese families who. have -settled in Idaho of their own accord and 
become citizens thereof are entitled to sendl their child��en to public 
schools without paying tuition. · ( Charles S. Stout)  

2-21-45-Mr. G.  C. Sullivan, Superintendent of Public Instruction. 
There must be 3 separate calls for bids, each published in accordance 
with law, before :he State ·BJ>ard of Education can authorize the pur-
chase of school busses. ( P. J, Evans) · 

, 

3-29-45--Hon. G. C. Sullivan. Superintendent of Public Ihstruetion. 
It is the duty ,of the: Canyon County Superintendent of Public Instruc
tion to apportion, a,�cording to Senate Bill No. 147 ( Chapter 186, 1945 
Session Laws) all funds that accrued under <;;liapter 7, 2nd Extra
ordinary Session, and no\Y a part of the County Teachers' Aid Fund, 
with the exception of 'that amounLin the litigation in Canyon County. 
\P .  J. Evans) 

4-6-45-Hon. G. C. Sullivan,-Superintendent of Public Instruction. 
, The State Department of Education may accept the gift of $5'.000.0U 

for the purpose of dhdµcting a health program. Said money to be· 
deposited with State Treasurer. ( C. S. Stout) 

4-21-45-Hon . G. C. Sullivan. Superintendent of I;'ublic Instruction. 
Higher institutions of learning -in Idaho have a right to charge the 
Veterans Bureau for vo�ational rehabilitation and education of \'.et
erans under Federal Acts. ( P. J. Evans) 

8-23-45"-Hon. G._ C. Sulliva�. Supedntendent of Public Instruction. 
The commissioner of ·boxing in Idaho ·has rio right to interfere �ith 
the boxing tournaments l(eld by the high schools each year. other than 
the observation of the. rules ancl regulafo:ms. if any, concerning the 
conduct of the bouts and participants. ( 1. R. Smead) 

5-14-46-Mr. G. C. SuBivan. Superintengent of Public Inslructipn. 
An Idaho school district cannot  legally pay scho.ol districts of o t her 
states from its school funds for services in providing schooling for 
Idaho children confined in convalescent wa�·ds of hospitals� in other 
states. ( !VI. �eese Hattabaugh) 

6-8-46-G. C. Sullivan. Sitperintendent of Public . Instruction. Bur
sars, assodate bursars. Chief Accountants. Assistant Chief Account .:  
ants, Purchasing Agents. Bookkeepers and Cashit:>rs engaged i n  work _ _  

\vhich is contributing to t h e  growth. indexing and_ educational work 
would quali�y as members of the Retirement Act in the State of 
Idaho. (M. Reese Hattabaugh. Sr.) 
. 7-22-46-G. C. Sullivan, Superintendent of Public Instruction. Th� 

Southern Branch of the University of Idaho has the power to ]Jorrow 
money from :Federal Funds provided it is repaid according to Chapter 
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�5, 1935, _Session Laws and' not fror� monies appropriated by 'the 
State Legislature. ( P. J. Evans} : 

8-29-46=-·-G. C. Sullivan, Superintendent of Public Instruction. The 
S t ate Superintendent of Public Instru!ction may act as the State Ed
ucat ional agency . for the purpose of [adminstrating Pub_lic Law 939. 
I le would also· be empowered to r�cei\'p and administer funds received 
f1:om the .Federal Government. Funds cannot be allotted to private . ' . ·1 ' 
schools . 1 Phil J . . E\'ans) ' 

! 
----+-:. r i 
I ! J:'INAN�;E . I I 

:i-o- 15 Hon. J. R. Ncwpor} , Comrr
_
iss;oner· of Finance. \Vhile a 

. :;et  off of a l icensee against license fdcs due on store taxes is allow
,' able'. such offset could nbt be j alloweq a licensee from taxes paid by 

his [.iredec;essor. ( P. · J. Evf!ns/ : { . . 6 
�-27-45 ; Hon. J}B. Ne\vi)ort ,  Commissioner of Fi'hance. A licensed' 

Pmhnlmer or mortician must buy a stol.·e license to seH caskets, ' I I 
\·auJ·t s and; other funeral aecessorks. ! ( J. R. Smead) 

·l-17-·15 , . -Hon. J. B. Ne.,,vp�rt, . Commissioner of Finance. Senate 
R i l l  122 1·Cliapler 132 LL. 1945J is unconstitutional as it fails to set I . ' ,· 

asicte a 1wrcenlage of the mohies co-Uected for t he use of schools as 
prm·idl'd . by Art id0 9. Section 3 and 4 of t he Constitution of the 
U n i t ed sta t t�s. m. \V. Beck,�·i t h l  ,i ' 

:ie'.!:1-·Fi Hon . J .  B. Newport . Confrnissionrr of Finance. ;<tnd Stan
t n.n _ G.  Rrady. S t a t e  Forested. A bank may deposit its securities to . .  
gu<1ra n t Pr moneys r!eposit eci ! with ij "l>1,\_; t hr State Forester as t he 
funds rl'main �t atC' funrls and should" be sl'cur('ci .under · the State De: 
pos i t o ry Lnw. ( ,T. R. Smead l' 

fi-:lO-·l:'i Hon. J. B. Newport .  C't�mmlssioner of Finance. Docu: 
mc11 t s  fi ll'd bv i1n·C'st ment cdmpaniPs as rcriu ircd bv Section 25-1602 

> � I , ' " .  .. nnd :2:-i- H>OS. Idaho. Codr Anrorntec{ an� b,1· lan- oprn to public i 1 1-
;;ppcf inn during office hours. ! ( Frank Langley ) 

7-:�1 --15 Depart ment of Flnancl' . i 1 .  A public administrator has 
t he au t h�ri ty t o  collect frnml clst a t e:! fres othPrwisc pro\'ided for act-
1 1 1 i 1 · i s t ra i nrs by t lw pnwision� of our laws of probate. 2'. If t!1e f�es 
; 1 1 ·• '  col lc'Ct ('d, county officers ! ai'e nol rni i t lcd to  retain them. · ( J� R. 
Snwa d l  

l-'-:!:i- ·1:-'i I !on.  J .  8 .  N ewp<�rt .  C0111missionrr of Finance. l .  Con-
• '<'ms en L(aged •'XC'lusin'lY ii) "·holr1'<a l i rig n'Ie1·chai:1dise are required 
1 ,, pay t h<' .S t <>1·p LicPnsc Tax . " \\'.hoh'salers of beer only are not 
n'q u in'ci' t o pay. t lw S t orr Liccnsr Ta:-; . . ' l ,T .  R. Smead) 

:.:-1 fH6 - Hpn. J .  B. Nrwport \ Corim1is�ioner .of Fina."nce. · Title In
;..uranrP ��<>mpan iP.� ckaling thrmtgh Ian Idaho Abstract of Title Com
pany qu;\ J i t\1 undt'l' Chapit'r i 17: 19"!.i0 Session Laws for issuing Insur-
ance in thi�ist <ift'. l J . R. Sn1cad\ i j  · 

I 
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INHERITANCE TAX DIVISION 

7-30-45-Mrs. !  LaVera Swope, Director, Inheritance Tax Division. 
The portion of a Deferise- Bond that belonged to a person or 'persons 
surviving the deceased co-owner should not be subject to inheritance 
or transfer tax. f R. W. Beckwith) 

· 

- 8-18-45-Mrs. La Vera · Swope, Inheritance Tax Division. When 
the court confirm�e sale of i·eal or personal property showing such 
sale was necessary or advantageous to the estate, the cost or expense 
of the sale would be deductible item for inheritance tax purpose!?. 
rR.'  W. Beckwith ) 

FISH AND. GAME COl\Il\IISSION 

7-26-45�Mr. 'James 0. Beck, Director Fish and Game Coinmissio�. 
The State Fish and Game Commission does not h�ve the power to 
settle property : d�mage- caused by flood waters from a broken dam. 
There is actua�ly no liability on the part of _t]:1e st,_;;tte in such mat-
ters. C J. R .  . Smead) 

- · 

7-16-46-James 0. Beck. Flsh and - Game Department.' The Fish 
and Game Department may pay the attorney fees incurred by tw9 of 
its conservation officers who were sued for false arrest and acquitted. 
(P. J. Evans) 

8-15-4S.-:-James 0. Beck. Fish and Game Department. The Fish 
and 'Game Department has the authority to spend money to defray 
the expenses incurred on holding merit examinations. < Frank 
Langley ) 

· 

9-13-46--James 0. Beck, Director, Fish and Game Department. , 
Residence . is a mat ter of intent  of the person concetned. ( Frank 
Langley) 

G O.\"ERXO� 

1-10-45 -Hon. Charles C. Gossett ,  Gove1·nor. • · A member of the 
state senate may be appointed to the office of commissioner in �ne of 
the .civil departments ]n the executiv\' division of .the government fo]- · 
lowing his resignation as senator providing said 'office was · not ere-: 
ated by the incumbent legislature. < Thos. Y. Gwilliam ) 

· 

1-26-45-Hon. Charles C. Gossett, Governor, There is no Jimi t<i- · 

t ion or prohibi:ion in the Constitution which would"opcrate to forbio·i 
the legislature from ,appropriating money to pay refunds accumu- . 
lated in excess of the appropriati(m' to Mot or Fuels Refund Fund. 

< W. A. Brohead) , 
2-17-45-Hon. Charles C. Gos�r t t . Go\:ernor. Sen-ate Bill 26 dops 
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. ' . ' i 
not conflict with nor infringe upbn H. BJ 30. Both Bills relate to sal
aries of County officers, - ( J. R.I Smead] 

2-23-45-Ijon. Charles C. Gossett, Gdvernor. Senate Bill .37 pro
viding for the licensing of qualiiied insuhnce agents to act as agents 

' �n Idaho ror� insurance comPani�s nOt atlthorized to transact. business 
. i.n this state ; et seq., conflicts fith Se"ftioin 10 of Article':U of the 

Constitution of the S tate of Idaho and amendments to the U. S. 
Constitution and Section 13 of .k�·ticle i of tl;e Idaho Constitution is 

' '  therefore unconstitutional. : ( P. ! J. Evar�) 
3-19-45-Hon. Charles c.: Gos�ett; Go�e:rnor. The Constitutionaiity 

of H. B. 139 is doubtful a� the: membei·s of the Idaho Racing Com
mission are State Officers dnd monev collected bv them is state taxes, 

- ·  t o  be placed "in State Tr�asury pnd �ot paid out.until claims are pre
sented and approved by Board bf Exam!iri.er's. ( P. J. Evans) · 

3-28-45-Hon. Charles C. Go�sctt; Go}•ernor. All moneys collected . 
under the additional gasoline tax instituted hy H. B. No. 190, 28th 
Session, must be turne.d tnto ithe Higfiway Fund for. use thereby. 
( P. J . Evans ) , ,  i ! . · 

3-29-45--lfon. Charle� C. Gossett, dowrnor. Warrants- may be 
registered against the J.\fotor Fuels 'Rcfhncl Fund to pay immediately 

·• . • I the $209,000:00 unpaid tax; exempt _clairrs _ to farmers and other non-
high\\�Y gasoline users. < ;J. R. Smead)I 

4-5-45c-Hon. Charles C. : Gossett, Go1ernor. There is a \]imitation 
an ·the appropriation of $6;600.00 for saiaries and wages to tfie State 
Historical Society ( Chapter 187 of t hq 1945 Session Laws) in that 
the only salary authat:ized by law is a s�lary of $900:00 .per year pay
able to the librarian of the State His�orical Society under Chapter lp of the 19..13 Session Law;. < Charles �- Stouti· . 

) · 

· 
5-15-45--Hon. Charles C. Gossett, Gbvernor. After the abandon

mc�t of an offi.ce has been accomP,lisl�Jd. wl
.
1ether intentio�al or no�', 

the former 1off1ce holder has no furt!{cr nght to the oiflce and: 1t 
may .be filled by the Go\·crnor. ( P. J. tE\·ans) 

6-11-45--Hon. Charles C. Gosset t . Gowrnor.. A n y  persC);R')'who 
shall buy or use any mo to�· fuel for t h9 · P1;1l'pose of operating o;i pro

. pelling stptionary gasolinf engines. t t'p-ct ors or motor boats is en
r it led to a refund of the rnx p;i id .  regjinll.i:'ss of the amount of fuel 
purchased . .  lP . · J . Evansi i ·  f! - ·  

. 

9-5--15 -Hon. Charles C, Gossett . - G  J\'ernoi·. Any unemployment 
compl'nsat ion paynwnts recei\·cd under the Federal law would be de
ductC'cl from paynwnts payable t o · ben�'fit·  recipient under the Idaho 
law . . ( Thos. Y. Gwilliarnl · ' · · 

9-'.."9-45- - -Hon. Charles C. Gosset t .  ccln�rnor. 7 \Vith the approval of 
t lw t r\al court t he A t  t orn0y General m;fy :compromise a claim .brought 
by the state. l Thos. Y. Gw ill iam l" / 5-8-46--A. R. l\lcCabe, Lieutenant l' Governor. The Governor of ldaho h�s thl'. power t�J app�i

,
n t  a Lief1tena.n t  Go\·crnor without the 

ra t 1 fwat10 n  ot the appo 111 t :1wnt by t lw . .  01i;1tt>. ( p_, J. Evans)  : - . : ' '. _:,_ r • 
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HIGHWAYS 

2-12-46--Mr. T. Matt Hally, Director of Highwa�s. The Depart-
ment oi Public Works may use the money accumulkted by· the levy1 
-of the additional le per ' gallon on gasoline for the purpose of. defray
ing the 'expenses, debts and costs incurred by the Department. _!_,Thos. 
Y. Gwilliam) 

-

Q 
INSURANCE 

3-12-45-H. M. Cullimore, :Su;eau o'f Insurance. A person �holding 
power of attorney for an Idaho Insurance �gent may not sign, policies 
for the' agent without authorization from the agents' principal. - U'. 
J. Evaris )  -

10-4-�5-Mr. Edward B. McMonigle, Director, Bureau of Insurance. 
1. An i Idaho Mutual Benefit Association should convert to a legal 

- reserve company before it is purchased by a foreign legal reserve 
life indurance company. 2. Such foreign company w_ould be subject • 

to the ilaws of the state where _organized, as to purchasing an Idaho 
mutual benefit association, if such foreign state should have appli
cable hatutes. 3. A merger, consolidation or transformation of a 
mutual - benefit association · ml1st · be approved by 2/3 of. the members 
as distinguished by 2/3 of those present iri person or by proxy at a 
meeting called to consider such action. ( J. R. Smead) 

10-5•45-Edward B. McMonig·le, Director, Bureau of Insurance. It 
\vould ibe invalid for a common school district to become a member 
of a mutual insurance company in Idaho in order to obtain insurance 
coverage on school buildings and their contents. (M. Reese Hatta
baugh ! Sr. ) 

10-S-45-Mr. Edward B. McMonigle, Directoqof Insurance. a. ·Mu
tual life insurance coinpanies - may invest their surplus funds ii1 a 
buildi�g 'to be •Jsed by them. b. Such investment would not violate 

· the pi·ovisions of the statute regarding "non-profit" organizations. 
< M. Reese Hattabaugh;<- Sr., and J_ R. Smead) 

12-24-45-Mr. Edward B. McMon'igle, Director of Insurance. All 
:iHutu�l Benefi: Life Associations licensed and- _doing business in the 
State ' of Idaho must pay to the state a tax of 3 per- cent upon the 
amouht' of gross premiums collected by it in 1he state in _ excess of 
premrums and collections returned to its membe�s and membership 
fees tiut if the association ha� more than 60 percent of its assets and 
fundd invested or deposited in a bank in this state the tax is only 1 
percent upon such gross premiums. < M. Rees"e Hattabaugh, Sr. ) 

5-17-46-Mr. Edward B. McMonigle, Director of Insurance. Forfeit
ure of the right of foreign insurance companies to do business in 
Idahd rl'sts with the Department of Finance. <J .  R. Smead) 

! ' ' 
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9-6�46-'..-Mr. Edward B. Mc�fo�jgle, )Director of
. 
insurance. Idaho 

. 

Motor Club, Inc., would comF under ! the insurance laws but it is 
recommended that the Director of the /Bureau of Insurance 'have leg
islaflon enactedJ.controlling subh clubs�: (Thos. Y. Gwilliam) 

9-l3-46-Mr. Edward B. MbMonigl , Director of Insurance. Mu- . 
nicipaJ corporations ri1ay tak{ out i n  :urance with mutual insur�nce 
companies issuing non-assesjable iqsur_ance policies: ( Thos. Y. 
Gwilliam) 1· : !---'-: . 

• '.. 

i 
; 

. I.AI-.m 
I
DE�AR

f
lUENT . 

1�6-45--Mr. Robert Coulter, State !f_;and Commissioner. l'he State 
Boa'rd of Land Commissioners is authjbrfa:�d under the constitutional . i and statutory provisiori's to l�ase La> a Hot Springs and may do so 
independent of Lava Hot Spribgs Foundation. ( Charles S. Stout) 

4-11-45--lYlr. Robert CoulteL State Land Commissioner. Idaho may 
exchange her school lands whh the I National · Forests for Federal 
lands t herein but must have lieg\slatij'e permission to do so. ( J. R. 

' '  ' 

Smead) ,, / · 1 . 
5-3-4.5� -Mr. Robert <::o�lter1 State Land Commissioner. Th� State 

Board af Land Comm1ss10ners has the absolute power to remstate ' any cancel led certificates upoh the {l-PP1ication of a former purchaser 
and upon such condition as the boar'ct' may impose. (P. J. Evans) ' 

5-26-46---Mr. Robert Coulte!r, State I Land Commisgioner. The first 
qualified bidder to make the beiling rkice -bid at a ti�ber saie would 
lwcome the purchaser . . (J . RJ.Smead j . I ; 

10-3--16.-__-�Ir. Robert Coultet' . · Statti iLaricl Commissioner. Water as-
1 • •  I 

st'ssnll' n t s  lev1ied -upon. land cp vered by s t al e  mortgag� may be pa!d 
hy t in' ' '"'" ?"' of Fam•; Mrg:+nmb. < Phil J. Evan')

. 
· I I LAW ENFOR�'E:'llEXT 
. , I . 

Bureau of :\lo(tor Fuels . . . ' 
� T . i . . 

l n�2:!--b . -:\I r. George h1essen. Director. l\Iotor Fue s. Government -
I bonds of the "E" Sl'r ics are not: C\Cl't'p t ahlc for deposits as Motor Fuel 

Bonds. ( P'. J. E\·ans)  · : 
'.2c5--tG-- i\Ir . . George Thies�en. - D i r�C' t or.' l\[otor Fuels. The motor 

ful'ls t ax .b' imposetli on· the clbalers 'iilcl th(' GoYernment is entitled to · 

its refund pnly when it has Fo·mpli�cl w i t h  the provisions of the law 
and is entit led to a refund 011 t iH'• !'c�nw · basis as any other purchaser. 
l Phil J.  Evans) � � � 

:l - 1 2- ·lli-j'l\Ir. Georgt' Thies�Pn. DiriPctLir. :\Iotor Fuels . .  The decision 
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of th� Supreme Court to the �ff�ct that the extra le per gallon gas 
tax levied by the 1945 legislature would ·have to be refunded, to non
highJay users, would have �o effect i_n extending the time limit for 
claim/ng such refund. ( P, J. Evans) 

· 

I 
Brand Inspector 

2-2l-46-Wm. Lasley, Brana Inspector. Brand inspection laws of 
Idaho for 'inspection of stock. in  transit are i11tended to be ·comple
mentary with the laws providing for the inspection of the hides and 
carcaSses of slaughtere,d animals. CP. J. Evans ) 

6-14-46-H. w: Lasley, State·Bra�d Inspector. It js a misdemeanor 
· -for apy person or company _ ( inCluding railroad companies) to ·trans

port any cattle. horses or mules without correctly and fully prepared 
,. . certificates of inspection and ownership. ( P. J. Evans) . 

: � . 

7-12-46-vVm. Lasley, State Brand Inspector. The· Brand Inspector 
has the right to collect Inspection Fees on · livestock

. 
at the Portland 

yard./ It wollld be unwise to change the tariff at this time. ( P. J. 
Evan�) 

B11renu of l\lotor Vehicles 
: 

6-1;3-45-'-l\Ir. Boise G. Riggs, Commissioner of Law Enforcement .  
It  i s  !the duty o f  the sheriffs o f  the several counties of Idaho t o  take . 
applications for automobile driver's licenses, when so �uthorized by · 
the Depar'tment of Law Enforcement. and to collect the fees required 
to be paid in connection therewith and cause the same to .be .trans
mittJd to the Department of Law Enforcement. without compensa
tion 1to the sheriffs' for the services performed by them. < Frank 
Lan�ey) 

. . 

I . 
• . . ; ' , ',  4-27-46-Mr. Boise G. Riggs, Commissione'r of Law Enforcement. A '  

pers�n w'orking in a grocery sti;ire as a cle1ik partctime ·a�d making 
deliyeries twice daily would not be required to have· a chauffeur,'s • 
licen�e. ( P. J. Evans) I 

6-�4-46-Mr. Boise G. ·Riggs. Commissioner of Law Enforcement. 
The Department of Law Enforcement may utilize the services of spe
cial investigators of the Liquor Law Enforcement Bureau in the in
vestigation of the operation of beer dispensaries. ( P. J. Evans) 

7-tS-46-l\Ir. Boise G. Riggs, Commissfoner of Law Enforcement .  
1. �ersons operating 4; motor truck for hire would b e  required t o  
take ,out a commercia; truck license, 2. Operators . hauling finished · 
prod�1Cts .fef. the forest or mines would be reqt.jired to take out a pri
Yate !truck license for trucks engaged in such business. · ( P. J. Evans) 

I . 

I Bureau of OcJup�tional Lic�nses 
\ . I 

, 
' : 

5-5;-45-Agnes Barnhs.rt. Bureau of Occupational I;_icenses. Persons 
having . served in the armed forces and earned sufficient credits 

! 
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l ld ,.b II d t
: 

k t_ I .  . 
. 

f 1 · . s 10u : e a owe p ta .e tm:: exa mat10ns necessary or 1censes 1n 
professions usually[ requiring a igh school diploma. ( Charles S. "i::c ; 
Stout) : · : .. · 

' 

.9-20-45,-Mrs . . Ag'nes Barphart; Bureau of Occupational Licenses. 
Plans and specifications prepared y a registered engineer_ and not by 
a registered -architect for public and commercial . buildirigs costing 
less than $7500 and located l withi corporate lih1its of city or village 
may be accepted with the ,e;.;epti n of buildings to be built for the 
state and costing more : than $50�.oo'. Speci fications for the latte� 
mus.t be furnished· by 1_the I C.

-0mn�issioner ·of Public Works. (P. J. 
Evans) : J . · 

10-5-45-Mrs. Agnes B�ijnhart, \ B�re�� of Oc�upational Licenses. 
The Idaho Board of Exammers fo� Cert1f1ed Public Accou.ntants may 
not add to the provisions of S�ctipn ;'\3-203, a stipulation that· appli
cant must have had al :least one 'year's experience in accounting in 
Idaho. I l?. J; Evans) . i 

10-5-45-Mrs. Agnes Ba11hh<!rt, Bm'eau of Occupational Licenses. _ 

, \\'here the cost of municipal, cot1 nty or ci ty bt:1ilding or the repait 
t hereof exceeds $7,500:00,. the . pl':fs .thereon mus t be prepared by a 
registered archit�ct. ( P. J. :i;:;van�) - . . . 

W-15-45--Mrs. Agnes: Barnhart+ Bureau of Occupational Licenses. 
The Board of .Examiners of CerltiPied Pu blic Accoun tan ts has · the 
�uth_ority to pass upon t• he . qualiftations of applicants for reciprocal 
licenses. ( P. J. Evans ) ·  , 

5-17-46 --Mi·s. Agnes Barnhart . Bureau of Occupational Licenses. 
Pl:'rs�ns acquiring barber experiol'nce . in t he Armed . Forces of  the 
U. S. would have to comply \vit.h !the provisions of the statute in re
gard to qual ificat ions to take barbe1's ex<nnination. ( P. J. Evans) · 

. I 
• i I . 
Store Lict'fnse oh·ision 

i i 
3- 1 3-46-- 1\largaret Brennan, Direct or, · Store License • DiYision. . I ! Property .taxes can b(' . offaet ag<iinst t he l icense fees paid on store 

l icens('s only if th(' owner of the I' real property is also operating the 
•" tore t herein. ( P. J .  Evans) . . : .f 

M�SCEJ.\:\��t·s 
1- 1 1 -·!:'i Ilon. ,h;ssc \·('t tc'r. Rl'Jil"('Sl'J1 t a t i�ootenai Cocmtv. Pro

pos('d ac_t t o  pay act1'1al , cxpcn�('s ; 0f nf�nlx>rs of the legi�la t ure '\, 
while sffYing a t  s t a t e  ci,lp

. 

it

. 

al unc��
.

tJnst i t

. 

ut-i6nal. ( P. J. E

. 

vans) 
l-'.27--.\5--James H. Young, Sen<· tc  Finance Commit tee. Legislature 

may cliSr('gard r('ma i n ing · balan<1 c in·  .Gen eral Fund in ,fixing total 
amount of state tax for t �e fort rjcoming biennium. '  ( J. R .  Smead) 

1-:�0-4:;i-- Geo. L. Ambrose. Chai\rrnan. Senate Highway and Military 
I . 

I 
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, I . \ Affairs \ Committee: Counties, cities and villages, highway distric\s 
and �clipol districts may be authorized to Jevy a tax to create a re
serve fund for · highway building and improvements and for local 
services'1 repa}rs and improvements after the· shortage of manpower 
and materials, now existing, has ended. - ( J. R. Smead) 

2-15-45.::_Hon. Nellie Cline S:teenson, Senator, Bannock County. 
House Bill No. 126 dealing with ; possible cr�uits to be received by 
membe1Js of the armed forces fi:om the U. of I. , Southern Branch, does 
not seeih to come . within any of ·'the kinds of prohibited legislation, 
and the*eby the Copstitution opposes no obstacle to legi.slative action . 
. on the sf.ibject with which it deals. (·J. R. Smead) · 

2-21-4(i-Hon. F,' C. Gillette, State Senator. Chairman, Education _ 
and Edljcational .Institutions Committee. The President and Secre
tary of the State B_oard of Education should include in their report · 
to the legislature any recommendation . they may •care to make for 
the good; of Idaho's public schools, ( Frank Langley) 

2-27-45-Hon. Lloyd F. Bari·on', House of Representatives. H. B. 
No. 139 iof the 28th Session of the legislature does not Violate any 
provision of the c9nstitutio� of the State of Idaho. 

_
< Frank L:ingie�) . ·  

3c5-45-:--Hon. Nora L. Davis, House of Representatives. Sr:nate Bill : 
89 :allows no class-lroom unit if the district had a daily attendance' of · 
5 pupils ,or less fot 6 consecutive, months during the previous school 
year. .<Frank Langley ) 

3-6-45.l_Mr. Fdnk M. Rettig, , Attorney at Law, Jerome, Idaho. · 
There is !no limitation upon amount .of tax that c�n be levied for road 
purposes\ by commissioners of road districts upon the di'strict under , 
their control. ( P.1 J. ,£vans ) z . . 3-17-45-Jeannette Y. Chamberlain. Treas. arid Tax Collector, 
Cassia County. 1, , Funeral expenses are a lawful char.ge against an 
estate and in cont'1ection with escheat estate if the county pays ti1e . 
burial fees of an indigent. it should be reimbursed from the estate: 

· 2. Claim should be presented against the estate·  in writing. · ( Charles · 
S. Stoutl' .· ' 

: . � '  -
6-10�45·-Hon. Glenn W. Todd, President. Lewiston Normal School. 

The namh of , ;Le\\'iston State Noi·mal School' '  is fixed by statute and 
cannot b� changed or set as'ide. or �sed in conjunction with the · name 
"State C6llege of Education-North." ( P. J. :B:vans) .. 

5-31-451• Mr. C. V. Peckham. Chairman, Embalmer� and Funeral 
Directod. · The. appointment of Arthur Hall · as 'member of ·the Em
balmers L� Funeral' Directors Eiam.ining is not in �ccordance with, 
the provi�ions of Chapter 129. 1S37 Session Laws. ( J. R. Smead J · , 

8-14-451--i\fr: W. A: Thurber, Board of · Accountants. An applicant 
holding a: bachelofs. degree in accounting may make up his major in 
accountirtg at a later date by taking a major course in accounting 
from a fdur year college ·or university. ( P. J. Evans) 

2-26-46-Hon. Jesse ·Yetter. Representative. Kootenai County. The 
First Exttaorc;linary Session of the Twenty-eighth Legislature is not 
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cmpm\'crect , to amend Hqµsc '. Joint jResolution No. 8 passe9. by the 
regular . session of the · legislaiture. 1Tci do so, in special . session , the ��:�;;mcn t �vould have to b�e1 included i� the Gove�nor·s ca'11 . '.'( P._ J .  

2-26-46 }Ion. F. C. Gillette, Senator, Teton County. Schools 
clo;;ed for t hc harvest vacati n during the school vcar 1945-46 cannot 
b(� -gi\·en crecti t ,, in ,' t he apportionment of school f�nds for those days 
usecl in han·Pst : vacation . . < Frank Langley ) 

2�27-46 - Hon. Aus fin Schohwiele:f'. Senator, Gooding County. The 
language of ,Scct i6n I I, Subd! ( i l  of the Governor's caU for a special 
session is broad enough. ti:i- p�rmit  the legislature . to make provision 
i[ they �o desir� for hospitalizatiq� of tubercular patients at the 
S t at e  Tubercu los'1s Hospital at Gooding. ( P. J. Evans)- . 
-

:3-1- 1() --Ho�. W. H. Elkington. R�presentative. Other moneys of a 
school dist rict. a junio; high-school �istrict �r a county, legally avail- ' 

ahlP
" for t he purpose can be 1drawn : cin to supply a .deficiency in the . 

amou n t  of special tax levied only iin. an instance where such taxes 
,. . • I 

a lthough levie� have not reen �aid or collected - . in due course. 
( J. R. Smead) i : · . 

:3- l"'m - -Hon� I_.--,_'. M. B istl ind. Rcprbentat h·e. Bannock County. Only 
such mc>mbers of 1 he armed rprces wl1o at tended the U. of I. Southern 
ffr a nch while in t he. service pre en t it led to receive credits ·for upper 
di\·is i>m \\'Ork. (_ �rank Lan&ley l : 

:l-(i-'lfi · Hon. James H. Ypung, rha irman . · Sen�te Finance Com-
1 1 1 it, 1 C' ('. Personnel of t he Sta te  !Liquor Law Eniforcement ·Bureau 
cnt:ld not \JC' employed or usc>d lo1 pe1.-form the duties of the state 
pp]�C('. I 1>. J. Evan s )  

. 

·1-8--!G -VPt erans' Welfare Comm ls>;ii:nt Chapt er . 22 of · the First 
Ex1 raord inary Session of th9. Twenh-�c'igh t h  Legislature pertaining to ·  
n1a!Ps of " 18 years of age cti t eringi JCgar con t racts , is  constitutional. 
I Fra n k  Langley ) · · - II � ,  

·l-8-46 ·John I .  Hi llm;rn . Ralph :Farmer and Himena Hoffman 

a n• eligible for· appo i n tmen t to .t he 'Administ rative ·Board of Trus
l l'('S. 1 i'\I. Reese Ha t t abaugl1 , Sr. I : · 

-i-9-:IG '.\IL Raymond _J. Briggs.: 1 .  A �rporation may not use t he words "cnginec>r," "l'ngineering" or "sun·eyor" or "Surveying" 
in � t s  corporatl' L'ompany namc> or : acl\·ert ising. 2. A corporation or .  
c0Ji1p:rny m a y  not legally ·pract icl' br offer t o  "practice engineering �r 
prnfl·ssional t'ngineering or land_,S:un•t'ying in this s'tare. -[Thos. Y. 
\ ;1\· i l l ia m 1  

· · 

-l-�:i.:u; :\ I r.  l'het :\loul t on._ Din'c1or, Aeronautics: It is- necessary 
t n  . Pb t a i n  the appro\-C\l of the S t a f o'Board of Examiners-to trade or 

:--� ! 
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exchange St<:(te pe'rs�nal prnperty. In additl.On it is nec�ssary to get 
the approval jof the State Purci1asing Agent if such purchase is made 
through h im:: (-P. J. Evans) 

. 

- 1  IDAHO EDU{)AT�O:'.\' SURVEY 1-
9-15-45--�J�on. Ashei: B. Wilson, Chairman, Idaho Education Survey 

Commission. i The Idaho Education Survey Commission ha� 'the au
thority to e)!:pend $2,000.00 to prepare quarter:s for their use. ( P." 
J. Evans) . / ,  - -

· · - ' 

10-9-45-'-Hon. Asher B. \Vilson. Chairman·, Idaho Education Sur
vey Commis�ion. Assistants and employees of the Survey Specialists 
would not b� required to take and present receipts for their travel 
and personal expenses incurred bv them . in their work, in order to 
entitle saiO. Surv�y 'specialif>ts t o

. 
their monthly compensation' from 

the S t ate of Idaho. I P. J. Evans ) 

i I ,. 
i\lll"E INSPECTION 

1-10-46-::.vlr. Arthur Campbell, S tate Mine Inspector, Locators 
must file eaJh 1year, before 12 o'clock meridian of July 1,- his desire 
to hold said l:nining '.claim. The claims do not have to be . worked or 
improved un'.til . the , PreSident or Congress deClare the cessation of 
hostilities of [World ;\Var II. i :P. J. Evans ) ,.,_ 

2-11-46-"-Mf. Artr:;ur Campbell. State .. Mine Inspector. Suppleme'nt 
to opini6ri to i\nne Inspector of Januar�· 10, 1946. regarding iocators 
of mines. 1 I;'. J.  Evans ) 

. ' 

��----
:DEPARTi\IENT OF PVBLIC ASSISTANCE 
i - . 

5-11-45-Mr. Joel Jenifer, Commissioner, Department ot Public 
Asistance. �ufficient tftatutory evidence exists for the Department 
of Public- Assistance to cooperate with the Federal Government. in 
carrying out the provisions of Public Law No. 113 in phividing vo
cational. rehabilitation for the blind. < Charles S.  Stout ) 

7-8-46-Joel Jenifer, Commissioner, Department of ' Public Assist
ance. Persons not .  citizens of the United States would not be eli
gible to take the merit exaniination under Sec. 4 i h) of Chapter 1 8 1 .  
S. L. 1941 li\t Reese Hat t�baugh . Sr. ) 

· Charitable Institutions ' ; 
3-7-45..,---Ilon: Joel Jenifcr, Di.rector. Chnrit nhle Ins t i tutions. Idaho's 

sterilizntion law would be upl�'.-'ld as cons t i t u t ional but n great de-
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gree of caution should- be' indulged in its . application. (Thos. Y. 
GwilJiam) 

· · 

5-27-46. Dr. Harold E. D�dman, Chairman, Charitable Institutions 
Commission. The Commission may : not purchase residences. for the 

· use of members of the -staff of the State Hospital South pending con
struction of residences authorized by ·the provisions of Chapter 39 

of the 1st Extraordinary Session of the 1945 legislatur�. (P. J. Evans) 
· • 5-31-45-Mr. Joel Jenifer, Directo�, Charitable In&):ltutiom?. Money 

received by charitable institutions fqr the care of patl�nts committed 
_there by Federal authority should b,e placed to the cn?di.t of the ap-
propriation (or the ins1itution. ( Ch!arles S .StouJJ 

· 

. 
I 

DEPARTl\IEN'f 101<' PUBLIC HEALTH . . . -.- . - I ·. 
. 

. . 
. 5-24-45--Mr. L. J. Peterson,. Adllllinistrator-Director, Department 

of Public Health. All moneys co�lected as fines for· violations of 
Chapter 77 of the 1939 Session Law� as · amended, �hould be deposited 
with the State Treasurer to the cred1t of the general fund ( Sec. 36-

- . 104, I.  C. A. l.· Checks for fines sho�ld .be madc>. payable to the State 
. , Treasurer. · (Charles S. Stouq) / 

. . I I . -
5-24-46--Mr. L. J. Peterson, Depattment of Public Health. Counties 

cannot be required to pay" an� of the . e;>;pcnscs of the patients hos: 
' pitali:zed in thc> State Tubercul6sis IiiospHal at Gooding. ( P. J. Evans) 

i . 
I 
I ! --
' I 

PUBUC UTILITIES ("Oi\DIISSION 
i ! 

4-24-45-Mr. J. W. Cornell, PresiGent .  Public Utilities Commission. 
Trucking c�mpanies not opel·atin� between fixed termini within 
Idaho or, between -a point in t� is s�ate and some other state are not 
Auto Transportation Con?pani<[s as ) arc required to secure permits to 
ciperate from the Public L"tilit1es qommission. ( P. J. Evans) 

. ·3-5-,16-W. B. Joy, Commissioner[ Public-·Utilities C�mission. The· 
.Public Utilities Commission c�\uJct j·ightftilly request foreign vehicles 

, to pay · the same fees as..,;,arb rccjuirccl oi the Ida;ho vehicle even 
though Idn-ho may have a Highwa�· Reciprocity Agreement with the 
�tnte of origin. (Thos. Y. G\villian�) �� 

5-11-46_::'i\'. B. Joy, -ComlTJi�siojw'r. Public Utilities· Commission. 
1 . ·  Only non-residents"of Iclalho arr' en1 i t led to the exemptions from 
payr:1ent of motor vehitle registration fees. 2. \Vhere a doubt ex
ists as to the fact of residence t hd P. U. C. mav set the matter for 
ht'Hring for the pur1)osC' of dP't('rmjning that  fac.t . ( Frank Langley ) 
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DEPARTMENT OF' RECLAMATION 

1-17-45-LMark R. Kul�, Reclamation Engineer: Interest 'on money 
due state ls collectible only wheri some action has been taken to se
cure paynient of moneji'. and not when Jack of payment is result of 
neglect of ! creditor tci demand and enforce such payment. (W. A. 
Brohea&) \ · · · 

. 

. 
2-9-45-Mark R. Kulp, Reclamation Engineer. 1. Permit and li

cense to storage rights below present low water elevi:ttion' of lake 
could not be issued '\:o power companies. 2. Water could not be 
leased' for \developn;eric of electrical energy to be used out .of state. 
3. Flood ¢ontrol is Ji!ot in conflict with Chapter 2, 1927 S. L. and ·; 
Section 41-\408, Idaho Code Annotated, so long as the amount of wa
ter drained from ·ihe 'lake is not �-ufficient to reduce the amount oth
erwise reqtlired to be utilized to preserve the. lake in the manner and 
for the purboses specified: ( J. R. Smead) . . 

3-10-45-;M:ark R. kulp, Reclamation Engineer. F'ees filed ,under 
provisions Of Section .41-202, I. C. A. may not legally be refunded fq 
applicants. � ( Charles S. Stout) 

. . 
. 2- 19-4�ark R. 

.
Kulp, Recf'amation -Engineer . .  Supplementing 

opinion of February 10, 1945. The legislature has power to author
ize the Governor rn permit use of wate_r below �he natural low wate1L. 
level by those desirtlng it for irrigation or generation of electric 
power. (J. R.. Smead) 

3-31-45-Mark R. · Kulp, Recl�mation Engibeer. The Reclarriatior. 
Engineer hJs authority within his discretion to approve application 
for star ge bf water in Maha for use in Wyoming. <P.  J. Evans) 

11-3- -l lark R. l� Ip, Reclamation Engineer. 1. The State Rec
lamati n E�gineer doe not have the right to issue an order closing . 
the ir iga ·an season as of Nti.vember first, but th�y do have the 

right a d· dl) y of notifyjpg the water masters to cease distribution 
of wate to · ny canal . c;ompany or: individual as of November ·1st of 
each yea ,2. The Reclamation Engineer does not have the right 
to declare .tliat in no case does the. irrigation season extend beym:id 
November 1.\ . ( J  . .  R.' Smea51) . .  

1-19-46-Mark R. Kulrl. Reclamation Engineer. Tne Governor 
does not ha\'e the authoritv to ·take control in the matter of sanita
tion o� ·coeur d'Alene Lake. · The matter is for local control; 
( J. R. Sineatj) 

. ' 
_._: " 

2-19-46_.:.lVIark R. Kulp, "Reeiamation Engineer. Regarding' the va
lidity of v:ater Permits Nos. 169�9 and 17'276'. (Thos. Y. G\.\'.illia� ) 

. . � 

7-24-46-Mark R. Kulp, Reclamation Engineer. Water 6r1gmally 
bclongi�g to 'the B�om Creek Canal Company although diverted and 
permiHed to 'flow through � cha.nnel of Squirrel Creek still belongs 
_to the Boom ' Creek Canal , Company and ' can be reclaimed by them 

' ·  
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unless the right �o- t�e use of the k�ater has been abandoned by the 
water users of Boorn Creek. ( Thoh. Y . . G'william) 

3-:2-46---Mark R. Kulp', Re,damatfon Engineer. Questions concern
ing u nrecorded · \vater dgh ts are inot germane to a hearing · under 
ChaptPr �'.!. 1 945 SPssion Laws. ( frank Langley) 

� :  { <\ I 
SF�CRETAR\ OF? STATE 

! . 
1-8�45- -Hon. Ira I-I. Masters , Secretary of :S tate>. Th� name of � 

Victor :Vlorris shall  be certified by i the $ccretary of S tate as Senator 
frnm L;<_t_ah Coun ty pro.\'iding that it is indicated�.on such certifica
t ion.  t ha t his electiqn is being con t ested uncler" pro\�sions of Chapter 
1 8, Ti t le 33, l. C. A'., arid b�· transb1ittlng to the presiding officer of . 
S<>nate all' docunwn t s  and exhibits jrelative to such contest in accord- · 

;\nee wi t h pro\·isions of Section 33�1816. I. C. A. ( Chas. S. Stout) 
1 - 1:2-"\p, -Hem. Ira I-I . .  Masters, .Secretary of State. Similar trade 

)11arks niay be fi led by different cornp;�nies IJl'O\'iding the products or ar · t  ides they co\·er· can in no wa�· be con fusee!. ( J. R. Smead) 
:�-7-'!5 Hon. Ira. I-I. !\las ters . S �'cre tary of State.' Articles of in

< 'orpora t ion drawn up i1� IS92 shodld hn,·� been filed with the Secrec 
t ary of  S tate but failm'e _to ,do so fvoulcl not pre\·en t the corporation 
ha,·ing a valid ·1cgal ex.isten.ce. They should now be filed, however, 
with t ill' payment of the · nominal tee clue for this service. ( Charles 
S. -&t..,u t l  . • ! 

. 
. , 

5-:2-·15- - Hon. Ira H . ,  l\Iastcrs. Secr<'t ary of State. Corporations 
hPrP t ofore not 1'equirql t o file ar{N:u<1 l ><t ;t t ements are not now re
qu i reel ·1 o do so. ( Frank Langley ) - : 

· 

'.!<i-46 --Hon, _Ira H. '.\!as ters. SllC!'Pl ary of State. · The Articlcl; . of 
PEETS INC. cannot he accepted uni il t hey show three iricor-porators 
who are cit izens and ojj. age . f Phi i j J. E\·an

�
.; ) 

7-1 6-·16 l ion. I ra  II. i\faste1·:o;, i Sccrctan· of State , ,  The Idal;o 
CumpPnsat ion Con�pan;:' . · a  ·uornes tiic cnrpor<�tion is not :exempt from 
t Iw annual l iccnSL' fee t.ax pnl\'itkcl ft>!' '1iy Sections 29-602 and 29-603, 
I .  C. A. t J. H.. Smead ) � i . 

:i-'..'R--t) · I fon. I ra  J I; :\!as ters. �ecn't <11·y of S tate. A corporation 
ask i ng rt• i n s t a l.l'll1L'nt  must pay i t �  annual l icense t ax and a SI0.00 
pt•r;a l t y  ror <'ach year ·or i t ,:  tk l i 11l 1uency • inclucling the current year 
1 •nd i n g  .l u rn' :20. 1 \l-1:1 .

. 

HuL is 1wt rlj'qui r'·�l t o .  file an annual s t a tC'ment 
1 1n 1 t l · 1 1 w  f 1><ca l y1•ar st : ;r1 1 11 ::; .fuly . ! �lei:" 1 Frank Langley ) , I ')'. 

t .  
�TATE B<H H ll OF l'H.-\R:\IACY 

1 .7 .. J() Idaho S t a t < '  'Board , ,f-· I'kinnac\'. 1 .  The S t a t e. ·.Board of i • 

] 'h ;u·m:H'Y i>< \\'ilillllll a u t l w ri.t y  to / ' ' ' lll'W any pharmacy J iccr:scs \\' ith-

( �-
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) �  
out collecting ! the penalty prodded by la;v when the renewal is not . 
made before Qctobe:r l,,_of each year. 2. The Board is withou t  any 

· discretionary . i power to waive penalty for failure to renew license 
prior to Octotier 1st of each year. ( P. J. Evans) 

'! /. ' '''.7 
j< ___ _ 

· STATE IXCOi\IE ;f..\X UEP..\RTi\IENT 
! , :, 
i • 

, 9-15-45�-l\I�'. J. (;. Vaugh.an. pirector. St afo Income Tax Depart
-ment. The digart't.te ta'>: i.;; a deductible· item for state ·income tax 
purposes. ( P;. J: · :E°'\�ans) · 

12-15-45-Mr_ J. G. Vaughan, Director, Income Tax: The State 
may not tax the ineome from Federal Bonds. ( J. R. Smead) 

1-18-46-M'r. J. G. Vaughan, Director. _ Income Ta.;;. Any non-resi
dent pei·son employed in Idaho and there earning ·and receh"ing his 
s;ilary is subject to the state income t ax law. ( J. R. Smead) 
· 7-30-46-lV�r. J .. �:;. Vaughai;i, Income 'Tax. " Profits derived from 
sale of real estate fay corporations must be computed for the purpose 
of State Incciine Ta.rx and a tax paid thereon ,in additfon to the tax ori 
corporations las shown in Section 61-2437. ( P. J. Evans) .. . 

·, . STATE' LIQUOR DISPENSARY 
3-9-·-15· · Hqn. E. P. Horsfall. Superintendent. Si ate Liquor Dispen

sary. There j is no provisio'n -in the Jaw prohibiting a person from hold
.!ng more than or!'e P<'I'mit. alt hough the in tention was such'. It is the 
duty of the St:perintcndent to draw up rules and regulations of his 
department. !which ·rules· and regulatiO§ls could be made to read that 
only 011e permit be allowed each perso�. ( P. J.  Evans) 

STATE PLAXXl.1J"G BOARD - . . 
9-5-45 - Ml'. Ah·in H. Re<.J,cling. Exec. Sec. S t a t e  Planning Bm1rcl. 

State owne� property ,,', ith the exception of minii:ig property cannot 
be leased fo\' a lon.;;er term t han 10 years. T11C Board of Land Com
missioners i� t[lc only agency haYing authority to , lease · Heyburn 
Park and thb leasing of La\'a Hot Springs is controlled by the Board 
of Land Colnmissioncrs- in conjunction with the Lm·a Hqt Springs 
Foundat ion:J d. E. Smead ) 

9-27-45. -::\Ir. Ah·in IL Reading . State Planning· Board. S late 
owned property · with t he cxcPpt ion of mining property or mineral 
:springs property can�ot be leased for. more than 10 years. The Board 
of Land Con;missioners is the only agency having· authority fo lease. 
Heyburn Pa'rk and the leasing of Lava Hot Springs is controlled by 
the Board· of I.,and Commissioners in conjunction \vi th Lava Hot 
Springs Fouhdation. ( J. R. Smead ) 

Digitized from Best Copy Available 



51 ATTORNEY GENERAL'S ftEPORT 
r 

10-3-45-Idaho State :Planning Bdard. Nbither the Lewiston State 
Normal nor the Board of Education) has the/ authority to procure fed
eral money with wh\ch to finanqe the plan)ling and preparations for 
post�war construction. It is up to the legiE.lature to decide what post
war construction shall occucr ahd wha,t shall not. ( J. R. Smead) 

. ..  
STATE PURCHASING AGENT 

1-16-46--Mr. Ge(Jrge R. J9nes, S�ate Purchasing AgenL Th� mat- \ 
· tcr o/ whether or not fo list ., the losers in competitive bids and keep 

their bids is one of administrative : interpretation. Heaclr of dep�rt-
ments or·state employees may sell goods to ihe state if the bidding is 
competitive, but it would appear unwise so to do. ( T. Y. Gwilliam) . . . 

· TAX COMl\IISSIOIX 
:l- 10-45---'J.  A. H�rrington, Chief°' Auditor. Office of Ta,-..; Conunis- · 

'sioner. Salary or compensation rt>c:eive:d by individuals in the Armed 
Forces is . taxable only in cases whe�e .such person has a·n established 
residence· in Idaho and· is not here : pursuant to military assignment. 
Being in Idaho as a: result of milita1fy assignment ddes not neces�arily 
establish residence in this state. ( Charles S. S tout) 

4-6-45--Idaho State· Tax .Commissiori. 1. The Cigarette Tax law 
i� const itutional and itJs the duty of t he Idaho State Tax CommiSsion , 
to administer it. 2. The legislature has authority to de!'egate tax 

collecting power to a constitutional oody. :i.  Funds colle.cted are to 
he .deposited with S tate Treasurer . .  4 . .S tamps are to be fixed to. each · 

· separate packages of cigarettes . ( P . .T. E\·ans) 
8-27-45--State Tax Commission. : 1. C igare t tes given by reason of 

punch board chances must . bear Uw t ax st amp or be confiscated. 
2. Persons selling cigarettes must ' haw a registration certificate as 
provided under Sect iod 5. Procedur0 for prosecution of violators is ' 
inst ituted tlll'ough county prosecu t i �g at to�·neys. (J.  R: Smead) 

1-12.46--State Tax Commiss ion . iY . "Cash value" for the purpqse 
of t axaJ ion refers to the cash \'alu�! of the prope\'tY of t he claimant 
after equalizat ion by the Board o( County Commissioners, as pro
\'ided in Section 61-401. Idaho Code �\nnotat ed . 2. The final date for; 

. exemption claims---claims must be \n\ade on oi::'before the 4th Mon- � 
� day of June of each year. ( P  . •  T. E\lians l · 

10--1-46---State Tax. Comm iss ion . I-t would he illegal t o  extend the' 
school t ax Je\'ied by Ashton lndep1n.dPnt School District .to t he un
qrganizei:! t erritory t aken into the pisi rict afl-e1' the levy was m�de. 
r P. ,T. EYansl ' · 

TEACHERS' RETIR;��1EX'r SYSTEM 

. 6-24-·16--G. C; Su!lirnn. E)::cC. Sedret;ary, Teachers Retirement Sy!;., 
t ern. l. Any member .of the Teachers' Retirement System may r�� - � 
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tire upon writtem application to the Board oi Trustees providecj he 
has 'reached the age of 6.0 years and nothwithstanding · that he may 
have retired ; from the service. 2 .  Members becoming 70 years of 
age shall be retired! forthwith, unless such member' becomes 70 within 
school term. ' He may then retire at the end of the term. 3. A 
teacher having reached the age of 70 must retire and it is not neces
sary for him to file an applicatfon for retirement. tThos Y. Gwflliam) · 

\ 8-7-46--,--H. : F. Willmo.rth, Teachers' Retir�ment System. Should 
the annual scliool ltaX meeting neglect or .refuse to .levy taXies for th� . 
purpose of the Teachers' Retirement Act, the Board of Trustees may 
make the same and certify to the Board of County Commissioners the 
amount of such levy as provided in Section 32-703, Idaho Code An
notated. (Thos. Y. 'Gwilliam) 

DOCKET 

I 
1249:_William C. Hulbert and Chester Bowles, Adinr. 0. P. Af \(S. 

Twin Falls qountJr. Re : Petition for Writ of Certiorari. . 
' 

' 

' I �  

Ul..-ITED STATES Sl/PREl\IE COURT 

UNITED STATES DISTR.ICT COURT 
( Closed) , . , 

·, 1212-United· S·:ates of America vs. State of Idaho et ai. Re : Con-' 
demnation suit. · I  

1224-United States of America vs. 18,217.58 Acres of Land, more 
or less:, in Butte and Jefferson Counties, Idaho ; Chas. M. Blocket, et 
al .  Re: Condemnation suit. . I 

1231-United States of America ·vs. 110 Acres of L�nd in J Ada 
County, Ida,ho'. Joihn Archibal. et al. Re : Condemnation suit. j 

1233-Un.ite.p Sltates of America vs. 40 Acres of Land in Minifioka 
County, Idaho, Robt. Coulter, et al. Re : Condemnation suit. i · 

1237-K K Kci:on; Frank Barmettler, American National Ban'k vs' 
C. A. Bottol�sen. !Edwin M. Holden et al: Re : De.claratory JudgffienL 

12;16'.--We.stern Loan & Bldg. Company vs. J. B. Nev»port, Sta�e of 
Idaho '·et al. · Re : Declaratory Judgment. 

---

U'.VITED 
,,
STATES DISTRICT COURT 1· .

. · 
(Pending). 

1247�United States of America vs. Cassia Creek Irrigation Com
pany, Inc.. Mark Kulp, et al. Re : Foreclosure. 

. 
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I I r i · 

INTERSTATE C�l\11\IERpE COl\11\IISSION 
. I · (Pendingp,, 

1 H'.2 Fresh Fru i t s  ar;d Vegdtables firom Idahc and Oregon. 
1 188 � In t he Matter of the 4pplication of fhe Nezperce and Idaho· . 

Ry: Co. to . Abandon Railroad fiiom Ne�percc to Craigmont.  
l I 

SUl'UEJH�: �OURT l"OF IDAHO 
· Originlil ProcJedings 

Jciosedj ! I t 1 '.2·11 - Herman P. Fails vs. Boise Riggs et al. Re : Writ of Pro-
. h ibi t ion. i l 

r J ' I 

.. r-·1 . . SUPREl\IE COURT 
Ch�il Ap(1da!s . I . : 

(Closed) 

1 1 14 S t a t e  of Idaho vs .. Cl�ra Huritcr. smYiving: wife of John W. 
I Iun ter. deceased. and travcc Pease. ib;-officio Public Administratrix 
and Administra trix of the .csWte of .Jhlin \\.'. Hunter, deceased. Re� 
Foreclosu1•c. i i . 

1 l ll7 Orland A. Sco t t .  et all. :  \'s. C[ ,\. Bot tolfsen, et al. Re : De-
c l a ra·t or·y Judgmen t.  . i · k ' 

1 111:2 · Anwrican Fcckrat i ori '. o f  1.<1bl1r. �n unincorporated Associa
t ion.  C'\ al Ys. Bert l\Ii l lcr.  ·At t orncy (;p1cral of Ida�o. et al. �e :  De-
cb 1·at ory Judgmen t .  r-· 1 ; : • 

1 :2:2f; E. N. i ranson \'S. T. l\l. Dc(�m1rscy ct al. : Re : Declaratory 
J udgnwn t .  !j 

1 2-�:2 E. I( Koon. F1'ank Barnwt t lh et  al vs. C A. Bottolfsen et 
a I !:fr: Dcclara ton· .Judgmcn !. : · .

1 ::.i:1;; . llnion Pac\fic Railt'o<{rl Com!1<\ny Ys. Boise G. Riggs et al. 
. l�L' : Declarator�· Judgment. 

· • 1:2:17 -C'. H. Higcr Ys. Erndt G. I 1<1!1,;cn ct al . Re : Writ of Man-
date. i · 

· 

, . t'i { ' PRE'.\ll': :rol'RT · OF IDAHO 

(.'ivil App{'a ls 
(Pl'ndin�) 

l :..'ll l St a l l' of Irialm \'>'. Canyon C�iunty ct al. Re : Quiet Title. 
l:..'7G In t he ·::\l a l \ t'r of ! Ill' Application of James 0. lVIalone for · 

PL'l'mit to operat e  i n t rastate 'frl'ight service. 
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Ct:lminal Appeals 

.,�,/ (Closed) 
· . .1. -- . 

57 

1211-'-State of Idaho. vs. William K. Hart. Re : Concealed Weapon .. 
1219-State of ]dahi;> vs. Winston Churchill Henry, Albert Malloy 

Hilbert · and 'James Turner Owens. Re: Grand larceny. · · 
1227-State bf lrlaho vs. Richard Haynes� Re : Burglary. 
1230-State of ]daho vs. Pryce B.· Scriver. Re :  Appeal from con- . 

viction of �iving •motor vehicle while i ntoxicatesi. 
. 

• 1234-State pf lrlahci vs. Horace Mundell. Re: Burglary. 
1236-State of I:daho·'Vs. Mike Koseris. Re : Crime of Gambling and · 

sale of intoxicdting liquor. 
. 

. 
�, 

1244-St�te pf ]daho vs. E. A. Branch. Re : Grand larceny. 

Criminal. Appeals 

(Pending) 
1243-Ben Thomas vs. Boise Riggs et al. Re: Slot Machine Law� 
1248-State ,of Idaho vs. Marion Groseclose. Re: Roaming of Cat-

tle in village sheets. 
· · 

1253-State · of [daho vs. Ascha Shryer arid Joan Carpenter. Re : 
Assist Prisoner to escape.

· . : 
.. 1254-State of ]daho vs. Paul IJ. Kottoff. Re : Attempted rape. 

1256-State of Idaho vs. J. B. Musser. Re : Violation of City Ordi
' nance drinking liquor ih public' place. 

1258-St�·
te of Idaho vs. Walter, Varnes. Re : Burglary. 

1259-State of Idaho vs. Cornelia White. Re : Violation of City 
Ordinance. · 

1260--Stkte of [daho vs. Tom Romich
·
. Re : Violation of City 01'-

dinance unlawful :sale of liquor . 
. , 1262-State of Idaho �s . . Katherine Leonard. Re : Violation of City 
Ordinance unlawful sale. of liquor. 

1265-;-State af [daho vs. Ray Taylor: Re : Manslaughter. 

Criminal Appeals 

. (Pending) 
1267-State of ldaho vs. Fred E. Stotter. Re : Violation of City Or-: 

dinance in
' 
permitJting the unlawful sale of liquor. 

12()g_..,_8tai:e of Idaho vs. Louis Brunello. , Re: Vi()lation of City'. 
Ordinance. in permitting the unlawful sale of Liquor. 

. . 
1271-State of Idaho vs. ·Bea Finch. Re : Violation of City Or.di� 

nance in permittiing unlawful sale of liquor. 

1275-:State of Ida!"Jo vs. (;eorge �urwell. Re: Adultery. 

1284-State cif Idaho vs. Reinhardt Elsen . . Re: Attempted rape. 
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DISTRICT COURTS 

Civil Case� 
I 

( Closed) ; 
1223-State of Idaho fvs. Est�te of Jricob Schrenk, deceased, D. C. 

Kennison, Admiriislrator . . Re : Recoverx old age assistance. 
1239--c-State of Idaho vs. Estate of El�zabeth Stroup, deceased, Vic-

tor Leinun, Executor. --Re : Recovery of l tax. . '., - ', 
1240-State of Idaho, et al vs. W,es*rn American Company. Re 

�ater rights. ' · , _ j · • 
1250-Dept. of Agriculture of State �f Idaho vs. Max Lutz. Re: 

Personal injury. i ; ' , 
' 1251-State of Idaho et 'al vs. Estat� >of Corjia Arkoosh Liggett, 

deceased, Kesser Arkoosh, Executor. ) Re : · Recovery of old age . 
assistance. , · · : ) i - . 

· 

1280--Disabled American Veterans vls." Ira H. Masters. Re : Initi-
ative Referendum petition;, , " i " 

1282-FranKlin Girard vs. Otto F. Peterson, Arnold Williams et al. 
Re : Declatory Judgment. [ ! : . 

1283--State of'1daho et al vs: Carltonl R. Smith, et al. Re:  Escheat . . I ; 
Perscinal Property. - ! j ' 

• I 
• i I 

qvll
,
Case$ 

(Pending): 
. I . , . • , . 

12:J.2--Henry F: Little, J. R. Herald, et ·al vs. H. C. Baldridge, et al. 
Re : Declaratory Judgment; [ ' . :i • . 

· : 
1255-State of Idaho et al Vf· _Jo,hn lf· ·wakefield et al. : Re: Quiet 

Title. - 1 ' 

1261-State of Idaho i,;s. Es�ate of I�ene Weil, dedeased, Margaret 
Tho�ason and Vera MacKelvij1 , �oint Exec'-!trixes. Re : _  Recovery of 
old age assistance. . 1 - _, I · - _ 

1269-.Frank J. Keenan vs. [Farmers 1 Lun1ber Co. Inc. Re : Mort-
gage foreclosure. 1, 1 · • _,,,;, 

1270-Idaho Mutual Benefit Association v:S:- Edward B. McMonigle, 
et al. Re : Declaratory Judgment. ! · 

1272�State of Idaho et al �s, Estat� of N. E. and Effie M. Ware, 
ctec'eased. R. H. Ramey. AdnJini stratol·. Re : Recovery of old age 
assistance. 11 . I ,' • 

1274-,--State of Idaho et al vs. Estdte bf Robert Chrisinger, de
ceased. F. · 0. Brocke. Administrator J Re : Recovery 

-
of old ' age 

assistance. I 
1277-State of Idaho et al vs� Estate, �f Christian Ellingson, de

ceased. Alfred Ellings'4n, Executor. , Re: Recovery of old age 
• ' I I assistance. : I _ I • . . ' 

1 278---State of Idaho et al \'�. Estate !of Laura A. Dewey, deceased, 
Im Dewey Gelwick, Ext'-cutrix. Re : Recovery of old age assistance. I 
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. 1279-State of Idiaho et al vs. Estate of , Olive E� Whitman, de
ceased, Florence G. Sensenig, Administratrix, Re:  Recovery of old 
age assistance. 

128t-State of Idaho et al vs. Estate of W. 0. Parker, deceased, 
David i Eugen�· We�;t. '  Administrator. Re: Rec�very of o1d age 

· assistance. 

PROBATE COURT 

Civil Cases 
(Closed) 

1264--In the Matter of the Estate of Theodore S. Ba1dwin, de
ceased, Willa Hatfie:td, AdhJ.jnistratrix. Re: Certificate for 'Money in 
the Escheat Su.�pense Fund in the State Treasury of the State of 
Idaho.' 

UNI!:MPLOYl\IENT COMPENSATION DIVISION 

List of 1Ca�es Pending and Closed, 1945-1946 
INIJ)USTRU.J,. ACCIDENT BOARD 

Pending Cases 
State 'of Idaho vs : 
Marg*ret C. Jacksom 

State bf Idaho vs : 
Cmsed Cases 

Albertson's Food Center 
of Boise, Inc. 

Albertson's Food Center 
of Caldwell, Inc. 

Albertson's Food Center -
of Emmett, Inc. 

Albertson's Food Center 
of Nampa, Inc. 

0. 0. Alexander Boise Club, Inc. 
Arthur A. · Bedal 
Virgin'ia  M. Black 
Buffal10 Club, Inc. 
Business Men's Assurance 
Chester Chapman 
E. S. !Chrisman 
Cpntinental Oil Company 

· Mirkoi Cupic 
C. V. Dowlin 
Forresters' Club, Orofino, Ida., 

Inc. : 
I ·-! I 

Fruitland. · Amuseme.nt ·Club 
G. C. W!l.ldner 
Geneva G. Gill 
Ray R. Hagadone 
Idaho State Merchants' 

Protective Association 
Robert E. Irwin 
Ruby T. Ivie . 
Wm. Le.e Johnson, et al 
Stanley Jones \ 
Joy Drug 
Ivan Clay Miller 
Oasis Club, Orofino, Inc. 
Bertha S. Prevost 
Richfield Oil Corporation 
Ralph Simmons 
Zula Virginia Snell 
The Idahoan Club . .  Inc. 
\Vicks; Club. Inc. 

Digitized from Best Copy Available 



I ' 
: I . , 

60 ATTORNEY GENERA:.L'S R.EPORT 

PROBATE .COURT 
<' ' 

! . 
Pending C�es: I I ' State of Idaho vs : 

James N. Auxier 
Consolidated Mines 
Bob Edwards 
Ed Edwards 

Synd. 

Blanche W. Fr�dricks 
Gordon K. Henderson 
Marvin Hollis Henderson -u 

Hartzell fK. Henry 
Oscar E. Hopkins 
Elton G. King 
Madsen Brigham 
GPrald McCall 
PrPston Petei·son 

S tate of Idaho vs : 
Mary. L. Boardman 
Browning Motor Co., Inc'. 
Bryon Brunzell 
Coleman Cardin 
Arnold Daniels 
H . . B. Farwell 
�van Harral 
Clifford Higby 
Stanley Huff 
B. F. Kennedy 
Charles M. Knapp 
Knapp Refactory Ore 

Prncessing Co. 

I j 
! Progressive Shoe r Red! Ledge, Inc. 

Shop 

j 
J 9hn H. Rees 

· Walt Rember I 
l 
I 

Silver Rock Mining Co. 
Artl;lur R. Trott . . � 

·Herbert W. Wait ,dba Idaho 
Hatchery 

Hadyn H. Walker dba Boise 
Baseball Club 

George P. Zehner dba Gem State 
Body Shop : 

Closed Ca$es . I i , .  
. Fred P. Ludwig 

Ala$iair MacKenzie 
W. :r.,. Martz ' 
Paul P. Masar . 
Ma:-i�nard & "Mayriard _ 

Sa\vtoo�h Tours & Hotels, Inc. 
Frapk ,Senter 
Hai:ry B. Stanton 
Arnold c. Tueller: 
·W. ·FL Tilson 
Josqph J. Turner : 

DISTRICT COURT 
Pending Cases 

State of Idaho· vs : 
Farmers' Lumber Co., Inc. 
I I. G. Hammond 
Henry A. Han•son 
Priest Lake Lumber Co. 

!._.., stn, · tooth Tours and flotP!s, Inr� ' . . 
., 

Closed Cai.es 
;" tatt' of Idaho . vs :  
I:.. W .  Arave 
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0. B. Habilton 
International Shoe C10. 
J. L. Newland 
Wendell !F. Stoi:it 
Chris. Weisgerber 
Wick!;( Clul;i 

Closed Cases 

SUPRE�[E COURT 
i 
! · 

Pendi�g Cases 
Continental Oii Co . .  vs, Unemployment Compensation Division. 

Closed Cases 
State of i Idaho vs : 
Ada County Dairymen's Association 
Farmerd• Cooperathre Creamery Co. 
Internati0nal Shoe Co. 

. \ 

61 

'} ; 

P. G. B�tt vs. Unenployment Compensation Division 
General !:Electric Campany vs. Unemployment Compensation O,ivision 
Ray Hagadone vs. �. A. Kirkpatrick and Unemployment Compensa-

tioni Division · 

Gem St1i.te Mutual lLife Association, Inc. 
Beneficihl Prolectiv;e Association, Inc. · Idaho Mutual Benefit Association, Inc. 

' vs. 
W. L. Rbbinson, d. W. Suppiger, and B. W. bppenheim, "constituting 

and l being the ::ndustrial Accident Board 'of the State of Idaho. -
i '  
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FRAN/K LANGLEY 

A tto1!ney General 
Sta�e of Idaho 

1.)945-1946 

I 
I 

��_,_L�������� I T  L 

. .  ARNOLD WILLI.AMS 
Governor 

State of Idaho 
1946 
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