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GEORGE H. ROBERTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 891-1892 
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JOHN A .  BAGLEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1903- 1 904 

JOHN G UHEEN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  190.5-HJOS 

D.  C .  McDO UGALL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1909-19 1 2  
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W.D.  GILLIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1929- 1 930 

FRED J .  BABCOCK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1931- 1 932 

BERT H .  MILLER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1933- 193() 

J .W. TAYLOR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1937-1 940 

BERT H .  MILLER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HJ4 1 - 1 944 

FRANK LANGLEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  194.5- 1 94() 

HOBERT AILSHIE (Deceased November lG) . . . . . . . . . . . . . . . . . . .  1947 
•. 

ROBERT E .  SMYLIE (Appointee! November 24) . . . . . . . . . . . . . . . .  1947- 1 9.54 

GRAYDON W .  SMITH . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19.5.5-19.58 

FRANK L .  BENSON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19.59- 1 962 

ALLAN G .  SHEPARD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1963- 1 968 

ROBERT M. ROBSON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1969 

W. ANTHONY PARK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1970-1 974 

WAYNE L. K IDWELL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  197.5-1978 

DAVID H .  LEROY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1979-1 982 

J IM JONES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1983-
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JIM JONES 
ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 
April 4, 1984 

This Book Is Dedicated To Larry K. Harvey - 1939-1984 

TELEPHONE 
12081 334·2400 

Larry K. Harvey served as Chief Deputy Attorney General for the 
State of Idaho from 1979 to 1984. He suffered an untimely death on 
April 4, 1984, as a result of a brain hemorrhage. Larry was a 
first-class legal scholar who provided sound direction and wise 
counsel to three Idaho Attorneys General. More importantly, he was a 
man of principle and a warm, considerate huma n  being. 

Larry Harvey was born on March 4, 1939, in Hastings, Nebraska. 
He grew up in Filer, ldaho, and graduated cum laude from the College 
of Idaho in Caldwell in 1961. He received his law degree in 1964 from 
the University of Chicago, gaining membership to the Order of the 
Coif--a recognition of his excellent scholastic achievements. 

Following graduation from law school, Larry practiced for four 
years with Robert Stephan in Twin Falls. In 1968 he began nine years 
of service as a professor of law at the Willamette University College 
of Law in Salem, Oregon. He was appointed dean of the law school in 
1971 and served in that capacity for six years. At the time of his 
appointment he was the youngest law dean in the United States. 

In September, 1977, he was appointed by Attorney General Wayne 
Kidwell as special assistant on appellate matters. On January 1, 
1979, he was appointed chief deputy attorney general by Attorney 
General David H. Leroy. On January 8, 1983, he was re-appointed as 
chief deputy attorney general and he held that position until his 
untimely deatl. on April 4, 1984. 

Larry Harvey was dedicated to excellence and that dedication has 
left a strong imprint on the office of the Attorney General. He was 
also dedicated to the highest standards of conduct, b0Ll1 in his 
professional and personal life. He will be missed but his contribu
tion to the Attorney General's office and to the legal profession in 
Idaho will be long remembered. 

JIM JONES 
ATTORNEY GENERAL 
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OFFICE OF THE 
ATTOHNEY GENEHAL 

As of December 31 ,  1983 

Administrative 
J im Jones - Attorney General 

Larry K .  Harvey - Chief Deputy 
Lois H urless - Administrative Assistant 
Eric J .  Fieldstad - Business M anager 

Division Chiefs 
D .  M arc Haws - Criminal J ustice 

David G. H igh - Business Affairs/State Finance 
Michael Johnson - Health & Welfare 
Patrick J .  Kole - Natural Resources 

Kenneth R. McClure - Legislative/ Administrative Affairs 
Robie G .  Russell - Local Government 

Lynn E. T homas - Appellate 
P .  Mark Thompson - Administrative Law & Litigation 

James Baird 
Dave Barber 
Robert Becker 
Steve Berenter 
Carol Brassey 
Kurt B urkholder 
C .A .  Daw 
Mike DeAngelo 
Bi l l  Di l lon 
Cur t  Fransen 
Warren Felton 
Bob Gates 
M ike Gilmore 
Leslie Goddard 
Steve Goddard 

Jeanne Baldner 
Kriss Bivens 
Lora T .  Boone 
Tresha Griffiths 

Deputy Attorneys General 
Fred C.  Goodenough 
Brdcl Hal l  
Jack Hock berger 
Jerry Jensen 
Joseph Jones 
Dean K aplan 
Wayne K lein 
W.B .  L atta, Jr. 
Andre L 'Heureux 
Steve Lord 
Roger M artindale 
John McMahon 
Steve P arry 
J im Raeon 
Phill ip J .  Rassier 

Investigative Services 

Marilvn Roorda 
Dick Russell 
Marsha Smith 
Teel Spangler 
Myrna Stahman 
Steve Stoclclard 
Clive Strong 
Thomas Swinehart 
Evelyn Thomas 
Patricia Tompkins 
Wil liam VonTagen 
Larry Weeks 
Jim Wickham 
Scott Wolfley 
Dave Wynkoop 

Russell T .  Reneau, Chief  Investigator 
Allen C. Ceriale 
Neal  B .  Custer 

Richard T. LeGall 

Non-Legal Personnel 
Paula Jen kins 
Teresa Lemmon 
Trish L uginbill 
Sigrid Obenchain 
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Sandra Rich 
Deborah Sutherland 
Neysa Tuttle 
Stephanie Wible 
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N EW CASES OPENED 
FOR COUHT LITI C  ,\TION 

The Office of the Attorney General has opened the following cases for Fiscal 
Year 198.3: 

CASE NAME TYPE OF ACTION STATUS 

State vs . Hansen ,  Joseph AP/Other (Miscl) Pending 
State vs . Hansen, Voyne .:<:. AP/Other (Misc!) Closed 
S tate vs . Tai l ,  Curtis HW/Welfare Closed 
State vs . Thompson ,  John HW/Mental Health Pending 
S tate vs. Wilson, Fran AL/Labor/Wage Claim Pending 
S tate vs . Wageman, Virgil HW/Welfare Closed 
Hatch, Wayne vs . Gardner, Darrol CJ /Corrections Closed 
In the matter of True, Helen HW/Mental Health Closed 
S tate vs . Owsley, Ricky HW/Welfare Closed 
State vs . Hartman, K urt  HW/Welfare Closed 
I n  the matter of Hardman, Loy HW /Mental Health Closed 
Tendoy Area Council vs . State AL/Employment Closed 
S tate vs . McDonald, Robert AL/Employment Pending 
In the matter of M ike Curry HW/Mental Health Closed 
State vs. Dennis ,  Pamela AL/Employment Pending 
Teal , Jimmy W.  vs. S tate AP/Other (Miscl) Pending 
Hatch, Wayne vs . State CJ /Corrections Closed 
Persyn, Glenn vs . State CJ /Corrections Closed 
S ta te vs . Small ,  Dovey AP/Other (Miscl) Clm;ed 
Wright, Glen W. vs . S tate AP/Other (Misc!) Closed 
I n  the i nterest of Jodoin ,  Dawn HW/Welfare Closed 
M akin, Thomas W .  vs . State AL/Personnel Closed 
State vs . Lopez, Charles AP/Other (Misc!) Pending 
State vs . Weller, O . E .  AL/Employment Pending 
S tate vs . Petite Fashions, Inc. et al AL/Labor/Wage Claim Closed 
State vs . Pearson, Kriss Al ILabor/W age Claim Pending 
Vasquez, Juan vs . State AP/Other (Miscl) Pending 
Ames, Merle & Doris vs. 
Critchell , K .  & Roxie/Sol NR/Lands Closed 
S tate vs. Blevins, Larry AP/Other (Misc . )  Pending 
In the mental il lness of 
Halstead,  Debbie HW/Mental Health Closed 
State vs. Schimmel, J ames HW/Welfare Closed 
State vs . Morgan, James HW/Mental Health Closed 
S tate vs . Seamans, George HW/Welfan Closed 
S tate vs . Lewis, Leroy HW/Welfare Closed 
State vs . Schantz, Richard AL/Labor/Wage Claim Closed 
State vs . McKaughen, M ichael AP/Other (Miscl) Pending 
Soil/Wilburn, April vs. 
Adams, Gregory HW/Welfare Closed 
S tate vs . Winterfeld, Robert HW/Other (Misc . )  Closed 

,3 
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I n  the interest of W ard, Am her 
S tate \'S. Holbert. Juanita 
S tate \'s . Bro\\'nlee, Gail 
State vs. M ingo, Floyd 
State vs. V ictor Guzman 
State vs . Tipton, Gene 
H uclson, J ames vs . Driscoll , J ack et al 
In the interest of Wagner Children 
Potts, Claude vs. State 
I n  the interest of Dickerson children 
Scott, Lde ct ux vs. 
Carlson: Ron ct al 
Houck, Leo Robert \'S. 
Soi/Shoshone. cit\' of 
State vs .  Small ,  Dm·e\' 
State vs . M attison . M itch 
S tate vs. Coffey. W . G .  
State vs . Stewart Lee 
State ,.s .  German.  Kenneth 
I n  the interest of Smith .  Baby Girl 
State vs Bartlett, Ha\' 
S tate \'s. Byington. Ocie! 
S tate \'S Schaffer, Robert 
State \'S, Schaff er, Robert 
State \'S . Schaff er. Sara 
State \'S . Schaffer, Sara 
G arzee. Gary \'S, State 
Amos .  Clarence \'S, 

HW/Chi ld  Protective Act 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AP/Other (Misc . )  
AL/Employment 
CJ /Corrections 
HW /Child Protective Act 
CJ /Corrections 
HvV /Child Protective Act 

NH/Water Resources 

AL/Ci\'il Bights 
AP/Other (Misc!) 
HW/Welfare 
NH/Lands 
NR/Lancls 
H\V/\Velfare 
HW /Terminations 
H\V /\V elf are 
H\V/Welfare 
AP/Other (Misc!) 
AP/Other (Misc! )  
AP/Other (Miscl) 
AP/Other (Misc!) 
CJ /Corrections 

Crowl ,  C . \V .  et al CJ/Corrections 
State vs. B lackeagle ,  Norton AP/Other (Misc! )  
S tate vs .  M oulds. M ichael AP/Other (r-.l iscl) 
I n  the interest of Dexter, James H\V/Chilcl Protecti\'e Act 
* \lonth Totals * 68 L isted. 68 Filed. ·Hl Closed . . . for Juh - l\l82 

Ramirez, Beatrice et al vs . 
Schweiker, R ichard et al 
State vs. Runser, Lori & 
Cooper, Brian 
S tate of Idaho vs . Holm . Carl  
Soi/State Hospital South vs. 
Cortez, Manuel Jr .  
S tate vs . Denning, Lewis 
S tate vs . Engberson, M ike 
S tate vs . M arsh , Denn is 
S tate vs . Flodin , Kermit 
I n  the interest of 
Buerkle, B aby girl 
State vs. S mith , Craig 
In the matter of 
E akle, Dean R .  

4 

LA/Other (Misc!) 

HW/\Velfare 
HW/\Velfare 

HW /Mental Health 
HW /Mental Health 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 

HW/Terminations 
HW/Welfare 

HW/Mental Health 

Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Pending 

Pending 

Pending 
Pending 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Closed 

Closed 
Closed 
Closed 
Pending 

Closed 

Closed 
Closed 

Closed 
Closed 
Pending 
Pending 
Closed 

Closed 
Pending 

Clo�td 
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State vs. Bean, Scott AP/Other (Miscl) Pending 
State vs. Richard, Thomas HW/Welfare Closed 
State vs. Heller, Darrell HW/Welfare Closed 
State vs . Henderson, Martha AP/Other (Misc!) Closed 
State vs. McQueen, Mark HW/Welfare Closed 
State vs . Davis, Steven HW/Welfare Closed 
State vs. Fuller, Donald HW/Welfare Closed 
State vs .  SchiggeL Burkhart HW/Welfare Closed 
State vs . Clemons, Sharron HW/Welfare Closed 
State vs. Truji l lo,  Dorothy HW/Welfare Closed 
Manners, Charles vs. 
Soi/Ed . of V eterinarv Med. AL/Self-governing Closed 
Arellano, Eddie vs . State CJ /Corrections Closed 
Soi Wheat Com m .  vs. 
Idaho Grain & Produce et al NR/ Agriculture Closed 
State vs. Whitley, Harold AP/Other (Miscl) Closed 
State vs. Lindley, John AL/Labor/Wage Claim Closed 
Stephens, Wilford vs. State CJ /Corrections Closed 
In the matter of Richard Moulton HW/Mental Health Closed 
S tate vs. Foss, Larry AL/Labor/Wage Claim Pending 
Soi/State Hospital South vs. 
Hardman, Joseph HW/Mental Health Closed 
Crawford, Delorse et al 
Purce, Les & H&W HW/Welfare Closed 
State vs . Scheffer, Dawn AL/Labor/Wage Claim Closed 
State vs . Ferney, Mike AL/Labor/Wage Claim Closed 
State vs. Zimmer, Dennis HW/Welfare Closed 
State vs. Howard , Rudy HW/Welfare Pending 
State vs. Turnage, Richard HW/Welfare Closed 
State vs. 
Barker, S .  & Ferrel l ,  K .  AL/Labor/Wage Claim Pending 
State vs. 
R & S Marketing Affi l iates AL/Labor/Wage Claim Pending 
State vs . Carter, Ron AL/Labor/Wage Claim Pending 
State vs . Deshazo, Robert AL/Labor/Wage Claim Closed 
State vs . Caudill ,  William AP/Other (Miscl) Pending 
State vs. Manson, Dennis HW/Welfare Closed 

Shokal , Edward vs. 
Dunn,  Kenneth et al NR/Water Resources Closed 
Schrader, Debbie vs. SOI/H&W HW/Welfare Pending 
State vs . Yarbrough , J ames AP/Other (Miscl) Pending 
S tate vs. Robison ,  Ford HW/Mental Health Closed 
Burl ington Northern vs. State SF/Taxation Closed 
State vs . Sprute, Gerald AL/Labor/Wage Claim Pending 
State vs. Whiskey River Corp. AL/Labor/Wage Claim Pending 
Burlington Norther vs. S tate SF/Taxation Pending 
State vs . Langley, Douglas HW/Welfare Closed 
State vs . Womack, Doris HW/Welfare Closed 
State vs. Cahoon,  Barbara AL/Employment Pending 

5 



ANNUAL REPORT OF THE ATTORNEY GENERAL 

Grant, Martin vs. State 
Goodrick, Dan vs. State 
I n  the matter of 
Timmers, Larrv 
In the matter �f 
Moon,  Allen W .  
Graham ,  Scott vs . State 
State vs. Slusher, Douglas 
State vs . Lockaff, Paul 
State \'S. Swain, J arnes W .  
State vs. Johnson,  Katherene 
Norris , Jerry vs . Purce, Les & H&W 
Spear, Cheryl vs . 
Purce. Thomas L .  et al 
M ara, Henry vs . 
Gardner, Darrol et al 
State vs . Jakubicz, Gilbert 
State vs. Bowen, Lowell 
In matter of Idaho Falls 
Garzee, Gary vs. 
Gardner, Darrol et al 
I n  the interest of 
Sm ith Children , Edward et al 
State vs. Couch , Lynn 
Soi/State Hospital South \'S. 

Lipshay, Charles 
Haltom Estate vs. State 
State vs . Paul, Gary 
State vs. Hopkins, Ken 
State vs. Morris, Esther 
State vs. Floyd, David 
I nvestments Unlmtd . .  Inc .  vs. 
Vallev Builders 
Keith

·
, Sonya vs. State 

Olson ,  Vergil et ux vs . 
Dunn ,  A .  Kenneth 
In the interest of 
Bran dson, Deanna vs . 
Morrow, Jeff vs. State 
Reinke, Leonard vs . 
Gardner, Darrol et al 
P & A Trucking  vs. State 
S tate vs . Gale, John A .  
State vs . Nottingham , Orville 
M ara, Henry vs. State 
State vs . Darnel l ,  Samuel 
State vs . Castil lo , Jose 
State vs . Wolfe, William 
Still, G uy vs. Crowl , C . W .  et al 

CJ/ Corrections 
CJ /Corrections 

HW / Mental Health 

HW / Mental Health 
AL/Employment 
HW/Welfare 
HW/Welfare 
AP/Other (Misc!) 
HW/Welfare 
HW/Welfare 

HW /Personnel 

CJ /Corrections 
HW/Mental Health 
HW/Mental Health 
NH/\Vater Resources 

CJ /Corrections 

H\V /Terminations 
HW/Welfare 

HW/Mental Health 
SF/Taxation 
AL/Employment 
AL/Employment 
AL/Employment 
AL/E mployment 

SF/Taxations 
HW/Welfare 

NR/Water Resources 

HW/Child Protective Act 
CJ / Corrections 

CJ /Corrections 
SF/Taxation 
AL/Labor/Wage Claim 
AL/L abor/Wage Claim 
CJ / Corrections 
HW / Mental Health 
AL/Employment 
AP/Other (Misc!) 
CJ / Corrections 
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Closed 
Closed 

Closed 

Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 

Pending 

Closed 
Closed 
Closed 
Pending 

Closed 

Closed 
Closed 

Pending 
Closed 
Closed 
Pending 
Closed 
Pending 

Pending 
Pending 

Pending 

Closed 
Closed 

Pending 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Pending 
Closed 
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Balla, Walter vs. State 
Jeffery, J am es vs. State 
Jeffery, J ames vs. State 
Ward, Phyllis vs. Ward, Sonne 
Peret, Dwain vs. Purce, Thomas 
Henson , Howard vs. 
Law Enforcement ,  Soi Dep. of 

CJ /Corrections 
CJ /Corrections 
CJ /Cm·rections 
HW/Child Protective Act 
HW/Mcdicaicl 

CJ /Other (Miscl) 
* M@th Totals * n7 Listed, 07 Filed, 66 Closed for Aug. - l OS2 
State vs . Yehle, Mike HW/Wclfare 
State vs . James, Henry J r .  HW/Welfare 
State vs . St . Amand, Kevin L .  HW/Welfare 
State vs . Johnson, John AP/Other (Misc!) 
State vs . Staker ,  Bill et al SF/Taxation 
State vs . Amesbury, Chris & Juanita HW/Welfare 
State vs. Preuss, Sandra & Dale HW /Mental Health 
State vs . Downing, Timothy HW / Menthal  Health 
State vs . Lamkey, Richard HW/Welfare 

W arc!, M arti Tera vs . 
Application for Name Change 
Campbell , Steven K . ,  M .D .  vs. 
Soi/Bel .  of Medicine 

State vs . Meredit1h ,  Buck 
State vs. Luzinski, Fredrick 
State vs . Harris, Bob 
State vs. Freeman, Robert 
Taggart, Lyle vs. State 
State vs. Bruner, Ted 
State vs. Uranga, Fred 

In the interest of 
Freeman, David 
State vs . Elrod, John 
State vs . Quinn ,  Dale W. 
State vs . Lata h ,  I nc .  
State vs . Wilson ,  Fran 
State vs . Marsh ,  Dennis 

Witke, Lois et al vs. 
Crowl, C .W.  et al 
Campbell Soup Co. vs. State 
Blaine County vs . State 
Canyon County vs. State 
Canyon County vs . State 
State vs . Sims, Roger 
Lindquist, Phi l l ip vs. G ardner, Darrol 
State vs. Volker, Kenneth 
State vs . Culbertson, Wm.  
Cootz, Anthony vs. State 
I n  the matter of  Welch,  Ada 
In the m atter of  Watts, Pauline 

HW/Child Protective Act 

AL/Other ( Misc!) 

HW/Welfare 
HW/Welfare 
AL/Labor/Wage Claim 
AP/Other (Misc!) 
HW/Other ( Misc!) 
AP/Other ( Misc!) 
AP/Other (Misc!) 

HW/Child Protective Act 
HW/Welfare 
HW/Welfare 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 

CJ /Corrections 
SF/Taxation 
SF/Taxation 
SF/Taxation 
SF/Taxation 
HW/Welfare 
AP/Other ( Miscl) 
AP/Other (Misc!) 
AP/Other ( Misc!) 
CJ /Corrections 
HW/Mental Health 
HW/Mental Health 
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Closed 
Closed 
Closed 
Closed 
Closed 

Pending 

Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 

Closed 

Closed 

Closed 
Closed 
Closed 
Pending 

Pending 
Pending 

Close 
Closed 
Closed 
Pending 
Pending 
Pending 

Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
C losed 
Pending 
Closed 
Pending 
Closed 
Closed 
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In the matter of Poulson, Fred 
I n  the matter of Sellers, Glenn 
State \'S. 
K night Manufacturing & Lsng. , Inl'. 
State \'S . \\'arc!, Oa\'e 
In the interest of Borgl'r, Erica 
G arzee, Gar\' \'S. G ardner. Darrol & 
Bre\\'er , Wiliard 
State \'S. Nish . Doug 
State \'S, Jackson. Chris 
State \'S. i\1unoz. Daniel 
In the matter of Climer. Leonard 
Caribou Count'. et al \'S. State 
State \'S. Taylor. Joyce 
State \'S. :\1 i tchel l ,  H ieky 
State \'S. Parker. Duane & Mary 
State \'S. 
\\'or lei \V icle Achie\'ement Corp . 
State \'S. Be\'eridge, :\l aurice 
State \'S . :\1 ichclle's. Inc. 
State \·s . N ield. Dadd 
State \'S. Hogers. \Varner 
State \'S. Zlatnik. Cla\' & Annette 
State \'S, :\l atthe\\·s. \\' i l l iarn 
Hoss .  Carol l  & i\larlene \'S. S late 
In  the matter of Smith .  Dorothy 
Sensenig. \\' . & Hayclcn . P. \'S, State 

:\lathe\\'s Plumbing & Healing \'S. 
Ne\\' Concepts Healty. Inc 
In  the appuil of Bucyrns-Eril' Co . 
State \'S. Di l\\'orth . Brian 
S tate \'S, Edwards. Robert 
S tate \'S. Lopez. J ul ian 
S tate \'S, Yarbrough , Jam es 
S tate \'S. \Vest . Rodney 
S tate \'S. Pena.  Louis 
S tate \'S .  Will iams, Dennis 
State \'S . Boulton. Chuck 
State \'S. tv1 cCartan ,  Jessie 
State \'S. Famil\' B usiness, I nc .  
State \'S, Ander

:
�on , Donald 

Allen, Gary vs . M il le.". George et al 
B eco, I nc .  vs. I ndustrial Com m .  
S tate vs. Oseen, C ar l  
S tate vs .  Nunan, Pat rick 
G ooding County et :.1.I vs. State 
S tate \'S. M organ, Gale 
S tate vs. Root, Kenneth 
State vs . Nejezchleda, Karl 
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HvV/Mental Health 
HW /Mental Healt h  

A L/Labor/Wage C laim 
AL/Labor/Wage C laim 
HW /Terminations  

CJ/Corrections 
HW/Mental Heal th 
AP/Other (i\iisel) 
H\V/Welfare 
1-IW/Mental Health 
S F/Taxation 
HWnkntal Health 
S F/Taxation 
H\ \'/\\'elf are 

AL/ Labor/Wage Claim 
AL/ Labor/Wage C laim 
AL/ Labor/\ Vage C laim 
AP/Other (:\foci) 
H\\'/i\1ental Health 
H\\' /Mental  Heal th  
H\V/\Velfare 
S F/Taxation 
H\\'/i v1 ental Health 
CJ /Corrections 

S F/Taxation 
S F/Taxation 
H\V/Other (Miscl) 
AP/Other (Miscl) 
AP/Other (Miscl )  
AP/Other (Misc! )  
AP/Other (Misc! )  
H\\' /Welfare 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AP/Other (Misc! )  
CJ /Corrections 
AL/Other (Misc!) 
AL/Labor/Wage C laim 
HW/Other (Miscl) 
SF/Taxation 
HW/Welfare 
HW/Welfare 
HW/Welfare 

Closed 
Closed 

Pending 
Pending 
Closed 

Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Pending 
Closed 
Closed 

Pending 
Pending 
Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 

Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Pending 
Closed

. 

Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
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State vs . Fisher, Floyd HW/Other (Misc!) 
State vs . Schach , Dana J .  
(Long, Tammy) HW/Welfare 
State vs . Merkley, Blaine & Arlene HW/Mental Health 
• Month Totals • 85 Listed, 85 Filed, 58 Closed for Sept. - I 082 

State vs . Bugher, Georgie & Loise HW/Welfare 
State vs . Satterwhite, J erry HW/Welfare 
State vs . Fullmer, Lisle HW/Welfare 
State vs . Fullmer, Deborah HW/Welfare 
State vs. Erickson,  J ames AL/Employment 
State vs . Swenson ,  Ben AL/Employmen t 
State vs . Hodges, Edward AL/Employment 
State vs. Langdon,  H ichard AL/Employment 
State vs . Howard, Nora AL/Employment 
State vs . Zamora, Angela AL/Employment 
State vs. Clukey, Pamela AL/Em ployment 
State vs . Bcvercombe, Craig HW/Welfarc 
Husted, Beverlv vs . State HW/ Fair Hearing 
Lloyd, J ohn vs: Bowlin , Paul CJ /Corrections 
State vs . Stafford, Frank HW/VVelfarc 
State vs . Kill inger, D .  & Green, C .  AL/Labor/\".' age Claim 
Gaines, Larrv vs . State CJ /Corrections 
Cootz, Anth�nv vs. State CJ /Corrections 
Hindman  et u� vs. State SF/Taxation 
State vs. Wolfe, Stanlev AL/Employment 
State vs. Kerr, Angela HW/M cntal Health 
State vs . Sturman,  Paul HW/Wclfarc 
State vs. Cootz, Gerald AP/Other (M iscl) 
Arellano, Eddie vs. S tate CJ /Corrections 
Goodine, Larry vs. State CJ /Corrections 
State vs. Maughan,  W. G .  ALIE m ploymen t 
Smith ,  Larry L .  vs. State AL/Em ployment 
State vs . Samuelson, Harvey HW/Welfare 
State vs. Buttermore, Samuel HW/Welfare 
State vs . Ward, Paul Q .  H\".' / Welfare 
State vs . Morrison ,  John HW/M ental Health 
State vs . 
Mountain States Car Hental ,  I nc .  AL/Labor/Wage Claim 
State vs. Vera, Emmanuel AP/Other (Misc!) 
State vs . Boone, Ruby HW / Mental Health  
State vs . Koehn ,  M arilu AL/Labor/Wage Claim 
State vs. Neep, Danny AP/Ot her (Misel) 
Human Rights Comm .  vs. 
Garden C ity AL/Human Righ ts 
Hansen,  Maurine et al vs. State SF /Taxation 
State vs . Alpha & 
Omega Realty,  Inc .  et al BR/Finance 
State vs. Covert , Marlin AL/Labor/Wage Claim 
State vs . W arc!, Dave AL/Labor/Wage Claim 
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Pending 

Closed 
Closed 

Closed 
Closed 
Closed 
Closed 
Closvl 
Closed 
Pending 
Pending 
Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 

Closed 
Closed 
Pending 
Pending 
Closed 

Pending 
Pending 

Closed 
Pending 
Pending 
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Rol l ,  Richard Sr .  vs .  
C ity of M iddleton & Soi 
State vs . Price, Bobby & M arjorie 
S tate vs . Simonsen, Clinton & Leila 
State vs . Records, J ames 
State vs . Earlv, Karen 
Bainbridge, I �andall vs. S tate 
Stephens, Welford vs. State 
Dejournett , T .  
& Leach , J .  vs .  State 
State vs. Carberry , John 
Archibald. Don C .  & Vera vs. 
State 
State \'S. Suitter, Terry Dee 
Grierson ,  E .D .  vs. State 
Gallegos, Sherland vs. State 
State vs . Voss, Donnie 
In the i nterest of 
Noel, M inette Pilar 
State \'S. Jones, Ken 
In the commitment of 
Adams. Ada 
State vs . McGill , James W .  
Balla. Walter vs. S tate 
Hecla M ining Co. vs. State 
State vs. Mason, D avid Lee 
State vs . Statz, James 
Jones, Todd & Schwartzmil ler, Dean 

AL/Employment 
SF/Taxation 
HW/Welfare 
HW/Welfare 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 

CJ /Corrections 
CJIP/A . .  Homicide 

SF/Taxation 
HW/Welfare 
CJ /Corrections 
HW /Child Protective Act 
HW/Welfare 

HW /Terminations 
AL/Labor/Wage Claim 

HW /Mental Health 
HW/Welfare 
CJ /Corrections 
SF/Taxation 
AP/Other (Misc!) 
HW/Welfare 

Closed 
C losed 
Closed 
Closed 
Pending 
Closed 
Closed 

Closed 
Pending 

Closed 
Closed 
Closed 
Closed 
Closed 

Closed 
Closed 

Pending 
Closed 
Closed 
Pending 
Pending 
Closed 

vs . Rodriguez, V .  & Hammond, R .  CJ /Corrections Pending 
State vs . Baxter, Brent D. HW/Mental Health Closed 
I n  the i nterest of Cheatwood, Justin HW /Termination Closed 
State vs . Giles, Vern AL/Labor/Wage Claim Closed 
State vs . Bennett ,  Will iam & Carolyn AL/Labor/Wage Claim Closed 
• Month Totals • 68 Listed. 68 Filed, 46 Closed . . .  for Oct. - l 982 

Passow, Don G .  vs .  
Ktller, Leroy & Cenarrusa 
State vs. Brown, Bruce 
State vs . Barney, Randall 
State vs . Wood, Del 
State vs . Mosman, Richard 
State vs . Carson V ineyard 
State vs . Whiskey River Corp . 
State vs .  Malotte, Robert 
S tate vs. Schell ,  Louie 
Nelson , Gerald vs. State 
State vs .  Joblin ,  M ichael K .  
State vs . Anderson , Judy 
State vs .  Summit Truck L ines, Inc .  
Steelm an Estate vs .  State 

1 0  

BR/Other (Misc!) 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
SF/Taxation 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
CJ /Corrections 
AP/Other (Misc!) 
HW / Mental Health 
AL/Labor/Wage Claim 
SF/Taxation 

Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Pending 
Closed 
Pending 
Closed 
Pending 
Pending 
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State vs . Ziegler ,  Chip 
Union Pacific Railroad vs. 
State 
State vs . Bro, David 
State vs. Old West Ranches, Inc. 
Almada ,  Caesar vs. State 
Garzee, Gary e t  al vs. S ta te 
State vs . Lycan ,  Norman 
State vs .  Niehay, Edwin 
State vs . Covert ,  Marlin 
State vs. Reed, Earl 
State vs. O'Toole, Michael 
State vs . Day, M ary 
State vs . Aragon ,  Mark 
State vs . 
Sprenger , Troy (Mepelt , G retchen) 
State vs . Taylor ,  Paul J r .  
State v s .  Best , Richard 
State vs .  Gilley , Janice 
State vs . Capps, Donald 
State vs . Weech , Regina 
State vs . Jones, Benjamin 
State vs . Lopez, Andy J r .  
State v s .  Marcum,  Wil l iam 
In  the m atter of  
Shemwell , Dorinda 
State vs . Jenkins,  J arnes 
Bowe, Dale vs. Bowe, Rafaela 
Soi & Kelley C hildren vs . 
Kellev Ste�e . ' 

Soi & Kelley Ch ildren 
Kelley , J ar�yna 
State vs . Sypher, Ray 
State vs . Smith ,  Francis 
State vs . 
Lepker, Daniel (Wanamaker, Helen) 
State vs . Camm ack, Rav 
State vs . Sportown, Inc:, et al 
State vs. Miller ,  Aleta 
State vs . Martines, Jose G .  
I n  the interest of  
Schwanz, Brenda & Curtis 
State vs . 
Jones, Gary (Richardson ,  Gail) 
S tate vs . Covert , M arlin 
State vs . Hill 
Pierce, Ronnie vs. State 
Thompson,  Charlie vs . S ta te 
State vs . Martinez, Jose A .  

1 1  

AP/Other (Miscl) 

SF/Taxation 
AP/Other (Miscl) 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 
HW / Mental Health 
HW/Welfare 
AL/Labor/Wage Claim 
AP/Other (Miscl) 
HW/Welfare 
AL/Labor/Wage Claim 
AP/Other (Miscl) 

HW/Welfare 
HW iMental Health 
HW/Welfare 
HW/Welfare 
HW / Mental Health 
HW / Mental Health 
HW/Welfare 
AP/Other (Misc!) 
AL/Labor/Wage Claim 

HW/Other (M iscl) 
AP/Other (Misc!) 
HW/Welfare 

HW/Welfare 

HW/Welfare 
HW/Welfare 
HW/Welfare 

HW/Welfare 
AL/Labor/Wage Claim 
ALI Labor/Wage Claim 
AL/Labor/Wage Claim 
AP/Other (Miscl) 

HW /Terminations 

HW/Welfare 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 
AP/Other (Miscl) 

Pending 

Pending 
Closed 
Pending 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Closed 
Pending 
Pending 

Closed 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Pending 

Closed 
Closed 
Closed 

Closed 

Closed 
Closed 
Closed 

Closed 
Pending 
Closed 
Pending 
Closed 

Closed 

Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
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State vs . Smi th ,  Darryl! 
State vs . Kennv, William 
Harrelson, Belinda vs. 
Pine Crest Ps\'ch . Ctr .  & Soi 
State vs . Wiliiams, B ruce & Barbara 
State vs . Covert, l'vlarlin 
Schmalenbergcr, Jessie 
vs . Board of Corrections 
Debt of 
Contractor's Lighting Supply. Inc .  
Soi, ex rel Hobertson, Troy vs . 
Satterfield , J ane 
State vs . Keenan. David 
State vs . Wright 
Jardine Petroleum Co . vs. 
Clawson Oil Co. 

· 

State vs . i'vlorgan, Deanna 
Olsen. James Dee vs. State 
I-Ialtom . Theodore, Estate of vs . State 
Brightwell vs . 
Payette Lakes Water District 
State vs. Covert. Marlin 

HW/Welfare Closed 
HW/Othcr (Miscl) Closed 

AL/Employment Pending 
H\V/Welfarc Closed 
AL/Labor/Wage Claim Pending 

CJ /Correct ions Pending 

SF/Taxation Closed 

HW/Welfarc Closed 
AL/Labor/Wage Claim Closed 
SF/Taxation Closed 

SF/Taxatio n Pending 
HW/Wclfarc Closed 
CJ /Corrections Closed 
SF/Taxation Closed 

SF/Taxation Pending 
AL/Labor/Wage Claim Pending 

* '.\Ion th Totals * i I Listed. i I 
State \'S. Hirshbrunner, John 
Soi. ex rel Lisbv. Tammv vs . 

Filed. f3 Closed . . .  for Nov . - I !)82 

Lisby. M ichael
· . 

State \'S. Scott ,  Ste\·e 
State vs. Woods, Allan 
State \'S. Hollandsworth .  Billy 
Vinar vs . Batrucl 
State \'S. Potts , Claude 
State vs. Labrie, Al & Barbara 
State vs. St. Germain .  Charles 
State vs. Saxton. Thomas 
State vs . Custom \Vood Products 
State vs . Hilbert, Jam es 
State vs. Merrifield , John 
State vs .  Custom Wood Products, Inc. 
Ray, Donald P .  vs. State 
Kerst, Donald F. vs. State 
C arter, David vs. S tate 
Flores, Oscar vs. State 
Ickes vs. Farlow, Don 
State vs. Kasio, Akios K .  
S tate vs. Will iams, Kev\n E. 
In the matter of 
Ma tson, John C .  
State vs. Wallace, Gerald D. 
State vs. Pena ,  Rudy 
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AP/Other (�foci) Closed 

HW/\Vclfarc 
HWl\Vclfare 
HW/\Velfarc 
HWIWclfare 
N R/\Vater Resources 
AP/Other (Misc!) 
HW/\Velfarc 
AP/Other (Misc\) 
AL/Employment 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AP/Other (Misc!) 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 
CJ /Correct ions 
CJ /Corrections 
SF/Taxation 
AP/Other (Misc!) 
HW/Welfare 

HW/Mental Health  
HW/Welfare 
HW /Other (Miscl) 

Closed 
Closed 
Closed 
Pending 
Pending 
Closed 
Pending 
Pending 
Closed 
Pending 
Pending 
Pending 
Pending 
Closed 
Pending 
C losed 
Closed 
Pending 
Pending 
Pending 

Closed 
C losed 
Pending 
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State vs . Harms, Larry A .  HW/Welfare Closed 
State vs . Stoor, Gerald NR/Parks & Hee. Pending 
S tate vs. Hoffman, Michael AP/Other ( Misc!) Pending 
State vs . Harmon, Jerry AP/Other ( Miscl) Pending 
State vs. Delagarza, Marilyn AL/Employment Closed 
Price, J ames et al vs .  Carlson, Honald NR/W ater Hesources Pending 
State vs. M iramontes, Felipe HW/Welfarc Closed 
S tate vs . Lute, Dan AP/Other ( Misc!) Pending 
S tate vs. Coates, Harry & Kym AL/Labor/Wage Claim Closed 
Woodruff, Donald vs. State CJ /Corrections Closed 
State vs. Wiebelhaus, Elvera SF /Taxation Closed 
State vs. Lowe, Jared SF/Taxation Closed 
State vs . Payton, J ames SF /Taxation Pending 
State vs. Wur tz, Dairlcl G .  HW/Welfare Closed 
State vs . Hite, Kent H.  HW/Welfare Closed 
S tate vs. Wright, Eel HW/Welfare Closed 
State vs. Familv Fitness ct al AL/Labor/Wage Claim Closed 
S tate vs . Koch�, M arilu AL/Labor/Wage Claim Pending 
Couch , M ichael vs. Crowl, C .W.  CJ  /Corrections Closed 
Shipley, Glenn et al vs. Soiilssh et al HW / Mental Health Closed 
S tate vs. Loftis , Gina AL/Labor/Wage Claim Pending 
State vs . Petri ,  Michael AL/Labor/Wage Claim Pending 
Bartness , M ike, in matter of vs. 
Horse Hacing License CJ /Law Enforcement Pending 
Vanhcukclm , Marlene vs . 
Pine Crest Psvch. C tr. & Soi AL/Employment Pending  
S tate vs . Acla;ns, Paul AP/Other (Miscl) Pending 
Soi/ Hamberg, Timothy vs . 
Davis, Sharon H\V /Welfare Closed 
State \'S. Hccorcls, Hobert M .  HW/Welfare Closed 
State vs. Rice, Halph K.  HW/Welfarc Closed 
State vs . Early, Karen AL/Labor/Wage Claim Pending 
S tate vs . Storey, Gregory AP/Other (Misel) Pending 
S tate vs . Hainey, Don AL/Labor/Wage Claim Closed 
Vascot ,  Connie vs. Vascot, Dennis HW/Welfare Closed 
Tarbox (M&K Sales) vs. S tate SF/Taxation Pending 
M akin ,  Thomas vs. State AL/Tort Claims Pending 
Whittle vs. Whittle SF/Taxation Pending 
S tate vs . W arc!, Gary AP/Other (Misc!) Pending 
Herrett ,  Rodney vs . Herrett, Alicia AP/Other ( Misc!) Pending 
S tate vs . Richards, John AP/Ot her ( Miscl) Closed 
Twin H iver National Bank vs. English SF/Taxatio;; Closed 
Tencloy Area Boy Scouts vs. S tate AL/Employment Closed 
S tate vs. LeYvis ,  John D .  AP/Other ( Misc\) Pending 
S tate vs . Fitness Center SF/Taxation Pending 
S tate vs . Garza, Ausencio AP/Other ( Misc\) Pending 
S tate vs. Kohl, Leroy J. HW/Welfare Closed 
S tate vs. Kent, Scott AL/Labor/Wage Claim Pending 
U .S .  vs .  Colianni, e t  al LG/Other (M iscl) Pending 
* M onth Totals * 70 Listed, 70 Filed, 33 Closed . . . for Dec. - 1982 
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Atkinson,  John vs . State 
Debt of 
Hunt Bros. Construction 
State vs . Hod, M ichael 
State vs. Stuart, Gene F. 
State vs . Bailey, Claudene 
State vs. Thornock, Ben ny 
M anufacturer's Hanover Mortgage vs . 
Plantation Developers 
State vs. Thomsen, Davy 
State vs . Thomas, Beverly 
State vs . 
Garcia ,  Nicholios & Kimberly 
State vs . Mcintee, Robert 
State vs. H.oberge, David 
State vs. 
McNeeley, Bergen & Jarvis, Richard 
State vs. Hamp ,  James 
State vs. Garren, J immy 
State vs. Valdez-Abrejo, Jose I .  
Stradley, Mark vs. State 
Olsen,  Honald vs . State 
McGee, Frank vs . 
Gardner, Darrol & Burley , Hon 
State vs . Harris , Terry 

State ,·s. 
Morrison, Ray & Polfer,  Charcllee 
State vs. Jensen, Lynn 
In the interest of Dawson ,  \Vanda 
Johnson, Derral! vs. State 
Bonners Ferry, City of vs .  State 
State vs. Gibson,  David 
State vs .  Four Star Logging, Inc .  
State vs . Four Star Logging, Inc .  
State vs .  Lalone, Sandra 
State vs .  Sprute, Gerald 
State vs . Hoss , Jerry 
Reinke,  Leonard vs . State 
State vs . Morales, Heynolcls 
State vs . H .P .  Enterprises, Inc. 
State vs. Wallace, Joseph 
State vs. McGarry, John 
State vs . Toth , John 
State vs . Davis , Arthur 
Couie, David vs. State 
Camp ,  Gene & Victor vs. State 
State vs . Bacon, M ark 
State vs. Robison, Ford 
State vs. Craig, Larry 
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CJ /Corrections 

SF  /Taxation 
HW/Welfare 
AP/Other ( Miscl) 
HW/Welfare 
AP/Other ( Misc!) 

SF /Taxation 
H W/Welfare 
HW/Welfare 

HW/Welfare 
HW/Welfare 
HW/Vvelfare 

CJ /Corrections 
HW/Welfare 
HW/Welfare 
AP/Other (M isc!) 
CJ /Corrections 
CJ /Corrections 

CJ /Corrections 
HW/Welfare 

AL/Labor/Wage Claim 
A L /Labor/Wage Claim 
HW /Child Protective Act 
CJ /Corrections 
A L/Employment 
AP/Other ( Misc!) 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
CJ /Corrections 
HW/Other (Misc!) 
A L /Labor/Wage Claim 
AP/Other (Misc!) 
H W/Welfare 
HW/Welfare 
AP /Other ( Miscl) 
CJ /Corrections 
CJ /Corrections 
H W/Welfare 
HW /Other (Misc!) 
HW/Welfare 

Closed 

Closed 
Closed 
Pending 
Closed 
Closed 

Pending 
Closed 
Closed 

Closed 
Closed 
Closed 

Closed 
Closed 
Closed 
Pending 
Closed 
Pending 

Closed 
Closed 

Pending 
Pending 
Closed 
Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
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Crossman, Francis & Jean ne vs. 
Soi/Tax Comm . 
State vs. Tomberlin ,  Paula 
S tate vs. M arcum,  Will iam 
State vs. Roberts, Charles 
State vs . Dallas, Claude 
S tate vs . Taylor, Dave 
I n  the inter�st of 
McMinn ,  William T .  
I n  the interest of 
Mc.Manus, Daniel 
State vs. Ramsey, J arnes I I I  
State vs .  Croxen, Torn 
State vs. The Good Earth ,  Inc. 
Wolf, Steven vs. State 
State vs. 1.ee, J am es 
Garzee, Gary vs. State 
Pierce, Ronnie vs. S tate 
State vs. Davis, David 
State vs. 
Goodman, M ichael & Marjorie 
Debt of Jason's, Inc .  
Mental Illness of  
Glazebrook, Iva 
I n  1 he matter of  

SF/Taxation 
HW/Welfare 
AL/Labor/Wage Claim 
AP/Other (Misc!) 
AP/Other (Misc!) 
HW/Welfare 

HW/Welfare 

HW/Welfare 
AP/Other (Misc!) 
AL/Employment 
AL/LaboriW age Claim 
CJ /Corrections 
AL/Employment 
CJ /Corrections 
CJ /Corrections 
CJ /Corrections 

HW/Mental Health 
SF/Taxation 

HW/Mental Health 

Mmphy, James HW/Mental Health 
Str.te vs. Struhs, Katherine AL/Employment 
State vs . Hallstrom,  Solveig AP/Other (Misc!) 
State vs. Pruett ,  Dan HW/Mental Health 
* Month Totals * tili Listed. 6() Filed, 40 Closed . . .  for Jan. -

Gomez, Baldemar vs. State 
Neep, Danny vs. S tate 
State vs. Hastings, George 
State \'S. Draper, Peggy 
U nion Pacific Railroad vs. State 
Union Pacific Railroad vs. State 
State vs. Evarts, Neal 
State vs. Bale, C. Duane 
S tate vs. Thorne, S teven 
State vs. Stace, Keith 
S tate vs . Chase, M ark D .  
State vs. Adams, Jeffrey 
State \.>. Jenkins, Randy 
State \'S. Delucia, Dane 
State vs . J ackson,  Ren 
Bradbury, Eugenio vs. Schuler, Barry 
Soi/Insurance vs. 
Pacific I nsurance Admin istrators 
Ramsey, John vs. S tate 
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CJ /Corrections 
CJ /Corrections 
AL/Employment 
AL/Employment 
SF/Taxation 
SF /Taxation 
HW/Welfare 
AL/Employment 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW /W elfar·e 
HW/Welfare 
HW/Welfare 
HW/Welfare 
ALIJ udiciary 

BR/Insurance 
Cj /Corrections 

Closed 
Closed 
Pending 
Pending 
Pending 
Closed 

Closed 

Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Pending 

Pending 
Pending 

Closed 

Pending 
Pending 
Closed 
Pending 

198:3 

Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 

Pending 
Closed 
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State vs. Mata, Cirillo 
State vs. Gray, Walter 
State vs. Panida Theatre 
State vs. Tvler, Dennis 
State vs. D

·
avis, S0lveig 

State vs . Arrotta ,  Dan 
State vs. 
Comm oditv Buvers Assoc. , Inc .  
State vs .  Ginte� Brothers, Inc .  
State vs .  !\faster Distributors. I nc.  
State vs. Hansen ,  James 
Slate vs. Hazen ,  Don L .  
State vs. Pechanec, Ted 
State vs. Pennel l ,  Kenneth 
State vs. Boehm .  Will iam 
State ,.s . Cubbage, Chip 
State vs. Stroud . Robert 
State \'S. Gonzales, Maria 
State vs. Rainey , Ed 
Giese, David vs. State 
Goodrick, Dan vs . Slate 
Kyle. M ichael \·s. Beco Corp. & Soi 
State vs. Ervin .  L .  
State \·s . Caverhil l ,  Steven 
State vs. Carey. Everett 
State vs. Ayres, Randy 
State ,.s. Bliss. G ene 
State vs. Spang, M ichael 
State vs. Pisca. Randy 
State vs. Bell , Robert 
State vs . Hecht .  Charles 
State vs. Ponderosa Motors I l l . Inc .  
St<ite vs .  Harrell ,  Sandra 
Soi/Sec . of State vs. M il ler, James A .  

Canada ,  British Colum bia Min istry 
vs . H arbison. Maureen 
State vs . Papse, Rodney 
State vs . Meyer, Kevin 
State vs . Prout,  Roberta 
Yellen , Frederick Jr. vs. 
Ada County et al 
Craig, J ames vs. Wright ,  Larry 
State vs. Holderness, Loren 
I n  the interest of 
Hollon ,  Lonnie & Larrv 
State vs. Stone, Luther

· 

State vs. Major ,  Melvin 
Olsen, Ronald vs. State 
Goodrick, Dan vs. State 

AP/Other (Miscl) 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Labor/Wage Cla im 
AL/Labor/Wage Claim 

AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
BR/Consumer Protection 
AL/Employment 
AL/Employment 
H'vV /'vV el fare 
HW/Welfare 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Employment 
AL/Employment 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 
AL/Employment 
AL/Employment 
AL/Labor/Wage Claim 
AL/Employment 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW/Welfare 
H\V/Welfare 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
SF/Elections 

HW/Welfare 
AP/Other (M isc!) 
HW/Welfare 
H\V/Welfare 

ALIJ udiciary 
CJ /Corrections 
AL/Employmrnt 

HW/Welfare 
HW/Welfare 
CJ /Corrections 
CJ /Corrections 
CJ /Corrections 
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Pending 
Closed 
Pending 
Pending 
Pending 
Pending 

Closed 
Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Closed 
Closed 
Pending 
Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Pending 

Closed 
Closed 
Closed 
Closed 

Closed 
Closed 
Closed 

Closed 
C losed 
Pending 
Closed 
Closed 
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Olsen ,  Ronald vs. State 
House, Rupert et al vs. State 
State vs . Davis , Nickie J .  
Beitelspacher e t  a l  vs. R isch et al 
State vs . Pierce, Ronn ie 
Camp, Gene & Victor vs. State 
Heinke, Leonard vs. State 
State vs. Campos, l\amone 
State vs . Boven ,  Deanna 
California , State of vs. 
Walden, Gayreth 
Luther, et al vs . Swain ,  et al 
State vs . Jones, Kenneth 
State vs . Major Projects Funding,  I nc .  
Soi /Human Rights Com m .  vs. 

CJ /Corrections 
SF /Taxation 
HW/Welfare 
LA/Other (Miscl) 
AP/Other (Miscl) 
CJ /Corrections 
CJ /Corrections 
AL/Employment 
HW/Welfare 

HW/Welfare 
SF /Taxation 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 

Littletree Inns  AL/Human Rights 
Pyzer ,  Teddy vs. State CJ /Corrections 
* Month Totals * 78 Listed, 78 Filed, 51 Closed ... for Feb. -

State vs . Cassel l ,  Steven 
Brown ,  Ken vs. 
Iowa Beef Processors & Soi 
State vs. Quick, David 
State vs. Horn, Kenneth 
State vs. Brown, Loyal 
State vs. Ponte, Jerry 
In the interest of 
Pritchard, Brenda 
State vs. Blaine, James I I  
Curtis, Edith vs. State 
State vs. Chouinard, C hris 
State vs. Traudt,  Richard 
State vs . Griffin ,  M ichael 
State vs . McMilian, Bettie 
State vs . Pierce, Chester 
State vs . Brown ,  Terrv 
State vs . Gibson ,  Richard 
State vs . Smit h ,  H.  J im 
State vs . Marti ,  Twila 
State vs. Mever ,  Milton & Ann 
In the intere'st of 
Sweatman, K imberly 
State vs . B & D Ele�trical Contractors 
State vs . Cornil ia, Benj i 
State vs . Hall ,  Delicia 
State vs . Brown ,  Paul C .  
State vs . Ball , Ben 
State vs . Harr, Stephen 
State vs . Engie, Richard 
State vs. Scott , Michael 
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HW/Welfare 

AL/Employment 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW/Welfare 

HW/Welfare 
AL/Labor/Wage Claim 
AL/Employment 
HW/Welfare 
HW/Welfare 
HW/Welfare 
AL/Employment 
AL/Employment 
AL/Employment 
AL/Employment 
AL/Employment 
AL/Employment 
HW /Licensure 

HW/Welfarc 
AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AL/Employment 
AL/Employment 
AL/Employment 
AL/Employment 
AP/Other ( Miscl) 
HW/Welfare 

Closed 
Closed 
Closed 
C losed 
Pending 
Closed 
Closed 
C losed 
Closed 

Closed 
Pending 
Pending 
C losed 

Pending 
Pending 

1983 

Closed 

Pending 
Closed 
Closed 
Closed 
Closed 

Closed 
Pending 
Pending 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Pending 
Pending 
L.:losed 
Pending 

Closed 
Pending 
Closed 
Closed 
Pending 
Closed 
Pending 
Closed 
Closed 
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McCormick, Dewayne vs. State CJ /Corrections Closed 
McCormick, Dewayne vs. State CJ /Corrections Closed 
State vs. Skelton, David AP/Other (Misc!) Pending 
State vs . Merril l ,  Lydia AP/Other (Misc!) Closed 
State vs . Merril l ,  Orson AP/Other ( Miscl) Closed 
State vs. Newman , Charles & Hong AP/Other (Misc!) Pending 
Olson. Vergil & Verdell vs. 
runn .  A . K .  et al NTI/W ater Hesources Pending 
�)tate vs .  Seeh· . Donald AL/Employment Pending 
Stale' \'S. Ma�inelarena. Manuel HW/Welfare Closed 
State vs . Smallwood.  Aile AL/Employment Pending 
State vs . Delgadillo, Reuben AL/Employment Pending 
Sensenig. \V ayne & Hayden . Phi l l ip 
vs. State CJ /Corrections Pending 
State vs. Keckley, Randolph H\V /Welfare Closed 
State vs. Poulton. Dwavne HW/Welfarc Closed 
State \'S. Humphreys, J�n & Denise H\V /Other (Misc!) Closed 
Armfield ,  Calvin vs. S tate CJ /Corrections Closed 
State vs. Estes. Kenneth AP/Other (Misc!) Pending 
State vs. Kell ing, Tammy AP/Other (Misc!) Pending 
Soi/Dinger, Sonja \'S. Johnson. Alan HW/Welfarc Closed 
State \'S. Charlow, Floyd AL/Employment Pending 
State vs . Percifield ,  William HWN/elfare Pending 
State vs . Garrean, Charles HW/Welfare ClosL·d 
State vs. M ingo. J am es HW/Wclfare Closed 
Small , Patricia \'S. 
Jacklin Seed Co. & Soi AL/Employment Pending 
Schmalenberger. Jesse et al vs. 
Arave, Arvon et al CJ /Corrections Pending 
State vs.  Hacker, Will iam HW/Welfare Closed 
I n  the matter of 
Reynolds, William H\'V / Mental Health Pending 
State vs .  Jensen, Patricia HW/Welfare Closed 
State vs. Thurman, Leroy HW/Welfare Closed 
Bosted , Marta vs . State HW/Welfare Pending 
State vs .  Triangle Corral ,  Inc. AP/Labor/Wage Claim Pending 
State vs .  Rainn Corp . AL/Labor/Wage Claim Pendin g  
State vs . Creech , Thomas AP/Other (Misc!) Closed 
State vs. Currington, Edward AP/Other (Misc!) Pending 
State vs . Jones, Larry AP/Other (Misc!) Pendin g  
Schrapps, K iely vs. State CJ /Corrections Closed 
Turner, Mark vs . State CJ /Corrections Pending 
State vs. Waugh , Frank HW/Mental Heal th Closed 
State vs. Rainn  Corp . AL/Labor/Wage Claim Pending 
In  the i nterest of 
Bates, Baby G irl HW/Terminations Closed 
State vs. Pull in ,  Wesley HW/Welfare Closed 
State vs . Eason,  Donald HW/Welfare Closed 
State vs. Lake, Ace! AL/Labor/Wage Claim Pending 

18 
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State vs .  Smith ,  Delbert 
State vs . Koch , J immy 
State vs . LJB Enterprises, Inc.  
State vs .  Fire, Steven 

HW/Welfare 
HW/Welfare 
AL/Labor/Wage Claim 
HW/Welfare 

Idaho Power Co .  vs . Soi /Water Res . N R/Water Hesources 
State vs. 
Ro-don-dee Energy Products, Inc .  
S tate vs . Browning Freightlines, I nc.  
State vs . Richardson, Tod 
In  the matter of 

AL/Labor/Wage Claim 
AL/Labor/Wage Claim 
AP/Other (Miscl) 

Closed 
Closed 
Pending 
Closed 
Pending 

Pending 
Closed 
Pending 

Halstead, Debra HW /Mental Health Pending 
* Month Totals * 80 Listed, 80 Filed, 4 1  Closed . . .  for Mar - 1 98:� 

Dunn,  A .  Kenneth vs . Rhead, Robert 
State vs . Union Pacific Railroad 
State vs . 
Camas Estates Water Users Assn .  
In  the matter of 
Robinson ,  Tennessee 
Perkins, Alfred vs . 
Town & Country Vkswgn . & Soi 
McMil lan,  Leroy vs . 
Boise Urban Stages & Soi 
State vs. Acuff, Paul 
Scrapps, Kiely vs. State 
Hansen ,  M ike vs. State 
Morrow, Jeffrey vs. State 
State vs . Adams, Elmer 
State vs . Sivak, Lacey 
State vs . Garbrecht, 

·
Louis 

Gordon,  George vs. State 
State vs . Allen, Stanley 
Garzee, Gary & Vannatter, Charles 
vs. State 
Zufelt , Ronald vs . State 
State vs. Sankey, Thomas 
State vs . Bruce, M ichael 
State vs . Wright ,  Robert L .  
State vs . Stanfield, Robert 
State vs . Camphouse, Kermit 
State vs . Allen ,  Kay 
State vs . Treadaway, Pat  
State vs . Mock, Jill 
State vs . Ibrah im ,  Fauzi 
State vs. M ullenix ,  John 
Jones, Wil l iam vs. State 
Skelton ,  David vs. State 
State vs . Tisdale, Charles 
State vs. Perez, Daniel 
State vs . Wright, Louis 
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NR/Water Hesources 
SF/Taxation 

HW/Health 

HW/Mental Health  

AL/Employment 

AL/Employment 
AP/Other (Miscl) 
CJ /Corrections 
CJ /Corrections 
CJ /Corrections 
AP/Other (Miscl) 
AP/Other (Miscl) 
HW/Welfare 
AP/Other (Miscl) 
BR/Finance 

CJ /Corrections 
CJ /Corrections 
AP/Other (Miscl) 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW/Welfare 
HW/Other (Miscl) 
HW/Welfare 
HW/Other (Miscl) 
HW/Other (Miscl) 
AL/Labor/Wage Claim 
CJ /Corrections 
CJ /Corrections 
AP/Other ( Miscl) 
HW/Welfare 
HW/Welfare 

Pending 
Closed 

Pending 

Closed 

Closed 

Closed 
Pending 
Closed 
Closed 
Pending 
Pending 
Closed 
Closed 
Pending 
Closed 

Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Closed 
Pendin g  
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State vs. Wolff. Carl 
State vs. Higgins. Alan 
State vs . Hivcra . Sah-ador 
State \'S . Blackeagle. Norton 
State \'S . Birch .  Molly 
Stephens. Wilford vs . Stall' 
Stice . S usan \'S . Stice. Larn· 
State vs .  TorgNson. Paul 

. 

Cordon .  George \'S . State 
State vs . Hankin .  Halph H .  
Gordon .  George \'S. State 
State ,·s . Spalding. Phil l ip D. 
State \'S . Hogmire. Dadd 
Stale \'S . i\lote. Hobert 
State \'S . Pettit . Wanda 
State \'S . Stanford. Bewrly 
State \'S . Sumner. StcH· 
State \'S . I daho Countv Commissionns 
State ,.s . \VhitficlcL Charles 
Tuckett ,  Dean \'S . Soi!Tax Com m .  

T\\'in H i,·cr i\'.ational Bank vs . 
i\lcCullough . l't al 
State \'S.  Farmer . \\' avne 
State \'S . Casti l lo.  Ca�los J r .  
Lindsav. Garv vs . State 
State ,.� . i\ l ill�r .  Linda 
State ,.s . Ur\\' in .  Michael 
State \'S . Dechambeau . Dadd 
State \'S . LJB E nterprises . Inc .  
State \'S . Star Cedar Sales. Inc. 
State ,·s . Tucker. Timothy 
State vs . Maxfield, C\TllS 
State vs . Bro\\'ning F�eight Lines .  InL' . 
State \'S . Johnson.  John 

Spieler, i\l ichael \'S , 
Habeas Corpus Application 
State vs . White. Darrell 
State vs . Hainn Corp. 
State vs . Martinez, Levi 
Heaton,  Mark vs. State 
State vs . Zuniga, Jose 
State vs . Brown .  John 
State vs . Odle, Cody 
State vs . Bassett ,  Stanley 
State vs . Mart in ,  Bruce 
Maxfield, Cvrus vs. Gardner. Darrol 
State vs. W�lker, David 
State vs . Brewster, C lvde 
State vs. Debban,  Ke�neth 
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HW/Wdfare 
HW/vVelfare 
IIW/Welfarc 
HW /\\'cl fare 
ALI Labor/\Vage Claim 
CJ /Corrections 
I-IW/v\lelfare 
I-1\V /Welfare 
ALI J  udiciary 
H\V /Mrntal Health 
CJ !PIA . . .  Other (Misc!) 
H\\'/ \Vclfare 
I I\\' / \\' el fare 
1-1 \ \' /\\'cl fare 
H\V /Welfare 
AL/ Labor/\\' age Claim 
ALI Labor/\\' age Claim 
Il\\' / i\ lental Health 
AP/Other (Misc!) 
SF/Taxation 

SF/Taxation 
ALI L abor/\  Vage Claim 
AP/Other ( i\ l iscl) 
CJ /Corrections 
I-1 \V/\Velfare 
I-IW/\\'elfare 
1-1\V / \\'elf arc 
AL/ Labor/\\' age Claim 
AL/ Labor/\\' agc Claim 
ALI E mployment 
AP/Other (Misc\) 
AL/ Labor/Wage Claim 
1-1 \V / \V elf are 

J-IW/Mental Health 
AP/Other (M isc!) 
AL/ Labor/\\' age Claim 
AP/Other (M isc!) 
CJ /Corrections 
HW/Welfare 
HW/Welfarc 
HW/Welfare 
I-IW /Welfare 
HW/Welfare 
AP/Other (Misc!) 
AP/Other (Misc!) 
AP/Other (M isc!) 
I-IW / Welfare 

Closed 
Closed 
Closed 
Pending 
Pending 
Closed 
Closed 
Pending 
Pending 
Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 

Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Pending 
Closed 
Closed 

Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Closed 

-
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State \'S . Kas im atis ,  And re\\' 
Lopt'Z, Arturo \'S . S tate 
State \'S .  Turner, David L. 
S tate \'S . Fischer, Melvin 
Carter. Annet te  vs. Stale 
Young, Hetta \ ' S .  Slate 
S tate  \'S . \Vest .  Halph 
Stale \'S . Wi l l i ngham.  Dean 
Stall' \'S , Wilson. Pelton 
Hegesler, Cary d al \'s .  Stale 
Lopez, Hick vs . Stall' 
State vs. ivlcCorcL J im  
Pot l a tch Corp. \'S, S tate 
Stale \'S. Court right ,  M ike 
State \'S , \Valson ,  v\'a;>'ne 
State  vs . Likes, David 
S ta te  \'S . Lake, Ace! 
S tate  \'S , Clark.  Loran 
Stale \'S . Hal ls .  J ust in 
S ta te vs . Vaugh n ,  Dorern 
Slate \'S . Stun ner,  Sle\'c 
Hobcrts, Kath leen \'S . S tate 
Soi/ Kathryn S ta fford \'S . 
Hich S tafford 

In the m at ter o f  
Leiter. Al ice \'S . 
Slate \'S . Taylor ,  John 
S tale \ 'S ,  Salas. Hocky 
State \'S . 
World Wide Aehicn'menls Corp . 
State vs . S tafford , Hich 
State \'S . Spence, Melvi ;1 
S tate  \'S . Verm i l l ion.  J erry 
State \'S , Olson ,  S te\'en 
Stale \'S. Conzales , Haymond 
State \'S . Fabia n ,  Honald 
State \'S . Brinkman ,  Kevi n 
State \'S . Anschuetz, K i m  
State \'S , B ingham, Hanel\· 
State \'S. Holec, J oseph . 

State \'S. Burtensha\\' , Ben 
State \'S . Palmer ,  Darwin 
State vs . Hennig,  Scott 
State \'S . Ware, J udi th  
State vs . Price, Handy 
State vs. Lentfer, Donald 
State vs. Grant, Peter 
State vs . 
Lelapins Meat Processors, Inc.  

HW/Wclfare 
I-IW/Welfare 
HW I Mental Heal th  
AL/Employment 
I-IW/Welfare 
HW /Fair  Hearing 
HW/Welfare 
1-IW /Welfare 
HW/Welfare 
CJ /Corrections 
CJ /Correct ions 
AL/Employment 
SF/Taxation 
H \V /Welfare 
H\V / \\1 cl fare 
AL/ Labor/Wage Cla im 
AL/ Labor/Wage Cla im 
AL/Employment 
AL/Employment 
AL/Em ployment 
A L/ Labor/W age Claim 
l I \V/Welfare 

II \V/\Velfa re 

H \\'/�vkntal Health 
AL/Employment 
HW /\  V el fare 

A L/ Labor/\V age Claim 
I I \  VI\\' e l  fare 
AL/ Employment 
H \V/Welfare 
HW/Welfare 
H \V/Wclfarc 
HW/Welfare 
HW/Welfarc 
H\V /Welfare 
AP/Other ( Misel) 
A L /E mployment 
AL/Employment 
AL/Employment 
AL/Employment 
HW/Other ( M isel) 
HvV/Welfai'e 
HW/Welfare 
A L / Labor/Wage Cla im 

A L / Labor/Wage Cla im 

2 1  

Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Pending 

Closed 

Pending 
Pt'nd ing 
Closed 

Pending 
Clc >sed 
Closed 
Closed 
Pending 
Closed 
Pending 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Closed

. 

Closed 
Closed 
Closed 

Pending 
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S ta te  \'S . Horner. Cra ig  & Donna 
State vs . A ndl'rson, J i l l  
S tate  vs . U tle\·, Donna 
Campbell , \V

.
i l l iam vs. S tate 

S ta te \ 'S ,  Ferguson, K athy 
State \'S . Boian. Honald 
State \'S . I-Io llowa\', Hern 
State vs. M at t he\\< M ichael 
C . K .  Catt le.  I nc .  \'S , 
Dunn .  A .  Kenneth 
C . K .  Catt le.  Inc. \'S . 
D u n n .  A. Kenneth 
State vs . \\ a l tman.  D ean 
State vs . Heinke. Leonard 
State \'S . f\1 uck.  Kenneth 
State \'S . f\ ledeiros. \\'aync 
State \'S. Pena. Louis 
State \'S. Lycan. Albert & Barbara 
State \'S. Choate, Chery 
State \'S . Donat .  Tom 
State \'S . B ro\\'ning. Lawny 
State \'S . Decker, Wal ter 
State \'s. \Vise, Harol d  & i\lyrna 
State \ ' S .  Jordan ,  Leroy 
In the interest of 
Lopez . Miriam 

In  t he interest of 
Peterson,  Dannv 
Atwood, Su a n  & Jam es \·s. State 
\V ooten, J arnes vs. S tate 
State \'S . Ba iley .  George 

Bean ,  William v s .  
App l .  for writ of H . C .  
State \'S. McKeown,  Randall 
State vs . Meyer, John 
State vs .  Mu llins, Mont\· 
State vs. Tradecom L in; ited, Pt al  
State vs . Beagles, Sandra 
State vs . Cramer, Gene 
State vs . Bruner, Mary Ann 
State vs . Pinkston , Delmer 
Morris, Jack vs . State 
Newman, D avid vs. S tate 
Casti l lo,  Oral ia  vs . S tate 
State vs . Sneed, Ronald & Eleanor 
State vs . K irkwood, M iles 
In the interest of Dudek, William 
State vs . Johnson, Dennis 
State vs . Hi l lman ,  S teve 

AL/ Lahor/W age Cla im 
AL/Employment 
AL/Employment 
CJ /Cor rections 
H W/Wcl fare 
H\h/ /Other (M iscl) 
HW/Other (M isc! )  
AP/Other (Miscl) 

NH/Water Hesources 

N H/Water Hesources 
AL/ E m ployment 
AP/Other ( Misc!) 
H\V/\Velfarc 
H\V/Other (Misc! )  
H\V/Other (M isc!) 
11\V/Othcr (i\liscl) 
H\\' /Other (M isc! ) 
AL/ Lahor/W age C laim 
AP/Other (Miscl) 
AP/Other (M isc ! )  
HW/Welfarc 
H\V /Wclfarc 

H\V /Term inat ions 

H\V /Welfare 
HW/Welfare 
CJ /Corrections 
H\V/Men tal Health 

HW/Mental Health 
AP/Other (Misc!) 
H\V/Welfare 
CJ /Corrections 
BR/Finance 
HW/Welfare 
HW/Welfare 
AP/Other (M isc!) 
HW/Welfare 
CJ /Corrections 
CJ /Corrections 
HW /Fair Hearing 
BR/Finance 
AP/Other (Miscl) 
HW/Child Protective Act 
CJIPIA . .  Other ( Misc!) 
AL/Labor/Wage C laim 
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Pending 
Pend ing  
Pending 
Closed 
Cbsed 
Closed 
Pending 
Pending 

Closed 

Closed 
Pend ing  
Pending  
Closed 
Pending 
Pending  
Pend ing  
Closed 
Closed 
Pending  
Pend ing 
Closed 
Closed 

Closed 

Pending 
Pending 
Closed 
Closed 

Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Closed 
Closed 
Pending 
Pending 
Pending 
Closed 
Closed 
Closed 
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State \'S . Smi th ,  Frank 
S tate \'S . Gabrielson,  Vernon 
State vs . I lacncr B ros . , I nc .  
Young, Dennis vs . 

AP/Other (Misc!) 
AP/O ther ( ivl iscl )  
SF/Taxation 

Educat ion ,  l ei .  Bel .  of A L/ Education 
State \'S . E isler, John AL/Employnwnt  
* :\lonth Totals * !JS Listl'd. OS Viled. :1 0  Closl'd for :\ l ay I !J S :l 

State \'S . Coe, ll a rolcl & Gi l l ian 
Stall' \'S. D01 1glas, M ichael 
State \'S . Heed . Donald 
In the i n terest of 
Coby,  G i na Beth 
State \'S . Nam, Libraclo & Delfena 
State ':s .  M i ller, Frank 
In the i nterest o f  
Gage ,  Baby Boy \'S . 
Bog1wr. Hosm arie \'S. Stale 
State \'S . H iggins, Hobin 
Wright .  J im \'S, Schi l l ing, Hon 
State \'S . Hawkins. Honald 
State ,.s .  Lm·eland,  J . H .  
State \'S . Lake. Ace! 
State \'S . Talbot, Kell\· 
State \'S. Currington, 

.
Edward 

Peterson .  Paul \'S .  S tate 
State \'S . Olander, Brian 
State \'S . Sumner, S te\'e 
Houck, L eo \'S. Soi Parole Bel. 
Sta te \'S . Hayes B roadcast ing Co. 
Water Permit # 2 1 -i282 \'S. 
Henry's Fork / In  the matter of 
State \'S . Coll ins .  J oseph 
State \'S. Cannon, J ames 
State \'S. Flores, Gi lbert 
State \'S . M i l ler, Jerry 
Bowman,  Wm .F .  & Ana vs. State 
State \'S . M atthews , Sean 
Klein .  E dward & Joan vs .  State 
State vs . Anderson ,  Andy 
State vs . Graves , Lee 
State vs . Cuellar, J oe 
State vs . Slatter, Deborah 
Chadband ,  et al \'S. 
Executive Productions, et al 
State vs . Meloche, Carol 
State vs . Zoll inger, John 
State vs. Matthews, Wallace 
State vs . Bowman, John 
State vs . Robinson,  Will iam 

1-IW / \V clfar<' 
HW/\Velfare 
Al .IE m ploymenl 

H\V /Tenn inations 
I l \V /\Vel fa re 
A L/ Labor/\ \1 a,12;e Claim 

l I \\1 I Term in  a t io ns 
SF/Taxation 
1 1 \V/Welfare 
AP/Other ( t\ l iscl) 
Cj /P/A . .  Other (Misel) 
A L/ Labor/\\' age Cla im 
A LI Labor / \\' age Cla im 
A L/ Labor/Wage Claim 
AP/Other (M isc!) 
CJ /Cor rections 
AL/  Labor/\ Vage C laim 
AL/ Labor/Wage C laim 
CJ /Corrections 
AL/ Labor/Wage Claim 

N H/ Parks & Hee 
AL/Employment 
AL/Employment 
CJ /Corrections 
AP/Other (M isc ! ) 
SF /Taxation 
AP/Other (M isc! )  
SF/Taxation 
AP/Other ( M isc!) 
HW/Other (Misc}) 
HV//Welfare 
HW/Other (M isc!) 

SF/Taxation 
AP/Other (M isc! )  
AL/Labor/Wage Claim 
AL/Employment 
AP/Other (Misc!) 
AP/Other (Misc!) 
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Closed 
Pending 
Pending 

Pending 
Pending 

Closed 
Closed 
Closed 

Closed 
Closed 
Pl•nding 

Closed 
Pending 
Closed 
Closed 
Closed 
Closed 
Closed 
Closed 
Pending 
Closed 
Pending 
Pending 
Pending 
Closed 

Pending 
Pending 
Pending 
Pend ing 
Pending 
Closed 
Pending 
C losed 
Pending 
Pending 
Closed 
Closed 

Pending 
Closed 
Pending 
Pending 
Pending 
Pending 
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S tate \'S,  \\' atson ,  A l fred 
S t a te ,.s . Whi tehead . J a mes 
S t a te \'S . S u tton.  \Vi l l i a m  
S t a te \'s.  H i l l m a n .  Tern· 
State \'S . Kenny.  Arnold I I  
State \'S . Hoffm a n .  Hobert 
State \·s . \ l a hom•\·. Honald 
State \'S , Creech . . Thomas 
S t ate \'s . Hain\\'alt'r .  Lynn 
S t ate \·s. Ceicr. H o bert 
I n  the i n terest of  Hat l i ff .  H icky 
\ l onroe C r k .  I rr .  D is t .  ,.s . 
C a n n .  C l a u d  d u x  
A nderton.  Bardell  \'S . 

AP/Other ( rvt isc l )  
A P / O ther ( 1'1 iscl) 
AP/Other ( M isc! )  
1-I\V / \Velfarc 
H \V/\Velfarc 
A P / O ther ( M isc! )  
AP/Ot her ( 1\ l isc l )  
AP/ O ther ( ;\l iscl )  
H \\' / O t lll'r ( M iscl)  
B H / Fi n a nce 
H \\' / \V el fa re 

N Hl \\' ater Heso urees 

H a q�raws. Ceo .  A L/ J ud iciary 
O lsen. Honald \'S . State CJ / C or rect ions 
S t ate n .  \ l oo n .  C h a rlene AP/O ther ( \ l isc l )  
S tate ,.s. H a gey. J o h n  H \\' / \\'clfa re 
Bonners Fern· .  c i t \' of \ 'S.  S t ate A L/ E m plo�·rnent 
S t a te \'S . Fenton .  D add AP/Ot h er ( \ l isc l )  
S t ate \ ' S .  T ra cy. Anna I I\\' / O t lw r  ( \ l iscl )  
I n  the i n terest of  Tado r. B a l)\' Bo\' 1-I\\'/Te r m i n a tio ns 
\ kd i n a .  Pete \·s. Sta.le CJ / C o rrect ions 
St ate \'S . C u idinger.  I\ ic k  & J u ne I I \\' / O t lwr ( \ l iscl )  
' \lonth Tot a ls * tiO Listed . tiO Fi led. :Hl Closed . . . for J un - I !J.S :3 

Pending 
Closed 
Closed 
Closed 
Closed 
Pen d i n g  
Pending 
Pending 
Pend i n g  
Closed 
Closed 

Pend ing 

Pending 
Closed 
Pending 
Closed 
Pending 
Prndi n g  
Closed 
Closed 
Closed 
Pending 

* Heport Tot a ls * r J  I S  Listed . !J I S Fi led.  :; :; :3 C losed . . .  l .2 S .f Currenth· Pend ing 
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ATTORNEY GENERAL OPINION NO. 83- 1 

TO: Mr. Martin L. Peterson 
Executive Director 
Association of Idaho Cit ies 
3.3 14  G race Street 
Boise, I D  83703 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED:  

83- 1 

Must fines levied as part of the conditions of a withheld judgment for 
viol at ions of a local ordinance be apportioned according to the requirements 
of I daho Code § 19-4705 or may the court in its discretion deposi t the funds 
in the district court fund? 

ANSWEH :  

Idaho Criminal Huie 3.3 (d) and Idaho Misdemeanor Criminal Huie l O(d) 
require that any monies paid as a condition of a withheld judgment  be 
distribu ted in the manner provided for in Idaho Code § l D-470.5 . That sec
tion requires a distribution of ten percent of the money lo the state general 
fund and ninety percent to the local entity whose ordinance was violated: in 
the ease of ci t ies , ninety percent lo the city: in the case of counties , n inety 
percent  to the district court  fund . 

DISCUSSION : 

There arc two separate approaches to this question . One is along the l ines 
that the legislature has plenary authority in th is area and its pol icies must be 
gi\·en cff cct . The other deals primarily with the supervisory authority of the 
Supreme Court in  establish ing rules and procedures for inferior courts. Both 
approaches reach the same result but will be discussed separately .  

The legislature has the plenary power to enact statutes which not only 
provide penalties for acts or omissions, but also designate where the fines 
levied thereunder shall go . As stated in the case Lco11ardso11 v. Moo n ,  92 
Idaho 79G. 806. 4 .5 1  P. 2cl .542 ( 1969) : 

[ T]he state const i tution is a l imitat ion, not a grant, o f  power. We 
look to the state const i tution not to determine what the legislature 
may do, but to determine what it m ay not do.  If an act of the legisla
t ure is not forbidden by the state or federal constitutions, i t  must be 
held val id .  

See also , Davi� v .  Moon ,  77 Idaho 1 46, 289 P . 2d 614  ( 19.5.5) . 

I t  is a traditional function of the legisla ture to establish what acts are 
unlawful and to provide penalt ies for those acts . Art .  I I ,  § 1 ,  I daho Con
stitution ;  Rich v. Williams, 81 Idaho 31 1 ,  34 1 P.2d 432 ( 1959) : State v. Mc-
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1Waha11 . ,57 Idaho 240. G5 P. 2d 156 ( 1 937) . The legislature  also has the 
authority under its appropriation powers to determine where receipts from 
fiiws arc to be distributed . Leo1 1ardso11 o. J\10011 , supra: 72 Am.  Ju r . 2d States 
§ 75 . Th is ekmental principle of la\\' is embodied in Idaho Code § 19-470.5 
entitled "Pa�·menl of Fines and Forfeitures - Satisfaction of J udgmenl -
Disposit ion - Apport ionmen t . "  Subparagraph (c) of that statute requires 
that : 

Fi nes and forfeit ures rem itted for , · iolation of count\' ordinances shall 
be apport ioned ten percei 1 l  ( 1 0  % ) to the slate treas�1rer for deposit in  
the s tate general account  and ninety percent ( DO % )  to the dist rict 
court fund  of the county \\'hose ordinance \\'as violated . 

S t 1bpara.12;raph ( f) of that statute requi res that : 

Fines and forfeit ures rem i t ted for violation of city ordinanCl'S shall be 
apport ioned ten percent ( 10 ':(, ) to the state t reasurer for deposit i n  
the state general account and n inety percent (90 °/i. ) t o  the city \Vhose 
ordinance was \'iolated. 

Subparagraph (a) of that statute requires that all fines and forfeitmes so 
collected: 

[ P] msuant to the judgment of any com! of the state shall be remit ted 
to the court in \\'hich such judgment \\'as rendered . Such judgment 
shall then be satisifed b,· ent r\' in the docket of the cour t .  The clerk 
of the court shal l  dailv 

.
remit . all fines and forfeitures lo the count \' 

auditor \\'ho shal l  at the end of  each month apportion the proccccis 
acL·ording to the provisions of this act . E very other exist ing law re
garding the disposition of fines and forfeit ures is hereby repealed to 
the extent such l aw is  inconsistent \\' ith the p rovisions of th is  act . 

I t  is clear from the foregoing that any fines and forfeitures le\'ied by a C"Jurt 
i n  the State of Idaho for \'iolation of any local ordinances m ust be paid over 
to the county auditor for disposi t ion according to the terms of the statute. 
Therefore, in ans\\'er to your quest ion. since the legislature has clearly spoken 
in this area and has provi ded that monies collected for violat ion of cit�· or
dinances shall be paid o\'er to the county auditor for distribution on the basis 
of n inety percent to the city and ten percent to the state, the court h as no 
ch iice but to dispose of the funds collected in the manner provided by law. 

Moreover. the solution lo the issue can also be found within the court 
stn�cture. According to the consti tution of the State of  Idaho art .  V ,  § 2 ,  

The judicial power of  the state shall be vested i n  . . .  a Supreme Cour t ,  
district courts, a n d  such other courts inferior t o  the Supreme Court as 
established bv the legislature. The courts shall constitute a unified and 
i ntegrated jt;dicial system for administration and supervision by the 
Supreme Court . The jurisdiction of such inferior courts shall be as 
prescribed by the legislature . . .  

26 



OPINIONS OF THE ATTORNEY GENERAL 8.3- 1 

In addit ion Idaho Code § 1-2 1 2  states that :  

The inherent power of the Supreme Court to make rules go,·crning 
procedure in  all courts of Idaho is hereby recognized and confirmed .  

Furthermore . Idaho Code § 1 -2 1. 3  provides that :  

The Supreme Court shal l  prescribe by general mies for all the courts 
of Idaho . . .  the practice and procedure in all actions and pro-
ceedings . .  . 

The Supreme Court has provided for the administra tion of wi t hheld 
j udgments in Idaho Criminal Rule .3.3(d) . That rule provides in part that :  

[ T] hc conditions of a withheld judgment or probation may also in
clude the requirement of payment of a specific sum of money to the 
county for the prosecution of a crim inal proceeding against the de
fendant, which sum of money shall be paid to the court and distributed 
and dispensed in the same manner as provided for the distribut ion 
of fines or forfeitures under § HJ-470.5 , Idaho Code . . .  

As pre\'iously discussed. section 1 8-4705 requires that any fines or for
fei tures levied for the violation of a local ordinance be paid over in the man
ner pro \'ided : in t he case of a county ordinance, ten percent to the state 
general fund and ninety percent to the district court fund in the county: in 
the case of a city ordinance, ten percent to the state general fund and ninet �· 
percent to the ci ty .  

A thorrn 1gh re\'il'\\' o f  Rule ,33 discloses no  grant  of authority to direct the 
payment of monies in ways other than those speci fied tlll'rein .  Th is point is 
emphasized by the provision in the rule which states that :  

[ T]he conditions of a withheld judgment or  of probation shall not in
clude any requirement of t:ll' contribution of money or propert y  to 
an� ·  charity or any other nongovernmental organization . . .  

It is our  opinion that Rule 3.3(d) clearly l im its the discretion of the court in 
d i rect ing the distribution of monies levied as part of a withheld judgment for 
pur poses other than those enumerated in  .:he rule .  Furthermore, it is our 
opinion that pursuant to Rule 33( d) , any fines levied by a court as part of a 
w i lhheld j udgment must be turned over to the county auditor for distribution 
u nder the terms of Idaho Code § 1 9-470.5 .  

Addit ional support for the foregoing conclusion i s  found in  the words of 
M isdemeanor Crim inal Rule 10 entitled "Withheld Judgments in  the 
Magistrates Division-Conditions . "  In particular, R ule 10( cl) provides the form 
for a withheld judgment .  It states i n  part that :  

For any withheld judgnwn t  which is granted in  the magistrates divi
sion ,  the court shall enter its order withholclinl! j udgment on the fol
lowing form; . . .  (Emphasis added . )  
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The form is printed in  i ts  ent i rety in the rule . Part f5 of the form reads as 
follow�. 

That the defendant shall pay to the clerk of th is court the fol lo\\' ing s t tms 
of monies: 

(a) a fre of $ IO  pursuant to Idaho Code § :3 1 - :320 1 A(b) : ( 1vl ust  be 
assessL•d on all  \\' i thhclcl _j l lclgments. except \\'here cou nsd has !wen ap
poin ted h�· the court . )  

( b) dol lars for expense inrnrred in th is prosec11 / ion . 
to be distrilm ted in the  S(llll <' m anner as the paym rnt  of fines and 
forfcit 11 1·es. p11rs11a1 1 t lo  the  Idah o  Code § 1 9-4705 . Said s u m  shal l  be .
paid \\'i t h in  from th is elate :  

(c) dollars for rest i t u t ion to ______ _ 

the party i n jur ed by defrndanfs crinw h erein for rest i t l l t inn to said 
party .  Said sum shall be paid \\'i th in  _______ from this date: 

( cl )  dollars for rei m lrn rsement for public de-
fendant  or appoi nted counsel sen·ices. p urs l lant  to Idaho Code § 
1 8-8.54(c) . ( E m phasis added . ) 

A thorough rcvie\\' of the  form rc\'eals no otlhT p ro visions for the p aymen t of 
mone\' In· the defendant to the court .  I t  sho1 d cl alsu be noted th at the 
p ro\'i� ion� llnder part .5 of t lw for m  are the same as those contained in Idaho 
Crimina l  H i d e  .3.3 (d ) . 

S ince Ruic 1 0  requi res the use of the form and since the form m akc,s no 
p ro\·ision for distr ibut ion of monies on any basis o ther t h an those conta ined 
i n the form. it is our opinion tha t  monies paid by any defendant i n to court as 
part of a withheld judgment m ust be paid over to the county auditor for 
distribution as provided for in t h e  ru le.  In this case any monies which were 
levied for purposes other than the ten dol lar  court  fee , reimbursement for 
sen·ices of counsel ,  or for restit ution m ust be distributed according to the 
requirements of Idaho Code § 1 9-470.5 .  That section requ i res that any monies 
levied for the violation of a local ordin ance must be paid over according to 
the dist r ibut ion formula conta ined in  the statute .  

I n  summary, i t  is our opinion that  any fines or forfeit u res levied as part of 
the conditions of a withheld judgment m ust be paid over to the county auditor 
of the county in which the court sites for distribution pursuant to the form ula 
p rovided for in Idaho Code § 1 9-470.5 . Although the courts has discretion in 
whether to levy any additional fines or forfeitures as part of a withheld j udg
ment,  it has no discretion to designate where those fines and forfeitures will go . 
That discretion has been eliminated both by legislative enactment and adoption 
of rules of procedure by the Supreme Cour t .  
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AUTHORITIES CONSIDERED: 

Cases 

1 .  Leona rdson v .  Moon.  92 Idaho 796, 806, 4.5 1 P. 2d 542 ( 1 9()9) 

2. Hich v .  Williams. 81 Idaho .3 1 1 ,  34 1 P .2d 4:32 ( 19.59) 

.3 . Davis v. l\loo11 . 77 Idaho 14G, 289 P .2d (1 1 4  ( 1 9.55) 

4 .  State t: .  McMahan . . 57 Iclaho 240, 6.5 P. 2cl 156 ( 1 9.37) 

Codes 

I .  Idaho Codl' §§ 1 -2 12 . 1 - 2 1 3  

2 .  Idaho Code § ln-4705 

Com ti t  11 t io11s 

l .  Idaho Const i tu t ion art . I I . § 1 

2. Idaho Const i tut ion art . V ,  § 2 

Hules 

1 .  Idaho Criminal Rule 33(d) 

2 .  Idaho Misdemeanor Criminal Huie l O(d) 

DATED this 5th day of  January, 1H83 . 

ATTORNEY GENEHAL 
State of Idaho 

Isl J I M  JONES 

ANALYSIS BY: 

ROBIE G. BUSSELL 
Deputy Attorney General 
Chief, Local Government Division 

RGRltl 

cc: Idaho Supreme Court 
Idaho Supreme Court Law Library 
Idaho State Librar�· 
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ATTOHNEY CENEHAL O P I N ION NO. 8 :� - 2  

TO:  Senator Mark Ricks 
Representat ive Walter Little 
Idaho State Legislature 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED: 

1 .  Can the legislature const i tut ional ly authorize the sa le of state lrn i ld i 1w� to 
the State Bui ld ing Authori ty or another entity and place the proceeds from such 
sales in the state's general fund? 

2. Has the legislature enacted legislation authorizing the sale of state bui ld ings 
to the State Bui ld ing Authority or any other entity'� 

:3 . Is addi t ional legislation necessary or desirable to accomplish the sale of 
state bui ld ings to the Idaho State Bui lding Author ity'? 

CO NCLUSIONS:  

I .  The legisl ature  can authorize the sa le  of certai n state bui ld ings to  the  
State Bui ld ing  A uthority or any other ent i ty  and p lace the proceeds i n  the  
state's general fund .  

2 .  The legislature has enacted legislation authorizing tlw sale of public buildings 
\\'h ich are surplus property.  and has authorized the grant of properties to the 
S tate Building Authority.  

3 .  While the sale of state bui ld ings to the State Bui ld ing Authority m ay be 
perm i t ted by existing legislat ion.  addit ional legislat ion wou ld  be desi rab le to 
clarify certain ambiguit ies in the exist ing statutes and m ay be required as a prac
tical matter by any potential  purchaser in order to ensure the legal i ty of the 
t ransact ion . 

ANALYSIS :  

1 .  Art . I I I ,  sec . 1 ,  Id .  Const . ,  vests the l egislati\'e power of the state in  the 
senate and house of representatives . The Idaho Supreme Court has inter
preted that power to be plenary except as l imited by the state or federal con
stitutions. State v. Cantrell, 94 Idaho 653, 496 P . 2d 276 ( 1972) ; Smith v. 
Cenarrusa, 93 Idaho 8 18 ,  475 P . 2d 1 1  ( 1 970) ; Koelsch v. Girard, 54 Idaho 
452, 33 P . 2d 8 16  ( 1934) . Addition ally , it is fundamental that legislative acts 
are presumed constitutional and will not be invalidated unless they are 
clearly not susceptible to a valid constitutional int erpretat ion .  See S tate v .  
Rawson ,  100  I daho 308, 597 P. 2d 3 1  ( 1979) ; Idaho Water Resource Board v .  
Kramer, 97 Idaho 535, 548 P .2d 35 ( 1976) ; and Board of County Com'rs. v .  
Idaho Health Facilities A uthority. 9 6  Iclaho  498 , 53 1 P .2d 588 ( 1975) . 
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Several consti tutional provisions are relevant to the discussion of the state's 
authority to sell buildings to the State Building Authority or any other entity.  
First, the buildings in  question must be owned by the state in its own right .  
The legislature may not sell buildings owned, for example, by the State In
surance Fund or Public Employees Retirement System as such are held in 
t rust for the beneficiaries of those funds . A sale of such buildings by the state, 
with the proceeds to be placed in the general fund, would violate not onlv 
the trust provisions governing the two funds but  would clearly violate art .  i, 
sec. 13 ,  Id. Const . ,  and the Fourteenth Amendment to the United States 
Constitution .  

Similarly, i f  the  bui ldings or  the land they are located on belong to the 
Pubiic School Endowment Fund or granted land protected by art . IX, sec . 8 ,  
Id .  Const . ,  they may be sold in  accordance wi th  Idaho Code § .58-3 13 ,  but 
the proceeds may not be placed in the general fund as art . IX, sec. 8 states, in 
part :  

. . .  the general grants of land made by Congress to the state shall be 
j udiciously located and careful ly preserved and held in trust, subject 
to disposal at public auction for the use and benefit of the respective 
object for which said grants of land were made . . .  

Finally, it should be noted that the Idaho Supreme Court has not affirmed 
the val idity of the State Building Authority in l ight of art .  VI I I ,  sec . 1 (which 
l im its the state's abil ity to incur l iabil i t ies and which prohibits the simple 
mortgaging of state buildings) , art. I I I ,  see . 19 ,  and art . XI, sec. 2, Id. Con
st . (which prohibit the creation of certain types of corporations) . From a 
reading of Board of Coun ty Com 'rs. v .  Idaho Health Facilities Au thority, 9() 
Idaho 498, .53 1  P .2d .588 ( 1975) and Idaho Water Resource Board v. Kramer. 
97 Idaho .5.3.5 , 548 P. 2d 3.5 ( 1 97G) , in addition to Attorney General Opinions 
76-.3.5 ,  77-49 , and 80-4 ,  it should be apparent that in all l ikel ihood the 
rnlidih· of the State B uilding Authoritv would be upheld and none of the 
aforementioned consti tutional p rovisions would be violated by the sale of ap
propriate state bui ldings to the State Building Authority . Thus, except where 
the constitution l imits the authority of the legislature with respect to the sale 
of state property as with respect to endowment and trust property, the 
legislature may authorize the sale of state buildings and may place the 
proceeds thereof in the general fund. 

2 .  As noted above, the legislature is l imited in  i ts disposition of endowment 
and t rust lands. Endowment l ands are constitutionallv entrusted to the care 
of the State Board of Land Commissioners, pursuant. to art . IX, sec . 7,  Id .  
Const . ,  and the  disposition of such endowment lands is governed by art . IX, 
sec. 8 ,  Id. Const . ,  and Idaho Code § 58-31 3 .  The legislature has provided for 
the disposition of other state property if it is surplus or if it is granted to the 
State Building Authority .  Idaho Code § .58-331 provides : 

Real property of  the State of Idaho, the use of which by any depart
ment , officer, board, commission or other administrative agency of 
the state shall be terminated b�· law. and real property in the custody 
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and control of  any such agency which the agency shall declare to be 
no longer useful to or usable by i t ,  shall be deemed surplus ,  and cus
tody and control t hereof shal l  t hereupon be vested in and t i tle be 
transferred to the state board of land commissioners, subject to d is
posit ion by said board in accordance with the provisions o f  this act . 

I daho Code § 58-332 provides that upon such a transfer to the S tate Board 
of Land Commissioners, the commissioners determine i f  such property i s  
sui table for use by other state agencies and i f  so  i t  rel inquishes control and 
custody of the  property to  the agency i t  determines can best use the property .  
I f  no such use i s  determined, then the  State Board o f  Land Com missioners 
can sell the property. The sale can be either a public sale to the h i ghest , best 
bidder, or the commissioners can sell the property to any tax supported agen
C\' or unit of the State of Idaho or the United States other than t he State of 
I daho or its agencies. Such a sale to a governmental ent i ty  may be negotiated 
provided that the transfer is for adequate and valuable consideration . I n  
either event, the statute requires publ ication o f  not ice o f  intent t o  sel l for six 
consecuti\'e weeks. At the end of such t ime if a tax supported ent i ty wishes to 
purchase the property i t  has sixty additiopal clays lo complete the sale. Ob
viously this is a cumbersome procedure w hich as a practical matter may not 
permit  a sale to be compktecl prior to the end of th is fiscal year. 

The other method of transferring state real property is provided by the 
Idaho Bui lding Authority Act, the provisions of  which supplement the Idaho 
Surplus Real Property Act . As stated in  the I daho Building Authority Act,  
Idaho Code § 67-642.3 :  

Nei ther this act nor anyth ing herein conta ined i s  o r  shall be construed 
as a restriction or l imitation upon any powers which the authority 
migh t  otherwise have u nder any laws of  this state, and this act is 
cumulative to any such powers. This act docs and shall be construed 
to provide a complete, addit ional and alternative method for doi ng  
of the things authorized thereby and shall be regarded as supplemental 
and additional to powers conferred by other laws . 

Also , Idaho Code § 67-6424 provides : 

I nsofar as the provisions of this act are inconsistent  with the provisions 
of any other l aw, general ,  specific or  local ,  the provisions of this act  
shall be controll ing. 

Consequently, the I daho State Bui lding Authority Act p rovides an alter
nat ive method of granting state rea l  p roperty to the B uilding Authority,  
provided that  the terms of the Bu ilding  Authority Act are met .  Idaho Code § 
67-6409 provides a n umber of general powers to the Bu i lding Authority .  
Among other th ings i t  enables the Building Authority without limitation to: 

(g) acquire real or personal property, or any interest therein ,  on either 
a temporary or  long term basis in the name of the authori ty by gift , 
purchase, transfer, foreclosure, lease or otherwise . 
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By this section ,  therefore, the Building Authority may purchase any i11 tercst 
in real property which is defined by Idaho Code § 67-6402(£) as : 

(f) "Real property'' means all lands, including impro,·ements and fix
tures thereon,  and property of any nature appurtenant thereto, or 
used in connection therewith , and every estate, interest and right ,  
legal or equitable, therein ,  including terms of years and liens by way 
of j udgment, mortgage or otherwise and the i ndebtedness secured b,· 
such liens . 

· 

Because this section specifically includes impro\'ements and fixtures ( i . e .  
buildings) it should be clear that the  Building Authority may, if i t  chooses, 
pmchase state buildings .  

Finally, Idaho Code § 67-6421 authorizes t he  s tate to :  

. . .  make grants o f  money o r  property to  the authority for the pur
pose of enabl ing it to carry out its corporate purposes and for the 
exercise of its powers . . .  This section shall not be construed to l imit  
any other power the state may have to make such grants to the 
authori ty .  

Because the purpose of  the Bui lding Authority is  to provide government 
buildings ( Idaho Code § 67-6404) and the acquisition of such would be in 
furtherance of the Building Authority's powers provided in § 67-6409(g) , i t  
appears that  the state may sell ( i . e. grant for consideration) existing state 
buildings to the Building Authority . It should be noted also that such a sale 
could be consummated without the requirement of public advertisement or 
compet it i \'e bidding, in a relat ively streamlined transaction out l ined in Idaho 
Code § 67-64 10 , discussed infra . 

:3 . I f  a sale were to be made to anyone other than the State Building 
Authority, it appears that the sale would be made pursuant to the Surplus 
Real Property Act . As discussed abo\'e, that Act requires that the property to 
be sold be surplus property . Consequently, the sale to an entity other than 
the State Building Authority of buildings currently being  used and currently 
needed by state agencies is not authorized by existing statutes . If such sales 
are des ired , the statutes should be amended to permit  the sale of state 
bui ldings in the event of financial exigency or other circumstances as declared 
by the legislature.  

S imi larly, legislation would be desirable to facil i tate a sale to the I daho 
State B uilding Authority. As discussed above, it i s  clear that the State 
Build ing  Authority is authorized to purchase property from the state 
necessary to carry out the Authority's purposes . However, i t  is not clear that 
the purposes of the Building Authority include the p urchase of existing s tate 
office buildings .  Rather, a reading of the statement of purpose contained in  
Idaho Code § 67-6404 together wi th  a reading of  the entire Idaho State 
Building Authority Act indicates t hat the primary purpose of the Authority is 
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the construction and operation of  faci l i ties to meet the needs of the state 
government .  While there is language in the Act which could be read broadly 
enough to i nclude a purpose of buyin g  existing state office buildings , we 
would  recommend that the statement of  purpose be amended specifically to 
authorize such a purchase by the Building Authority. 

It may also be desirable to enact a statute authorizing the specific transac
tion contemp lated to a\'oicl certain practical problems which may be caused 
by the exist ing statute . For example, Idaho Code § 67-64 10 sets forth the 
procedure to be used prior to financing of  bui ldings by the State Building 
Authority. That sect ion provides: 

Not\\'ithstanding  any other pro,·ision of this act . the Authority is not 
empowered to finance an�· facility pursuant to § fl7-G409 , Idaho Code 
unless: 

( a) Prior approval by the legislature has been gi\'cn by concurrent 
n•solu tion authorizing a statc body to ha\'e the authority to pro\'idc a 
specific facil i ty :  

(b )  A state body has entered i nto an agreement with the authority 
for the authority to pro\'ide a facil ity: 

(c) The authority finds that the building de\'elopment or building 
project to be assisted pursuant to the pro,·isions of th is act , wil l  he o f  
public use and will provide a public benefi t .  

This statutory procedure may be too t ime consuming as a practical matter 
to solve the fiscal problems currenth· lwi!1� addressed by the legislature .  Also , 
the existing statutes lem·e some cloulJ l  as to who has the authority to execute  
the sale to the Authority and on \\·hat conditions. Attorney General Opinion 
82-3 would seem to imply that ei ther the Land Board or a particular state 
agency may execute such a sale depending upon how title was acquired . A 
specific statute would sol\'e these problems. 

Also, there are several other legal l imi tations to such a sale which should 
be noted briefly . First , it is important to emphasize that the transaction must 
be structured in such a manner so as not to create a debt or l iabil i tv i n  
vio lation o f  art .  VIII, sec. 1 ,  I d .  Const . For example, after the sale the .�tate 
could lease the buildings back provided that the lease creates no obligation 
upon the state beyond the annual appropriation for the lease. I f  a pu�chase 
option is included in the  lease, i t  should be exercisable at the sole discretion 
of the state and the amount of the option must be an amount which represents 
reasonable value for the property .  In Const i t 11 t io1 1ality of Chapter 280, Or  
Laws 1 9 75,  276 Or .  13 .5 ,  554 P . 2d 126 ( 1976) , t he  Supreme Court of Oregon 
held that Oregon's State Building Authority Act was unconstitutional .  Among 
other reasons,  the Court  held that a purchase option at the encl of the lease 
for nominal consideration indi<:ates that the transaction , although in form 
was a lease, \\'as in substance a condit ional sales contract . Thus, the substan
ce of the arrangement inclicatecl an i ntention to create a state l iabil ity i n  
vio lation o f  Oregon's constitution .  While other courts have held to the con
trary ( see. eg . .  Gude u. City of Lakewood, 636 P . 2d 691 (cola. 198 1 ) ,  such a 
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provision wou ld  create a substant ial risk .  Such a t ransaction begins to look 
proh ibit ively s imi lar to a simple mortgage which i s  sq\larcly prohibited by 
art . V I I I ,  sec . 1 ,  Id .  Const. Attorney General Opinion No . . 5 1 -75 disc\ lsscs 
these problems in more detai l .  

Other l imitations upon the sale of property may be included in part icular 
covenants and conditions applying with respect to certain properties . For 
example. it is o ur understanding that the L .  B .J .  B ui lding is partially  funded 
with federal funds and that certa in conditions were i mposed upon the sl ate in 
retu rn  for the fonding. Consequently, prio r  lo the sale of bui ldings, it would 
be necessary to evaluate any l imi tations u pon the t ransfer of each part icular 
b\ l i lcl ing to which the state may h ave agreed . 

Finally.  iL should he kept in mind that the  Buildin g  Authority is not merely 
the alter-ego of the state. Hat her. il is an independent public body. Such in
dependence is cri tical to its validi ty as any indicatio n  that it i s  simply an arm 
of the state could cause i ts  bond financin g  to viol ate art . V I I I ,  sec . l ,  and 
therefore destro y  its \ l t i l i ty to tlw slate. 
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ATTORNEY GENERAL OPINION N O . 83-3 

TO: Mr. John Rooney 
Director 
Department of Law Enforcement 
S TA TEHOUSE MAIL 

Per Request For Attorney General's Opinion 

1 .  Regarding liens on motor veh icles and disposi t ion of abandoned motor 
vehicles under Chapters 35 and 36, Title 49, Idaho Code. 

QUESTIONS PRESENTED: 

a .  In  l ight of enactments by the Second Regular Session of the Forty
Sixth Idaho Legislature, which a gency is authorized to adm inister the 
chapters? 
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b.  Did the Legisl ature pro\'ide appropriations lo the authorizL'd 
agency to administer the chapters and, if not, did such failure repeal 
or suspend any duty to administer the chapters? 

c. Do inconsistencies in the drnplers and other enactments rel ie\'c the 
purportedly authorized agency of its duty to administer the chapters? 

cl. Does the agency have discretion to gi\'e priority to certain programs 
when faced with el imination of or reduction in funding? 

e. I f  the duty lo administer the chapters is not repealed or suspenclccl 
by practical inconsistencies or lack of funding, can citizens compel 
performance of the duty by legal action? 

CONCLUS IONS : 

l a . The Idaho Transportation Department. \Vhile a court could stricth· 
construe the \\'ording of Chapters 35 and 36 to fin d  the Idaho Depart
ment of Law Enforcement lo be authorized , such construction would 
render the chapters non-administrable since other enactments removed 
necessary administrative capabilities and appropriations from the De
partment of Law E nforcement .  Those capabilit ies and appropriations 
were instead reposed in the Transportat ion Department .  Thus, it is 
probable that a court would construe Chapters 3.5 and .36 to effectuate 
lei:,rislativc intent that they be administered and find the Transportation 
Department to he the authorized agency. It is also suggested, without 
affecting this opinion, that the discussed statutory deficiencies be 
corrected legisl ati\'cly .  

1 b .  I t  i s  unclear whether appropriations for admini�tration of Chapters 
,3,5 and .36 were provided the Transportation Department .  The Legis
lat u re did not provide the department with appropriations from the 
specific account dedicated to funding of the chapters' programs, yet 
did provide the department with appropriations for integral ad
ministrative functions. A court would probably not find an impl ied 
repeal of the department's authorization i n  l ight  of such repeals being 
disfavored as a matter of law, apparent legislative intent that the 
chapters' programs be administered by so--ne agency, and the Trans
portation Department being the only agency which was given the 
necessary administrat ive capabilities. 

l e .  No . The Transportation Department possesses the necessary ad
m inistrative capabil ities to discharge Chapters 3,5 and 36, p rovided 
that a court construes those chapters in harmony with other enact
ments .  I f ,  on the other hand, the Department of Law Enforcement 
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were determ ined to he the authorized agency, inconsistencies would 
prevent it as a practical and fi nancial m atter from administering the 
chapters . 

l ei .  Ye�.  The Transportation Department may i n  its d iscretion give priority 
to certain programs and see a reallocat ion of funds from or to pro
grams within the agency. 

k. As a matter of law. cit izens m ay com pel performance of  statutory 
duties h\· mandamus .  Mandamus woul d  not l ie here, however, i f  a 
court fc;und the Transportation Department's duty to administer 
Chapters 3.5 and 36 to he discretionary in l ight of practical or finan
cial constraints .  

2 .  Hegarding snon' parking perm its under Chapter .3 1 .  Title 49.  Idaho Code. 

Same quest ions as those presented in l a . through le .  

CONCLUSIONS: 

2a, The Department of Law Enforcement . Enactments by the 1 882 Legis
l ature did not amend .  repeal . or transfer tlw Department's dut ies un
der Chapter 3 1 .  Title 49 .  

2b.  There is no e\·idence that the Legislature did not provide appropria
t ions for administration of the chapter through the same source of  
funding as  the predous fiscal year. Accordingly. a court probably 
would not find an implied repeal or s uspension of  the department's 
authorizat ion .  

2c , No. The Department of Law Enforcement can still discharge its duties 
under Chapter 3 1 .  Tit le 49. despite amendments to other statutes .  

2d. Yes. The Department of Law Enforcement may in its discretion give 
priority to certain programs and seek a reallocation of funds from or 
to programs within the agency .  

2e. Yes, provided that performance is not d iscretionary. 

3.  Regarding suspension and revocat ion of drivers' licenses 1111der Title 49, 
Idaho Code, 

QUESTIONS PRESENTED:  

a .  In  l ight  of enactments by the Second Regular Session of  the Forty
sixth Idaho Legislature, which agency is authorized to suspend or re
voke drivers' l icenses? 
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b.  Does the Idaho Department of Law Enforcement have authori ty to 
suspend or revoke l icenses after July 1 ,  1 982, i f  proceedings to suspend 
or revoke were in i t iated by the department prior to July 1 ,  1982? 

c .  \Vhat i s  the  effect of  an agreement by  which the Idaho Transportation 
Departm ent ,  effect ive July 1 ,  1982, conducts administrative hearings 
to suspend or revoke l icenses in  the name of the Idaho Department of 
Law Enforcement? 

CONCLUSIONS :  

.3a .  The Idaho Transportation Departmen t .  Enactments by the 1982 
Legisla ture repealed conflicti ng  authorizations found in earlier legis
lation . 

. 3b .  No. The Department of Law Enforcement cannot act absent statutory 
authorizat ion and its authorization was transferred to the Trans
portation Department as of J uly 1, 1982 .  The Transportation Depart
ment can continue and act upon proceedings in i tiated prior to July L 
1982, by the Department of Law Enforcement .  

3c. The agreement is void .  

STATEMENT OF FACTS 

1 .  Liens 011 motor r;ehicles and disposition of abandon ed motor vehicles. 

a. Prior statutes 

Chapters 3.5 and 36 o f  Title 49 ,  Idaho Code, concerning labor and 
material l iens on motor veh icles and disposit ion of abandoned motor vehicles, 
respectively, were enacted in 1982 by the Second Regul ar Session of the For
ty-Sixth Idaho Legislature ( 1 982 Legislature) . Prior to that enactment, both 
l iens and abandoned vehicles were addressed under Idaho Code § 49-.592 .  
Under that  sect ion,  the Department o f  Law Enforcement (Law E n forcement) 
was charged with notifyin g  owners and l ienholders of the location and 
storage of abandoned vehicles and processing tit le subsequent to l ien  
foreclosures . These functions were i m plicitly dependent on Law E n forcement  
being the agency responsible for registering motor vehicles and issuing cer
t i ficates of t i tle under the Idaho Motor Vehicle Title Act, Idaho Code §§ 49-
401 et seq. See L C . § 49-592 (5) (b) ( 1 ) .  Fees collected pursuant t o  t he Motor 
Vehicle Title Act were placed in  the "motor vehicle fun d . "  l . C . § 49-423 . 

b. Prior Appropriations 

Appropriations to Law Enforcement prior to the 1982 Legisla ture ( FY 
1 983) i ncluded funding for these services . The Department's budget recom-
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mendation fo r  FY W82 was based in par t  on the  providing of  "driver and 
veh icle services ," which category included "regis t rations and vehicle t itles . "  
Jo in t  Finance-Appropriations Committee. Legislative Budget Book. FY 82, p .  
1 1 - 7 .  Law Enforcement's final appropriation for FY 1982 i ncluded money for 
drh·cr and vehicle services . 198 1 Sess. Laws, ch . 1 70 at .302 .  Those services 
were purportedly administered by the Motor Vehicles Division (MVD) within 
Law Enforcement.  � mployee positions within the JlvlVD were not allocated to 
speci fic programs in budget materials considered hy the J oint Finance-Ap
propriations Commit tee (JFAC) . 

c .  1 882 LcgislatiDc E1 1ac/ 11 1c11 /s 

The 1982 Legislat ure passed several bil ls affect ing Law Enforcement's 
dut ies under Section 49-.592 . House Bill .5 .54 repeal ed the sect ion and added 
Chapter ,3,5 to Title 49 .  regarding labor and materia l  liens on motor vehicles . 
1982 Scss. Laws. ch . .  3.5 1  at 868 . House B il l  .520 added Chapter .36 to Title 
49, regarding abandoned vehicles . H)82 Sess . Laws . ch . 267 at 690 . The two 
chapters expand and cl arify the definit ions and procedures which were set 
forth in the repealed section . For instance . Chapter .35 expressly defines labor 
and material l iens on motor \'Chicles. I .  C .  § 49-3502. provides for l ien sales, 
l . C .  § 49-3.506(2) .  and requires not ice of l ien sales . l .C.  § 49-.3508.  Chapter 
3G provides for certi fication and bonding of tow t ruck operators, I .  C .  § 49-
3G0.5 ,  clarifies an officer's powers and dut ies regarding abandoned vehicles, 
I .  C .  § 49-3608 ,  and requires opportunity for post-storage hearing. I .  C .  § 49-
3G09 . Former Section 49-.592 did not include these provisions .  In both chap
ters. Lm Enforcement  is denoted the administerin g  agenc�· . I . C . § 49-.3.50 1 
and .360 1 ( .5) . and given specific duties . See, e . g  . .  l . C .  §§ 49-350fi(2) and (3) , 
49-3602( 1 ) (8) . 49-360.5( 1 )  and (2)  [ director] , 49-3608 (b) .  49-3609( 1 ) .  49-3614 ,  
and 49-.361. 5 .  As to sewral other duties i n  both chapters, however, the  MVD 
is specifically denominated instead of Law Enforcement .  See, e .g . , I . C .  §§ 
49-3.506( 1 ) ,  4�)-3508 ,  49-35 10( l ) ( b) and (2) , 49-3606(a) ( l ) ,  49-361 5 .  49-
36 16 (  4) . and 49-3fi 1 8 .  The chapters refer to the record-keeping function of 
the administering agency . Sec l . C .  §§ 49-3.506(3) . 49-.3608( l ) (b) . 49-3609, 
and 49-3615 .  Costs of administration and payment of claims  under the  chap
ters arc appropriated from an . .  abandoned vehicle t rust account . "  I .  C .  §§ 49-
35 10 (  3) , 49-3602. The account is funded by fees accompanying lien sale ap
plications. I .  C .  §§ 49-3506(.5) and 49-362 1 .  and the balance of l ien sale 
proceeds. I . C .  §§ 49-3.5 10� 49-.3602. and 49- .3622. 

The 1982 Legislature also passed House Bill 64.5 .  1 982 Sess . Laws, ch . 95 at 
18.5 . This bi l l  amended numerous  sections of Chapter 49 to the encl of tran
sferring the administration of certain funct ions from Law Enforcement to the 
Idaho Transportation Department  (Transportation ) . Among other th ings, the 
bil l amended the Motor Vehicle Title Act to charge Transportat ion with 
duti es of registration,  I . C .  § 49-40 l ( i) ,  certification of t it le, J .C .  §§ 49-405 
and 49-407 , and maintenance of records of certifications and liens, I .  C. §§ 
49-407 and 49-412 - all of which duties were previously charged to Law En
forcement or nominal ly sti l l  are charged to Law E nforcement in the newly-
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enaded Chapters .3.5 and .36 .  House Bil l  645 did not expressly transfer the 
MVD into Transportation or by defini t ion specifical ly charge the MVD with 
any dut ies under the Motor Vehicle Tit le Act .  After passage of House Bi l l  
64.5 ,  however, the division was in fact mo\'ed to Transportat ion . As pointed 
out abo\'c, all record and title functions ,  including the processing of liens and 
abandoned \'ch icles , were historicall y  the responsibi l i ty of the MVD.  The ac
count in to which fees collected under the act are deposited was changed in  
name from the  " motor vehicle fund" to the  "state h ighway account ."  l . C .  § 
49-42.3 .  

cl . 1 982 Lcgislat i i;<' Histo ry 

The l cgislati\'e h iston· o f  House Bi l ls  .520 , .5.54 , and 645 shows that each 
originated in the House

.
Transportation and Defense Com mittee . House ]01 1r

nal, 46th Leg. , 2d Reg. Sess . 1982, at .39 1 ,  .395, 405 . House Bil l  .520 was first 
read on the floor on January 22, 1982, and was passed by the House on Mar
ch 9 and the Senate on March 19, 1 982 .  House Journal. supra, at 26 , 194 :  
Srnatc ]otmwl, 46th Leg. , 2d Reg. Sess . 1882, at  207 . House B i l l  ,5,54 was fir
st read on January 27 , 1 982,  and was passed by the House on March 9 and  
the Senate  on  M arch 22 ,  I G82. Ho11se ]0 1 1mal, s11pra, a t  ,37 . HJ4 :  Senate  
Journal. s11pra. at 220 . House Bill 64.5 was not introduced and gi\'en fi rst 
reading in the House unti l  February 9, 1982, House ]011rnal, supra, at 66, 
but was passed by the Ho1 1se and Senate on February 24 and r-.farch 9,  1982 .  
respect i \'el;-·, Ho11sc Journal. supra. at  132 :  Senate Journal. supra .  at  1 3  L 
prior to passage o f  House Bi l ls .520 and 554 . 

At hearings of the House Transportation and Defense Commit tee. the tran
sfer of functions from Law Enforcement to Transportat ion (I-I .  B. G45) was 
discussed and test imony was presented by t : ie directors of both departments 
that the transfer would entail moving the MVD to T:-ansportation. House 
Transportat ion and Defense Commilt<'e, Min u t es, February 8 and 16. 1982 :  
Departm ents of Law Enforcement and Transportat ion, Report to the House 
Transportation and Defense Committee (Feb. 8. 1982) . Almost concurrent ly ,  
La\\' En forcement staff p resented testimony to the Senate Transportation 
Commit tee regarding House Bills 520 and 5.54 . Senate Transportation Com
m ittee, Minutes, J anuary 20, February 2 ,  February 18, February 26, 1982 . 
The senate commi t tee minutes cont�in no indication that thl' i m minent tran
sfer of t i t l ing functions to Transportation under House Bi l l  G45 \\'as discussed . 
Legisla t ive debates are not recorded in  Idaho, and there are no reports in  
contemporaneous newspaper accounts of discmsions of the  bills on the Senate 
and House floors . 

e. FY 1 983 Appropriations 

The FY 1983 appropriations bi l ls for Law Enforcement and Transportat ion 
proceeded apace House Bi l l s  520, .5.54 , and 645 .  The original budget recom
mendations for the  departments d id  no t  reflect any proposed transfPr. JFAC,  
Legislative Budget Book, FY 1983, pp .  1 1 - 1 1 ,  20-3 ,  20-5 :  see also Office of  
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the Governor, Executive Budget,  FY 1 983,  pp. 1 1 - 03, I I - I I ,  20-03 . As men
tioned above, House Bill 645 was passed by the House on February 24 . JFAC 
considered the budgets for Law Enforcement and Transportation on March 
5, four  clays p rior to senate passage of House Bi l l  64.5 .  The tapt>s and minu tes 
of that comm ittee hearing show that the comm ittee was aware of and 
discussed the impact of House Bill 64.5 and that the motion sheet upon which 
the committee affirmatively voted reflected the transfer of  the MVD to Tran
sport ation. Tape. JFAC hearing,  March 5. 1982; J FAC Min utes, at p. 1 6 1 .  
The m inutes and record indicate that the com mittee did not consider 
allocation of employee positions to specific programs within the MVD and 
did not discuss House Bi l ls  .520 or .5.54 . 

Transportation's appropriation bill was introduced in the Senate on March 
10, Senate Journal. supra. at 1.50. the same day House Bi l ls .520 and 554 were 
introduced in the Senate and one day after House B ill 645 was passed by the 
Senate .  Transportation·., appropriation bi l l  was passed by the Senate on Mar
ch 1 5  and the House on March 1 8 .  Senate Journal, s11pra,  at 174 :  House 
Journal. supra. at 28.5 .  Law Enforcement's appropriations bill was in
troduced in the House on March 1 1 .  House Journal, supra, at 2 1.5 ,  and 
passed by the House on �larch 1 7  and the Senate on March 2.3 .  House ]o1 1 r-
11al. supra. at 26 1 ;  Senate Jou rnal. supra.  at 234. Transportation's ap
propriation as appro\'ed included funding from the "state highway account: ·  
1982 Sess. Laws, ch . 294 at 7 49 .  Law Enforcement's final appropriation 
om itted funding for driver and \·chicle services . I 982 Sess. Laws, ch . 33.5 at 
843. \vhich category had been included in the department's FY 1 D82 ap
propriation . 1 98 1  Sess . Laws. ch .  I 70 at 302 . Neither departments' ap
propriat ion i ncluded the abandoned vehicle t rust account as a source of ex
penditure .  

2 .  S1 10 1c Parking Perm its. 

a. Exist ing Statutes 

Chapter 3 1  of Title 49,  Idaho Code, p rovides for the establishment and 
maintenance o f  winter recreational parking  locations through a parking per
mi t  system.  Under Section 49-3 10.5 .  Law Enforcement is responsible for the 
print ing of the  snow parking permits .  Law Enfo rcement then distributes 
permits by issuing them to snowmobile owners a t  no cost concurrent to 
regist ration of snowmobiles with Law Enforcement , I . C .  §§ 49-260.5 and 49-
3 104 (  4) , or by sell ing them direct ly  or through vendors to cross-country skiers 
who i ntend to park \'Chicles at t he parking locations. J . C . § 49-3 1 04( 1 ) . A 
percentage of the permit  fees is allotted to Law E nforcement through the 
motor vehicle account for costs o.f producing the permits. I .  C. § 49-3 107 (2) . 

The m ajor percentage o f  the fee revenue goes to the "cross-country ski ing 
recreation account ,"  which i s  adni inis tered by the I daho Department of  Parks 
and Recreation for the removal of snow and other winter recreational 
developmen t .  J . C . § 49-3 107(3) . 
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b .  1 982 Legislat ive Enactmen ts 

The 1982 Legislature d id not amend the provisions of Chapter 3 1 ,  Title 49. 
House Bil l  64.5 did, however, amend Sections 49-2601 ,  et seq . ,  under which 
Law Enforcement was authorized to register snowmobiles . House Bil l  64.5 
nominal ly  transferred that  function to 'transportat ion.  l . C .  § 49-2603(6) . 
1982 Sess. Laws, ch . 95 a t  26 1 .  Thus, Transportation currently is authorized 
by sta tu te to register snowmobiles, Law Enforcement is authorized to issue 
snow parking permits to snowmobiles and cross-country skiers, and the 
Department of Parks and Recreation is authorized to administer snow 
removal at parking areas open to snowmobiles and cross-countr�· skiers . 

c .  1 982 Legislat ive Histo ry and FY 198.3 Appropriations 

The legislative history of House Bi l l  G45 and the appropriation bil ls for 
Law Enforcement and Transportation do not contain any reference to ad
ministration of the snow parking permit program . Law Enforcement's ap
propriation does include funding from the motor \'ehicle account .  1982 Sess. 
Laws, ch . 335 at 843 . P rior to passage of House Bil l  G4.5 , printing and 
distribution of permits was purportedly administered by the MVD within 
Law Enforcement . The FY 1983 appropriation for the Department of Parks 
and Recreation includes funding from the cross-country skiing recreation ac
count .  1982 Sess. Laws, ch . 2.39 at G2:3 . 

3 .  Suspension and Hcvocat irm of Drit;cr Licenses 

a .  Prior S ta tu tes 

Prior to the 1982 legis lature, Section 49-.30G(b) authorized Law Enfor
cement to suspend or ren>ke dri\'ers' l icenses under Chapter 3, Title 49.  
Suspension and revocation was authorized upon,  among other things, convic
tion of  offenses for which mandatory revocation of l icenses was required, 
I . C .  § 49-330(a) ( l ) ,  conviction of driving under the infl uence of alcohol or 
drugs ,  I . C .  § 49-330(a) (6) , and conviction of reckless driving .  I . C .  § 49-
330(a) (7) . The same grounds for revocation were set forth independently in 
I . C .  § 49- 1 102(3) [ DUI conviction] and I . C .  § 49- 1 103(b) [ reckless driving 
convict ion] . Law Enforcement was also authorized to revoke drivers' l icenses 
upon conviction of leavin g  the scene of an accident .  I . C .  § 49- l OO l (c) . Sec
tion 49-330 sets forth the p rocedure for re\·ocation or suspension and requi red 
Law Enforcement to provide hearings. I . C .  § 49-330(d) . 

b .  Prior Appropriat ions 

Law Enforcement's appropriation for FY 1982 reflected these respon
sibilities. Expenditures were authorized for "driver and vehicle services, . . 
198 1  Sess . Laws, ch . 170 at 30 1 ,  which category included the processing of 
suspensions and revocations .  JFAC, Lcgislat i ue Budget Book FY 1982, p .  1 1 -
7 .  
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c. 1 982 E11actme1 1 ts 

The 1982 Legislature by House Bil l  645 repealed Section 49-306 and 
defined Transportation as the responsible agency under Chapter 3, Title 49. 
I . C .  § 49-30 1 (3) . House Bill 645 cleletecl all references to Law Enforcement in 
Section 49-330 so that Transportation, by Section 49-30 1 (3) , became 
autho rized to suspend, revoke, and hold hearings under that section, effective 
July 1 .  1982 . 1982 Sess . Laws, ch . 95 at 220.  However, House Bill 645 did 
not amend or  repeal Sections 49- 100 1 ,  49- 1 102 or 49- 1 103 . Authority to 
suspend and re,·oke licenses for identical offenses thus remains ,  nominally, in 
both Law Enforcement and Transportation .  

cl .  FY 1983 Appropriat io11s 

As pointed ou t  above, Law Enforcement's original budget recommendation 
for FY 1983 i ncluded expendi t ures for suspensions  and revocation. JFAC 
Legislat ive Budget Book .  FY 83 p .  1 1 - 1 1 :  sec also Office of  the Governor , 
Execut ir.:e Budget , FY 1 983, p .  1 1 - 1 1 ,  but  its final appropriation reflected 
transfer of the MVD to Transportation and did not include driver and vehicle 
ser\'ices . 1982 Sess . Laws, ch . 33.5 ,  at 843,  844 :  J FAC Min utes .  M arch 5 .  
1982 . 

e. I n ter-Agency Agrecme11 t 

O n  June 30 , 1982, the  directors of the Departments of La\\' Enforcement 
and Transportat ion entered a memorandum of agreement regarding suspen
sions and revocations. The memorandum recited that the intent of House Bill 
64.5 \\'as to transfer responsibil i ty for conducting administrat ive hearings of 
suspensions and revocations to Transportation: that ,  by inadvertence or 
mista ke.  House Bill fi4.5 did not amend sections 4!J- l 00 1 .  49- 1 I 02. or 4 9- 1 103: 
and.  that funds for conduct ing hearings were transferred t o  Transportat ion 
effeetin• July 1 ,  1D82. 1 The part ies by the  memora ncl 1 1 111 agreed that .  effec
t ive J uly 1 .  1 D82 .  Transpor ta t ion \\'0 1 1 l cl a l  its own expense conduct hearings 
under Sections 49- 100 1 .  49- 1 102 .  and 49- 1 103, in the name of Law Enfor
cement .  

ANALYSIS 

Several rul es of statutory in terpretation are generally applicable to 
discussion of the questions outlined above . 

I n  construing a statute ,  the primary function of a court is t o  ascertain and 
give effect to the  legislative inten t .  Gavica v. Hanso n ,  101 Idaho 48, 60 , 608 
P.2d 861 ( 1 980) Smith u .  Dept .  of Employme11 t ,  1 00 Idaho 520, 522, 608 
P .2d 1 8  ( 1979) . To do so, the cour t  will look first to the l iteral wording of the 
statu te .  Local 1 494 of In ternat ional Association of Firefigh ters v .  City of 
Coeur d'Alene, 99 Idaho 630, 639, 586 P . 2d 1 346 ( 1 978) . I f  the wording is 
unambiguous, there is no occasion for further interpretation and the statute 
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will be given effect as expressly stated . Worley Highway Dis t .  v. Kootenai 
Cty . , 98 Idaho 92.5 ,  928, 536 P . 2d 206 ( 1 978) . 

Should a statute's wording be ambiguous, however, the court will apply 
certain canons of construction and look to various external aids to inter
pretation . For instance, the statute will be construed so as to give it effect 
rather than to null ify i t .  Maguire v. Yanke, 99 Idaho 829, 836, 590 P . 2d 8.5 
( 1 978) . The consequences of alternative constructions will be considered and 
the construction effecting the statute will be favored . State ex rel. Evans v. 
Click, 102 I daho 443 , 448 , 6.3 1 P . 2d 614 ( 198 1 ) ;  Higginson v .  Westergard, 
100 Idaho 687, 691 ,  604 P . 2d 5 1  ( 1 979) . The court will avoid a construction 
which would produce harsh or absurd results .  Gavica, 101 I daho at 60. Sec
t ions within the statute will be construed so far as reasonable to be in har
mony with each other, Magnuson v. Idaho State Tax Com m 'n ,  97 Idaho 9 17 ,  
920,  .5.56 P .  2d 1 197 ( 1 976) , as wi l l  the subject statute and other statutes con
cerning the same subject matter. S teams v .  Graves, 61 Idaho 232, 242, 99 
P . 2d 95.5 ( 1 940) . Where two statutes are in i rreconcilable con fl ict, however, 
the one enacted later in t ime will  govern . Mickelsen v. City of Rexburg, 10 1  
Idaho 305, 307, 6 1 2  P . 2d .542 ( 1980) ; Owen v .  Burcham ,  100 I daho 44 1 ,  444 , 
599 P . 2d 1 0 1 2  ( 197H) . 

The external aids which a court will employ when a statute is ambiguous 
include the context, public pol icy, contemporaneous construction , and 
legislative h istory of the statute . Local 1494, 99 Idaho at 639 . The report of 
the com mittee which i ntroduces a bill to the legislature is given weight .  See , 
Mastro Plast ic Corp .  v. NLRB, 350 U . S .  270, 288 n . 22 ( 1956) : Southern 
California Gas Company v.  Public Ut ilit ies Com m  '1 1  • •  1.56 Cal . Rptr. 373 . 
596 P . 2d 1 149, 1 152 ( 1979) . Indeed, some courts presume, i f  a bill is enacted 
in to law without changes in the bil l  as it was intrr>duced by the com mittee, 
that the legislature in effect adopted the intent of the committee . See, Inter
national Telephone & Telegraph Corp .  v. G T&E Corp . . 5 1 8  F .2d 9 13 ,  922 
(9th Cir .  1 975) . While as a general rule statements made at such a com m it
tee's hearings without recorded indication of com mittee approval or disap
proval are not considered admissible legislative h istory, McDonald v .  Best, 
186 F. Supp . 2 1 7 . 22 1  (ND Cal .  1 960) , some courts have looked to such 
statements in aid of construction . I T&T, 5 1 8  F .2d at 921 :  Maiter v. Chicago 
Bd. of Educat ion .  82 I l l .  2d .373 ,  4 1.5  N . E .  2d 1034 ( 1980) . 2  

Another aid to interpretation i s  the relation of appropriations legislation to  
the substantive statute being construed . Hodgson v .  Bd. of County Comm 'rs, 
6 14  F . 2d 601 ,  fH4 (8th Cir .  1 980) ; Sierra Club v. Andrus, 6 10  F .2d 58 1 ,  601 
(9th Cir .  1 979) . Impl ied repeal , amendment ,  or suspension of statutory duties 
is disfavored . TVA v .  Hill, 437 U . S .  153 ,  1 90 ( 1978) . This rule h as been 
relaxed in the Ninth Circuit , where an appropriations act may  have i mpl ied 
substantive effect if it is directly related to the substantive statute and the 
legislature was aware of the appropriation act's possible i mplications .  Sierra 
Club v .  Andrus, 6 10 F .  2d at 60 1 ;  see also, Hodgson ,  615  F. 2d at 614 ;3 
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The specific questions can now p roperly be  discussed in l igh t  of these 
general rules of  construction. 

1 .  Liens 011 Motor Veh icles and Dispositio11 of Abandoned Motor Vehicles. 

Determinat ion of the agency authorized to a dminister Chapters 35 and 36,  
Title 49, presents the difficult question  of  whether strict adherence to tech
nical rules of statutory construction would be required or whether those rules 
wou ld  be relaxed in  

·
order to reach a result which is not harsh or absurd . 

Chapters 35 and 36 unambiguously a uthorize Law E nforcement to process 
liens and disposition of abandoned veh icles. l . C .  § 4ri-3601 (5) . A court might 
accordingly hold itself constrained to give effect to the l iteral wording of the 
statutes and avoid any further examination of them . Worley, 98 Idaho at 
928 . Several considerations, however, m il itate against th is strict approach . 

Most important is the assignment o f  specific duties in  the chapters to the 
MVD and the apparent transfer of the MVD from Law Enforcement to Tran
sportation by House Bil l  645 . While i t  was not expressly set forth in House 
Bill 645, the transfer would probably be impl ied to h ave been intended by 
the Legislatu re .  The legislative history of the b i l l  shows that the House Tran
sportation and Defense Committee discussed and received testimony concer
ning the transfer and then recommended passage of the bi l l . Through there is 
no I daho case so holding, the committee's awareness and approval of the 
transfer wou ld  probably be given some weight .  IT& T Corp. , 5 18 F. 2d at 
921 ;  see Local 1494, 99 Idaho at 64 1 .  JF AC discussion and accom modation of 
the transfer in  the FY 1983 appropriation bi l l s  for Law Enforcement and 
Transportation might support an interpretation that House Bi l l  645 tran
sferred the MVD by implication .4  The final appropriations would buttress 
such an impl ication , since registration and tit l i ng funds under driver vehicle 
services were deleted from L aw Enforcement's budget and those services 
historically were administered by the  MVD. Hodgs(m , 614 F . 2d at 6 14 ;  
Sierra Club, 6 10 F . 2d a t  60 1 .  Final ly ,  a court would l ikely give deference to 
both departments' represent at ions t h at the t ransfer w as the object of the 
legislation, see Kopp v.  State, 100 I daho 1 60 ,  163, 595 P .2d 309 ( 1 979) , 
especially in l ight of  the MVD in fact being transferred to Transportation 
with passage of House Bill 645 . 

The transfer of the MVD to Transporta tion under House Bill 6455 , 
probably would not be sufficient in i t self to affect the express authorizations 
of Law Enforcement set forth in Ho use Bills 520 and .554 . The three bi l ls 
were introduced by the same committee, which must have been aware of 
which agencies were named i n  each b i l l . Staff members of Law Enforcement 
presented testimony on al l  t hree bi l ls before House and Senate committees 
throughout the  session .  The Legislature must h ave been aware of  House Bi l ls  
520 and 554 even while enacting House Bil l  645,  since they were read on the 
floors of bot h  houses prior to introduct ion of House Bi l l  645 and were passed 
subsequent t o  passage of House Bil l  645 . Yet , the apparent inconsistency 
regarding the role of the MVD was not clarified and the express 
authorization of Law Enforcement as to l iens and abandoned vehicles was 
reta ined . 
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The impact of the MVD transfer, however, probably would lead a court to 
reexam ine adm inistration of Chapters 3.5 and 36.  As pointed out above, the 
statutory scheme of Clr npters 3.5 and 36 is premised on the administering 
agency maintaining and having access to records of registration and tit le .  
For i nstance, upon application for a l ien sale or removal of an abandoned 
vehicle ,  the agency must notify the " registered and legal owners at their ad
dresses of record with the department ," I .  C .  49-3506(3) , or "[ t] he owner of 
any vehicle . . .  which h as current l icense plates and registration as shown on 
the records of the department . . .  " I . C .  § 49-3608 ( l ) (b) .  Opportunity for a 
post-storage hearing m ust be provided to "the vehicle's registered and legal 
owners of record . . .  " I . C . § 49-3609( 1 ) .  Prior to the 1982 Legislature, Law 
Enforcement maintained such records under the Motor Vehicle Title Act . 
That act was amended by House Bi l l  645 so that Transportation now ad
ministers registration and certification of t it le .  Funding for registration and 
tit l ing was deleted from Law Enforcement's FY 1983 appropriation .  Thus, if 
Law E nforcement were found to be the agency authorized to administer 
Chapters 3.5 and 36, it would be faced with the task of administering the 
chapters' programs without the records, funding, and staff formerly allocated 
to it i ncident to duties under the Motor Vehicle Title Act . Any attempt by 
Law Enforcement to discharge the duties set forth in Chapters 35 and 36 
would be a vain and useless act - as a practical matter or as a financial mat
ter - which a court would probably not requ ire to be performed . See Doolit
tle v.  Morley, 76 Idaho 1 35 ,  137, 278 P . 2d 996 ( 195.5) ; State Tax Com m 'n .  v .  
]oh11so11 , 7.5 I daho 105, 1 1 1 ,  269 P . 2d 1080 ( 1 954) ; Cowan v.  Li11 eberger, 35 
Idaho 403, 408, 206 P . 805 ( 1922) . See also Idaho Att'y Gen . Op. No. 8 1 - 1 3 .  
The Department would also be restrained in attempting t o  discharge those 
duties by Idaho Code § 59- 101.5 ,  which prohibits a state agency from in
curring  expenses or l iabi li ties in excess of appropriat ions . See also State ex rel. 
Hanse11 v. Parsons, 57 Idaho 775, 69 P . 2d 788 ( 1937) ; State v. National 
Surety Co. , 29 Idaho 670, 685 , 1 6 1  P. 1 026 ( 19 16) ; Idaho Att'y Gen. Op. No. 
82- 1 1 . 0 

The result of the above analysis is that,  i f  a court were to rely solely on the 
express wording of Chapters 35 and 36 to find Law Enforcement to be the 
chapters' administering agency, the state would nonetheless be left without 
an agency to administer the chapters due to Law Enforcement's lack of ap
propriations , staff, and related necessary statutory powers under the Motor 
Vehicle Title Act . This result would be harsh , in  that the state and the publ ic 
would be left without means to collect l iens and dispose of abandoned 
vehicles, and absurd, in that another agency, Transportation, stands en
dowed with the monev and administrative mechanism to process l iens and 
abandoned vehicles . A court thus probably would attempt to avoid such a 
result by making every effort to find statutory authorization i n  Transpor
tation .  It cou ld look to the authorization of Transportation under the Motor 
Vehicle Title Act for m aintenance of records or registration and title. These 
records are integral to administration of Chapters 35 and 36. Chapters 35 
and 36  and the Motor Vehicle Title Act thus could  be construed as in pari 
mater ia ,  Stearns, 61 Idaho at 242 ,  and references in Chapters 35 and 36 to 
Law Enforcement perhaps could be deleted while references to the MVD 
could be retained in order to  make the  statutes harmonious . 
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Such a construction would be further supported by examination of the ob
vious purposes behind enactment of House Bills 520, 554 , and 64.5 .  House 
Bills 520 and ,5,54 were what migh t  be characterized as house-cleaning bil ls .  
The focus of the Legislature was upon the improvement of  enforcement and 
admin istration regarding l iens and abandoned vehicles, not the authorization 
of any particular agency. Conversely, House Bill 645's sole purpose was to 
authorize administration by a particular agency in  place of another. The in
tent of the Legislature was to m ake Transportation responsible for functions 
involving registration, certification of t it le, and m aintenance of records for 
motor vehicles . A court could reasonably fi nd  that th is responsibil ity logically 
was intended to extend to all programs requiring motor vehicle records. 
Chapters 35 and 36 require such record-keeping capabil ities . I t  is apparent 
that when it considered House Bi l ls 520 and 554 the Legislature was more 

concerned that the chapters be administered efficiently than with which 
agcnc�· would administer them. 

Admittedly, holding that Transportat ion - not Law Enforcement - is 
authorized under Chapters 35 and 36 would conflict with the express wor
ding of the statute and the fail u re of the Legislature to pro\'idc Transpor
tation with appropriations from the abandoned \'chicle trust account . But 
such a construction would be the onlv one which would effectuate the 
statute, Click. 102 Idaho at 448 , and a\·c; id the harsh and absurd alternative. 
Gavica. 10 1  I daho at 60 . The consequences of alternative constructions are 
proper matters of inquiry , Higgi11so11 , 100 Idaho at 69 1 ,  including the social ,  
economic, and policy results which would be entailed . Sm ith v .  Dept .  of 
Employmen t .  100 I daho at .522; Herndo11 v .  West . 87 Idaho 33.5, 3.39 , 3!.J.3 
P .2d 3.5 ( 1964) . As stated in Smallwood v .  Jeter, 42 Idaho Hl9 ,  184 ,  244 P .  
1 49  ( 1 926) and quoted in Smith , 1 00 Idaho a t  .522, the court :  

[ M]ust look t o  the intent ion o f  the Legislature as gathered from the 
whole act, and when a l iteral reading  of a pro\'ision will work an un
reasonable or absurd result ,  if a reasonable intent of the Legislature 
can be arrived at ,  the court should so construe the act as to arrive at 
such i ntention rather than an absurdity .  

42 Idaho at 184 ;  see also Acheso11 v .  Fujiko F11r11sho, 212 F .2d 284, 29.5 (9th 
Cir. 1 954) . Moreover, while the Legislature's intent as to which agency is 
authorized to administer Chapters 35 and 36 is clouded by the confl icting 
enactments of i ts 1 982 session, there is no evidence of legislative intent that 
the chapters not be admi nistered at all . With these considerations in mind,  it 
is probable that a court would hold that Transportation is authorized to ad
minister Chapters 3.5 and 36. Notwithstanding this conclusion as to a court's 
probable ruling, i t  is suggested that the conflicting statutory provisions 
discussed above be corrected legislatively at the earliest possible opportunity .  
See Smith v .  S tate, 93 I daho 795, 805, 473 P . 2d 937 ( 1970) ; cf. , Ansti 1 1e v .  
Hawkins, 92 I daho .561 ,  563, 447 P . 2d 677 ( 1968) . 

I f  both statu tory and spendin g  authority  were found to be in  Transpor
tation ,  the department could give the chapters' programs priority and seek a 
transfer of funds from other programs with i n  the agency to thoL.e programs. 
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I . C .  § 67-35 1 1 (2) . Such reallocation would be d iscretionary and not subject 
to m andamus .  Sec Lisher v.  City of Potlatch , 1 00 Idaho 343, 345 , 6 12  P . 2d 
1 190 ( 1980) : cf . , Kolp v .  Board of Trustees of Butte Cty. Join t  Schools. 102 
Idaho 320, 323, 629 P . 2d 1 153 ( 198 1 ) . 

Snow Parking Permits 

As pointed out  above, the 1982 Legislature did not amend Chapter 3 1 ,  
Title 49,  under which Law Enforcement is charged with the printing and 
distr ibution of  snow parking permits. The Legisla ture did amend Sections 49-
260 1 ,  et seq . , by House Bill 645, to transfer the registration of snowmobiles 
from Law Enforcement to Transportation .  There is no evidence, however, in  
the bi l l  or  i t s  h istory that the Legislature intended to amend or repeal the 
authorization of  Law Enforcement found i n  Chapter 3 1 .  

Nor is there evidence that the Legislature failed t o  provide appropriations 
so tha t  Law E n forcement's duties under the snow parking program might be 
considered suspended or repealed by implir.ation .  The motor vehicle account 
through which Law E n forcement recoups i ts  costs in the administration of 
the p rogram , I . C .  § 49-3107(a) , st i l l  exists in the departmen t's FY 1983 ap
propriation. 1 982 Sess. Laws, ch . 33.5 at 843 . The program arguably is self
funding since revenues from permit sales go into the motor vehicle account .  
Even i f  those revenues were to fall short of administrative costs, this shortfall 
would not be t antamount to legislative withdrawal of appropriations and 
Law Enforcement would still have authoritv to seek reallocation of funds 
with in  the agency. J . C .  § 67-35 1 1 (2) . Whiie it could be argued that the 
department's appropriat ions for the program were transferred to Transpor
tation with the MVD pursuant to House Bil l  64.5 and rel ated appropriations 
bills, there is s imply no evidence that J FAC or the Legisla ture was aware that 
the MVD historically administered the snow parking permit program and 
that appropriations for i ts administration were to  be deleted from the motor 
vehicle accoun t  or transferred elsewhere . Finally , the FY 1 983 appropriations 
for the Department of Parks and Recreation i ncluded funding from the 
department's cross-country ski ing recreation account ,  which account  is fun
ded by sales of permits .  This evinces an in tent that  reven ues cont inue to be 
generated by d istribution of permits as set forth in Chapter .3 1 ,  Title 49. 

While statu tory authority and probably appropriations would be found to 
reside in Law Enforcement ,  the department m ight encounter difficulties in  
i t s  administ ration of the program due to the t ransfer of snowmobile 
registration to Transportation u nder House Bill 645 . I t  is doubtful , however, 
that these difficulties would be considered to render administration im
possible so as to relieve Law Enforcement of i ts duties .  Cf. Doolittle, 76 
Idaho at  137 .  The distribution of snow p arking permits need not be under
taken by the same agency that registers snowmobiles . Law Enforcement 
could continue to distribute the permits to snowmobile owners in a number 
of ways - for instance, by supplying the permits to Transportation for 
issuance upon registration or by issuing permits directly to snowmobile 
owners upon p roof of registration . 
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Since Law Enforcement possesses the authority and practical capability to 
admin ister Chapter 3 1 ,  Title 49, i t  could be subject to mandamus actions to 
compel performance of its duties . Cf. , Felton v. Prather, 95 Idaho 280, 28 1 , 
282, 506 P . 2d 1353 ( 1973) . The department would not be l iable if it were 
found that nonperformance was due to a discretionary allocation of scarce 
funding.  See Lisher, 1 0 1  Idaho at 34.5 . 

Suspension and H.cvocation of Drivers' Licenses 

Vlith passage of House Bill G4.5 , Transportation unambiguously is 
authorized to suspend and re\'oke drivers' licenses and to conduct appropriate 
hearings under Chapter 3 ,  Title 49. L C .  §§ 49-30 1 (3) , 49-330(d) . A court 
probably would not find it necessary to  examine other sources of  lcgislal i\'e 
intent .  Worley, 98 I daho at 928 . 

While administrati\'e authority clearly rests i n  Transportation by House 
Bi l l  645, there remains the express authorization of Law Enforcement in Sec
t ions 49- 100 1 ,  49- 1 102,  and 49- 1 103.  There is no wav that the statutes can be 
constru ed h armoniously in l ight of the unan; biguous and contrary 
authorizatio!1s .  Cf . , Stearns, 61 I daho at 60 . Rather, a court would l ikelv 
find the statutes to be in i rreconcilable conflict and hold the amendments o"r 
House Bill 645 to go\'ern since they were enacted later in  t ime. Mickelsen ,  
1 0 1  I daho a t  307 . 7 

Since Transportation would be found to be the agency authorized to 
suspend and revoke l icenses, the interagency agreement between Transpor
tat ion and Law Enforcement would be unnecessary to the extent it purports 
to endow Transportation with such authority and probably be null and void 
to the extent i t  provides for hearings i n  the name of Law Enforcement .  An 
agency's powers are dependent upon and exclusively derived from statute. 
Stark v. Wickard, 321 U . S .  288 , 309 ( 1944) . Once a statutory duty is clearly 
conferred, no other agency or entity can perform it. State v. Hereford, 148 
W .  Va .  92, 1 33 S .E .  2d 86, 90 ( 1 963) : See, Dick v .  Roberts, 8 I l l . 2d 2 1.5 ,  1 33 
N . E .  2d 305 , 308 ( 1956) . As stated i n  Taylor v .  Mich igan P11blic Utilities 
Com m 'n . ,  2 1 7  Mich . 400, 186 N . \V .  485 ( 1922) : 

Where a statute creates and regulates, and prescribes the mode and 
names of the parties granted the right to invoke i ts provisions, that 
mode must be followed and none other, and s11ch parties 011/y may 
act . 

1 86  N .  W. at 487 (emphasis added) . Accordingly ,  as of the effective elate of  
House B i l l  645 - July 1 .  1982 - Law Enforcement lawfully could not  
suspend or  revoke l icenses and Transportation could suspend and revoke 
licenses in its name only. The interagency agreement would be ultra vires 
and without effect . 8  See, Forbes Pioneer Boat/inc v. Board of Com m 'rs . , 258 
U . S .  338, 339 ( 1 922) ; Tate i:. foh 11so11 , 32 Idaho 2.5 1 ,  2.54 , 1 8 1  P. 523 ( 19 19) .  

The question of whether Law E nforcement has authority to continue 
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suspension or revocation proceedings commenced by Law Enforcement prior 
to J uly 1 ,  1982, p resents a slightly different problem . S ince the Department 
has no FY 1983 appropriations to suspend or revoke l icenses, i t  cannot 
lawfully i ncur expenditures by continuing such proceedings. l .C .  § 59- 1015 .  
The question instead should be whether Transportation has authority to con
tinue proceedings commenced prior to J uly 1 ,  1 982, by and under Law En
forcement authority.  The general rule in th is regard is that a new law which 
is procedural in nature and which does not create a new cause of action or 
deprive a party of defenses on the m erits applies to pending actions. 
Buckalew v. City of Grangeville, 100 Idaho 460, 463, 600 P . 2d 136 ( 1979) ; 
Jenson v .  Shank, 99 Idaho 565, 566, 567, 585 P . 2d 1276 ( 1978) ; cf . , Ford v .  
City of Caldwell, 79  Idaho 499, 508, 321 P . 2d .589 ( 1 958) . The State o f  Idaho 
is the real party in interest in  l icense proceedings and Transportation would 
be, in  effect , merely stepping into the shoes of  Law Enforcement in con
tinu ing the proceedings in the state's behalf. This change in agency is 
remedial and of a procedural nature only and would not affect the substan
tive rights of the defendant . Thus, Transportation would not be prohibited 
from exercising i ts authority to suspend and revoke l icenses when 
proceedings were commenced prior to the effective date of Transportation's 
authorization. 

' The memorandum did not make clear whether i t  was the agencies' inter
pretation that the Legislature intended to so t ransfer the funds or whether 
the funds were simply transferred by agency action. 

2While Idaho Code § 67-43.51 (6) requires JFAC to submit reports on i ts 
findings and recommendations,  there is no indication that it did so regarding 
Law Enfo rcement and Transportation's appropriations for FY 1983 . Meetings 
of J F  AC and other legislative committees are not transcribed, though some 
are taped .  A written record is kept on motions , discussion topics, and wit
nesses, which notes appear in the committee minutes . 

The Idaho Supreme Court has not had occasion to apply or refuse to apply 
the presumption that a committee's intent is adopted by the legislature upon 
passage of the committee's bill without amendment .  Nor has the Court had 
occasion to rule on the admissibility and weigh t  of statements made at com
mittee hearings .  It is possible, under dicta pronounced in Local 1494, 99 
"Idaho 630, that the Court would consider such statements under a lmost any 
circumstances, though they would "be carefully scrutinized and their weight 
and authenticity evaluated ."  99 Idaho at 641 ;  see also 8 1  Idaho Op.  Att'y. 
Gen . 13 ( 1981)  at 6 .  

3 Again, the Idaho Supreme Court has no t  had  occasion to  apply o r  refuse 
to apply appropriations legislation in a s imi lar fashion. 

4 l t  migh t  be argued that a court woul d  hesitate to find such impl ication 
based on the actions of J F  AC, because of the questionable admissibil i ty of 
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com mittee discussions, McDonald, 186 F. Supp. at 221 ,  the disfavor of sub
stantive effect by appropriations legislation, TVA v.  Hill, 437 U . S .  at 1 90 ,  
and  the  fact that there i s  no indication that JFAC adhered to  i ts own  rules i f  
intending substantive effects .  See JFAC, R 11les of Proccd11 rcs, Rule 8 (Decem
ber 1980) . In the absence of other recorded legislative h istory, however, an 
Idaho court might very \\'ell turn to JF AC actions as an aid to ascertaining 
legislative intent .  See Local 1494, 99 Idaho at 64 1 :  see also, Idaho Att'y .  
G e n .  Op .  N o .  83- 1 3  at 6 .  

5 A contrary argument would be that the Legislature intended t h e  MVD to 
remain in  Law Enforcement . House Bill 64.5 does not expressly t ransfer the 
MVD to Transportation ,  while House Bills 520 and ,554 expressly refer to the 
MVD as a division within Law Enforcement .  Even if an express conflict 
existed, House Bills .520 and ,554 arguably would govern since they were enac
ted later in t ime. Mickelsen . 10 1  Idaho at  307 . 

A court m ight also , in an attempt to construe sections \\' i thin House Bills 
520 and 554 harmoniously and to thus save the bill s' potency, treat the bil ls' 
references to "the Motor V chicle Division" as nothing more than an iden
t ification of an organizational unit wi th in the parent agency , Law Enfor
cemen t .  By th is construct ion, the name of the  division within the department 
would not be as important as the name of the department expressly 
author ized to administer the chapters . 

Despite this possible interpretation as a m atter of  la\\' . it remains that the 
MVD \\'as in  fact t ransf Prrcd to Transportation after passage of House Bil l  
64.5 . 

6 l t  should again be noted that La\\' Enforcement was not expressly ap
propriated funds from the abandoned vehicle t rust  account ,  \\'hich account is 
dedicated to funding the administration of Chapters 35 and .36 .  

Finding that Law Enforcement might b e  relieved o r  statutorily prohibited 
from discharging its duties because of lack of appropriat ions is not the same 
as finding those duties to be repealed by implication . Such a repeal would be 
disfavored, TVA i;. Hill. 437 U.S .  at 190 ,  and there is no evidence here that  
the  Legislature was  aware of the  possible impact of the  appropriations bills 
on  the l iens and abandoned vehicles programs. Cf . . Hodgson,  6 1 4  F.2d at 
6 1 4 :  Sierra Club,  610  F .2d at 60 1 .  However, th is would not necessarilv 
prevent a result-oriented court from finding the duties to be suspended b;· 
lack of appropriations, see City of Camden v .  Byrne, 92 N . J .  133,  4 1 1  A . 2d 
462,  474 ( 1980) : Ex parte Williamson .  1 16 Wash . . 560, 200 P .  329 ( 1 921 )  or  
finding tha t  the appropriations and spending authority were given to dif
ferent departments .  

7Concurrent jurisdiction between the departments probably was not in
tended by the Legislature since i t  deleted funding for suspensions and 
revocations from Law Enforcement's FY 1983 appropriation . 1982 Sess. 
L aws, ch .  3,3,5 at 843: compare. 198 1 Sess . Laws, ch .  170 at 302 . 
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8This conclusion does not necessarily apply to those interagency agreements 
which may provide for the admin istration of marginal or overlapping respon
sibilities as a pragmatic matter in particular circumstances, as opposed to 
total abdication or transfer of statutorily-prescribed duties . See, F.P. C. v. 
Louisiana Power and Light Co. , 406 U .S .  62 1 ,  642 ( 1972) . Statutes must  be 
construed with regard to changing conditions and not every departure from 
the strict letter of the law will be considered unlawfu l .  Sharp v. Brown ,  38 
Idaho 136, 1 45,  221 P .  139 ( 1 923) . 

AUTHORITIES CONSI DERED: 

1 .  Idaho Code §§ 49-30 1 ,  306, 330 

2. Idaho Code §§ 49-401 ,  40.5,  407, 4 12 ,  423 

3. Idaho Code § 49-.592 

4. Idaho Code § 49- 100 1 

.5 . Idaho Code §§ 49- 1 10 1 ,  1 102, 1 103 

6 .  Idaho Code §§ 49-260 1 ,  2603, 260.S 

7. Idaho Code §§ 49-3104, 310.S, 3107 

8 .  I daho Code §§ 49-3.50 1 ,  3.506, 3.508 , 3.5 1 0  

9 .  I daho Code §§ 49-3602, 360.5,  3606, 3608, 3609, 36 14 ,  361.5 ,  3616,  
361 8 ,  3621 ,  3622 

10 .  Idaho Code § .59- 101.5  

1 1 .  Idaho Code § 67-3.5 1 1  

12 .  1 982 Sess. Laws, chs . 9.5, 170, 239, 267, 294 , 33.S, 3.5 1  

1 3 .  1 9 8 1  Sess. Laws, ch . 1 70 

1 4 .  T VA v .  Hill, 437 U . S .  1 53 ( 1978) 

1.5 .  F. P. C. v.  Louisiana Power and Light Co. ,  406 U .S .  621 ( 1972) 

16 .  Stark v.  Wickard, 32 1 U .S .  288 ( 1 944) 

17 .  Mastro Plastic Corp .  v. NLRB,  3.50 U . S .  270 ( 1956) 

18 .  Forbes Pioneer Boatli1 1e v.  Board of Comm'rs. , 258 U . S. 338 ( 1922) 

19. Hodgson v. Bd. of County Comm'rs. , 614 F.2d 601 (8th Cir. 1980) 
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20 . Sierra Club D .  Andms. 610 F .2d 58 1 (9th Cir. 1 979) 

2 1 . In tematio n al Telephone & Telegraph Corp. D. G T&E. 5 1 8  F. 2d 
91.3 (9th Cir .  197.5) 

22. Acheson v .  Fujiko F11 rusho.  2 1 2  F. 2d 284 (9th Cir .  19.54) 

23 . McDonald c. Best . 1 86 F. Supp. 217 (ND Cal . 1 960) 

24 . State ex rel. Evans v. Click. 1 02 Idaho 443. 53 I P. 2cl fi l 4  ( 1 98 1 )  

25 . Kolp v .  Board of Trnstecs of Butte Cty .  Join t  Schools. 102 Idaho 
320. 629 p .  2 cl 1 1.53 ( I  981 ) 

26 . GaDica r:. Hanson.  1 0 1  Idaho .58 .  G08 P . 2d 86 I ( 1 980) 

27 . Usher r:. City of Potlatch . 100 Idaho 343, fi l2 P . 2d l HJO ( 1980) 

28. Mickelsen v. City of H cxlmrg. l O I  Idaho 305, G I2  P. 2cl .542 ( l !J80) 

29 . /Jigginwm t:. Westergard. I OO Idaho fi87 . G04 P . 2cl .5 1  ( H J79) 

30. Smith r:. Dept .  of Employment .  100 Idaho .520, GOS P .2d 18 ( HJ7!J) 

3 1 .  B11ckalc1c c. City of Grangeville. 100 Idaho 4fi0 . 600 P .2d I 3fi 
( 1 978) 

32. 01ce1: r. B11 rcha111 . 100 Idaho 44 1 ,  ,599 P. 2cl 10 I 2  ( I 97D) 

.33 .  Kopp r: .  State. I OO Idaho 160 . .S!).5 P . 2cl .3()!) ( I 879) 

34 . Maguire r:. Ya nke. 99 I daho 820 . . 590 P . 2d 8.5 ( HJ78) 

3.5 .  Local 1494 of In ternational Association of Fircjighters i:. City of 
Coeur d'Alene. 99 Idaho 6.30, .58fi P . 2d 1346 ( HJ78) 

36. Jrnson t:. Shank.  mJ Idaho 56.5 . . 58.5 P . 2cl 1276 ( HJ78) 

37. Worley /Jigh rcay Dis t .  v. Kootenai Cty . . 98 Idaho 925, .5.3fi P. 2d 
206 ( 1978) 

38 . Magn uson t: .  Idaho State Tax Com m 'n . . 97 Idaho 9 17  . . 5.56 P. 2d 
1 197 ( 197fi) 

39. Felton v. Prather. 9.5 Idaho 280 ,  50G P . 2d 1353 ( 1973) 

40. Smith v. S tate. 93 Idaho 795, 473 P. 2d 9.37 ( 1970) 

4 1 .  Anstine v .  Hawkim. 92 Idaho .56 1 ,  447 P . 2d 677 ( 1 968) 
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42. Herndon v. West, 87 Idaho 335, 393 P . 2d 35 ( 1 964) 

43. Ford v. City of Caldwell, 79 Idaho 499, 321  P . 2d 589 ( 19.58) 

44. Doolittle v. Morley, 76 Idaho 135, 278 P . 2d 996 ( 19.5.5) 

4.5. State Tax Comm'n .  v. Johnson, 7.5 Idaho 105, 269 P .2d 1080 ( 1954) 

46. Steams v. Graves, 61 Idaho 232, 99 P . 2d 95.5 ( 1940) 

47 . State ex rel. Hansen v. Parson,  57 Idaho 77.5 ,  69 P. 2d 788 ( 1 937) 

48 . Smallwood v. Jeter, 42 Idaho 1 69, 244 P. 1 49 ( 1926) 

49. Sha rp v.  Brown,  38 Idaho 136, 221 P .  139 ( 1923) 

.50 .  Cowan v. Li11eberger, 3.5 Idaho 403, 206 P .  805 ( 1922) 

5 1 .  Tate  v. Jolrnsrm , 32 Idaho 2.5 1 ,  1 8 1  P . .  523 ( 1919) 

52. Sta te  v .  Nat ional Surety Co. , 29 Idaho G70 ,  1 6 1  P .  1 026 ( 1 9 1 6) 

53.  Southern California Gas Company v .  Public Utilities Comm 'n . , 
1.56 Cal .  Rptr. 373, 596 P . 2d 1 149 ( 1 979) 

54. Maiter v. Chicago Bd. of Educat ion ,  82 I ll . 2d 373, 415 N . E . 2d 
1034 ( 1980) 

.55 .  Dick v.  Roberts, 8 I I J . 2d 2 15 ,  1 33 N . E . 2cl .30.5 ( 1956) 

.56 .  Taylor v.  Michiga11 Puhlic Ut ilities Comm 'n . ,  217 Mich . 400, 1 86 
N .  \V . 48.5 ( 1 922) 

57 . City of Camden v. Byrne, �)2 N . J .  1 33, 4 1 1 A . 2cl 462 ( 1980) 

.58 .  Ex partc Williamson ,  1 16 Wash . 560, 200 P. 329 ( 1921)  

.59 .  State v.  Hereford, 148 \V . Va.  92, 1 33 S . E . 2d 86, 90 ( 1963) 

60. House Journal. 46th Leg . , 2d Reg. Sess . 1 982 at 26, 37 , 66 , 1 32 ,  
1 94 ,  2 15 ,  261 ,  39 1 ,  395, 405 

6 1 .  Senate Journal, 46th Leg. , 2d Reg. Sess. 1 982, at 1 3 1 ,  150, 174 ,  
207 .  220, 234 , 28.5 

. 

62 . Jo int  Finance-Appropriations Com m ittee, Rules of Procedu res, 
Ruic 8 (December 1980) 

63. House Transportation and Defense Commi ttee, Min utes (February 
8 and 16 ,  1 982) 
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Per Hequest for Attorney General's Opinion 

QUESTION PHESENTED: 

Does Idaho Code § 20-4 15,  which grants to the correctional industries 
commission authority to implement separate and exclusive checking accounts 
for the prison industries betterment fund, conflict with the prescribed con
stitutional and statutory duties of the state auditor? 

CONCLUSION: 

The transfer of  the prison industries betterment fund from the aegis of the 
state auditor to the separate and exclusive control of the correctional in
d ustries commission is a constit utionally impermissible violation of Idaho 
Const . art . IV, § 1 .  

ANALYSIS:  

The statute in q uestion is Idaho Code § 20-41.5  which states: 

Correctional industries betterment fund - Transfer of Funds . -
Funds held bv the Treasurer of the State of I daho on the effective 
elate (July 1 ,  

.
1 980) of this act in the "state penal betterment fund" 

shall be, and hereby are, transferred therefrom to the depository or 
depositories selected under this act by the Board of Corrections, and 
the Treasurer of the State of Idaho is hercbv directed to transfer such 
funds, equipment , supplies and other perso

'
nal property belonging to 

the State of  Idaho presently being used by correctional industries and 
located at the Idaho State Penitentiarv on the effective date of this 
act (shall he, and hereby are, transferr�d) to the Board of Correction. 
All state departmc11 ts. agencies, a1 1d offices affected by such transfer 
are authorized a1 1d directed to e11 ter such t ransfer 011 their hooks, re
cords a11d acco1111 ts. (emphasis added) . 

This statute clearly directs the state treasurer to t ransfer funds belonging  to 
the State of Idaho to a depository selected by the board of corrections, and 
directs al l  a ffected state departments, agencies and offices, including the state 
auditor, to enter such transfer on  their books. records and accounts. Our 
assessment of whether this statute is either a constitutionall\' or statutorilv 
impermissible intrusion upon the duties of the state auclito'r is predicate�! 
upon a review of the history and authority of that office . 

The o ffice of state auditor, a part of the executive department of the state, 
is recognized as the state accounting  and fiscal office. \Vith reference to all 
the constitutionallv-created executive offices, Idaho Const . art. IV, § 1 ,  
provides: 

· 

§ 1 .  Executive Officers listed - Term of Office - Place of Residence 
- Duties . - The executive department shall consist of a governor, 

,57 



83-4 OPINIONS OF THE ATTORNEY GENEHAL 

lieutenant governor, secretary of state, state auditor, state treasurer, 
attorney general and superintendent of public instruction, each of 
whom shall hold his office for four years begin ning on the first Mon
day in January next after his election, commencing with those elected 
in the year 1946, except as otherwise provided in this Consti tution . 
The officers of the executive department . excepting the l ieutenant 
governor, shall ,  during their terms of  office, reside within the county 
where the seat of government is located, there they shall keep the 
publ ic records, books and papers. They shall perform such duties as 
are prescribed by th is Constitution and as may be prescribed by  law .  
(Emphasis added) 

Accordingly, it appears the framers of our constitution created two types of 
duties for the constitutional offices ( including the state auditor) : ( a) such 
duties "as are prescribed by this Constitut ion," and (b) such duties " as may 
be prescribed by l aw."  

In  the latter category our legis lature stated the duties of the auditor in  
Idaho Code § 67- 100 1 .  Idaho Code § 67- 1001 (6) prescribes that it i s  the duty 
of the auditor "to keep and state all accounts in which the state is interested . "  
To  the extent necessary. the legisfature may car\'C ou t  exceptions to the 
statutorily-prescribed duties of the state auditor . Hmvever, while the 
legislature by statute may enlarge, i t  may not derogate from nor d iminish 
any duties or responsibilit ies vested in a constitutional officer by the Idaho 
Constitution .  For example, the Idaho Supreme Court in Givens v. Carlson ,  
29 Idaho 133,  138 ,  157 P .  1 120 ( 19 1 6) ,  quoted the fol lowing statement with 
approval : "The legislature cannot t ake from a constitutional officer a portion 
of the characteristic duties belonging to that office, and devolve them upon 
an officer of its own creation . "  See also State  v .  Malcom,  39 Idaho 185 ,  226 
P. 1 083 ( 1924) . Thus, it is particularly pertinent to determ ine the extent of 
the state auditor's constitutionally-prescribed duties .  

Where consti tutional provisions create the office of auditor without 
defining its duties, the constitutional duties of the state auditor are precisely 
those which h is or her territorial counterpart performed at the time of adop
tion of the state constitution .  In the landmark case of Wrigh t v. Callahon ,  61  
Idaho 167 .  99 P .  2d  1 961  ( 1940) , our  state supreme court ruled that the 
legislature could not give to the state legisl ati\'e controller d uties impliedly 
prescribed for the state auditor by the state constitution. In reaching this 
result ,  the court stated that the framers of the state constitution simply gave 
the office of terri torial controller the new but synonymous name, "auditor," 
and l i fted the office out of the 1 887 Rev . Stat . ( together with its pertinent 
powers and duties) and, in  summary form , i ncorporated the office in Idaho 
Const . art . IV, § 1 .  Thus, the framers of the state constitution only changed 
the name of its former territorial controller to that of "auditor . "  See also 
Gilbert v. Moody, 3 Idaho 7, 25 P .  1 092 ( 1 89 1 ) . 

1 887 Rev. Stat . §§ 205-222 define the duties of the territorial controller . 
Section 205(6) is particularly pert inent . It states that i t  was the duty of  the 
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territorial controller "to keep and state all accounts in which the territory is 
interested . " A further review of the 1887 Revised Statutes strongly indicates 
that the fiscal responsibility for the terri torial prison was specifically plaeed 
in the office of the territorial controller. 1887 Rev. Stat. §§ 8502, 8509- 12 .  

Consequently, t he  rationale o f  the  Wright and Gilbert cases, supra, leads 
to the conclusion that the state auditor m ust keep and state all accounts i n  
which the  state i s  i nterested , including that o f  the  prison i ndustries better
ment fund .  

We note that there are situations i n  which the  state auditor does not have 
exclusive constitutional control of state accounts .  For example, Idaho Const . 
art . IV, § 1 8  provides in pertinent part that the legislature "may prescribe 
any method of disbursement required to obtain the benefit of federal laws ."  
Pursuant to  the exception, the department of employment is permitted to 
m aintain a separate account necessary to obtain unemployment compensation 
funds from the federal government pursuant to 42 U . S . C .  § 503. See Attor
ney General Opinion No . 74-33 . No such exception exists which would 
authorize a separate account for the prison industries betterment fund. 

It should also be noted that the court's analysis of implied constitutional 
duties set forth i n  Wright v .  Callahan ,  supra, d iffers from the court's analysis 
of impl ied constitutional duties of certain other state consti tutional offic:ers. 
For example, in Padgett v. Williams, 82 Idaho 28, 348 P . 2d 944 ( 1 960) , the 
court held that the office of  attorney general is not const i tutionally vested 
with any common law powers and duties that are immune to legislative 
change .  S imi larly, in Union Pacific Railroad Co. , v.  Board of Tax Appeals, 
1 03 Idaho , 654 P . 2d 90 1 ( 1 982) , the court held that the 
state tax commission performs legislatively del egated duties and is not vested 
with any implied constitutional duties . Nevertheless, the cases decided to date 
dealing with the state auditor's office clearly hold that the statutory duties 
formerly performed by the territorial controller are now implied constitutional 
duties of the state auditor. 

This d ifference i n  the court's analysis of the auditor's implied constitutional 
duties appears to have been influenced by statements as to the nature and 
purpose of the auditor's office made at Idaho's constitutional convention .  I n  
Wrigh t, supra, the court states: 

Though not binding, i t  may nevertheless materially aid in the deter
m ination of that question to examine the debate in our Constitutional 
Convention upon the proposal to strike the word "auditor" and i nsert 
the word "controller" . . .  6 1  Idaho at 1 74 .  

The court then quoted portions o f  the debate including the following: 

"Mr .  AINSLIE : . . .  A state auditor is one of the most necessary of
ficers we can h ave. How are the accounts of the state to be kept un
less we h ave an auditor, so as to have u system of checks and h!llances 
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between him and the s tate t reasurer, protect ive to bot h  officers? 
They have found it n ecessary - or the Congress of the United States 
found it  necessary, to authorize t he legislatures of the territories to 
create such offices, which it  d id  in the case of those three, I believe . 
\Ve have found that the office of territorial cont roller, or auditor, as 
it used to be, is one of the wisest positions established in the territorial 
governrr:ent . . .  

* • • 

Mr.  McCONNELL: I desire to ask for information of the chairman of  
th i s  committee, whether i t  would be  possible for the secretary of state 
to audit these accoun ts? 

Mr.  AINSLIE :  No sir ,  I don't th ink  he can . . .  You might as well say 
that the governor or some of the clerks could attend to the dut ies o f  
t h e  controller's office .  I f  you want t o  consolidate all these offices, 
have nothing but a go\'ernor and have noth ing but  clerks - but we 
propose to have a .�tate go\'crnment of  some dignity, not for any one 
man . . .  " 6 1  I daho a t  174- 17.5 . 

From these quoted sections. it appears that both the constitutional framers 
and the court recognized the import ance of the office of state auditor in order 
to ha\'e an effective s\·stem of checks and balances . Also, there is a 
recognition of the polic�: of central izing  the audit functions in one office o f  
some dignity .  

Based upon the prior cases and the policies which appear to underlie them , 
i t  is our conclusion that  the t ransfer of  the prison industries bet terment fund 
from the aegis of  the state auditor i s  a constitutionally impermissible violation 
of  Idaho Const . art . I V .  § 1 .  

AUTHORITIES CONSIDERED: 

1 .  Idaho Const . art . I V , §§ 1 and 1 8  

2 .  Idaho Code §§ 20-4 1.5  and 67- 1 00 1  

3 .  1 887 Re\'ised Statutes §§ 20.5-222, 8.502. 8.'509-8.5 1 2  

4 .  4 2  u . s . c .  § .503 

5 .  Gilbert v .  i\foody. 3 Idaho 7 ,  2.5 P .  1 0 �J2 ( 1 89 1 )  

6 .  Git:en1· v .  Carlson , 29 I daho 1 33 ,  1.38, 1.57 P .  1 1 20 ( 1 9 1 6) 
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DATED this 23rd day of February, 1983 . 
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DAVID G. HIGH 
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STEPHEN J .  LORD 
Deputy Attorney General 

JOHN E IUC SUTTON 
Special Deputv Attornev General 

ATTORNEY GENERAL OPINION N O .  83-5 

TO: The Honorable John V .  Evans 
Governor 
State of Idaho 
BUILDING MAI L 

Per Request for Attorney General Opinion 

Dear Governor Evans: 

QUESTIONS PRESENTED :  

1 .  "Although the Legis lature clearly intended by t h e  passage o f  House 
Bil l  No . 246 to i ncrease the gasoline tax upon enactment of that bil l ,  
docs the absence of an  emergency clause in both Senate Bill No . 1 049 
and House Bill No .  28 1 create a conflict as to the effective date of the 
tax increase?" 

2. " I f  so , how may the Legislature cure th is confl ict?" 

CONCLUSION: 

1 .  There is  some conflict of the language created bv the interaction of 

(i l 
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House Bill 246, House Bill 28 1 and Senate Bill 1049; even though when these 
three bills are examined together, l egislative intent  is apparent . While no ef
fort at reconciling these bills completely el iminates the doubt ,  it appears 
probable that the tax rate was effectively increased on April 1.5 ,  1983 , but  
may re\'ert to the old rate on July 1 ,  1 983 .  

2 .  The conflict can best be  cured by corrective action by the legislature .  
The planned special session proYicles an opportunity to enact techn ical correc
tions to the statutes if the matter is inclu clecl in the call of the session .  

ANALYSIS :  

The question about the effective elate of the motor fuels tax rate increase 
arises clue to the interact ion of three different legislative enactments relat ing 
to motor fuels taxes . All of these bills passed the legi slature and were signed 
by the go\'ernor. 

The first bill enacted \\'US Senate Bill 1 049. Session Lau:.\' 1983. Chapter �J l .  
This bi l l  reeodifiecl motor fuels tax laws applying to gasol ine. aircraft engine 
fuel and special fuels. except special fuels used in \'chicles of more than 
16 ,000 pounds maximum gross weigh t .  The bi l l  repealed all of the exist ing 
statutes relating to those subjects and enacted a ne\\' Chapter 24 to Title fi3 . 
Idaho Code, thereby ef;ecting a comprehensi\'e recodification of the motor 
fuels tax statutes. The bill \\'as signed by the go\·ernor on March 29.  1983 . I t  
contains no pro\'ision as t o  the cffecti\'l' elate o f  t h e  recodification and , 
therefore. would become effectin' on July 1 .  1 983 . See, Idaho Code § 67-.5 1 0 .  
Idaho Code § 63-240.5 .  as enacted b y  Senate Bil l  1049 t o  be effeeti\'e on J uly  
1 .  HJ83 .  provided. in pertinent part : 

An excise tax is hereby imposed upon all gasoline and/or aircraft en
gine fuel receiYed . The tax is to lw paid by the licensed distributor, 
and measured by the total number of gallons receiYed by him,  at the 
rate of t\\'elve and one hal f  cents ( 1 2 1/2 <:: ) per gal lon . . .  

The rate established by that section is also made applicable to taxes on special 
fuels. See Idaho Code § G3-24 16. as enacted b\' Senate Bill 1 049 . This is  the 
same rate of taxation in existence at the time

. 
Senate Bil l  1049 was passed . 

See, I daho Code § G.3-240G . Thus. Senate Bill 1049 did not propose an  in
crease i n  the tax rate. 

House Bill 246 was signed by the governor on April 14, HJ83, Session Laws 
1 983. Chapter 242 .  Section 3 of the bill is an emergency clause providing that 
the act  shal l  be i n  full force and effect on and a fter i t s  passage and approval . 
I t  was implemented by the State fax Commission on April 14 .  198.3 .  Section 
2 of House Bill 246 reads as follows: 

SECTION 2 .  That Sect ion 63-240.5 ,  Idaho Code, as enacted b\' 
Senate Bill No. 1049, as amended in the House First Regular Session", 
Forty-seventh Idaho Legislature, be, and the same is hereby amended 
to read as follows : 
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63-2405 . IMPO SITION O F  TAX. - An excise tax is hereby i mposed 
upon a l l  gasol ine  and/or a i rcraft engine fuel received. The tax is to be 
paid by the licensed distributor, and measu red by the  total number 
of gallons received by h i m ,  at the rate of hvelve fou rtee11 and one 
half cents ( HW/2 ¢) per gallon . . .  

The th ird b i l l ,  House Bill 28 1 ,  Sessions Laws 1 983 , Chapter 158, is  sub
stant ial ly simi lar to Senate Bill 1 049. It  was signed by the governor on April 
8, 1 983 .  Because the bi l l  carries no provision as to e ffective d ate, it becomes 
effective on J uly  1 ,  1983 .  This b i l l  supersedes Senate Bill 1 049 in that  it is 
another comp rehensive recodificat ion of the motor fuels tax laws. The dif
ference between House Bi l l  28 1 and Senate Bi l l  1049 is that House B i l l  281 
includes provisions for p ayment of  special fuels taxes by motor vehicles over 
16,000 pounds gross weight thro ugh a permit system administered by the 
State Tax Com m ission , rather than through the present ton mile tax ad
ministered by the Department of Transportion. House Bill 28 1 enacts a new 
Idaho Code § 63-2405 which is i dentical to § 63-240.5, as enacted by Senate 
Bill 1 049 bcf ore its amendment by House B il l  246. 

T hus ,  three separate statutory provisio ns relati n g  to the motor fuel tax 
rates were enacted .  Senate Bill 1 049 enacted the sect i c •n to i mpose the tax at 
the rate of tv,:clve and o ne half cents to be  effective on July 1 ,  1983. N ext in 
order of  time was House Bill 28 1 ,  which apparently replaces Senate Bi l l  1049 
but enacts a new Idaho Code § 63-2405 which is identical to the sec t ion as 
enacted by Senate Bill 1 049, effecti\'e July 1 ,  1983 . Third in t ime was House 
Bill 246, which became l aw at a t ime when  House B il l  28 1 h ad already been 
signed.  It amended § G.'3-240.5 as enacted by Senate Bill 1049 - but not as 
enacted bv House Bill 28 1 - to increase the motor fuels tax rate. Thus, 
House Bi li 24G amended another bill rather than an existin g  code section. 
Because of the emergency clause in House Bi l l  246, the  bill was to be effective 
immediately u pon its p assage, approval and implementation on April 1.5, 
1983 . 

The specific issue requ i ring resolution is which version of Idaho Code § 63-
240.5 becomes effecti\'e and when . Is it the  version i n  House Bil l  28 1 ,  which 
provides a tax rate of twelve and one half cents per gallon, as of Ju ly 1 ,  1983; 
or is it the version in Senate Bill 1049, as amended bv House Bil l  24G, which 
provides a rate of fourteen and one half cents per g�llon? I f  it is the l atter, 
what is the effective date of the new rate? I s  i t  April 1 4 ,  1983 ,  the date House 
Bill 246 with i t s  emergen cy clause was signed by the governor; or is it J uly 1 ,  
1983,  t he  effective date o f  Senate B i l l  1049 a s  amended by  House Bill 246?1 

To confuse m atters further, House Bill 246, as enacted, m ade no at tempt 
to expressly repeal the existing statutory p rovision i n  Idaho Code § 63-240() 
providing a tax rate of twelve and one half cents per gallon . Both Senate Bill 
1049 and House Bill 28 1 expressly repeal I d aho  Code § 63-2406 but only as of 
July 1 ,  1 983 . House Bi l l  246 con tains no express repeal of the existi ng  rate 
statute .  I t  only provides that Idah o  Code § 63-2405 , as enacted by Senate Bill 
1049,  is amended to establ ish a t ax rate of fourteen and one half cents per 
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gallon.  Indeed, an examination of the j ournals of the house and senate show 
that  House Bill 246, as originally intro duced in the house on February 23, 
1983 ,  called for an amendment of the previous § 63-2406 . The bill was 
amended in the senate on April 1 ,  1983, to delete the reference to the existing 
code section and changed to amend I daho Code § 63-240.5 as ern1cted by 
Senate Bill 1 049 . 

A reconcil iation of the statutory quagmire created by this  trilogy of  statutes 
m ust begin with several basic rules of statutory construction .  

The first relevant rule i s  that codified by Idaho Code § 73- 1 02 (2) which 
slates: 

If m ultiple amendments to a s ingle section of the Idaho Code has 
been made or are made during a lcgislati\ 'e session , and if the amend
ments can be read into the section without confl ict, such sect ions shall 
be cff cctive and shall be compiled as if m ade by a si ngle enactment . 

This statutory pro\'ision .  enacted in 1D7R, merely restates previously existing 
jud icial determinations. See. for example, Valen te  i:. Mills. 93 Idaho 212 , 458 
P . 2d 84 ( 1 9GD) : Buck t� . Board of Trustees. 28 Idaho D2.3 ,  1 .54 P 272 ( 19 17 ) :  
Peavy v .  McC0111 bs, 26  Idaho 143, 140 P 965 ( 1 9 14) . A corollary lo the rule i s  
t ha t  i f  the statutes cannot be  rcconcilecl. then the \'ersion most recently 
passed must be giwn effect . The rule and its corollary are sl ated in \!alrnte 
r.: .  Mills. supra:  

'When two acts, each amending a pre\' ious act , arc passed at the same 
session of the legislature and the  two a mcndatory acts confl ict with 
each other. but the latter act is reconcilable with the original act , for 
the purpose of determining the intention of the legislature, the first 
amendment wil l  be deemed to h aw been superseded and repealed by 
the latter . . .  [ Citations omitted] The two acts passed in H )67 arc in
consistent with each other and hence the latter act . . .  is the one to 
be relied upon . . .  

The second rule of statutory construction is t hat those who are charged 
with construing and applying statutory expressions of the legislature should 
try , to the extent possible, to reach a conclusio n  which is consistent with 
legislati\'e in tent . Maguire t:. Yanke, 99 Idaho 829 , 590 P . 2cl 85 ( 1978) . Any 
fin al determ inations of legislative intent necessarily must be made by the 
courts. There is a strong j udicial pol icy toward construing and applying 
statutes to effect the legislati\'e intent .  That pol icy is perhaps most strongly 
expressed by the United States Supreme Court c ase of Hawaii v.  Mankishi ,  
190 U.S .  1983,  2 12  ( 1903) : 

A thing may be within the letter of  a statute but not within its meaning, 
and within its meaning though not with i n  its letter .  The i ntention of  
the l awmaker is the  law. 

. 
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In  appropriate circumstances, Idaho courts have expressed a similar 
will ingness to look beyond the language of a particular  statute to find 
legislative intent .  In  Keenan v .  Price. 68 Idaho 423, 438, 19 .5 P . 2d 662 
( 1948) , the Idaho court said :  

All statutes m ust be l iberally construed with a view to accompl ishing 
their a ims and p urposes , and attaining substant ia l  j ustice, and the 
courts arc not l imi ted to mere letter of the law, but  mav look behind 
the letter to determ ine i ts purpose and affect , the object being to de
termine what the legislature intended and to give effect of that in
tent . . .  

Sl'l'. also. 1\c/i c.w1 11 r; .  F11iiko F11 msli 11 . 2 12  F .2d 284 (9 th Cir  . . 19.54) : K11 igli t 
1 - .  h11 p/11y111 rn t  Sec. Agc11cu. 88 Idaho :w2. :3D8 P . 2d G4.3 ( Hlfi5) : Mcsse11ger 
v. Bums. 86 Idaho 26, .382 P. 2d 9 1 3  ( 1963) . However, the Idaho Supreme 
Court has been equally clear that before executive agencies or the j udiciary 
can examine \'ario11s evidences of legislative intent. there must first be some 
ambiguity in the statutes which lend some doubt to the intent of the 
legislature . In Hoe v .  Hopper. 90 Idaho 22 , 408 P .2cl 1 6 1  ( 1 96.5) , the court 
stated : 

This court ha� long adhered to the rule that we must accept the statutes 
a� we find them and construe them as they read, where they are plain 
and unambiguous. and arc not permitted to apply rules of construction 
in the absence of ambiguity. 

Thus. if these th ree statutes can be reconciled in a manner that is consistent 
and admits of no ambigu ity, the \'arious rules uf statutory construction inten
ded to determine lcgislat i \'e intent are of no ava i l . 

A third rele\'ant rule of statuton· construction relates to the effect to be 
gi\'en to till' emergencv clause fou 1{cl in Sect ion 3 of House B ill 246 . The ef
fect of the emergency . clause is to cause the bi l l  to become cff cctive on the 
elate it is s igned by the go\'crnor. State. ex rel . .  Galle/ /  v. Cleland. 42 Idaho 
80.3 .  248 p 831 ( 1 926) . 

Finally. there is in  this state a very strong pol icy against a repeal by im
plication .  Repeal of a statute by implication is not favored . In order to 
presume that by a l ater act the legislature intended to repeal a former one, in 
absence of  expressed terms, the two acts must be irreconci lable, and so incon
sistent that the two cannot have concurrent operation.  See, Storseth v .  State, 
72 Idaho 49, 236 P . 2d 1004 ( 19.58) :  Idaho Wool Marketing Ass 'n v .  Mings, 80 
Idaho 36.S ,  330 P . 2d 337 : State v .  Davidson ,  78 Idaho 553, 309 P .2d 21 1 
( 1957) . S tatutes should be construed , if possible, i n  such a way as not to 
null ify a legislat ive enactment but rather to save i t .  Dehousse v .  Higginso n ,  
95 Idaho 173, .50.5 P . 2d 321 ( 1 973) . See, also, Attorney General Opinion No.  
8 1 - 13 .  

I t  i s  apparent from these rules thar \\'!:' m ust  first attempt to  seek some 
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reconcil iation of these three bills in order to try to give effect to each of them . 
There arc fom theoretical possibilities : 

( 1 )  The first possibility is tha.t  the i ncrease i n  rate went into effect on April 
14, 1983,  and wil l  stay in effect until such t ime as the legislature acts to 
amend it .  This possibility,  however, i gnores the provision of § 63-2405, as 
enacted by House Bill 28 1 ,  which provides that the rate shall be t welve and 
one ha l f  cents on and after July 1 ,  1 983.  This possibil i ty ,  therefor ,  fails to  
reconcile a l l  of the bills in such a manner as to give ful l  force and effect to a l l  
o f  the  provisions of each . 

(2) The second possibility is that the rate \\'ent into effect on  April 1 4 ,  
1 983, but will expire o n  July 1 ,  1983, when House Bill 28 1 becomes effective. 
This appe:.11 s to be the method of reconciliation which would give effect to 
most of  the provisions of most of the bills . It does, however, i gnore the  
opening provision of  Section 2 of  House Bill 246 which says that t hat bil l in 
tended only to  amend § 63-2405, as enacted by Senate B il l  1 049, and not by 
House Bi ll 28 1 .  I t  also ignores the fact that House Bill 246 was amended in 
the senate to delete references to the rate pro\'isions of  Idaho Code § 63-2406,  
which is the previously exist ing statute .  

(3)  A third possibil i ty is  that  the rate increase is not to go into effect unt i l  
J uly 1 .  1 88:3 . This possibi l i ty . of l'O l l rSl'. ignorl's and renders as a n ul l i ty the 
l'rncrgenc·\· cl ausl' i n  Sect ion .3 of House Bill 2-16.  and t h erefor dol's not gin· 
ful l  f�rce 

·
and effect to all of the provisions of t hat bi l l .  

( 4) The last possibility is  that the rate increase wil l  never go i nto effect .  
Such a n  i n terpretat ion rrndcrs House Bill 24f1 a complete r1 1 1 l l i ty  and, 
t herefor .  also does not effect a rl'concili ation of l cgisl at in• i n ten t .  

I t  can be seen that there is no \\'ay to completely reconcile these three 
pieces of  legislat ion in such •� manner that al l  of the p rovisions of  all three 
bills are given their full force and effect .  Accordingly,  we must u ndertake to 
determine which of the inconsistent p rovisions are actual ly  controll ing .  As we 
have already seen inthe case of conflicting statutes, the latest enactment i s  
presumed to be the version i ntended by the legislature  to be effect ive .  Among 
these th ree statutes the latest one approved was House Bil l  28 1 ,  which 
becomes effective on J uly 1 ,  1 983. l t  enacts § 63-2405 with a twelve and one 
half cen t  per gallon  tax rate .  The latest enactment rule would mean that on  
and after Ju ly  1 ,  1 983, the  effective motor fuels tax rate would be  t welve and 
one half  cents per gal lon.  I f  a comt \\·crt' requi red to resol \'c this confl ic t .  i t  i s  
highly l ikely this is the conclusion i l  \\'ould reach .  

However, this conclusion does not resolve t he problem o f  what t ax rate i s  
in  effect from April 1 4 ,  Hl83 ,  through J une 30 ,  1 98.3, since no  par t  of  House 
Bil l  28 1 is in effect during that time period . In order to determine the t ax 
rate in effect during the i n terim period we m ust try to determine how the  
conflict among House B i l l  246 ,  Senate B ill 1049  and the  previously exis t in g  
Idaho Code § 63-2406 is t o  be resolved . Sim ple application of the  rule of  

6G 



_____ O..:__PI'-N'-I�ONS OF THE ATTORNEY GENERAL 83-.5 

latest enactment is insufficient to resolve the confl ict . House B i ll 246 was 
enacted after Senate Bill 1 049 and carries an emergency clause. However, on 
its face the bill on ly amends Senate B il l  1049 which does not become effective 
until J 1 dy  L I D8.3 ,  an cl in an� ·  C\'Cnt . as we have Sl'en a hon·. is rl'pl'al<·d hy 
i 1 nplication by l h l' s 1 1bsequent cnact 111enl o f House Bill 28 1 . H \\'e say t ha t  
House B il l  246 caused the  increased motor fuel tax rate to  go i nto effect on  
April 1 4 ,  1983, we  are i n  effect saying that the  legislature repealed by im
plication the provisions of  § 63-2406, which was in effect up to  that date .  
This concl 1 1sion is  con t rary lo the action t aken \\'hen House Bil l  24(-) \\'as 
amended in lhl' scnatl' .  H \\'e sa\' that Housl' Bill 24G onh· has t h l' effect of 
a 1 1H'nding § (i3-2400 to  bccrnne effect ive on July I .  198.3 .  \�·c are renderin g  as 
a rn dli t y  t i t(' p ro dsions of t h(' l'l11 l'rgl·nc�· claus(' in Section :3 of Hrn 1se Bil l  
2-l(i, a rl·s1 1 l t  \\'l' n1 1 1st a\'oid if  possible .  Faced \\' ith s 1 1ch an U !Hl'solvahlt · a 1 1 1 -
hiu;u i t y ,  \\'l' 1 1 1mt  tr�· to define legisl a t in• i n t en t  and  .V:iH· effect t o  t h a t  in ten t . 

There arc two strong indicators of legislative intent present .  The first is t he 
emergency clause contained in House Bill 246 .  The existence o f  the emer
gency c lause can be expla ined only by an in tention to  increase the tax rate 
immediately upon the passage and a pproval of  the bil l .  The second indicator 
is the contemporaneous constrnction of the State Tax Commission.  which is 
the agency charged with the administration of  the statute. The commission 
implemented the tax increase effect ive on the approval of House Bill 246.  
Contemporaneous construction of the agency charged with adm i nistering the 
statute is a val id indicator of  legislat ive intent .  Sec, Kopp v.  State, 100 Idaho 
160, .50.5 P . 2d .309 ( 1979) : Knigh t v .  E111ploymen t  Sec. Agency, 88 Idaho 2G2, 
3H8 P .  2d 64.3 ( Hl6.5) : Messenger v.  Bu  ms. 80 Idaho 206 ,  327 P .  2d  G77 ( HJ.58) : 
Idaho Public Utilit ies Com m ission v .  V-1 Oil Co . . 90 Idaho 4 1. 5 ,  214 P . 2d 
.58 1 ( 1 066) . S ince \\'e can ,  with some confidence. determine that the 
legisl ature intended the m otor fuels tax rate to increase upon appro\'al of  
House Bi l l  24fi , i t  i s  reason able to construe the statutes to the effect that  the 
rate, in  !act . has been in effect since that elate.  We think a comt would most 
likely so conclude if the issue \\'ere placed before it .  

We cannot conclude our  anal\'sis o f  these three statu tes without examin ing 
the possibil ity that  the increased tax  rate ne\'cr has and never \\' i l l  go in to  ef
fect . A l iteral reading of the language of these three statutes can lead to that 
conclusion . House Bi l l  246 does not amend the statute which governed the 
imposit ion of the tax rate at  the t ime it passed , i . e . ,  I daho Code § 63-240fi .  
It  amends onh- an Idaho Code section which had not vet become effect i\'e 
because it \\'a; part of Senate Bill 1 04H which cannot b�comc law until Ju ly  
1 ,  1D8.3 .  That i s ,  Idaho Code § G3-2405 a s  enacted by Senate Bill 1 040 .  
However, because House B i l l  28 1 is l ater in  t ime  than  Senate B i l l  104D, the  
version of  Idaho Code § 6.3-240.5 enacted by  House Bill 28 1 will take 
precedence o\'cr the \'ersion enacted by Senate Bill 1 049, as amended by 
House Bi l l  246 . In such a case, the m otor fuels tax rate would ne\'cr take ef
fect at a l l  regardless of i ts emergency provisio n .  Such a l iteral reading of the 
statutes is contrary to the apparent legislative intent and impl ies that House 
Bill 246 is a nul l i ty -- a result to be avoided if possible .  DcRoussc v.  Higgi11-
smi . 95 Idaho 1 7.3 , .50.5 P . 2cl 321 ( 1 97.3) . But absent sufficient ambigui ty to 
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just i fy invest igation of  lcgislat i\'e inten t ,  a court may well feel i tsel f com
pelled to reach such a conclusio n .  

Gi \'en the doubt a s  to the cff ccti\'e elate o f  the motor fuels tax increase, we 
stro ngly recom mend correcti\·e legislation . It is likely that ,  given the oppor
tuni ty ,  courts would give effect to a motor f ucls t ax rate increase as of April 
1 5 ,  1 983, but such a conclusion cannot be predicted with complete confiden
ce . G iven the amounts of potent i al re\'enuc loss \\'h ich could be suffered by 
the state in t he event of a contrary conclusion, p rudence requirl'S t hat we 
recommend el imination or l imitation of the  risk by corrective legisla t ion .  The 
special session of the legislature presently planned for May 9 ,  IH83, provides 
an opportuni ty for such action .  The subject matter mus t ,  of course, be in
cl u cled in the call of the special session . 

1 1ncidental l\' . at issue is not on ! \' the cffecti\'e date of the t ax rate ,  but also 
the clause of House Bi l l  246 \\'h ic

.
h makes permanent the provision t hat one 

cent of the t ax col lected on motor f11els shall be dedicated to local uni ts of 
government for use in  the maintenance and construction of local roads and 
streets . 
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Per Request for Attorney General's Opinion 

QUEST I ON PH.ESENTED: 

Is a count\' ordinance which regulates lake encroachments preem pted hy 
the Lake Protection Act'? 

CONCLUSION: 

Although authorized generally to establ ish zoning ordinances 1 1nder the  
Local Planning Act , a county is preempted from regulating l ake encroach
ments by the Lake Protection Act . 

ANALYSIS :  

A detai led comparison of the Lake Protect ion Act and the county ord inan
ces is necessary to resoh·e the question of preemption .  The Lake Protection 
Act establ ishes a broad regulatory framework for " . . .  all encroachments 
upon,  i n  or above the beds or waters of navigable l akes . . . .. I daho Code § 
58- 1 42. Such encroachments should be regul ated : 
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8:3-(i O P I N I O NS OF Tl l E  A TTO H N E Y  C ENE HA L  

[ I ] n  order that t he protl·ct ion of  p roper( � · ,  n m·iga t ion ,  fish a n d  wi ld
l ife h abitat ,  aquat ie l i fe, recreation, aesthet i c  beauty and wall'!' qual i ty 
he gin•n due considera t i o n  and \\'l'ighed against tlw na\' iga t ional or  
l't'OIHl l l l ic rwcessi t )' or  just i fication for, or  benefit to  Ill' ck•ri\nl from the 
proposl•d l'ncroachnll'n l .  

Idaho Codt• § 58- 1 4 2 .  

U nder thl· act , t he Board o f  Land Com rn issiorl l'rs has t he responsib i l i t y  for 
regulat ing l ake L'ncroachmmts .  Idaho Cock· § .58- 1 4·1 .  Thl' hoard is 
au thorized t o  adopt adrninistra t i \'c rules t o  effel' l t h e  pn rpo.q•s and pol icy of 
the act . Idaho Code § 58- 145 .  The act requires a lake L'ncroachrnrnt permit  
and i nc lucks pro\·ision for appl icat ions . hoard pr  occdu res. consent of  ac!
jace n t  proper ty  owners in certa i n  i nstancl's, and p ublic not i ce and h eari ng 
upon object i o n  by an adjacent p roperty owner. The hoard must consider 
unreasonable adwrse effects upon adjacen t  propcr t >· and 1rnd1 1l· i n terference 
wi t h  rm Yi gal ion :  

[ A ]s  t he most i m portant  fact ors t o  he  consiclcrecl in  ,!..(rant i ng  o r  deny
ing a l l  appl ieat ion for l' i t  her a rwnrrn\· iga t  ional l'llCToach ment  or a 
com merTial 11 <1 \ · igational  cncroach r 11ent no t  exten d i ng below the 
natu ral or orcl i n a r> ·  hil..(h \\ "all·r rn a r k .  

Idaho Code § 58- 1 .fi .  

I n  addi t io n .  the ad ]Hm·idcs for pena l t ies for \ ' iolat ion.  i njunct i\'l' rL·l id, 
restorat ion.  a nd mi t iga t ion of dam ages . I daho Code §§ .58- 1 40 and .58- 1.50 .  
Also . the  act l'Xpressly d isclaims any  intent  to i m p a i r  exis t ing or  \'cstcd water 
righ ts  or  rip a rian property right s .  Idaho Cock §§ .58- 1 5 1  and .58- 1 42 .  Fur
ther .  the  aet defines and exempts  certain . . grandfa t hered"' ril..(h t s .  Idaho Cock 
§ .58- U53 . ln 1974 . the l and hoard adopted rules a n d  regulat iom pms 1 1 ant  lo  
Idaho  Code § S8- 1 4 .5 .  incorporat ing a n d  consonant wi t h  the  enabl ing 
aut hor i ty  in  t he Lake Protection Act . 

Turning t o  the Kootenai  Coun t >· Ordin ances. No . . 32 is ent i t led:  

An o rdinance establishing restrict ions on condominium and corn m111rnl 
encroach ments on the waters of Lake Coeu r  d'Alene and the  S pokane 
Hi\'er and pro\' id ing for county permi ts . . .  

O rd inance No . . 33 regulates commercia l  l·ncroachrnents .  and Ordinance 
No . 34 go\'erns  pri\'ate encroach ments .  Sect ion 1 of  each ord i n ance s tates t h is 
com mon purposC': 

This ordinancl' i s  enact ed in order to ]Hm·idc hr the safety and wel
fare of the pu blic in the use of  L a ke Coeur d'Alene and the Spokane 
Hi\'cr from its m outh to t h e  Post Falls Dam ,  and to  i nsure t h at desira
ble features of t h l' lake• or  ri \'C'r are main ta ined. 
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O P I N I ONS OF Tl l E  ATTO H N E Y  C E N E H A L  s:3-<i 

These ordi na nces arc exp ressly intended lo operate p rospcC'l ivcl �· only and not 
ret roact iv(•ly .  Sect ion 2. Def in i t ions.  pro('ed 1 1 res , perm its .  f('('S and other 
related mat ters arc set forth i n § .3 . Sect ion 'I descri bes t lw n·q 1 1 in·d permits .  
Sl'Cl ion .S stal l'.' thl '  following ('ri leria I'm n·\·il'\\'i n.g a 1 1 applil 'a l ion: l'l l l l l j l l ia1 1l0l' 
\\' i l l i  app l icahl ( ·  z< > 1 l i 1 1).(  ord ina nct•s: ( '01 1 1 pa l ih i l i 1 \· ,,· i l l i  .-; 1 1 r l'm·t· \\'al l 'r  1 1. '> t '  
and ( 'arr� · ing capacity of  t i ll' lakt · :  t·1 1 1 1 1pa l ihi l i l �· i» r t lw l �· 1w  a 1 1 d  lo('a l i 1 1 1 1  o l' 
l l H' S l rl l l ' [ I J J'l' \\' i l ! J  ph�'.-; io).(rap ! J i ( ' l ' l l 1 J d i l io 1 1 .-; :  a 1 1 d  j l l'l ll l0l 'l io 1 1  o f  I la\ igal i1 n 1 a l ,  
aquat ic . t•nviro n 1 1 1c1 1 t al a n d  1.•colo).(ical i n l l'rcsts .  Also .  § .1((') rcqui r('s that 
moorage fadl i t ies l >l' or a float ing open- pi le  ch-s ign l o  a\' ! 1 id i m pt·d in).(  wat(' l' 
movement and l o  pn•\'t •n l  n 1 1 l rienl l) l l i ld 1 1 p .  ScC' l ion ,') further prl'cl 1 1d('s t •n
croach nwnts in  areas o f  fish and wi ldl i fe s ignificance and for non-water 
dqwndenl 1 1ses . Accord ing  lo § (i ( k) of Ord inam.·e No . . 32. eneroachnwn l s  
cannot extend more than 400 '  frol l l  t he 2 1 28 '  shorel ine  le\'l•l : and  § (i( I )  

recp i i n•s a sl' l back of 2.'5 ' from all adjacent propl'rl y l i 1ws. Both the s l al 1 1 te 
and t lw o rd inances conta in a co 1 1 1prdwnsin· reg1 da lor� ·  scheme for la k(' l ' J 1-
croael1 1 1 1 l•nl  s .  

The pri 1 nary ll'sl for dc! l'rmining whether the slate act prl'c1 1 1 pts t l ie c01 1 1 1 ty  
ordinanC'l' is to ('Xarn inl' the act for expn•ss in te11 l of p 1Tcm ption and for 
eviclenet• of a per\'asivl' . t•xdusi \'l' rL').(1 1 \ator y sdwme .  Staff' I'.\' rd. i\ 1 1 clrns ! ' .  
Click.  !J7 Idaho /D I ,  .'5!)4 P. 2cl !)()!) ( l !JIH) : Bishop i ; .  Ci! !/ of Sa11 Josi' . .. ffi() 
P . 2d 1 37 ( Ca l .  !DrnJ ) . I n  this  regard . t li e  last senle l lCl' o r § .s.�- 142 con t a ins  
pert i 1wnl la 1 1).( 1 1age :  

No encroach ment 0 11 .  i n  or abon· t h e  heels or \\'atns of  any 1 1a\ · i ,gahk 
l akl' in  th l '  �tall' i;hall hcrca f!l'r lw m aclt ·  111 1 /l'ss appmrnl lh l'rl'fo r has 
h l'l'll gir('l l  as ]Jm l' idf'cl i11 t h is Act . 

I daho Code § 58- 142 (emphasis aclckcl) . 

This l anguage· defin i tel y  precl 1 1 ck·s i nst a l la t ion of any encroach ment 
\\' i thout  a permi t  ).(ranll'd under the act . Tlw phrase · ·  . . .  as prnvic!t-d i n  th is  
Act , "  can fmthcr be cons lrned as  legis lat ive i n tent to 1m·cm pl the field of 
lake protection by req1 1 i r i ng that a l l  encroachments he appro\'ecl or rejected 
by the land board 11 1 1der the  criteria of //z(' act . Other sect io11s rc•\'eal s imi lar  
language. Idaho Code § 58- 144  cleelarcs that  the board . . . . .  sha l l  regulate, 
cont ro l  a11d m ay perm it  encroach ments . . .  as prodded herein . . .  " Idaho 
Code § .58- 1 4 .5 em powers the 11oard to adopt rnles and regul ations " . . .  as 
m ay he n ecessa ry l o  effectuate the purposes and pol icy of this ehaptcr tc ith i 11 
t he  lim i la l io 11s and  standards sci forth i11 t h is cha]J I £'/' . " ( E mph asis added . )  I n  
addit ion the act p ro\'ides expl ic i t  recogni t ion o f  and protect ion for p rivate 
\\'ater and r iparian rights .  as well as certa in  "grandfathered" righ ts .  I daho 
<::ode §§ .'58- 1. '5  l ,  .58- 1.52,  and 58- 1. '5.3 .  The act also contains speci f ic 
procedural requirements for processi ng  applications and for usin).( required 
forms cle\·eloped by the board . I daho Code §§ .58- 1 46  and .'58- 1 4 7 .  There is no 
authori ty in  the act f(Jr deviat ing from these procedu ra l  and substantive 
p rovisions or any express p rovision that dcci�; ions under the act can be m ade 
by a body other t h an the l and board or  its agency, the Departm ent of Lands . 
Nor is there any delegat ion ,  express or i mp l ied , to count ies or m unicipal i t ies . 
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The Idaho St 1preme Court recently considered an analogous issue in Caesar 
v. State,  10 1 I daho 1.58, 6 10  P . 2d 5 1 7  ( 1980) . The question was whether a 
municipal ordinance requiring handra ils in  stairwells was preempted by state 
law regulating state-owned buildings which did not require handrails. 
Sc\'eral statements of the court are applicable to the i nstant question . 

The eit ,. cannot act in an area \\'hich is so completely co\'crecl by general 
la\\' as to inclieate that it is a matter of state concern . . .  Nor may it act 
in an a n ·a "·lwre. to clo so. \\'ot dcl conflict \\'i l h  t lw state's general l aws . 

.. Cl'nerall y . . . l how f1 l l lcl ions eonsidt•1wl go\'l•rnnwnl al or pt 1  bl ic in  
natme a n• c1 > 1 1, idl•rt•cl to  he of stall'\\'ide concern . and not purely 
111 1 1 1 1kipal or local . " 1  

1 Q 1 1ol l'd from \loore . . .  Po\\'ers and Authorit ies o f  Idaho Cit ies: Home Rule 
or Ll'gi s lat iH' Con t rol? . . . 1 4  I daho L. He\ ' . 1 "1.3 ,  l fi() ( 1 977) . 

Prcs t 1 ma hly .  i t  fol lo\\'s that t hose field' of activity fu l l y  occupied by 
the iegis la tme reflect an inten tion that they will not be occupied by 
munic ipal i t ies. I t  thus becomes necessary to rc,·iew rel evant statutory 
l angt 1a .ge . . . \\!here it can lw inferred from a st ate statute that the 
state has i ntenclecl lo ful ly  occupy or preempt  a particular area, to the 
l·xclnsion of  mun icipal i t ies . a municipal ordinance in that area w ill he 
held to ht· in conflict \\' i l h  t he s tal l' law.  l'\ ' l' I1 if the state law does 
not so s peci fical l y  s t a t e .  

Caesar t: .  State .  101 I daho 1. 58 at  1 6 1 - 1 62 (citat ions omitted) . The Idaho 
Supreme Court concl 1 1dcd tha t  state l aw com pletely co\'ered the  area of statc
o\\'necl hui l cl in11;s and pre\·ai! ,xl o\·er an ordi nance purely local in natur e .  

Alt hou .gh t l w  co 1 mt�· ordinances spl'd fy certain concerns not par t icu l arized 
in t h e  Lake P ro t et' l ion Act or rn les t lwret 1 n der. t he m a jori ty are mandatorily 
considered in a decision under the act, incl ud ing effects upon navigation ,  fish 
and wild l i fe habitat .  aquatic l i fe ,  recreat ion ,  aesthet ic  beauty, water quality, 
and others . In  addition. Huie 6 . 14 of the act requires a 2.5 ' setback from ad
jacent property l ines. wh ich is identical to the ordinance. On the other hand, 
Ordinance No.  32 in § .S ( n) specifically addresses condominium encroachmen
ts, \vh ich the Lake Protection Act does not . 

This comparison of the act and the ordinances demonstr ates no express 
conflict bet\\'een the substanti \'e pro\'isions of the two enactm ents. However, 
the ordinances require county consideration of i mpact upon n avigat ion,  
fisheries. wikllife ,  and other environmental factors. The legislature has direc
ted t he  Idaho Land Board to weigh environmental i n terests against 
navigational or economic necessity .  Since the county and the board consider 
identical or s imilar factors, there is the potential for conflicti ng conclusions. 
It is clear from the act that the legislature explicitly authorized the board to 
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consider and weigh these issues and render its decision . I t  is equally clear 
from the act that the legislature est ablished specific criteria, definite 
procedures, and a broad regul atory plan for lake encroach ments. I t  is ap
propriate that the act placed responsibi l ity for granting or denying en
croachment permits upon the board coincidental  with i ts ownership and 
public trust dut ies. 

The land board and its execu ti\'e agency , the Department of Lands, has 
responsibil i ty over the beds and waters of na\'igable lakes as landowner and 
as public trustee .  Idaho Code §§ 58- 1 04(9) , 67-4304 . The board and the 
department have specific authority in  addition to the Lake Protection Act to 
" "regulate and control the use or disposit ion of lands in the beds of n a\'igahle 
lakes . . .  so as to provide for their comnwrciaL navigat ional ,  recreational . 
or other public use . . .  " Idaho Code § .58- 1 04(9) . I t  is therefore appropriate 
and necessary that the public t rustee, the board th rough the Depart ment of 
Lands, administers the regulatory program for navigable lakes. 

A related factor indicating preemption is that the issues at stake are of 
statewide concern and can therefore be implemented on!�· by the state 
legislature. Court decisions from other j u risdictions ha\'c held attem11ts to 
regulate the use of navigable waters by a m unicipality and a state public ser
vices commission ,  respectively, unconstitutional . City of Madison v. Tolz-
11w11 11 . 97 N . W . 2d .5 1.3  (Wis. 1 959) : i\foench i:. Public Service Com m ission . 
. 53 N . W . 2d .5 1 4  reh . ,  .5.5 N .W. 2d 40 (Wis . 1 9.52) . I n  M11e1 1ch . the Wisconsin 
court held unconstitut ional a delegation by the legislature on the grounds 
that a public t rust is a m atter of statewide concern and authority thereo\·cr 
could not be so delegated . 

The rernaining question is ,  has the Idaho Legislature clelegatecl the 
regulation of lake encroachments to local go\'ernments? Clearly ,  there is no 
delegation to counties or cities in the Lake Protection Act .  The most l ikely 
enabling authority for the county ordinances is the Local Pl anning Act .  Idaho 
Code §§ 67-660 1 ,  et seq . This act directs counties and ci ties to pr<�]rnn• a 
corn prclwnsive plan and zone(s) of use in harmony wi th  the plan . I t  
author izl's pla1 1 1 1 i 1 1g for \\'aters . harbors .  fisheries. lll'adws and  shon·l inl 's .  
Idaho Code §§ 67-fi.508: 67-6.502( i ,  j .  k) . Standards m ay be adopted for a(·cess 
to lakes, but there is no authority for regulating lake heels . Accordingly.  the 
Local Planning  Act doe� not contain an express or impl ied delegation of 
authority lo local gm·ernments to regul ate  lake encroachments or thl' heels of 
navigable waters . Nor ha,·e we found any other enactments delegat ing such 
powers . 

The control l ing rule of law is that  a county has only such powers as are ex
pressly or impl iedly conferred by constitution or statutes . Shillinl!Jo rd v .  
Benewah Coun t .  48 Idaho 447 .  292 P .  864 ( 192D) : 20 C . J . S .  Count ies § 82, 
pp . 850, 8.5 1 . This rule, as well as the preemption doctrine, apply i n  th i s  in
stance notwithstanding the analysis i n  State i:. Clark. 88 Idaho 36.5,  3D9 P . 2d 
9.5.5 ( 196.5) , in  which the court sustained the val id i ty of a county subdivision 
ordinance . In  that case, t he court quoted Idaho Const . art . XII , § 2 .  Art .  
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X I I . § 2 ,  also re!C 'vanl t o  this opinion,  provides: 

Any crn 1n t �· or incorporatccl ci ty  or town may make ancl enforce , 
w i t h in i t s  l i mits ,  al l  such local pol i ce,  san i tary and other regulations 
as (J/'r' 1 10/ i 1 1  ('Onflic/ 1oilh !h f' ge11<'ral iaws. 

S/(J / (' i; , Clark did not involve a question of preemption by an enactment sub
slanl i \·l· ly and procedurall y  as broad and specific as the L ake Protection Act .  
I n  view o f  the specific clclegalion i n  the act to the hoard and the board's 
publ ic t rnsl duties owr nadgable waters, the Sh illi11gf11 rd rule should con
t ro l .  See also li i tcl1 ic c. Markf('y . .  5H7 P . 2cl 449 (Wash . App . 1D7D) , where the 
co1 1 rt hclcl a section of a count� ·  ordinance unconst i tutional because uf a con
fl ict with the state Shorel ine ivlanagement Act, and State v .  Barsness. 102 
Idaho 2 I 0 .  t128 P .  2cl 1 044 ( HJ8 l ) ,  holding  that a county  traffic ordinance 
111 1 1 sl dclcl lo a sl ate statute if in confl ict . 

A basic rnle of  statutorv const ruction is that in the C\'ent of a con flict , 
spt·eific l egisl ation contro i s «>ver general legislation .  Mickelse11 v. City of Hex
br1r.�. 1 0 1  I daho 305 , B l 2  P . 2d 542 ( 1 D80) . Thus, the specific authority of the 
hc iard and the department under the Lake Protection Act ,  prevails \vhen the 
two arc in  con fl ict . In th is  instance, the legislature has given the board, not  
the counties. specific responsibi l i ty to regulate the beds and surface of 
navigable waters . The Local Planning Act , therefore, affords at best a 
,general planning function , power to set s tandards for access to l akes, and 
zoning authori ty o\'cr uplands. But  when compared to  the specific p rocedural 
and suhstanti\'c directives oi  the Lake Protection Act, the general 
authorizat ions of the Local Planning  Act are subordinate. 

Regulation of the beds and surf ace of navigable waters is an area o f  
stale\\·ide concern,  appropriately regul ated b y  the board a n d  the Department 
of Lands .  The scope and specific i ty of the Lake Protection Act demonstrate 
complete co\'l'rage by the state law precluding regulation by local gover
nment . 

Applying these principles to the issue of  this opinion leads us to  the con
clusion that the l anguage of the act establishes a basis for a pervasive, ex
clusi\'e regulatory prngram . The I daho Lake Protection Act therefore is ex
cl usive i n  authorizing the board to render decisions according to the criteria 
and procedures o f  the act , and preempts the county ordinances . 

The conclusions reached in this opm10n are intended to deal with the 
narrow issue of jurisdiction over encroachments below the ordin ary or  a r
t ificial h igh water mark . No attempt has been made to discuss the question s  
of  plann ing and zoning jur i sdiction over uplands or the need, if  any ,  for state 
compl iance with local zoning ordinances general ly .  
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ATTORNEY GENERAL OPINION NO. 83-7 

TO: Honorable Marjorie Huth Moon 
Sta t( •  Treastm•r 
Statl' of Idaho 
B U I LDI N G  \1 A I L  

Per  Bequest for A t torney General Opinion 

QUESTION PHESEi\TED:  

Are t here eonsl i t u t ional or  s latu tor\' rest rictions on the  State of I daho"s 
abi l i ty to  meet the fl'cleral ly  mandateci

" 
"del ay of d rawdown" procedures im

plemented under .') L' . S . C .  § .30 1  and 3 1  C . F . R .  Part 205? 

C:O:\CL U� IO:-\ : 

The ans\\·er depends on t he particular circumstances of the fund in \'oh·ed . 
Thl' const i l  ut ion al restrictions of fiscal managenwnt do not appear to affect 
part icipa t ion in the del ay of clrawdm\'n procedures . Statutory restrictions on  
some of the  funds combine ,,· ith practical pro blems to  h inder participation . 

A NALYSIS :  

The issue inrnl\'es cash m anagement in jo in t  federal and  state programs.  
The pre\'ai l ing pra ctice in t hese programs h as been either that  the state incurs 
the expenses and seeks periodic rei mbmsement from the federal agency for 
the federal agency's share of the p rogram.  or the state periodically draws 
down the  mom•y in  its federal appropriation in anticipation of state expen
d i t ures .  I ncreas ing  pressure from the federal gowrnment regarding cash 
m a nagement has p t tshed the  occurrence of these drawclowns toward the t ime 
of  warrant issuance. New·rthcless. the federal go\'ernment h as been un
sat isfied wi th g idng the  states the benefit o f  the  " ' float" between the t ime of  
warrant issuance and  the  time when  the warrants clear the account  i n  
quest ion . Accordingly. the federal go\'ernment  has selectively implemented 
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what.  for shorthand pmposes , may be cal led a "delay of dra\\'do\\'n" 
procedure. This delay of dra \\'do\\'n procedure i s  set u p  with the in tent of 
t i m i n g  t he deposit  o f  the federal funds at the appropriate hank to co i 1 1c idl· 
wi th  the ant icipated arrirnl of the \\'arrants that  hm·c !wen dra \\'n 011 that 
accoun t .  The mechanics of this  program a ffect the \ 'ariotts rclenmt funds in 
d i fferent \\'ays .  These effects are considerL'd in the  context of  the con
st i t u t ional and statutory restr ict ions on cash m anagen1l'nt in state gon•r
nm en t .  

I d aho Cons t . art .  V I L § 1 1  pro \'ides a s  fol lows : 

No a ppropr ia t ion shal l  l ie made.  nor any expend i t ure authorized b�· 
the l egisl a tme. \\'hereby the cxpenditme of  the state dur i ng any fiscal 
yc<1 r shall exceed the total tax then pro\' idecl for by la\\' , and ap
p l i cable to such appro priat ion or expen d i t ur e ,  unless the legisl at ure 
making such appropriat ion shal l  pro\'icle for ]e,·y ing a sufficient tax .  
not  exceeding t he rates al lo\\'cd i n  scetion n ine of  t h is art icle ,  to pay 
such appropr iat ion or expend i tur e  \\' i lh in  such fiscal year .  Th is pro
\' i s ion shall not apply to  appro pri at ions or expend i tur es to s 1 tp JHl'SS 
insurrection , defend the state. or assist in defending the Uni ted States 
in t i  me of \\'ar .  

Th is  pro\· 1 s 1on requ i res a balanced budget . Dur i n g  the co 1 1 rsl' of t ht• fiscal 
year this  pro \'ision would not appear to prohibi t  i mpk11 1en t at ion to the delay 
of d rawclown procedures .  In Stein r.; ,  Aforris11 1 1 .  9 Idaho 42(1 , 70 P.  24(1 
( 1D04) . the I daho Supreme Court held that all  sou rces of rcwn1 1e  c01 t lcl he 
considered in determi ning \\'hether t he lrnd,!..!;ct was balanced . The federal 
cont ribut ions in these joint  programs arc pro perly  t reatl'd as n·\·en lll' . 
Therefore. expendi tures lll atch rc\'en ues. the hud !..!;l'l is balanced . and 1 10 
\' io la t ion of  t h is consti tu t ional pro\'ision is in\'ohwl . 

A t  year end t here could he a Sll la l l  probl c lll heca1 1se warrants \\'ould be 
issued in one fiscal year, but  the ant ic ipated receipt of  the federal fu nds 
wou l d  not be unt i l  the next fiscal year .  Ho\\'l'\'l'L the receipt of federal f1 1 11ds 
is backed b y  an irreHJe<ible letter of credi t  as p roYicled at .1 1 C. F. H. Part 
20.5 . . 5. Pursuan t  to t h is regu lat ion .  the i rr<.•\·ocable federa l  letter of credi t  
becomes obl igated at the t ime  the  rec ip ient orga nization has obl igated funds 
in  good fai th . Although i t  does not appear to be the l i tera l  eq 1 1 irn ll·nt of ('(Js/i 
i n  the  acco u n t  at the t ime of obl igation .  i t  docs seem to consti t 1 1 t l' recc11 1u· t o  
be considered in the  fiscal year i n  which the  funds \\'ere ohl igatccl . Sec , e .g . , 
Be1 1 1 1ct t  r.; .  City of Mayfield. 3.:23 S . W . 2d ,573 ( C t . App . Ky.  1D!'i9) . There 
does not appear to be any con fl ict  with Idaho Const . art . V I  I .  § 1 1  . 

The secon d  possibly reh•rnnl I daho r•onst i tu t ional pro\'ision - I daho Const . 
ar t .  V I I ,  § 1. 3  - provides as fol lows: 

No m oney shal l  be drawn from the treasury.  but in  pursuance of ap
propr iations m ade by law.  
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The i n tent o f  t h is sect ion is clearly to m ake thl' legisl a t ur e  the only  ap
propria t i \'l' body in  t h e  S ta te of  Idaho and to p rohibi t  the execut ive and 
judicial  branches from spending m orw�· not appro pri ated by the legisl a tur e .  
No confl ict exists bet ween the delay o f  dra \\'clown p rocedures and th i s  
pro\ ' is ion as  a l l  o f  the expenditures arc au t horized by the l l'gis lat 1m· pmsuant  
to appropriat ion . 

Idaho Const . a r t .  V I I I . § 1 .  in relernnt part , reads as follows:  

The lq.(is lature shal l  not  i n  any m anner create any debt or debts .  l i a
bi l i t� ·  or l i ab i l i t ies. \\'h ich shall s i ngly  or i n  t he aggregate. cxcl 1 1 s ive o f  
t h e  debt of  t h e  t erritory a t  tht• ela te  of i t s  admission as a state. a n d  
cxcl usin• of debts o r  l i ab i l i t ies i ncurred su hseq 1 1e 1 1 t t o  J a 1rnary I .  
H l I  I .  for the pmpose of compll' t i n g the co nst ru c ! io 11 and furnish i n g  
o f  t h e  state capi tol a t  Boise. I d a h o .  and excl 1 1sin· of  debt o r  debts . 
l iabi l i ty  or l iabi l i t ies incurred h�· t lw clt'\'t•n th session of the legislat ml' 
of the s ta te  of I daho.  exceed in t h l' aggrega te th l' s 1 1m  of two mi l l ion  
dollars ( $ 2. 000 . 000) . . .  

The pertinent prn\'ision of th is Sl'et ion i s  the rest rict ion 0 1 1  creat ing  debt o r  
l iab i l i t y .  The q 1 1est ion i s  ,,·hether the de lay of  d rawdown procedures can 
crea!t' a pro h i hi ! t'cl dl'ht . Debt .  i n  the c:onst i t 1 1 t io 1 1a l  Sl ' l lSl ' .  has !wen in ll 'r
prl'!l'cl by al most en·r�· s tate .  Recen t ! �· .  the Colorado S 1 1 pn· 1 1 1e  Com! 
discussed. in h elpful l ang1 1age. t i l l' mea n i n g  of debt . 1 1 1  In re fn f <'rrogatorics 
h11 Colurndo State Srnatc .  5(1(1 P . 2d .3!10 ( Co lo .  Hll'i) . t lw rnm! stated as 
fo 1 1  m\'S : 

Tlw pmposc of art ick X L  sect ion .3 of t he Colorado const i t 1 1 t ion is t o  
'prcwnt t h e  pledging of  I s tall' ]  rt'H' l l t les of  f11 t 1 1 rc years· ( C i t at ion 
01n i t ! t'cl) . . . To t·o1 1st i t 1 1 t c  a debt  in the  const i t 1 1 t ional sense . om· 
legis l a tu 1T.  in l'ffcd . n1 1 1s t  obl iga te  a f1 1 t 1 1 1T legisla t 11r c  to apprnpri att' 
funds t o  dischar;.>:l' the dl'ht crcall'd by the I : rs\ lq.;isl at 1 1re.  

,')(i() p .  2d at :Js.s . 

Th is is s11 hst an t i alh· the  same defin i t ion  the I daho  Suprt' I l l l' Co 1 1 rt has en
dorsed . In Idaho Wai r.,. Jic.1·11 1 1ffr' Bd. 1- . l\.r(/ // ICr. DI I daho 5:3.S . :J48 .  P . 2cl 3.5 
( I D'i(i) . the Court stated : 

As l !Sl'd i n  art . V I I I . § I o f  the S t ate Cons t i tu t ion . a "debt" rd('rs t o  
a n  obl i ga t ion i ncurred b y  t h l' s t a t e .  ,,·h ich creates a legal clu t �· o n  i t s  
part to  pay  from the  ,L(e1wral fu n d  a s 1 1m  o f  money to  anot her. \\'h o  
occ 1 1p ics the posi t ion o f  a cred i tor .  and \\'h o  has a l a \\'ful r ight to de
man d paymen t .  It contnnpl ates an ohl iga t  ion w h ich is i r revocable 
and requi res for i t s  sat i s fact ion  J c, · ies beyond the appropria t ions  
made anti lahle by the Legislat u re to  l l l l'et the ordi n ary exp�nses o f  
state ,L(oH·rnnwnt for the fiscal year . 

. 548 P . 2cl at .S.SG .  
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As noted in the previous d isc11ss ion,  the rc\·cnm·s for these programs are 
generated al  the t i nw the warrants arc iss 1 1ed.  even though the cash to CO\'l'I' 
those warrants might  not arr ive 1 1n t i l  the warrants arc to clear .  S ince the 
re\'en1 1es and expendi tures are balanced in the same fiscal year, the con
sti tut ional  proh ib i t ions  on debt shoulcl not proh ib i t  im 1i lcmcntat ion of the 
clel ay of d ra wdown procedures . Th i s  is d i fferent from the ques t ions acldrcssccl 
in State. ex rel . .  Hansrn c .  Parsons. 57 Idaho 77.5 ,  G9 P . 2cl 788 ( 19.'37) and At
torney General Op in ion 82- 1 1 .  Those opin ions were concerned with the 
issuance of warrants as exhaustion of the appropria t ion approached . Those 
opin ions clcclarc it i mproper to iss1 1c further  warrants where pre\'iously issued 
warrants expend al l  appropri ated mom·ys. regardless of whether or not the 
previous!�· iss1 1ed warrants h a\'e cleared . Money in the aceo1 1nt  is not the 
determ i n a n t  of whether an appropriat ion h as !wen exha 1 1sted . This lends 
some support for trea t ing  accruals of ft•clcra l  contr ibut ions under the 
irrc\'! >cahlc  letter o f  crecl i t  as proper IT\'t•n ut·s . 

The l ast of the possibly rcft.\ 'anl const i tut ional  pro\'ls1ons - I daho Const. 
art . V I I I .  § 2 - proh ib i t s  the lending of stale cred i ts i n  t he fol lowing man
ner: 

The crecl i t  o f  the state shall not . i 1 1  any manner. be gi\ en. o r  loanecl 
to ,  or in a id  of any ind idch 1a l .  assoc ia t ion .  m1 1n ic ipal i t y  or corpora
t ion,  JHO\'ided , t hat the stall· i t sel f may contro l  and pro mote the clc
\'clopmcnl of the 1 1 11 11secl waler power \\' i t h in  th is stale .  

The "delay of drawdown procedu res" do appear lo be a lending of state 
cred i t  from the t i me the warrants arc iss1 1ed unt i l  fu nds are recci\·cd in 
payment of t he wa rrants .  Hm\'l'\'cr. in Nelson i;, Marshall. 94 Idaho 72G. 497 
P . 2d cl7 ( HJ72) . the I daho Su preme Court found t h at a lending of cred i t  to ef
fectuate a broad publ ic purpose was not pro h i bi t ed by th i s  sect ion . The in
tent of t h is section w as to prevent the state from lending cred i t  to part icular 
i ncl i \' iduals .  associ at ions or  smaller groups than the publ ic i n  general . The 
1 . igrarns current ly  u nder the delay of dra\\'c lo\\'n procedures eas i ly  fit with in 
the broad publ ic p ur pose exception to th is  const i tu t ional provis ion .  In  sum
mary.  none of the  comti tut ional fiscal mana ,l(cment rL·str iet ions appear lo 
conflict wi th  the cit-la�· of d rawdown procedures .  

Although sound fiscal mana,l(enwnt \\'as clearly an object i \'e o f  t h e  framers 
of the const i t u t ion . i t  is prl'd ictahle that the const i tu t ional rest r ict ions would 
not restrict imple1m·nt al ion of thl• delay of drawclown procedures .  The delay 
of d r a w clown p rocedures are basica l ly  cash , as opposed to  fiscal , 
management progra ms. The drafters oi the consti tu t ion presumably \\'ere 
concerned with bro ader issues than cash management .  More i n  point  would 
be the stat utory la\\' cleal i n :c'. with cash m an agement and fiscal pol icy ap
plicable to the speci fic funds in question .  The statutes governing the audi tor's 
and t rcas 1 1n•r's job performances are a relevant  start ing poi n t .  

I daho Code § G7- 1 00 L  l'l Sl'CJ . , and § G7- 1 20 1 ,  e t  seq . , d i rect the affai rs of 
the chief f iscal officers of the state: the audi tor  and treasurer, respect ively .  
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These st a t  u les govern the funds managed by  l he audi tor and  treasurer. and  
i m pose pol ic�· r('s l r id ions on fiscal eash m anagl·mcnl . I daho Code § G7- 1 0 1 l 
provides as fol lmn : 

I n  al l  cases o f  speci fic appropriat ions. sal aries . pay and expenses. as-
certained and al lowed by law.  found d 1 1l' to i ndh· iduals from the  / 

stall'. \\'hen audited . the aud i t or m ust d ra \\' \\'arranls 1 1pon the t rea-
sury for tlw amount : but in cases of unliquiclatecl accrnmts and claims, 
the adjustment and paym('nt of wh ich arc not prodded for by law,  
no \\'arran ts m ust be  clnl\nl by the  auditor,  or  pa id  by t h e  t reasurer.  
un t i l  appropriat ion is madL· by l aw for that  purposl'. nor must t h e  
whole amo1 1n l  drawn for and p a i d  for any purpos(' or 1 1 n cler a n y  o m· 
( I ) appro priation l'n·r l'XCl'ccl t he amo1 1 n t  appropriated . o r  thl' cash 
balance in t he acco 1 1 n t char.!..(l'tl . wh ichl•\'l'r is less . 

This spec i fi c  rest rict ion on the auditor m ust be nwl i n  pari mat !'ria \\' i th  
I daho Code § ff;"- 1 2 1 2  01 1  how the  t rcasmer wi l l  handle \\'arran l s  for which 
t here are insufficirnl funds .  2A Suther land.  S tatutory Const rnction § .S I . 0 1  
(4 th  Eel . HJ/:3 ) . 

( I ) Al l  warran t s  upon funds the  ha l ance in wh ich is insu fficien t  to 
pay t hem must be t 1 1rnccl o\·er t o  t 11 l' slate t rcaSll rl'r hy  the s late 
audi tor .  A l l  of such warrants sha l l  he fl',!..(i stered by lhl' st a le  treasu rer 
as follo\\'s: he shal l  date and s ign such warra n t s  on t he back t h ereof 
1 1 11clcrnl'ath the \nirds . .  Prl'sented for payml'nt and not paid for want  
o f  mom'n·· and rl' l urn the same to the  s ta te  auditor for del in·n· t o  
t h e  rcsp�ct in· payl'l'S . I t  is t he  d u t y  o f  the s ta te  treasurer l o  kel:p a 
register o f  all \\'arranh not pa id for \\°<li l t of m onc�·s. i n  \\'h ieh rc
u:isll'r such \\'arra n l s  shal l  be )l isted in  11 1 1 merical ordl•r .  and when 
paid the t reasurcr shal l  note o n  such rl'!..(i s ll'r t l1 l' amount of intcrcsl 
paid and the  e late of paymen t . An�· s i 1ch warran ts .  rcgisll 'rcd by the  
s ta te  treasurer. sha l l  front ela t e  o f  regist rat ion unt i l  pa id hear in terest 
at the rate of six pncent ( fl'; ) pn annum.  1 ml l'ss the  stale board of 
examiners sh al I han· t l ll'rdofo rl'. b,· resol 1 1 t  ion.  f i xed a l esser rail' o f  
i n terest . i n  \\'hich e\·ent said \\·arrar� t sha l l  clra\\' s t l l'h lesser rat < ' .  

( 2) I n  l ieu of rc!..(isterin.12: \rnrrants as ]HO\ i <kd in  s 1 i l1sl'c l ion ( 1 )  abon', 
t lw st ate l reas 1 1 rer shal l  h an· author i l \' to :  

( a) Pay such \\ a rrants  0 1 1 l  of any  moneys a\'a i la l i le  i f  i t  appears t h at 
11lOl1l'Y sufficient to pay such warrants \\' i l l .  \\ i l h i n  t h i rty ( .'30) clays be 
aq1ilahle in  the f1 1ncl .  or account in the case of acco1 1n t <;  i n  the agency 
asset fun d ,  rot ar\' fund. or an\' other fu nd  maint ained on the accoun t  
k·\'l· l .  upon whic.:h such \\'arrc�nts  arl' dra,, ·n: the st ate t reasurer shal l  
ch arge the  l'und or account  for wh ich s 1 1ch mo neys arc acln111ced a 
Sl'r\ ' icc fel' and an amount o f  i n terest s 1 1bslan t ia l ly  l'q u al to \\' ha t 
would h a\'l' been earned had thl' ach·anc.'l'cl money,, been in\'cs ted .  
and t he a mount o f  the ser\'icl' fee and i n t erest sha l l  cons t i t 1 1 tl' an ap
propriat ion from the fund acco 1 1n t  for wh ich the ach·a ncl·men l was 
m ade: or 
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(h )  I ssue tax anticipation notes as pro\·ided h�· chapter 32 . t it le fl.'3 , or 
Sl'ction .57- 1 1 1 2 . Idaho Code. 

These gl'nl'ral s ta tutes go\'ern thl' Aid to Fami l ie.'i with Dependent Chi ldren 
(A . F . D . C . )  Program,  \\'h i ch is one of the pro grams a ffected by the del ay  of 
drawdown procedmcs. The dela�· of drawdown p rocedures have al ready 
been i mplemented in  the A . F. D . C .  Program . This i mplement ation h as ap
paren t ly been successful . as thl' auditor h as not been cal lee\ upon to d ra \\' 
warra n ts on an account where there are no fu nds. The account i n  q 1 1est ion  is 
a mixed acco 1 1 n t  with other funds that manta in  a ca'ih balance . E\'cn i f  the 
auditor  is cal led upon to issue warrants on the  A . F. D . C .  account  \\'hen there 
are insufficient  moneys i n  that account to pay the warrants. i t  appears that 
Idaho Code § (i7- 1 2 12 (2 ) ( a) provides a mech anism hy  which , \\' i th the ap
pro\·a \  of the statl' trl'asmer. the warran ts could be issul'd and paid.  The 
fcdl'ra l  letter o f  credi t  can be drawn on by wire. This p 1 1 t s  mmwys in the 
fund i n  a t ime�]� ·  m anner to co\'cr the warrants that arc present ed that clay for 
payment . I n  the ordinary COll l'Sl', no funds would be rcq 1 1 i red to he advanced 
and no  sen-ice· fee need lw char.�ed . There docs not appear to he any 
statutory impedi ment to the c 1 1 rrcnt part icipa t ion hy t he A. F . D . C .  f 1 1ncl in 
the del ay of drawclown procedures . 

The E m ploynll'nt  Sec 1 1 ri t�· Fund is contro l l ed by an ent in·l�· d i fferen t set of 
statutes .  The pr im ary stat u te which m ust be i n \'cst igatecl is Idaho Cock § 72-
l .'34fl . Pcrt inrnt  port ions o f  that Sl'Ct ion are ahstract l'd lwlow: 

(a) Establ ishment and con t rol . Thl'rl' is hereby c·stabl islwd in the 
state t rcasmy a special f1 1 11d .  separate and apart from al l  public 
money�; or funds of  th i s s tate. an " E mplo�·ment  Securi ty  Fund . "  
which sha l l  hl' aclm in istnecl b�· the d i rector excl usivel y for pmposcs 
of th is  act . . .  

( h) Accounts and depos i t s .  The s l a t e  auditor shal l  ma i nta in  \\' i t h in  
the fo n d  t h  rel' ( .'3) separate accounts :  ( 1 )  a cl l'aring account ,  ( 2) an 
1 1 ncm ploymcnt t rust  fund accoun t .  and ( .3) a benefit accoun t .  Al l  
moneys pa�·ahk to the fund, upon receipt thereof by the d irector, 
shall he p rompt ly  forwarded to the state treasurer for i m nwcl iatc de
posit i n  the clear ing account . Al l  moneys in the clearing account a fter 
c:lcarance thereof.  shal l ,  except as herein otherwise pro, · idcd, lw clc
posi tecl prompt ly  with the  secretary of the t reasury of the Un i ted 
States o f  America to the C'l'l'd it of the account  of this s ta te in the  un
employment trnst f uncl . . . .  

(c} Wi thdrawal s .  Moneys req 1 1 is i t innecl by t h e  d i rector th rough lh l' 
t reasurer from t h is state' s  account  i n  t h e  unemploynwnt trnst fund 
shal l  he used excl usi \·ely for the pa�·ment of benefits and for refunds 
pmsuant  to the p rodsions o f  this act ,  dup] icatccl , rxccpt that  nH > IH'Y 
crccl i tecl to this state's account  pursuant  to sec t ion 903 of the Federal 
Social Securi t\· Act. as amended, sha l l  he used exclus i\'cl\' as pro
vided i n  subs�ction (3) of t h is sect ion . The director through

. 
the t rea-
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s11rer shall from l i11 1 e l o  l i 1 1 1 c  rcq11 isit ion fro 11 1  the  1 1ne1np/oy 11 1en t 
t mst f11 1 1d such a 11w11n ts.  1 1ot e.\·<·eeding the a 1no 11 1 1 t.1· s tanding t o  th is 
state"s a<'<·o11n t t herei n .  as he deems 11 ecessary for the  /)(l!J tn cn t  of 
s11ch hc11 cjits and ref11n ds for a /'l'a.wmahle f11 t 11r<' /U'l'iod. Upo n  re
ceipt t hereof such 11 101 1 eys shall he deJJosited in the benefit a<·rn11 n t .  
Expen d i t t t n's o f  such m o m»·s i n  t h e  benefi t aeco unt a n d  refunds from 
the clearing account s h a l l  not he s td ijeet t o  any provisions o f  l a w  
requiring speci fic appropriat ions or o t her for m al rdt·ase b y  stale of
ficers of mone�· i n  their  c1 1stocly .  nor shal l  s t 1ch expen d i t mcs requ i re 
the appro\"al of t he st a t e  hoard of exami ners . A l l  war ra nts issued for 
the payment of benefi t s  and refunds shal l  hear t he s i .u:na l t l l"l' of the  
direct o r  or his  duly a u t h orized age n t  for  that  pmpose. Upo n  a11-
11mrnl and agrenn rn t  hy and h<'f u ' <'<'n the dirfftnr and stat<' a 11ditor. 
a 11w 111 1 t.1· in the hrncfit cu·<·o 11n t  1 1 1w1 he t ransf1 ' 1'rcd to <I  rernlri1 1g a<·
< '0 1 1n t  <'stahlish cd wid 1 1 1 a in ta i 1 1 <'d in a dq10.�i tory han k  fro 111 1ch id1 
the director 111a y  iss11e checks fo r the payment of luwjit.1· and ref11 1 1d1· 
in accordm1ce tci th the JJmCisions of this act . and for no other 1m r11os1'. 
�loneys so t ransferred sh a l l  he clqiosilt'cl sub ject to  t lw same req uire
ments as proviclccl wi th  respect to m o m·ys in t h e  deari n .u: and benefit  
accounts in this sect ion. suhd.  (b) . Any balance of mrntt•ys req1 1 is i t ioned 
from t h e um' m p l oyment t rnst fund \\"hich rem a ins u ncla i med or un
paid i n  the benef i t  acco u n t  or n·\·ol \ ' i 1 1 g  acco u n t  referred to l w rl'i n .  
a fter t h e  l'Xpira t i o n  o f  t h e  pl.'r iod for wh ich such s t 1ms  were req 1 I isi
t ioned shall  ei t her he deduct ed from est i m ates for . and m ay lw 1 1 t i l ized 
for the payment of  benefits and ref1 1 11cls dur i n 12:  su t·ct·cd i n .12: period s .  or. 
in the discretion of the di rector. shall  lw redepos i t ed w i t h  the secrd ary 
of the t reastt r\' of the U n i ! l'd St ates of  America to t i ll' necl i t  of t h i s  
st ate's accouni i n  the 1 1 11employ m e 1 1 t  t rnst f1 1 11 c l .  a s  p ro\· icled i n  s 1 1h 
q•ct ion ( h) of th i s  sect ion . 

( E m p h asis added) . 

* * .f 

(3) :\ l oney cred i t l'd to t il l' acco 1 1 1 1 t  o f  t h i '> s t a l l' in the u m· m plo> · 1 1 1cnt  
t rust  fund l l\ ·  the Sl'C' I'l't a r\' o f  the t reas 1 1 n· of  t he U n i t ed Sta ll '.'i of  
American pt;rs 1 ia n t  to  scct i;m Dfl:3 of the Ft:dc ra l  Soc i a l  Scc 1 t ri t > ·  Act . 
as a m ended. m ay not l ie \\" i thd ra \\" ll or 1 1sed t'.\ccpt fo r t h e  pay 1 11cn t 
of benefi t s  and for t lw payrne1 1 t  of L'Xpt·nses i m· 1 1 rn·cl for t he a d n i in i 
s trat  ion of  this act  . . .  

This s t a t ute con t a i ns a pn·s 1 t !l l p t io11 l h a t  t h e  pre\·io 1 ts cash ackance cash 
m a n agement system \\'o u l cl con t i n ut' . Th is pres 1 1 1 11pt io 1 1  is so deecpl >· e 1 1 1 hcd
clccl in the st a t u t e  that t h ere is no pro h i bi t ion 0 11  drawin .12: warra n t s  or c h ecks 
on an account w h ich h as no fu n ds .  Tlll' del ay of  dra\\'dm\·n p rocedu res do 
not appear to he pro h i l i i ted by t lH' s t a t u t es in q 1 test ion . 1 10\\'e\ · t ·r.  t h e  
req u i rement t h a t  \\' i thdra\\'als fro m t h e  u 1wlllploy1 1wnt t rnst fund ( the federal 
contribu tion) be depos i ted i n  t h e  bt·nefit accou n t .  \\·h i lc  the \\'anants  are 
clra\\'n on a sep a rate rc\'oh' i n g  account . creates a syst t · 1 1 1  \\·h ere t h e  wire 
t r a nsfers of f 1 1 11cls do not  reach t l w  re\"! i l \' i 1 1 u:  acco u n t  on the  same c lay that  
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the warrants arc presented for pa�·rncnt .  There is typical ! �· a one clay lag. 
This h as caused a problem because there h a\'c been some large temporary 
ovt•rdrafts on the depos i tory bank,  i n  violat ion of t he  slalt•'s agreement  with 
the han k .  These practical problems do not appear suscept ible lo rcso l 1 1 t ion 
under the cu rrent sta t 1 1 tes . Enabl ing legislat ion is necessary hdore the Ern
ploynwnt Sccmi ly  Fund can con form lo delay o f  cl rawclmvn p rocedu res . 

Although t he delay o f  drawclown procedures arc less fa\'orablc lo the Stale 
o f  Idaho t h an the predous advance pa�·rncnt provisions. the federal 
n·,i..;t da l ions h ave withcl ra\\·n ach-ance payments as an opt ion and leave only 
t he periodic reimlrnrscrncnt scheme as an al ternat in' .  The s t all' nm\· wish lo 
seek ch ange of the delay of drawclown procedures and regulat ions ht ; t ,  fail in ,u; 
t ha t .  i l  may want lo  enact legis lat ion that  would faci l i tate  such proced ures. 
I n  conj unct ion with such faci l i tat ing legis lat ion. the slate cot1ld consider 
rn anclator� ·  d i rect deposi t to the recipients' acco u n ts .  This wot1lcl ,11;i ve the 
recipients  t he benef i t  of the earl ier cash n·ceipl ra ther t h an allowin .u; ! ht· 
federal ,u;m crnment the lwnefit of t lw " float' ' . 

A UTII O H I T I ES CONSI DE H E D :  

Idaho Const . art . V I I .  § I I 
I daho Const . art . V I I .  § 1.3 
I daho Const . art . V I I I . § l 

I daho Const . art . V I I I . § 2 

.') u . s .  c. § :30.'5 
.3 1 C . F . H .  Part 20.5 

Idaho Code § fi7- l 0 I I 
I daho Code § G/- 1 2 1 2  
I daho Cock § 72- I .3-H-1 

Idaho Water n.c.1·01 1ffc Bd. c. Kra11 1 f'r. DI Idaho .5:35 . .  548 P. 2cl :3:'5 ( JD/(i) 
Nelso n r.;, Alarslwll. D4 I claho 72fi. 4D7 P . 2cl 47 ( 1 972) 
State.  e.r rel . .  llansrn r.: .  Parsons. ,57 I daho /7.5. (iD P . 2cl 788 ( l D.37) 
Stein r.;, Morri.1·0 1 1 .  9 I daho 42(i .  7 .5 P. 24(i ( 1 D04) 
In re In terrogatories hy Colo rado State Sen ate  . . SG(i P . 2cl .350.  (Colo . 
H J77)  
Brn net t  c .  Cit !/ of Mayfield . . 32.3 S . \\' . 2d 57.3 (Ct .  App . Ky .  I D.SH) 

Attorney Cencral Opinion N o .  82- 1 1  
2A Sutherland.  Stal 1 t tor�· Construct ion § 5 1 . 0 1  (·.Jth Eel .  1 D7.3) 

DATED th is  2 1st clay of J u ne. l !J8:3 . 

ATTORI\EY C E NE HAL 
o f  the  State of  I d aho 
J I :-.. t JONES 

L' "  (!1 )  
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ANA LYSIS BY :  

C.A .  DAW 
Depu ty Attorne_,. General 

cc : Idaho Sl !prcnw Comt 
S 1 1preme Court La\\' Library 
Idaho State Library 

���������� 

ATTORNEY GENERAL OPINION NO. 83-8 

TO : Commissioner Carol M .  D ick 
State Tax Commission 
Statchollsc t-.fail 

Per Request for Attorne�· General Opinion 

Dear Commissioner Dick :  

QUESTION PRESENTED:  

When taxes are recei\'ed b,· a Count\' tax collector i n  th i s  State and 
there arc del inquent taxes, �·an currc1�t laxes b e  paid in order to  avoid 
penalty. leaving prior taxes del in quent? 

CONCLUSI ON:  

Idaho Code § 63- 1 1 19 does not  establish a priority for payment of current 
and delinquent taxes . It expresses only a priority when taxes for more than 
one year arc delinquent .  There arc no statutory or judicial author i t ies 
establishing whether a priority exists for delinquent over current t axes or vice 
versa .  In the face of such an ambiguity,  i t  is within the scope of the Tax 
Com mission's authority to establ ish such a priority by regulation . However, 
to date the Tax Commission has not done so . In the absence of any legal 
gui dance, we recommend that county treasurers follow a consistent 
procedure which limits t he possibility of subject ing the county to u nfavorable 
l i t igation results . We recommend that when a taxpayer makes a written 
demand that a payment be appl ied to cur rent taxes rather than delinquent 
taxes the written demand should be honored by the county.  Otherwise any 
payment should be applied to the oldest del inquency then unpaid . 

ANALYSIS: 

Your question arises because in some circumstances a taxpayer may gain 
economic advantage by paying property taxes for a current year as they fall 
due while electing to leave unpaid a prior year's tax l iabil ity on the same 
property.  The advantage arises from the fact that by paying the  current 
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year's t axes the taxpayer will avoid the 2 % delinquent charge that otherwise 
would accrue. Idaho Code § 63- I i02. This advantage could arise if the tax
payer is u nable to pay taxes for both the current year and any years that may 
be del inquent .  Avoiding the penalty on the current year's taxes will leave in
terest accruing at the statutory rate on the unpaid delinquency. However, in
terest would also accrue on the current year's taxes at the same rate i f  the 
payment is attributed only to the older year's l iability. Unless the county i s  
close to the statutory t ime for taking a t ax deed on the property to which th<: 
delinquent taxes relate, a taxpayer may well gain economically i f  he leaves 
the del i nquent taxes u npaid assuming he expects to be able to pay the 
delinquent tax before a t ax deed is issued . 

The specific issue is whether a t axpayer is allowed to make the election to 
l eave a p rior year's taxes unpaid while paying in ful l  the taxes due for the 
cmrent year on the same property. 

We are advised that various counties in this state have applied confli�ting 
interpretations of  Idaho Code § 63- 1 1 19 .  This is the only statutory provision 
that specifically relates to the issue presented by your request . The section 
states: 

Payment of one-half of yearly tax del inquency - Order - Heceipt . 
- Whenever a tax shall be delinquent for any year, the taxpayer 
m ay pay to the tax collector of the county wherein such tax is del in
quent, one-half of such delinquency for such year together with the 
p enalty and interest thereon; provided, however, that  such payment 
shall only be m ade and accepted upon the oldest deli nquency stand
ing  on the records of the county tax collector wherein such payment 
i s  made and upon such payment the tax collector shall issue to the 
t axpayer a receipt for the sum so paid. In the event payment i s  mailed 
to the t ax collector, the cancelled check may serve as receip t .  

This s tatute was  originally passed in 1937 .  1 937 I Jaho Sess. Laws ch . 92 , 
p .  1 24 .  E xamination of the title of  the original bil l  gives the impression that 
its pri mary purpose was to permi t  a t axpayer to pay half of the delinquent 
t axes of a particular year in order to  avoid the issuance of a tax deed . Thus, i t  
appears p rincipally to have been i n tended t o  p rovide some relief for the dif
ficulties t axpayers experienced as a result of  the Great Depression of  the early 
1930's. The requ irement that the one-half i nstal lmen t  m ust be applied to the 
oldest year of deli nquent taxes is consistent with the apparent tax relief pur
pose of the  original statute. The exact language of th is section deals only with 
the paym ent of delinquent taxes. Nothing i n  the language of the statute ex
p ressly addresses curren t  year's taxes nor is it necessary to imply any 
legislative intent to  current year's t axes i n  order to give effect to the apparent 
purpose of the original statute. Accordingly, we m ust conclude t h at Idah o  
Code § 63- 1 1 19 establishes a priority system for payment of  taxes in cases 
where m ore than one year's taxes are del inquent .  I n  such a case, the oldest 
delinquency m ust be paid first .  However, when the question is appl ication o f  
a payment  to either the current year's taxes or  del inquent taxes, Idaho Code 
§ 63- 1 1 19 provides no guidance. 
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\Ve must therefore look elsewhere to determine whether there is an 
establ ished rule for applying a payment either to a current year o r  a 
del inquent year's taxes. Examination of Idaho statutes and j udicial decisions 
rewals no statutory or case law specifically addressing this issue . , Research 
h a.-; nol  rL'\ 'Palt>cl cases directly  in point from any other jur isdiction .  There is, 
h 1 1 \\ ' L'\'l'r. some subst ant ial aulhorit�· on a closely related < 1 nestion . It is wel l 
established that a taxpayer may direct appl ication of his payment as between 
c\iff erent taxes imposed on the same property for the same year . The general 
rule is st ated in 3 Cooley. The Lmc of Taxat ion § 1 255: 

The owner. on paying, h as the righ t  to direct its application as be
tween different taxes or different properties . . .  

Sec also Un ion School District v .  Bishop. 76 Conn .  695, 58 A. 1 3  ( 1 904) ; 
lv!ilncy v .  Hess. 14 1  Or .  469, 1 8  P . 2d 229 ( 19.33) . Thus, a taxpayer may, for 
example, pay the taxes levied on his property by the city and county in which 
he resides but refuse to pay the tax levied by a school district . This rule 
developed because in some states this was the only convenient method by 
which a taxpayer could challenge the validity of a tax he believed to be 
illegal or void .  A corollary to this rule is that i f  neither the taxpayer nor the 
tax collector attribute the tax as between specific taxes then a court should 
apply the tax. " as the justice of the case may require ."  See Un ion School 
Dist rict c. Bishop.  76 Conn . 695 . . '58 A.  13  ( 1 904) , and Cooley, supra, at sec. 
125.5 .  

In the absence o f  any clei.l r legal rule o n  the subject , a county would be 
prudent to adopt a consistent course which el iminates or minimizes the 
possibi l ity of the county experiencing an unfavorable l i tigation result .  The 
policy which seems best suited is to apply any payments to the o ldest 
delinquency outstanding on a specific parcel of property first before paying 
any more recent deli nquencies or current  year taxes unless the taxpayer 
specifically requests i n  \Vriting that the payment be attributed to current 
year's taxes. ( Because of Idaho Code § 63- 1 1 19 ,  a taxpayer could not elect to 
pay a more recent del i nquency and lea Ye an older delinquency unpaid . )  This 
policy wil l  afford the taxpayer the opportunity to avoid the penalty on  the 
current year's taxes if he believes he  will be able to pay the delinquent t axes 
prior to a tax deed being  entered . If a taxpayer chooses not to make that elec
tion or makes no election at al l ,  then his payment will be attributed to the 
oldest delinquency thereby a\'oiding an inadvertent forfeiture of the property 
by the t axpayer when the county enters a tax deed . 

Your question has revealed an area of the law filled with uncertainty. The 
uncertainty m ight be resolved by regulations promulgated by the State Tax 
Commission pursuant to Idaho Code § 6.3-3 1 5  or by legislation specifical ly 
addressing the issue. S ince § 63- 1 1 19 already partial ly addresses the area, the 
Tax Commission is l imited in its regulation promulgating options to those 
which are consistent with that code section .  For this reason ,  a more com
prehensive review of the issue could be better performed by the legislature 
which could amend the releYant statutes to provide a clear rule. 
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AUTHOIUTIES CITED:  

Idaho Code § 63- 1 1  H J  
Idaho Code § 63-.31 .5 

H J37 Idaho Sess . Laws, ch . 92 

U11 io11 School Dist rict v. Bishop. 76 Conn .  695, 58 A .  1 3  ( H )04) 
Mil1 1cy v. Hess, 141  Or.  469, 1 8  P . 2d 229 ( 193.3) 

3 Cooley, The Law of Taxat ion § 1 2.5.5 

DA TED this 29th day of J unc, Hl83. 

ANALYSIS BY :  

ATTORNEY GENERAL 
of the S tate of Idaho 
J IM J ONES 

THEODORE V. SPANGLER, JR .  
Deputy  Attorney General 

cc: I daho Supreme Court 
Supreme Court Law Library 
Idaho State Library 

A TTORNEY GENERAL OPINION NO. 83-9 

TO: Sam Nettinga, Directors 
Idaho Department of Labor and 

Industrial Services 
STATEHOUSE MAIL 

Per Request for Attorney General Opinion 

QUESTION PRESENTED: 

83-9 

M ust an individual or  firm be l icensed as an electrical contractor pursuant 
to Section 54- 1 002( 1 ) ,  Idaho Code, before the submission of a bid to do elec
trical work directly to a property owner, general contractor, or contract ing 
agency or before publically advertising o ne's avai lability to do electrical 
work? 

CONCLUSION :  

A n  individual or firm submitting a bid to a property owner, general con
tractor, or con tracting agency, to do electrical work, m ust possess an elec-
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trical contractor's l icense at the time of subm ission of  such a bid, as this con
duct would constitute an "attempt" to act as a contractor within the meaning 
of the statute .  On the other hand, a general and relati\'cly widely broadcast 
ad\'crtising is at most a mere "preparation" as opposed to an "attempt' ' ,  and 
is not co\'cred by the statute . This i s  especial ly true when the advertiser offers 
h is a\'ailabi l i t \' for an assortment of other ser\'ices unrelated to the electrical 
contracting fi�lcl .  Sec Exhibit A. 

ANALYSIS: 

To resol\'e the issue of whether i t  is neeessar\' for an individual or firm to 
possess an electrical contractor's l icense prior t� or at the time of submission 
of a bid to do electrical work, i t  is necessary to first examine the pertinent 
provisions of title 55, chap. 10,  Idaho Code, relat ing to electrical cont ractors 
and contractor licensing .  Idaho Code § .54- 1 002( 1) establishes that a person 
or fi rm acting or attempting to act as an electrical contractor ,  as defined by 
the statute. m ust possess an electrical contractor's l icense . That �ection reads 
as fol lows: 

[ l}t shall be unlawful for any person ,  partnership,  company, fir m ,  as
snciation or  corporation , to act , o r  at tempt to a<'t . as an electrical 
contractor in th is state unti l  such person, partnersh i ,  company, firm , 
association or corporation, shall ha\'e recei\'ccl a l icense as an electri
cal contractor, as herein defined, issued pursuant to the provisions of 
this act by the department of labor and industrial scr\'ices. 

(emphasis added) 

Idaho Code § .54- 1003A( l ) ,  in  defining the term "elect rical contractor," 
sets out the \'arious types of conduct which will constitute acting as an elec
trical contractor: 

Except as pro\'icled in section .54- 1016 ,  any person,  partnership,  com
pany ,  fi rm , association or corporation engaging i n ,  conduct i ng, or 
carrying on the business of instal l ing wires or equipment to carry 
electric current or installing apparatus to be operated by such current, 
or en tering in to agreements to install such wires, equ ipmen t or ap
paratus, shall for the purpose of t h is act be known as an electrical 
contractor .  

(emphasis added) 

From a reading of the above-cited sections, it is clear that an electrical con
tractnr's l icense r1rnst be possessed at the t ime a bid is made, as the submission 
of a bid to perform electrical work is an attempt to enter in to an agreement 
to install electrical wires, equipment, or apparatus,  and i s  therefore an  at
tempt to act as an electrical cont ractor. Such an i nterpretation is consistent 
with Idaho contract l aw establishing that submission of a bid const i tutes an 
offer which , once accepted, establishes a contract . Boise Junior College Dfat . 
v .  Matte].� Const. Co. , 92 Idaho 757, 450 P . 2d 604 ( 1 969) . 
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This interpretation is also in  accord with the generally accepted legal 
meaning of the word "attempt," in bot h  statutes and case law, w here " at
tempt" generally means an endeavor to do an act, carried beyond mere 
preparation,  but short of execution .  Black's Law D ictionary 162 ( rev . 4th ed . 
1968) ; Columbian Ins. Co. of Indiana v .  Modem Laundry, 277 F .  355 (8th 
Cir .  192 1 ) ;  Follett v .  Standard Fire Ins. Co. , 92 A. 956 ( N . H .  19 15) . In  our 
opin ion , the submission of a bid goes beyond mere preparation . The bidder 
h as "endeavored," in fact has done all h e  can do , to complete the execution  
of the contract, by  the  act of bidding. A l l  that remains is an  acceptance, 
which depends on the bidding authority . 

By the same token , si nce the courts h ave held that the act committed in  
furtherance of the intent must go  beyon d  mere preparation ,  State v.  Otto ,  
102 Idaho 250, 629 P . 2d 646 ( 198 1 ) ,  we do not believe an advertising is  ac
t ionable under your code. 

A general advertising addressed to no one in particular is at best an ex
pression of one's availability to do that  kind of work. I t  is at most a 
"preparation ," because at that stage there is no identifiable "person" with 
whom to endeavor to  complete the act . To illustrate that an advertising is too 
premature to constitute an attempt,  we cite t ' °'° examples: o ne, if nobody an
swers i t ,  there is  no contracting party to which to  submit a bid; t wo ,  if the 
advertisement is answered cal l ing for an electrical contractor, the advertiser 
may become qualified before submitting a bid (attempt) . 

Though the type of conduct which is the subject of this opinion ( bidding) 
may  not i n  and of i tself constitute acting as an electrical contractor,  a distin
ction m ust be made between acting and attempting to act as an electrical 
contractor .  As discussed above, bidding a job would fall into the latter 
category. It is necessary that th is distinction in  I daho Code § 54- 1 002(1) not 
be overlooked, for i t  is a general rule of statutory construction that the 
l an guage of a statute m ust be ... onstrued to give force and effect to every part 
thereof. Norton v .  Dept .  of Employment, 94 Idaho 924, 500 P .2d 825 (1972) ; 
Stucki v .  Lot:eland, 94 Idaho 621 ,  495 P . 2d 571 ( 1972) . :\.s stated i n  Norton ,  
the purpose o f  th is rule i s  t o  insure that n o  part of a statute will be 
i noperat ive or  superfluous, void or insignifican t .  94 Idaho 924, a t  928. To 
conclude that  the legislature did not i n tend to m ake a distinction between 
conduct which would constitute acting as an electrical con tractor (set out i n  
Idaho Code § 54- 1003A) , and conduct w hich would constit ute an a ttempt to 
act as an  electrical contractor, would h ave the effect of negating and ren
dering as superfluous the prohibition of s uch attempts. It would also be con
trary to the generally  accepted i nterpretation of the  word "or" which is as a 
disjunctive that marks an alternative generally corresponding to "either ."  
Filer Mutual Telephone Co . v .  Idaho State Tax Commission ,  76 I d aho 256, 
281 P .2d 478 ( 1 955) . 

I t  should be noted that  this opinion a ddresses only the question  of what  
title 54 ,  chap .  10,  Idaho Code, relat ing to electrical contractors and jour
neymen, requires relative to when an e lectrical contractor's license must be 
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obtained. It does not address the issue of whether the public works contrac
t ing la\\' ( t i t le  .54 ,  chap . 19 ,  Idaho Code) or the subcontractor naming law 
( Idaho Code § 67-23 10) . imposes the requirement of an electrical contractor's 
l icense on a subcontractor named on a general contractor's bid .  This office 
previously concluded in Attorney General Opinion No.  77-24 . elated March 
25, 1977 . that neither the public works contracting law nor the subcontractor 
n aming la\v requires electrical subcontractors to possess an electrical subcon
tractor's l icense at the time of submission of the hid. Thal opinion did not, 
however, address the question of whether the submission of such a bid would 
constitute an attempt to act as an electrical contractor under the provisions 
we ha\·e construed here. Moreover. since that opin ion (No .  77-24) , the public 
\\'or  ks con t ractors l aw has !wen a111enclecl as to this subject . l !JS2 Idaho SPss . 
Laws. ch . 1 -17 .  p. 4mJ .  \\'hie h .  of comse, \\'ould no\\' cont rol m·er opinion No . 
77-24 as to any confl ict .  

AUTHORITIES CONSIDERED: 

Idaho Statu tes 

Cases 

1 .  Idaho Code § 54- 1 002( 1 )  
2 .  Idaho Code § .54- 100.3 ( 1 )  
3 .  Idaho Code § 54- 1017  
4 .  Title .54 ,  chap. l H .  Idaho Code 
.5 . Idaho Code § 67-2:3 10 

1 .  Columbian Ins. Co. of India11a v .  Modern Lau ndry. 277 F. 35.5 (8th 
Cir .  192 1 )  

2 .  S tate v .  Otto.  102 Idaho 2.50 , 629 P . 2d 646 ( 198 1 )  

3 .  Norton v .  Dept. of Employmen t .  94 Idaho 924 . .  500 P . 2cl 82.5 ( 1 972) 

4 .  S tucki v. Loveland. 94 Idaho 621 .  49.5 P . 2d 57 1 ( 1972) 

5. Boise fll n io r  College Dis t .  v. Mat tefs Const . Co . ,  92 Idaho 757 , 
4 .50 P.2d 604 ( 1969) 

6. Filer Mut ual Telephone Co . .  v. Idaho State Tax Comm ission ,  76 
I daho 2.56 ,  28 1 P .2d 478 ( 195.5) 

7. Follett v .  Standard Fire Ins. Co . ,  92 A .  9.56 ( N . H .  1 9 1. 5) 

Other Authority 

1 .  B lack's Law Dictionary 1 62 ( rev. 4th eel. H J68) 

2. A ttorney General Opinion No .  77-24 (3-25-77) 
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DATED this 1 1 th day of July ,  1 983. 

ANALYSIS BY:  

ATTORNEY GENERAL 
State of Idaho 
JIM JONES 

Thomas C. Frost 
Deputy Attorney General 
Chief, Administrative Law and 

Lit igation Division 

THOMAS S\,VINEHAHT 
Deputy Attorney Genl'ral 
Dept .  of Labor and Industrial Services 

TCF :TS : lh  

cc: Idaho Supreme Court Library 
Supreme Court Law Libra ry 
Idaho State Library 

ATTORNEY GENERAL OPINION N O .  83- 10 

TO : Delbert L .  Bvers, Administrator 
Unclaimed P�operty Section 
Idaho State Tax Com mission 
BUILDING MAIL 

Per Request for Attorney General Opinion 

QUESTIONS PHESENTED :  

1 .  Does the State of Idaho ,  act ing through the Idaho State Tax Commis
sion, have authority to take possession  of unclaimed property re
covered from safe deposit boxes or other safekeeping repositories of  
national banks closed during the  1930's and before, which property i s  
now i n  the custody of  the  United States Comptroller of  the  Currency? 

2 .  I f  the State o f  Idaho and the I daho State Tax Commission possess 
such authority, what procedure must the State Tax Commission follow 
in  order to claim such property? 

CONCLUSIONS: 

1 .  The State of I daho and the Idaho State Tax Commission do possess such 
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authority under the prov!Slons of  chapter 5, Title 14, Idaho Code, the 
"Uniform Unclaimed Property Act . "  

2 .  I n  order the claim such property, t he  State Tax Commission must file a 
claim with the United States Comptroller of the Currency in accordance with 
the procedures established by that authority. State law does not impose upon 
the State Tax Commission procedural steps to be taken prior to receipt of un
claimed property . The act does establish procedures which m ust be followed 
by the State Tax Commission once unclaimed property is received. 

ANALYSIS: 

Section 408 of the Garn-St .  Germain Depository I nstitutions Act of 1982 
(P .  L . 97-320) , establishes a process for the disposition of property in the 
possession and custody of the Office of the U nited States Comptroller of the 
Currency that was acquired from receivers of national banks closed before 
and during the 1930's, and has since remained unclaimed. \Ve understand 
the nature of this property to be the contents of safe deposit boxes and other 
safekeeping repositories . The act specifically authorizes the Comptroller to 
provide final notice of the avai lability of unclaimed property and to dispose 
of the property for which no claim is filed and validated. The act bars the 
rights of all claimants to obtain the property after a twelve month filing 
period following the p ublication of final notice. The act provides at 12 
U . S .C .A .  216a(3) : 

[T]he term "claimant" means any person or entity, including a state 
under applicable statutory law, assertin g  a demonstrable legal interest 
in title to, or custody or possession of, unclaimed property. 

[Emphasis added] The act grants to the Comptroller the authority to deter
mine the validity of all claims for such property and grants to the Com
ptroller the authority to promulgate necessary rules and regul ations to carry 
out its duties . Pursuant to that authority, the Comptroller has established the 
procedures and requirements for filing claims. Among these are the following 
procedures to be met by cla�mants which are states: 

If the claimant is a state - A legal opinion m ust be p rovided by the 
state's h ighest legal official (for example, the attorney general )  that 
interpre'cs applicable state statutory law and certifies the authority of 
the state thereunder to take possession of the unclaimed property. The 
official also must attest to the state's compliance with procedures re
quired for the state to take possession .  

You h ave estimated that approximately fifteen hundred potential claimants 
held property located in Idaho banks . These claimants are listed at 48 
Federal Register, 30,025--30,028 (June 29, 1983) . To com ply with the 
requirement of the Com ptroller of the Currency quoted above, you have 
requested this opinion to determine whether, under Idaho law, you may file 
a claim on behalf of the State of Idaho .  
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The Idaho statutes do include provisions for disposition of u nclaimed 
property .  The relevant statutory provisions are found in chapter 5, title 14, 
Idaho Code, the "Uniform Unclaimed Property Act . "  The statute vests in the 
Idaho State Tax Commission the authority to take custody of u nclaimed 
property subject to the jurisdiction of the state .  See, Idaho Code § 1 4-501 ( 1 )  
and  § 1 4-503. Insofar as safe deposit boxes or other safekeeping repositories 
are concerned, Idaho Code § 14-516 provides: 

CONTENTS OF SAFE DEPOSIT BOX OR OTHER SAFEKEEPING 
REPOSITORY. - All tangible and intangible property held in a safe 
deposit box or any other safekeeping repository in this state i n  the or
dinary course of the holder's business and proceeds resulting from the 
sale o f  the property permitted by other law, which remain u nclaimed 
by the  owner for more than seven (7) years after the lease or rental 
period on the box or other repository has expired, are presumed a
bandoned . 

Any holder o f  such unclaimed or abandoned property is required t o  report 
the property to the State Tax Commission .  See, Idaho Code § 14-517 .  
Specifically included in  this reporting requirement are the  contents of  safe 
deposit boxes or other safekeeping repositories. See, Idaho Code § 14-
517 (2) ( c) . 

Idaho's u nclaimed property l aw appears to be the kind of  statute contem
plated by Congress when it enacted 12 U .S . C . A. 2 16a(3) . The fin al Senate 
Committee Report (Senate Report No . 97-536) states : 

A state may assert a right to possession of  any unclaimed property 
durin g  the twelve month claim period if it has a l aw, when ever 
adopted, that permits it to take custody of such property. 

1982 U . S .  Code Cong .  & Ad News 3083 

Accordingly ,  we conclude that the State of I daho does have statutory 
provisions allowing the state to take custody of property which w as aban
doned in the  State of Idaho and h as been unclaimed for the requisite 
statutory seven (7) year period. The State Tax Commission is the agency of 
the State of I daho charged with the administration of the u nclaimed property 
l aws. 

Your secon d  question relates to procedures. The instructions pro mulgated 
by the Comptroller of the Currency state that the legal opinion by the state's 
highest official must attest to the state's compliance with any procedures 
required for the state to take possession .  I n  the case of the I daho Uniform 
Unclai med Property law, the Tax Commission is n ot required to meet any 
procedural conditions precedent before obtaining custody of unclaimed 
property .  I nstead, the holder of the property is required to pay over or 
deliver the property to the State Tax Commission within six months after the 
final date for filing of the report 0f unclaimed property. See, Idaho Code § 
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1 4- .5 19  and § 14-5 !7 .  The State Tax Commission is requi red to meet statutory 
requirements relating to publ ication of notice of  names of  persons appearing 
to be owners of the abandoned property in the manner required in Idaho 
Code § 14-5 18 .  This must be accomplished not later than March 1st of each 
year, but no  obl igation to p rovide such notice arises prior to receipt of the 
report of unclaimed property hy the State Tax Commission . 

AUTHORITIES CONSIDEHED:  

P .L .  97-320 ( 1 2 U. S . C . A . 2 Hi-2 1 6cl) 

Idaho Code § 14-.5 16  

1982 U .S .  Code Cong.  & Ad News .3883 

48 Federal Hegister . 30,025-.30.028 (June 29. 198.3) 

DATED this 19th clay of August . H J83. 

ATTOHNEY GENERAL 
State of Idaho 
JIM JONES 

ANALYSIS BY: 

THEODORE V. SPANGLER ,  J R .  
Deputy Attorney General 

cc: Idaho S upreme Court 
Supreme Court Law Library 
Idaho State Library 

A TTORNEY GENERAL OPINION NO. 83- 1 1  

TO: Greg Bower 
Ada County Prosecuting Attorney 
103 Ada County Courthouse 
Boise, ID 83702 

Per Request for Attorney General Opinion 

QUESTION PRESENTED: 

Who bears the responsibility and expense of transporting  an i nmate from 
the state prison to a county court where the prisoner's attendance is required 
either for further proceedings or as a material witness? 
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CONCLUSION: 

The statutes of  the State of I daho establish a clear ,  albeit inconsistent, 
procedure: I t  is the responsibil ity of the sheriff and an expense to h is county 
to transport an inmate from the prison back to the county where the inmate's 
attendance in court is required; however, in the case of female prisoners, 
clear statutory language places the responsibility upon the state board of 
corrections. 

ANALYSIS :  

In it ial ly, i t  i s  helpful in  understanding the issue presented and the con
clusion reached to examine the Idaho Code provisions dealing with the con
finement of prisoners in general . 

It is one of the basic, enumerated duties of the county sheriff to "take 
charge of and keep the county j ai l  and the prisoners therei n . "  Idaho Code § 
3 1-2202 (6) . It is a specific charge of the county to p rovide "the expenses 
necessarily incurred in the support of persons charged with or convicted of  
crime and committed therefor to  the county jai l ." Idaho Code § 3 1-3302 (3) . 
Harmonious with the above cited code provisions deal ing  with counties and 
county expenditures, are the provisions of the crim inal code. Idaho Code § 
20-612  states that the sheriff m ust receive any persons committed to jail by 
competent authority; and that i t  is the duty of the board of county com
missioners to: 

Furnish al l  persons committed to the county jai l  with necessary food, 
clothing and bedding, and the Board of County Commissioners is  
authorized to pay therefor out of the county treasury. 

Idaho Code § 20-604 provides for a district judge or m agistrate to order a 
person to be confined or  detained withi n  any county or municipal jai l  or  
other confinement faci l ity withi n  the  j udicial district and Idaho Code § 20-
605 prescribes that the county in which the court entered the order confin ing 
a prisoner shall pay a l l  of the direct and indirect costs of the detention or 
confinement to the govE:rnrnental unit  operating the ja i l .  I f  the person is con
fined or detained on a citv ordinance violation or an i nfraction of the motor 
vehicle code init iated by �ity police officers, the city shal l  bear the costs of 
detainment or con finement . 

A perusal of title 20, chapter 2, Idaho Code, clearly indicates that the 
responsibility for costs of confin ing a prisoner i "  the state penitent iary 
belongs to the state boarrl of corrections . See, for i nstance, Idaho Code § 20-
505 . This even i ncludes the costs of providing a discharged or paroled 
prisoner with necessary clothing and transportation to the place designated 
for parole along with sufficient cash to procure meals in transit when the 
prisoner is released from the state penitentiary. Idaho Code § 20-2.38 .  

Thus, the law clearly allocates to the various counties and to the state the 
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responsibil ity and cost for maintaining the inmates in their respective 
custodial instil utions .  

Turn ing now to the question of who bears the responsibil ity and costs of 
transporting prisoners from the counties in  which they are convicted to the 
state penitentiary, the answer is found in the provisions of Idaho Code § 31 - 1 
3203 and Idaho Code § 20-237 . 

The sheriff is allowed and may demand and receive certain costs specified 
in the code. Among these is the fee for :  

. . .  traveling to execute any warrant of arrest ,  subpoena ,  venire or 
other process in  crim inal cases, or for taking a prisoner from prison,  
before a court or magistrate, or for taking t! priso11er from the place 
of arrest to prison. or before a court or magistrate, for each mile actual
ly and necessarily traveled, in going only . . .  $ . 40 .  

Idaho Code § .3 1 -3203 . (emphasis supplied) 

Giving "prison" i ts usual meaning of state penal institution or state peniten
t iary, ( See 33A Words and Phrases "Prison" , pp. 362, 363) , th is stat ute 
authorizes the expenditure of county funds to reimburse the sheriff for taking 
a prisoner from place of arrest to prison .  By contrast, there is no concomitant 
duty to be found in  any titles of the Idaho Code requiring that the county 
sheriff t ransport a prisoner from the place of conviction to the state peniten
tiary. There is ,  however, a clear duty p laced upon the sheriff to " im
mediately, upon passing of sentence, notify the director [ of the state board of 
corrections] that a person is i n  his custody" who has been convicted and sen
tenced to imprisonment in the custody of the state board of corrections. 
Idaho Code § 20-237 . Idaho Code § 20-243 also charges the sheriff with the 
responsibility of  transferring custody of a person convicted in h is county to 
the state board of corrections along with documents of conviction and 
medical records for the inmate. From these statutes i t  would appear that the 
sheriff h as authorization to expend funds in  transporting prisoners from 
county jail to prison, however, h is only clear legal duty is to m ake the p roper 
tra11sfer of custody of the prisoner, to the department of corrections. 

It is ,  however, the express legal duty of the department of  corrections to 
transport the prisoner from the county jai l  in which he is housed to the state 
penitentiary. This duty is clear from Idaho Code § 20-237. When the sheriff 
h as notified the d irector that a person in  h is custody h as been sentenced to 
i mprisonment in the custody of  the state board of corrections, then, 

as soon as possible upon receipt of such notice, the director shal l  dis
p atch one or more guards, as  may be necessary, from said prison to 
the place where the said convicted person is detained, to secure and 
convey said conviCted person to the state penitentiary, or other facility 
within the state designated by the state board of corrections . 

I daho Code § 20-237. 
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I n  summar�', it is clear that the board o f  corrections shall transport or the 
sheriff may t ransport a prisoner to the correctional i nstitution from a county 
}ail in  which he is confined when a court sentences him to the state peniten
t '. ary. Idaho Code § 3 1-3203 and Idaho Code § 20-237 make it  clear that the 
duty placed u pon the board of corrections to transport a prisoner to prison is 
mandatory whiie the sheriffs transportation of a prisoner is permissive. 
Moreover, as one examines these two statutes it is clear that I daho Code § 20-
207 was enacted l ater i n  time and is, therefore, control l ing as to any conflict 
which might be perceived between these two statutes. Employmen t Section 
AgP11cy v .  Joint  Class "A" School District No. 151 , 400 P . 2d 377, 88 Idaho 
3�-t ( 1965) I t  should also be noted that Idaho Code § 20-237 is specific in the 
manner in which it  addresses the transportation of prisoners to prison while 
Idaho Code § 31-3204 deals not with the topic of transporting prisoners to 
prison but with the subject of fees which may be reimbursed to a sheriff. 
Because of its specificity, Idaho Code § 20-237 as it bears upon the respon
sibi l ity to transport prisoners to prison would be control l ing as to any conflict 
which one m ight perceive between it  and the general provisions of Idaho 
Code § 3 1-3204 .  State v.  Roderick, 37.5 P .2d 1 005, 85 Idaho 80 ( 1 962) . I A  
SANDS, SUTHERLAND STATUTORY CONSTRUCTION § 23 . 16 (4th ed . 
1972) 

I n  order to carry out its duty under Idaho Code § 20-237 the state board of 
corrections h as developed a policy of dispatching the travell ing guard to the 
various outlying areas of the state for the p urpose of  receiving and t ranspor
t ing prisoners who h ave been sentenced to the state penitentiary. As a cour
tesy to the counties and in an effort to save taxpayers money, the t ravel l ing 
guard has frequently transported prisoners from the prison back to the coun
t ies when they have been needed in  further court proceedings or as material 
witnesses. It is  this cooperation which , unfortunately, has led some counties 
to believe that there is a legal duty on the part of the department of correc
tions to transport p risoners back to the county. Whenever the issue h as arisen 
as to who bears the responsibi l i ty and costs of transporting prisoners from the 
prison back to the counties for further p roceedings or as witnesses, the state 
board of corrections has consistentlv and correctlv maintained tl iat it has no 
l egal duty to t ransport the prisoners

·
, yet it  has co;perated as much as possible 

with the various count ies in sec11ring the attendance of inmates in court .  (See 
correspondence from Deputy Attorney General P. Mark Thompson to Mr.  
Ralph Newberg at the Idaho State Correctional I nstitution dated J uly 3 1 ,  
}'.179 . ) 

Turning to the crux of who bears the responsibility for transporting a 
p risoner from the state penitentiary back to any of the counties for further 
p roceedings or as a m aterial witness, one must examine three statutes: Idaho 
Code §§ 19-4601 ,  19-30 12,  and 20-503 . These appear to be the onl y  statutes 
dealing with this question . Title 1 9 ,  Idaho Code, deals with criminal 
p rocedure. Chapter 46 thereof bears the t i tle "Proceedings for the Production 
of  Prisoners ," and consists of one sect ion,  Idaho Code § 1 9-460 1 .  This section 
deals with "Order for Production of Prisoner ."  In its entirety it  reads : 
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When i t  is necessary to have a person imprisoned in the state prison 
brought before any court or  a person imprisoned in a county j ai l  
brought before a court sitting in  another county, an order for that 
purpose may be made b�.r the court and executed by the sheriff of the 
county  where i t  is made. 

Idaho Code § 19-460 1 ( Emphasis supplied) 

It would appear from th is statute that the duty to t ransport a prisoner from 
the pentitentiary back to the county is broad and clear. It is broad enough to 
include the production of a prisoner for any p urpose the court orders, and it 
clearly specifies that i t  is the duty of the sheriff to execute the order to bring 
the prisoner before the court .  

Consistent with Idaho Code § 19-460 1 are the pro\'isions of chapter 30 
dealing with "Witnesses in Criminal Proceedings ."  

When the testimony of a m aterial witness for the people i s  requ ired 
in a criminal action before a court of record of this state, and such 
witness is a prisoner i n  the state prison or in a county ja i l .  an order 
for h i s  temporary removal from such prison or jai l ,  and for his pro
duction before such court , m a\' be m ade b\' the court in  which the 
action is pending. or by a judge thereof . . " . The order m ust he ex
l'Cll ted by the sheriff of the county in wh ich it is made. whose duty it 
is to b ring a prisoner before the proper court .  to safely keep h im ,  and 
when he is no longer required as a witness, to return him to the pri
son or jail whence he was taken . The expl'11se of exl'c11 t ing such a11 or
der m ust be paid by the cou n ty in which the order is made. 

Idaho Code § 19-30 12  (Emphasis suppl ied) 

It is difficult to imagine a more expl icit com mand and enumeration of duty 
than that which is outli ned in this section . It clearly requires that a sheriff 
transport the material witness from the state penitentiary to the county 
where his testimony is needed, safely keep h im ,  and return him to the state 
prison .  Moreover, the l anguage and i ntent of Idaho Code § 19-3012  is clearly 
h armonious with the i ntent expressed in Idaho Code § 19-460 1 :  the respon
sibi l i ty for transporting a prisoner and the costs belong to the county.  These 
statutes are susceptible of no other reasonable interpretation than that it is 
the duty of the sheriff and an expense of the county to produce a prisoner 
needed in a county courtroom from the state penitentiary. The provisions of 
Idaho Code § 31-3203 authorizing payment to the sheriff for costs i ncurred in 
" taking a prisoner from prison ,  before a court or magistrate" would also seem 
to contemplate that prisoner transportation costs would be borne by the 
county . 

One cogent reason why the legislature h as placed the cost of transporting a 
pr isoner to court upon the county requiring h is attendance is that a criminal 
proceeding i n  the county is properly a m atter of that county's jurisdiction, 
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business and interest and the expenses of any criminal cause must be paid by 
the county where the offense is alleged to have occurred . Idaho Code § 19-
22 1 0 .  

Idaho Code § 19-4601 and Idaho Code § 19-3012  make i t  sufficiently clear  
that  the cou nty sheriff i s  to  transport a prisoner back to  the  county .  Were i t  
not for an incongruous provision of  Idaho Code § 20-503, the issue would 
merit no further discussion . 

Title 20 deals with state prisons and county j ails . Chapter .5 thereof is en
t itled "Care of Fem ale Convicts ."  Idaho Code § 20-.503 addresses the tran
sportation and attendance of a female convict at court and reads: 

Should the presence of any such prisoner be requ ired in any judicia l  
proceeding i n  this state, the state hoard of correction shall , upon the 
order or  direction, in  writing, of  any court of  competent j urisdiction ,  
o r  of  a judge thereof, procure such prisoner and bring her to the 
place directed in such order, and hold her in custody subject to the 
further order and direction of  the court or a judge thereof, until she 
shall be lawfully discharged from custody: or  the board m ay, by d i 
rection of said court, or  a judge thereof, deliver such prisoner into the 
custody of  the sheriff of the county where such conviction was had,  
or m ay, by l ike order, return such prisoner to  the institution from 
which she was taken . 

Clearly Idaho Code §§ 19-460 1 and 19-30 12  p lace upon the county sheriff 
the responsibility and expense of t ransporting  a prisoner from the state 
peni tentiary back to the county.  Idaho Code § 20-503, j ust as clearly, places 
the burden upon the state board of corrections to transport female prisoners 
back to the county for further j udicia l  proceedings .  It is to be presumed that 
the legislature, in enacting Idaho Code § 20-.,03 , was aware of its earlier 
enactments of  Idaho Code §§ 1 9-4601 and 19- .301 2 .  State v .  Long, 423 P . 2d 
858, 9 1  Idaho 436 ( 1967) . No reason for this d ivergence need be ascertained , 
however, in  order to give effect to both of these arrangements .  The difference 
between § 20-503 and §§ 19-460 1 ,  1 9-3012 ,  does not create an irreconcilable 
conflict . Where two statutory provisions can be read so as to give effect to 
both ,  there is a duty to so construe them by h armonizing and reccincil ing  
their provisions. Sampson v .  Layton , 387 P . 2d 883 ,  86  Idaho 4.53 ( 1963) . In 
consistency between statutes does not i nevitably lead to  i rreconcilabil ity .  

In conclusion, from the foregoing one m ust conclude that the state board 
of corrections and the county jails h ave responsibil ity for prisoners in their 
respective custody. While the sheriffs m ay transport convicted prisoners to 
the state peni tentiary at county expense, i t  is the duty of the board of correc
tions to do so . The expense of transporting p risoners back to the county 
belongs to  the county whose sheriff h as been ordered to  execute the order, ex
cept in the case of female prisoners who are to be transported by the guards 
from the department of corrections. 
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AUTHORITIES CONSIDERED: 

1 .  Statutes: 

Idaho Code § 19-460 1 .  
Idaho Code § 19-3012,  
Idaho Code § 20-503, 
Idaho Code § 20-505, 
Idaho Code § 3 1-3203, 
Idaho Code § 20-237, 
Ida ho Code § 20-238 , 
Idaho Code § 20-604, 
Idaho Code § 20-605, 
Idaho Code § 20-612,  
Idaho Code § 3 1-3302, 
Idaho Code § 3 1-2202 

2. Idaho Cases : 

Employme11 t Sectio11 Age11cy u. Join t  Class "A " School District No. 
151 . 400 P .2d 377, 88 Idaho 384 ( 1965) 

3 .  State v .  Roderick, 37.5 P . 2d 1005 , 85 Idaho 8 0  ( 1962) 

4 .  State v .  Lo11g. 423 P .2d 8.58,  9 1  Idaho 436 ( 1 967) 

5 .  Sam pson u .  Layton .  387 P . 2d 883, 86 Idaho 4,5,3 ( 1963) 

6 .  Other authorities: 

IA SANDS, SUTHERLAND STATUTORY CONSTRUCTION § 23 . 16 
(4th ed . 1972) 

DATED this 9th day of September , 1983.  

ATTORNEY GENERAL 
State of Idaho 
JIM JONES 

ANALYSIS BY :  

D. MARC HAWS 
Deputy Attorney General 
Chief, Criminal Justice Division 
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ATTORNEY GENERAL O PINION NO. 83- 12 

TO: Jerry L .  Evans 
State S uperintendent of Public Instruction 
State Department of Education 
650 W .  State Street 
Boise, Idaho 83720 

Per Request for Attorney General Opinion 

QUESTIONS PRESENTED :  

83- 12  

1 .  Is Idaho's compulsory attendance law,  Idaho Code § 3.3-202 et  seq . , 
val id and enforceable? 

2. I f  the compulsory attendance law is valid and enforceable ,  what is the 
extent of a local school board's authority in the enforcement process? 

a. Docs a local school board have the authority and/or responsibil ity 
to review the substantive aspects of  non-publ ic school programs to 
determine whether a child is in fact attending a private or parochial 
sclwol? Or must a board merely accept an assertion that a child is at
tcnc l ing a "school" without further inquiry? 

b. Does the fact that an individu al or group may have incorporateo 
as a "school" prevent the local board from inquiring further for pur
poses of determin ing attendance under the statute? 

c. \Vhat are the legal l imits on a local board's duty to determ ine 
comparabil ity of instruction for students in a home instruction sett ing 
who m ay or may not cla im to be a ttending a "school' '? 

.3 . What is the role of  the prosecutor and j udiciary with respect to enforce
ment of the compulsory attendance law? What is the extent of prosecutorial 
discretion? M ust a child be expelled as an "habitual  truant" before a court 
obta ins jur isdiction under the Youth Rehabil i tation Act? 

CONCLUSIONS:  

1 .  Idaho's compulsory attendance l aw is  val id  and enforceable. The 
question of whether an individual may be exempt from the attendance 
requirement, as well as the question of whether the attendance law might be 
unconstitutional as applied, must be dealt wi th on a case-by-case basis. 

2. The local school board m ust determine whether the requirements of 
Idaho Code § 33-202 are being met .  I .e . , school boards m ust satisfy them
selves that all children between the ages of seven and sixteen residing within 
their districts are either attending a publ ic ,  private or parochial school ,  or 
being comparably instructed, or  that they are oth erwise exempt from the 
mandatory education requirement .  
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a .  S ince a local school board m ust make the deter mination n oted 
abon'. when questions o f  attendance arise the board m ay review the 
progr a m  of the facil it ies attended in l ight of the min im um standards, 
in order to sat i s fv i tsel f that  such facil i t ies arc indeed "schools'' for 
purposes of the h;w.  A board is not required to accept an unsupported 
assert ion  of "school" attendance when it has legitimate concerns as to 
whether minim u m  standards arc bein g  met or  whether a chi ld is in 
fact attending. 

b. The fact that an individual or  group is incorporated as a "school" 
does not  change the local school board's duty  with respect to deter
min i n g  attendance. 

c .  The statute  places the i nitial responsibi l i ty  for determin ing  com
para bi l ity of i ns t ruction in a home instruct ion  sett ing  u pon the local 
school hoard . H owever, t here are clue process l imits on the exercise of 
such responsib i l i ty. and the courts wil l  often be the f in al determ i ner 
of · ·comparabil i ty . . . 

3 .  After a petition i s  filed under the Youth Hehabil itation Act , it i s  the 
prosecutor's obl igation to handle the ca�1'. Hcrn·ever , the prosecutor docs h ave 
discretion to e\·aluate such cases . and may choose to proceed or not , within 
certa in  hounds . After the  petit ion is filed . the court makes a p rel iminary in
ves t igation . and  may m ake info rm al adj ustment, dismiss the petition .  or set 
the matter for hearing .  I f  a hearing  is held and a \ ' iolation is  found,  o r  i f  a 
vio lation is admitted , the court h as considerable la t i tude in  determin ing  the 
best interests of the ch i ld  - which could,  under Idaho Code § 16- 18 1 4  (5) . 
inc lude an order direct ing  the parents or guardians o f  such chi ld to comply 
\\·i th  section .33-202 . Provis ions o f  thl' Chi ld  Protective Act , Idaho Code § 16-
160 1 el seq . .  may also be appl icable. Expulsion is not a p rereq1 t i s i tc  to 
proceeding u nder Idaho Cock § 3.3-20fi. 

ANA LYSIS :  

QUESTION No.  1 :  I s  Idaho's compulsory attendance law , I daho Code § .33-
202 ct seq . .  n1l id  and e nforceable'? 

B y  1918 .  al l  of the slates had adop ted compulsory school attendance 
statu tes, 1 and as a recen t  commentan· stated , · ·no court lo date  has c!Pnicd a 
state' s  rnlid and  enforceable i nterest i n  l iterate c i tizenn· . "� I ndeed, as the 
Un i ted Stales Supreme Court h as sta ted :  

. 

There is no doubt as to the power of a state,  having a responsibil ity 
for the  educat ion  of its c i tizens, to i mpose reasonable regulat ions for 
the control and durat ion of basic education .  

Wisconsin v .  Yoder. 406 U . S .  20.5 ,  2 13  ( 1 972) . See also , Ingraham v .  Wright,  
430 U.S.  6.5 1 ,  fi8 1-82 ( 1976) ; Meyer tJ .  Nebraska, 262 U . S .  390 ( 1 923) . In  
Pierce v .  Society of Sisters, 268 U.S .  510  ( 192.5) , the court held that  a state 
may not l im i t  school a t tendance to public schools, but  also stated that,  "no 
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question is raised concerning the power of the State reason ably to regulate all 
sch ools, to inspect, s upervise them , t heir teachers and pupils . "  (Emphasis ad
ded) . In H. 11 nyon v. McCrary, 427 U . S .  1 60 ,  178 ( 1976) , the Supreme Court 
stated that : 

. . .  while parents have a const itut ional right to send their ch ildren 
to private schools . . .  they have no constitutional r ight to p rovide 
their children with private school education unfettered by reasonable 
govern rnent regulation .  

Other courts have almost unanimously followed the  " 'reasonable regulation" 
standard set forth by the Supreme Court . For example, in State v .  Faith Bap
t is t  Church of Lo1 1 isevillc, 301 N .W.2d . .  57 1 ,  .579 (Neb . 198 1 ) ,  the court 
stated : 

Although parents have a right tn send their children to school other 
than public i nstitutions, they do not ha,·e the right to be completely 
unfettered by reasonable govem m ent  regulations as to the quality of 
the educatio1 1  afforded. 

( E m phasis added) . See also , G rigg v. Common u:ealth ,  297 S .  E. 2d 799, 80 1 
(Va .  1982) : State v .  R iddle, 28.5 S . E . 2d 359, 364 (W. V a .  198 1 ) :  State v .  
M . M. and S . E . , 407 So.2d 987 (Fla .  1 98 1 ) ;  Hanson v .  Cuslwrn n ,  490 F .  
Supp.  109 ,  1 14 (D.  M ich. 1980) (paren ts' desire to teach ch ildren a t  home 
"does not rise above a personal or  ph ilosophical choice, a 11d therefo re is ; io t  
w i th in the  hounds of const i tu t ional p rotect io1 1  ") ; Sta te v .  Shaver, 294 
N . W .2cl 883 (N .D .  1980) ; Baker v. Oicrn,  395 F .  Supp. 294 . 2mJ ( M . D .N .C .  
1 97.5) , afj'd withou t  opinion 423  U . S .  907 (197.5) : Meycrkorth v .  State, 1 1.5 
N . W .2cl .58.5 (Neb. 1 962) ; Stephens v. Bo1 1gart ,  1 89 A. 1 3 1  (N . J .  1 937) : State 
v. Bailey, 6 1  N .E .  7.30 ( Incl .  1 90 1 ) .  

The U . S .  Supreme Court i n  its most recent case dealing with a state's com
p ulsory education requirement , Wisco11si 1 1  v .  Yoder, supra, held that the at
tendance statute was unconsti tutional as applied to Amish children beyond 
the eighth grade. The court found that the long established tradition of home 
vocational 

-
education after eight years of  formal Amish school training " in  

preparation o f  the chi ld for l i fe in  a separated agrarian com munity that i s  the 
keystone of the Amish faith ,"  id. , 406 U . S .  at 22 1 ,  pre\'a i led over the state's 
i n terest in the education of its citizenry. 

Most courts which have been faced with rel igious freedom claims in the 
context of compulsory education enforcement proceedings, h ave restricted the 
scope of the so-called "religious exemption" in a fashion s imilar to the ap
proach taken by the Yoder Court, i . e . ,  a showing of a long-established 
tradition and religious doctrinal basis h as been required to justify nonatten
dance. E . g. ,  State v. R iddle, 285 S . E . 2d .  3.59, 362 (W.Va .  1981 )  ( the unique 
"religious community" type of facts as presented in Yoder were absent) ; 
State v. Faith Baptist Church of Louiseville, 3 0 1  N .W.2d 571 (Neb . 198 1 ) ; 
Hill v. State, 381 So . 2d 9 1  (Ala .  Cr.  App. 1979) [t]he facts [in Yoder] a re 
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vastly dijferrn t from those here p resen ted") . rev ."d 011 other gro 11 1 1ds .38 1  
So .2d 94 (Ala.  1980) . :1 

However. at least one court found that the amount of state regulation was 
· · unreason able'" as applied to part icular facts .  I n  State of Ohio v .  Wh is11er, 
.3.S 1 N. E .  2d 750 ( 1976) , the Ohio Supreme Court reversed t ruancy convictions 
of  parents who had failed to send their children to a school "which conforms 
to the m in imum standards p rescribed by the stale board of education ." lei .  at 
752. The parents had asserted a First Amendm ent rel igious freedom dcf cnse, 
and the comt fou n d  that the colllprchc11sivc rcg11latio 11s sough t t'J be imposed 
were u nconstitu t ional as appl ied to defendant" s school as they interfered with 
their " ' r ights lo pursue their rel igious beliefs . "  Id. at 767 . While the Wh is11er 
court seems lo b an' ,!.!;one be:;ond the rule suggested by the Suprr�me Court i n  
Wisco11si11 v .  Yoder. supra , in applying the rel igious exemption from the 
compulsory attendance requirement .  the case d<ll'S poin t  out that some courts 
may he u nwil l i ng  to require non-pu bl ic schools to conform to str ingent and 
COlllprchc11sii:c rcg11/atio11s. when such regulat ions arc balanced against a F i r
st Amendment righ t .  

Anoth er consti tu t ional q uestion t hal has a risen i n  connect ion wi th com
pulsory education stat utes is  that of whether a part icular statute is mid for 
vagueness. As the I daho Supreme Court has stated: 

Under the Due Process C lause of the Fourteenth A mcndnwnt .  a 
statute is u nconst i tutionally vague when its l anguage docs not convey 
su fficient l y  clef i rw \rnrni 1 1gs as to  thl' p roscribed conduct . and its l an
gual(t' is such that 1 1 1 t·n of com mon in telligence nrnst necessarily guess 
at its meaning.  Sec Kcyish ia 11 r .  Boa rd of Hcgcn ts. 38.S U . S  . .  S8D . 87 
S . Ct .  fl7.S . 17 L .Ed .2d 62D ( 1967) . 

Wyckoff r .  Board of Co111 1 ty Co111 11 1 issirmcrs of Ada Co11 1 1 ty.  10 1  I daho 1 2 .  
607 P . 2d 10fi6 ( 1980) . SC<' also . State c .  Barn ey. D2  Idaho 58 1 .  448 P . 2d 195 
( 1968) . A recent Wisconsin Supreme Court decision held that that state's 
compulsory attendance law failed to define " pri\ 'ate school" and was 
therefore unconst i tut ional as applied to prosecutions in\'oh'ing attendance at 
private schools .  State v .  I'opan::. 3.32 N. \\' . 2d 7.SO ( Wis .  HJ83) . A careful 
comparison of the \Viscons in law \\' i th I daho l aw leads to the conclusion that 
I claho"s law. while certa in ly not l acking b revity. is  dist inguishable, and 
would not  be declared u nconst i tu t ion ally \'ague i f  an Idaho comt were to 
review i t .  

The "compulsory school attendance" stat ute examined b y  the court i n  State  
v .  Papan:: .  supra. states, i n  pertinent part ,  that :  

. . .  [ A] ny �Jerson h aving u nder control a chi ld who is between the 
ages o f  6 aad 18 years shall cause the child to attend school regularly 
during the ful l  period and h ours, reli gious holidays excep ted , that the 
public or private school in which the child should be enrolled i s  i n  
session unti l  the encl o f  t h e  school term, quarter o r  semester of  the 
school year in which the chi ld becomes 18 years of age. 
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W i s .  Stat .  Ann . § 1 1 8 . 1. 5 . ( l ) ( a) . 

The comt, i n  rcde\\' ing  the statu te ,  slated that :  

. . .  we have searched the statutes, admi nistrative mies and regulations 
and official Department of Public I nstruction \vril ings for a defin it ion 
of "prin1tc school" for pm poses of sec . 1 18 . 1.5( 1 )  (a ) . \Ve han• f01 1 11d 
neither a defi n i t ion nor prescrihl'd cri t l'ria .  

Stat e  v .  Popanz, supra, at 754 . T h e  court thus i ndicated t h a t  h ad i t  been able 
to fin d  either a "defin ition" of "private school" or criteria u pon which such a 
defin it ion cou ld  be d iscerned from the statutes, rules and regulations or of
ficia l  publications, etc . ,  the statute would h ave withstood j udicial scrut i ny. 

I n  cont rast to the \Visconsin statute.  the I daho co lll pulsory educat ion 
st atute .  along with other I daho statutes ancl rules. \\'b i le  not con tai n ing  a 
def i n i t ion of " privatl' sl'hool'' per se. do scclll to contain su fficient criteria by 
\\'hich all schools may be judged to clcterlll i ne whether t l l l'y qual ify as schools 
for pmposl's of the attcnclanl.'e requirement: in other '.\·orcls. there are ··suHicienl-
1 �· cll'fi n i tl' warni ngs as to the prosl.'ribed conduct . "  by \\'hich a person in tent  
on obeying the la\\· lll ay gaugl' h is  conduct . 

I daho's compulsory atlenclancl' stat u te .  I clah• > Cock· § 3.3-202. s lates that : 

The parent or  guardian of any chi ! cl resident i n  this stale \\'ho has at
ta i ned the age of seven (7 )  years at the t i llle o f  the com lllenct•lllcnl of 
school in his  d istrict . but  not the age of sixteen ( Ifi) years. shall r·ause 
the ch ild to he inst ructed in su!Ji<·cts co 11 1 1 1wnly and usually taugh t in  
the public schools of the  s ta te  of Idaho .  Unless the ch i ld  is otherwise 
comparably instructecl. as may be dell'rminccl by the board of t ru stees 
of the school d ist rict in which the ch i i  cl resides. the parent or ,11;uardian 
shall ca 1 1Sl' the l'h i ld to at tencl a public.  pri\«1le or  parochial school 
dur ing a period in each year equal to that in  which the p 1 1bl ic schools 
arc in  session: there lo conform to the at tendance policies and regu la
t ions estahl is l l l'd by the board of  t ru stees. or other go\'l'rn ing body 
operat ing  the school at tendecl . 

(Emphasis adcled) . Unl ike the Wisconsin statute. then . section .3.3-202 
prescribes a clcfinitl' s t andard so that a parent or guardian havin�� a chi ld 
with i n  the appropriate age category '"i l l  not have to "guess at  i ts meaning . . . 
That is .  such a person is requ ired tu haw the child '' instructed i n  subjects  
commonly and usual l y  taught  in the publ ic schools of the state o f  I daho . "  
Th is  may  h e  accompl i shed b y  send t h e  ch i l d  to a public, pr ivate o r  parochi al 
school or hy other comparable means o f  i nstru ct ion . Idaho Code § .33- 1 18 
requ ires the state hoard of education " to prescribe the min imum courses,"  
which  also represent the subjects com monly and usual ly taugh t  in  the publ ic 
schools, are fou n d  i n  Rule E . 10 . 3 of the Statl' Board of  Education Rules and 
Regulat ions.  A defin it ion of pr ivate or  parochial school is u nnecessary 
inasmuch as the fundamental and "prescribed criter ia" of the statute is the 

105 



8:3- 1 2  OPINIONS O F  TIIE ATTOHNEY GENE HAL 

sa 1 . i c  for a l l  paren ts or g1 1ardians regardless o f  where tlw�; sl'ck l o  han· the i r  
ch i ldren t'duca ted . 

The s tat 1 1 l l' also req 1 1 i res t h at if a prin1tc or parochial schools is a l !endecl . 
the pl'riod of attendance "equals . . . tha t  in which the  p 1 1blil' schools an· i n  
session .

.
. I n  addit ion .  Idaho Code § 3:3- 1 20 1  appl'ar.'i t o  req 1 1 i re thl' l' t l l 

ploynwnt of cer t i fied personnel i n  all schools. 

Thus. the s tat utes and rules .  taken together .  pro\'idl' fair  nol i ct· of t h e  
req1 1 i red conduct . and  1 1 1 1 l ih· the  s i t 1 1 a t ion in  Sta te '" l'npa11;:,. supra. at 7�).'3 . 
" those \\'ho enforce the la\\' will  not lw rl'!egat l'd to creating and applyi n g  
their  m\'n standards .

.
. See. also. Srn11 1 a  l' . Chicago Board n f  Ed1u·a f i1111 . . '39 1  

F .  S 1 1pp.  4 .52. 4G2-G.'3 (N .D .  I l l . 1 874) . i n  \\'hich the co1 1 rt rejected a \'Oid for 
\'agueness chal lengt• to a statu te \\'hich cxempkd chi ldren fro 1 1 1  publ ic  school 
a ttendance ,,·ho attended pri\ 'ate schools \\'h ich leach . . . . .  t he b ranches of 
education ta11ght to ch ildrrn of  corresponding age and grade in  the p 1 1h l ic 
school-; .

.
. The com! held tha t  t h e  stat u lo r�· reference lo pul i lil' schools "should  

ca1 1se no d i fficul ty for citizens \\.'ho dl's i re lo obey the  st a t 1 1 t e  . .
. 

Id. at 46.3 .  

\\'hile Idaho's com pulsory educat ion l a\\' has n o t  yet been the subject of i n 
terpret at ion b y  o u r  S 1 1 preme Cour t .  gi\'en the  pres1 1 111 pt ion of \'alidity to 
which it is entitled. Stale ex rel. BrasM'!f c. /la 11se1 1 .  81 Idaho 403 . .  342 P . 2d 
706 ( 19.5D) .  and giwn the rcl a t h·cl y  m i n i m al n ature of stale regula t ion i m 
posed upon prin1te and paroch ial schools. i t  i s  reasonable t o  concl ude that 
the s ta tute is val id and enforceable. 

QUESTION No. 2: I f the compu lsory a t tendance la\\' i s  \·al id and enfo rce
able.  \\'hat is the ext en t  of a l ocal school hoard's a 1 1 thori ty in  the enforcement  
p rocess? 

Idaho Code § :33- 206
. 

defi nes "habi t  1 1a l  t rn a n l .  .. in pert i nent part . as: 

. . . any child \\'hose parents or guard ians . . . h aw failed or ref1 1 sed 
to cause s 1 1ch ch ild to be instrnctcd as p roYided in  Sect ion .3:3 -202 . 

The st a t 1 1 tcs goes on t o  s tale. that :  

Whenc\·er it shall come to the attent ion of the board o f  tru stees of  
any school district that  the parents or  guardians of any child are fail ing 
to  meet the requiremen ts of Section 33-202, a petition shal l  be filed 
w ith dw probate court of t he  county i n  which the child resides , as 
pro\'ided in Section 33-20.5 . 

The local school d istrict board of t rustees is thus responsible for the in i tia l  
identification of instances of viol ation of section 33-202 . When a l ocal board 
determines that an h abitual t ru ancv s i tuation exists, because a chi ld is not at
tending a publ ic. private or parocl{i fll school or  being comparably instructed, 
it i s  requ ired to file or have a petition filed under the pro\'isions of the Youth 
Rehabil i tation Act . This places the chi ld under the jurisdiction of the cou rt ,  
and i f  the truancy is admitted or pro\'ed , the cour t  has the author i ty to  order 
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the  child to  attend a school or to  be  comparably instructed. o r  whate\'er 
other form of " rehabi l itation" it  deems neccssarv. 

QUESTION No.  2 . a :  Does a local school board h ave the authority and/or 
i esponsibility to review the substanti\'c aspects of non-public school programs 
to determine whether a child is in fact attending a private or paroch ial 
school'? Or m ust a board merely accept an assertion that a child is attending a 
"school" without further inquiry? 

Nothing in the law would appear to pre\'cnt a school board from rl'viewing 
the substance of an educational program in order the cleterrninl' i f  the 
" requirements of section 33-202" arc being met , as long as they l imit their 
inquiry to the "criteria" established by statute and regulation .  The cri tical 
issues in a board's determination of whether or not to file a trnancy petition 
for sect ion 3.'3-202 viol ations wi l l ,  of course . be whether the child is attending 
a ' ' school ." and. i i' not . whether the child is otherwise being comparably in
structed . As pointed out abo\'c when attendance at a "school" is at issUl>, the 
board should consid!'r the following quest ions: 

1 .  Is a cu rricul um used which includes the min imum comses pre
scribed by the Stale Board of Ed1 1cation?·1 

2 .  Does the institution or faci l i ty operate "dur ing a period in each 
year equal to that in which the p 1 1blic schools arc i n  session?" 

3. In addition, the prm·ision of  Idaho Code § .'3.3- 1 20 1 .  requiring 
employnwnt of  certified personnel . appears to be appl icable to pri vatl' 
and parochial .'ichools. 

While various courts have strnggled with the defin ition of "school'' in the 
context of compulsory attendance cases, e.g . .  State i;,  M. lvl. a11d S . E . . 407 
So.  2d 987 ( Fl a .  HJ8 1 ) :  State u. Lou:ry. 383 P .2d 962 (Kan .  H J63) (11i i11 i 11 1 11 m  
cou rse req11i reme11 ts ta 11gh t b y  a "co111peten t "  i11stmctor for t ime prcsc'l'ihcd 
by stat 1 1 te co11stit 1 1 tcs a "school") :  State u .  Hershberger. 144 N . E . 2d 69.3 
(Ohio 1 95.5) : State ex rel. Shorelin e  School District v .  Superior Court for King 
Cou n ty, Juven ile Cou rt ,  346 P . 2d 999, 1 002 (Wash . 1960) (a "school" in
cludes studen ts. taugh t by a certified teacher a t  a 11 i11s t i t 1 1 t io11): People v .  
Turner, 263 F .2d 685. app. dism issed 347 U . S .  972 ( 19.53) : Annot . ,  6.5 
A . L . R . 3d 1 222 ( 1975) , i f  the factors mentioned above are dealt with , a local 
board needn't become excessively entangled in technical definitions of the 
word, "schoo l . "  The board simply reviews the program attended in vie\v of 
the above-mentioned criteria, and i f  the criteria are met, need only verify at
tendance. 

The board, then, charged with identifying section 33-202 violations, as 
outlined above, need not accept a mere ... ssertion that a child is attending a 
"school" if indeed it h as legitimate doubts as to the validity of such assertion . 
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Q UESTION No. 2. b: Does the fact that an individual or group may have in
corporated as a "school" prevent the local board from i nquiring further for 
purposes of determi ning attendance under the statute? 

Largely for the same reasons expressed above, mere incorporation as a 
"private school" should not be a bar to the board's determination of whether 
children attending such schools are bein g  instructed in accordance with the 
" requirements of section 33-202 . "  Corporations are subject to govern mental 
regulations j ust as are other legal entities . The statutes make no exemption 
for those attendin g  "incorporated" private schools; the parental duty to 
"cause the child to be instructed" is the same regardless of where the instruc
tion takes place. 

QUESTION No. 2 .c :  What are the legal l imits on a local board's duty to 
determine comparability of instruction for students in a home instruction set
t ing who may or m ay not cla im to be attending a "school"'? 

Your question refers to the term "home instruction ," a phrase not found in  
the statutes . Thus, an initial question is whether the  statement in the statute, 
"unless the child is otherwise comparably instructed," encompasses the con
cept of "home instruction .  "5 

The Massachusetts Supreme Court , i n  Co111 1110 1 1wealth v. Roberts. 34 N . E .  
402 (Mass. 1893) , held that a statute containing language exempting from 
school attendance one who is "otherwise instructed," did permit home in
struction .  In People v .  Turner,  98 N . Y . S .  2d 886 ( 1950) , the court found that 
the statute was compl ied with when parents adequately teach their children 
at home and their program is not merely designed to evade the compulsory 
attendance law. The statute under review allowed for education at public 
schools "or elsewhere" if the education is "substantially equivalent" to that 
given in  the public schools. See also, State v. Massa, 231 A .2d 252 (N . J .  1 967) 
(st atute allowed for "equivalen t instrnction elsewhere than at school, " and 
the court held that this indicated legisla ture's i n ten t to allow for the alter
native of home instr11ction) . Perchemlides v. Frizzle, slip op. Civil No .  1664 1 
( Mass. Hampshire Super . Ct . Nov . 1 3 ,  1 978) . But see, State v .  Hoyt .  146 A .  
170  (N. H .  1 929) . 

I t  appears that by the inclusion of the "otherwise com parably i nstructed" 
l anguage i n  the statute, it was the Idaho legislature's intent to allow for in
struction in settings other than schools, and that this would include " home in
struction ," provided that such instruction is "comparable . "  The statute 
provides that the question of comparability is to " be determined by the board 
of trustees of the school district iu which the chi ld resides ." In m aking this 
determination the board m ust find that the m in imum course requirements 
are being adequately taught by a competent instructor .  There is no code 
provision requiring state certification of home i nstructors . (In th is regard, see 
State v. Massa, supra . )  

The school board does not h ave unfettered discretion in making the deter
mination of comparability. Due process concepts m ust be observed ,  both in 
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the  procedure employed and in  the  comparabil ity standards appl ied . Ar
bitrary decisions wil l  be subject to court scrut iny and the courts may often be 
the final determiner of comparabil ity. 

QUESTION No. 3: What is the role of the prosecutor and j udiciary with 
respect to enforcement of  the compulsory attendance l aw? What is the �xtent 
of prosecutorial d iscretion? Must a child be expelled as an "habitual ::;uant" 
before a court obtains jurisdiction under the Youth Rehabilitation Act? 

While section 33-206 requires the school board to identify violations of 
mandatory education requirement,  the prosecutors and courts play the m ajor 
enforcement role after thP decision is made to file a petition under the Youth 
Rehabilitation Act. The board wil l  normally file such petitions through the 
prosecuting attorney, although it m ay be able to file d irectly with the court 
should the prosecutor not wish to pursue the matter . In any event ,  the 
prosecut ion will be under the direction of the prosecutor. After a petition is 
filed, the court is to make a prel iminary investigation,  and thereafter m ake 
" informal adjustment," "dismiss the petition" or "set the matter for hearing ." 
Idaho Code § 16- 1814( .5) allows the court considerable lat i tude in  deter
mining an appropriate order for a child found to be an h abitual truant .  

Once i t  has been determined by the court that parents or guardians 
" . . .  are fai l ing, neglecting or refusing to place the child in school . . .  or to 
ha\'e the child comparably instructed . . .  ," m isdemeanor proceedings may 
be brought against such parents or guardians. Idaho Code §§ 33-207, 16-
18 17 .  The prosecutor and/or law enforcement officials would be primarily 
responsible for h andl ing section 33-207 cases. 

Prosecutors have traditionally been afforded broad discretion in deter
mining whether or not to pursue a particular case . State v. Vetsr:h, 1 0 1  Idaho 
595, 596, 618 P . 2d 773 ( 1 980) ; State v .  Ho rn ,  101 Idaho 192, 6 10, P .2d 5.51  
( 1980) ; State v.  Wilbanks, 97 Idaho 346,  509 P .2d 331 ( 1973) ; State v.  Har
wood, 94 Idaho 6 15 ,  6 17 ,  495 P . 2d 1 60 ( 1972) . Prosecutors do have the dutv 
to investigate the evidence and law applicable to a particular set of facts 
brought to their attention,  lnabler v. Pach tman ,  424 U . S .  409, 96 S .  Ct . 984, 
47 L . E d . 2d 128 ( 1976) ; U. S. v .  Napue, 401 F . 2d 107 ( 1968) ; Idaho Attorney 
General Opinion No . 8 1-7 ( 1981) , although it  would appear that a 
prosecuting attorney who investigates a case would h ave discretion to decl ine 
prosecution , i f  in his j udgment the evidence would not sustain the 
allegations, and his decision would not generally be subject to j udicial in ter
ference "unless h e  is acting i l legally or in excess of h is powers . "  State v. Mur
phy. 555 P .2d 1 1 1 0 ,  1 1 1 2  (Ariz. 1 976) . 

With respect to the question concerning the necessity of expulsion as a 
prerequisite to jur isdiction ,  the language of sections .3:3-20.5 and 33-206 does 
create some con fusion . The statute indicates that when the school board finds 
a violation a peti t ion is to be filed "as provided in  section 33-205 ."  Section 
33-205, which describes the expulsion procedure to be used by school boards, 
states in  part : 
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Any pupil who is within the age of compulsory attendance, who is 
expelled as herein provided, shall come u nder the purview of the 
youth rehabilitation law, and an authorized representative of  the 
board shall file a petition with the magistrate division of the d istrict 
court of the county of the pupil's residence, in such form as the court 
may require under the provisions of section 1 6- 1807, Idaho Code .  

On i ts  face, the statute m ight be read as m andating that only those "expelled 
as herein provided ," ,1 1 1d no others, "come under the purview of the youth 
rehabilitation law."  Such a reading of the statute leads to the anomalous 
result that the compulsory attendance requirement would only apply to those 
enrolled i n  public schools , i . e. , those subject to school board expulsion . 
Therefore, the critical issue becomes whether or not there is a means other 
than expulsion for placing an "habitual truant" . . under the purview" of the 
youth rehabil itation law.  

I n  a HJ82 opi n ion .  District J ucl ,l(e Grnr.l(e G ra n a t a  rnled tha t  wh ile prior 
expulsion may lw one way for t lw court to obtain j ur isdiction o\·cr a child in 
a truancy case, i t  is not the only way. Appellate Decision in re Juven ile's Ap
peal from Magistrate's District. Case No.  13293- 1 1 -8 1 ,  J .  Granata ,  5th 
Judicial D istrict , Cassia County (Jan . 7, 1982) . The court noted that the 
language of section 33-20.5 quoted above docs make it manJatory that a 
petition he filed u.:hen a child is expelled . However, J udg..: Granata further 
reasoned that under Idaho Code § 16- 180 1 ( 1 ) .  the court also has j urisdiction 
"[ w)here the act , omission or status is prohibited by federal , state, local or 
m unicipal l aw or ordinan"e by reason of m inority only . . .  , " and therefore a 
violation of § 33-206 would  also p lace the child "unJer the purview" of the 
act , regardless of whether a section 33-205 expulsion has occurred . Id. at 34 . 
While the case dealt with the "attendance regulations" clause of section 33-
206 , the reasoning would also be applicable to the clause dealing with the 
"requirements of section 33-202 ."  That is, s ince the section defines "habitual 
truant" to include "any child whose parents or guardians, or any of them , 
[who] have failed or refused to cause such child to be instructed as provided 
in section 33-202 ," and since truancv is an "act,  omission or status 
prohibited . . .  by reason of minority o�ly , "  the court would have jur isdic
tion under § 16- 1 803( 1 ) . 

Indeed, it would seem contrary to the legislative intent of insuring that all 
the state's citizens receive a min imum of education ,  to apply the court's 
j urisdiction only to those children enrolled in public schools and subject to 
school board expulsion . 

Even i f  the prior expulsion view is taken , the Chi ld Protective Act m ay be 
available as a means of addressing situations in  which a child is not or has 
never been enrolled in a p ublic school, and is therefore not subject to ex
p ulsion . That Act, Idaho Code § 1 6- 1601 et seq . ,  establishes " . . .  a legal 
framework conducive to the judicial processing of chi ld  abuse, abandonment 
and neglect cases, and the protection of chi ldren whose l i fe, health or welfare 
is endangered ."  Under the Act , the court has j urisdiction over any case in
volving a chi ld "who is neglected ,"  Idaho Code § 1 6- 1 603( a) , and a child 
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who i s  "neglected" i s  defined t o  include any child "who i s  without proper 
parental care and control , or . . .  educatio11 . . .  because of the conduct or 
omission of h is parents, guardian or other custodian . . .  " Idaho Code § 1 6-
160 2(n) ( l) . I daho Code § 16- 1 605(2) provides that, " . . .  any person or 
governmental body of this state having evidence of . . .  neglect of a child 
may request the attorney general or prosecut ing attorney to file a petit ion ."  
Therefore, i f  the board or its representatives obtain knowledge that a chi ld is 
l ikely being neglected in its educational needs, it may request that a petition 
be filed under the Child Protective Act , thus bringing the case before the 
court without going through the expulsion process . 

1 Nolte, Home lnst ructio11 i11 Lieu of Public School A tte11da 1 1ce,  in School 
Law in Changing Times ,  pp. 1 - 1. 5 ,  at 2 ( H J82) . 

2Mawdsley & Permuth,  f/om e  /11struct io11 for Religious Reasons: Parc11 tal 
Hig h t  or  Stat e  Opt io11?, 4 Ed . L. Rep. 94 1 ,  951 ( 1 982) . 

3Note,  in State v .  Riddle, wpra ,  the court held that a paren t  may not 
totally disregard attendance laws and then raise the First Amendment as a 
defense to prosecution : 

. . . is the State . . .  required to forbear in the enforcement of  the 
compulsory attendance l aw upon the suggestion from any parent who 
wishes to keep his child home from school that there is a confl ict be
tween school attendance and freedom of religion? Emphatically we 
answer this question in the negative. 

4 l t  might be asked whether state accreditation itself could be used as the 
sole criteria for dis t inguish ing between "schools" and . .  non-schools ."  \\'h i ll' 
such a dc\'ice m ight simplify a board's task in that it coul d  automat ica l ly  rule 
out all unaccredited facilities as "schools,"  it is our opi nion that the 
legislature did not intend the phraseology, "public, private or parochial 
school" of section 33-202, to be synonymous with "accredited school" of sec
tion 33- 1 19 .  

S ection 33- 1 19 requires that the  state board of education ' 'establish stan
dards for accreditation of any secondary school and set forth the require
ments to be met by public, p rivate a1 1d parochial secondary schools . . . for 
accredited status . . .  , " and allows the state board to "establish such stan
dards for all public eleme11 tary schools as it may deem necessary ."  (Emph asis 
added) . If accreditation were the only means of being classified as a "school" 
for purposes of comp ulsory attendance, then attendance at private and 
parochial elementary "schools" would be ruled out, an apparent violat ion of 
the Supreme Court's rul ing in  Pierce v.  Society of Sisters, supra, 268 U . S .  5 10 
( 1928) , that a state may not compel attendance only at a public school. 

Section 3.3- 1 HJ itself refers to an institution which has accreditation with
drawn, as "such school" and states that the board ''may reinstate such school 
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as accredited when in  i ts j udgment such school has again qualified for ac
credited status ."  (Emphasis added) . Thus, it appears that schools fai l ing to 
meet or apply for accreditation status m ay nonetheless be called "schools" for 
other purposes. Indeed, the dictionary defin i tion of "accredit" is "to 
recognize (an educational institution) as maintaining standards that qual ify 
the graduates for admission to higher or  more specialized institutions or for 
pro fessional practice,"  Webster's Ne\\' Collegiate Dictionary 8 ( 1976) , in
dicating that accreditation is a recognized status for particular purposes only,  
but  not necessarily an integral part of the defin i tion of  "school" per se. See. 
State r.; .  LaBarge . . 3.57 A.2d 1 2 1 ,  124-2.5 (Vt .  1976) (compulsory "school" at
tendance does no t  necessarily m ean at te11da1 1cc at a school 011 "approved 
s tat 11s ") . 

Of course. if the board can Yerify that a child is attending an accredited 
school . then the board's inquiry n�'ed not proceed f urthcr . An accredited 
school must be teach ing the prescribed courses during the t ime frame 
prescribed by the statutes and mies .  ( See, Idaho Code § 33-.5 1 2( 1 ) :  State 
Board of Education Rules and Regulat ions For Public Schools K- 12 .  Rules 
A . 4  and E. 10 et seq . and Idaho Code § 33- 120 1 ) . 

"For a more detailed discussion of the legal issues inYolwcl in  ' 'home in
struction," see Mondschein & Sorenson . Hom e  Inst ruct ion in Lieu of Com
pulsory A1 te11dancc: Statutory and Co11sti t 11 t io 1 1al Issues. i n  School Law Up
date - 1982, pp. 2.57-68 ( N . O . L. P . E  . . HJ8.3) : Lines . Prir.;ate Ed11cat io1 1  
Altcmatir.:es and State Reg11lat io1 1 . 12  J . L . & Eel  189 .  206-08 ( 1983) [hereinaf
ter.  Lines] : Mawdslcy and Permuth , Home Inst r11ctio11 fo r HeligirJ 11s Heaso11s: 
Paren tal Righ t or State Option?,  in 4 Eel .  L. Hep. 94 1-9.52 ( HJ 82) : Nolte, 
Home lnstrnction in Lieu of P11hlic School At te11dc1 1 1ce. i n  School Law in 
Changing Times, pp. 1 - 1.5 (N . O . L . P . E .  1982) : Punkc. Hom e  Instrnctio11 and 
Compulsory School At te11da11ce. 5 N . O . L. P . E .  School L . J .  77 ( 1 975) : 
Moskowitz, Paren tal Rights and 'ta l e  Education . . '50 Wash . L. Re\' . 623 
( 1 975) . 

AUTHORITIES CONSIDERED: 

1 .  Constitut ions: 

U . S .  Const . amend . I . XIV.  

Idaho Const . art . IX ,  §9.  

2 .  Statute�: 

Idaho Code § 33-202, § 33-205, § 33-206, § 33-207 , ( 1981) , § 16- 160 1 
et seq. ( 1979 & Supp. 1983) , § 16- 1 80 1  et seq . ( 1979 & Supp. 1983) . 

Wis. Stat .  Ann . § 1 18 . 1 5 . ( l ) ( a) .  

Mass. Gen . Laws Ann . ,  ch . 76,  § 1 .  
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3 .  l1nited States Supreme Court Cases: 

Ingraham v. Wrigh t ,  430 U . S .  6.5 1 ( 1976) . 

Ina bl er v .  Pacht 111a11 ,  424 U . S .  409 ( 1976) . 

R1 1 11yo1 1  v. McCrary, 427 U . S .  1 60 ( 1976) . 

Wisco11si11 v. Yoder. 406 U . S .  206 ( 1972) . 

G ray11cd v .  City of Hock.ford, 408 U . S .  1 04 ( 1 972) . 

Kcyislz ia11 v .  Board of Hcge11 ts, 38.5 U . S  . .  589 ( 1967) . 

Pierce v .  Socil'fy of Sisters. 268 U . S .  5 1 0  ( 192.5) . 

Meyer v .  Nelm1ska. 262 U . S .  390 ( 192.'3) . 

4 .  Idaho Cases : 

S tate v .  Vetsch . 10 1 Idaho .59.5 .  6 18  P .2d 77.'3 ( 1 980) . 

State v .  Hom,  1 0 1  Idaho 1982. 6 10  P .2d .5.5 1 ( 1980) . 

Wyckoff v .  Board of Co1 1 1 1 ty Com missioners of Ada Co11 1 1 ty, 1 0 1  
I daho 12 ,  607 P . 2d 1066 ( 1 980) . 

S tate u .  Wilban ks, 97 Idaho 346, .509 P . 2d 3.'3 1  ( 1 973) . 

State v. Harwood, 94 Idaho 61. 5 ,  49.5 P . 2d 160 ( 1972) . 

State v .  Barney, 92 Idaho 58 1 ,  448 P . 2d 195 ( H168) . 

Ca-;e No. 13293- 1 1-8 1 ,  J .  Granata, 5th Judicial District, Cassia County 
(Jan .  7 ,  1982) . 

. 5 .  Other Cases: 

U. S. v .  Napue, 401 F. 2cl 107 ( 1 968) . 

People v .  Tumer. 263 F .2d 685, app. dism issed 347 U . S .  972 ( 19.53) . 

Bangor  Baptist Church v. State of Maine,  .549 F . Supp . 1208 (D.  Me.  
1 982) . 

Hanso1L v .  Cushman , 490 F. Supp . 109 ( D . m ich . 1 980) . 

Baker v. Owen , 395 F. Supp. 294 ( M . D . N . C .  1 97.5) , affd without 
opinion 423 U .S .  907 ( Hl7.5) . 
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Srn111 a r.; .  Chicago Board of  Ed11ca t io 11 . 39 1 F. Supp . 4.'32 (N .D .  I l l . 
Hl74) . 

Jernigan r.; .  State. 4 1 2  So. 2cl 1242 (Al a .  Cri m .  App . ) .  cert . den ied No. 
8 1 -48 1 (Ala .  HJ82) .  

Hill t' . State. 38 1 So .2d 9 1  (Ala .  Cr .  App .  1 D79) . rff 'd 011 o ther 
gro 11 1 1 d.1· 381 So . 2cl 94 (Ala .  1 980) . 

State r. ,\!11 rphy. S.5.5 P. 2cl l l  10 (Ariz . 197£-i) . 

Peo11lc c .  Y. D . i\J . . . 5D.3 P. 2cl 13.5fi (Colo .  ID7D) . 

State i· . i\J. i\/. and S . E . . 407 So. 2cl 987 (Fla .  198 1 ) .  

i\Ji 1 1a1 1 1 i  i- . Andrc·u·s. 6.51 P . 2d 473 (Ha .  1D82) . 

State t: .  Bailey. G l N . E .  7.30 ( Incl . H JO l ) .  

State r .  Lou·r!f· .38.3 P .2d 9G2 ( Kan .  W6.3) . 

State r .  l'riest .  27 So . 2cl 1 73 ( La .  1976) . 

Co111 1 1 101 1 iccalth t:. Hohcrts. 34 N . E .  402 (r-.tass . 189.3) . 

Perchc111 lides r .  Fri;::,:::le. Sl ip .  op . Civil  No . 1 664 1 (Mass. Hampshire 
Super . Ct . . Nov . 13 .  1D78) . 

State c. Faith Baptist Ch urch of Lo11 iset:illc. 301 N .W.2cl 57 1 ( Neb.  
1981 ) . 

l1Jeycrkorth c. State. 1 1 .5 N .  W . 2d 58.5 ( Neb.  1962) . 

In re Dac is. 318  A.2cl 1 .5 1  ( N . l-1 .  1974) . 

State t: .  Hoyt. 146 A .  170 (N . H .  1929) . 

State v. Alassa . 231 A . 2cl 252 (N . J . 1 967) . 

State v .  Vaughn .  207 A.2d .537 (N . J .  1 965) . 

Stephens v .  Bongart . 1 89 A .  1 3 1  (N . J .  1 9.37) . 

In re Falk. 441 N .Y . S . 2cl 78.5 ( 1 98 1 ) . 

State v. Shar;er. 294 N .W. 2d 883 (N . D .  1980) . 

State of Ohio v .  Whisner, 3.5 1 N.E . 2d 750 (Ohio 1976) . 
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Sta/(' v .  Hershberger, 144 N . E . 2cl 693  ( Ohio 1 95.'5) . 

State v. Bowma11 , 65.3 P . 2cl 2.54 (Or .  App. 1 982) . 

Zebra v .  School District , 296 A . 2cl 748 (Pa.  1 972) . 

State v .  U1Barge, 3.57 A . 2cl 12 1  ( V t .  1 D76) . 

Grigg v .  Co111 1 1 10 1 1 wealth .  297 S . E . 2cl 799 (Va .  1982) . 

State ex rel. Shoreline School Dist .  v. Sllperior Court for King Cou1 1 ty .  
]uve11 ile Court .  346 P . 2d mm (Wash . 1960) . 

State 1; . Hiddlc. 28.5 S . E .2cl .3.59 (W.Va .  1 98 1 ) . 

State v. Popa11z. 3.32 N . W . 2cl 7.50 (Wis .  1 98.3) . 

G .  O t  lwr Authorit ies : 

St ate Board of Education Hules and Hegula t ions for Public Schools 
K- 1 2 ,  A . 4  et seq . . E . 10 cl seq . 

Atty .  Gen . Op .  No. 8 1 -7 .  

Annot . ,  G.5 A . L . H . 3cl 1222 ( 197.5) . 

Lines, Private  Educat ion Alternatives a11d State Hegulatio11 , 12 J .  L. 
& Ed.  189 ( 1 983) . 

Mawdsley & Perrn uth,  Home Inst ruction for H('ligious Hcaso11s: 
Paren tal H igh t or  State Option?,  4 Eel .  L. Rep . 94 1 ( 1982) . 

Mondschein & Sorenson , Home Inst ruction i1 1 Lieu of Compulsory 
At trnda1 1ce: Statutory and Co11st i tu t io1 1al Issues, in School Law Up
date H J82,  at 2.57 (N . O . L . P . E .  1 98.3) . 

Moskowitz, Pare11 tal H ights a1 1d State Ed11ca t io11 . 50 Wash . L. Hev. 
623 ( 1 97.5) . 

Nolte. Home Instruction i1 1 Lieu of Public School A t te1 1da11ce. in  
School Law i n  Changing Times,  a t  1 (N . O . L . P . E .  1 982) . 

Punke,  Hom e  !1 1str1 1c t ion and  Comp 11 lso ry School A t te11da11c(', ,5 
NOLPE School L .  J .  77 ( 1975) . 

DATED this 1 6th clay of September, 1 983 

ATTOHNEY GENEHAL 
State of I daho 
J I M  JONES 

1 1.5 



8.3- 1 2  Ol' l l\' IONS O F  TI I E  ATTO HNEY CENEHAL 

ANALYSI S  BY: 

BRADLEY H. HALL 
Deputy Attorney General 
Departmen t of Educat ion 

BHH : nc 

cc: Idaho Supreme Court 
Supreme Coml Law L ibrary 
Idaho State Lib ra ry 

ATTORNEY GENERAL OPINION NO . 83- 13 

�ts .  Ell ie K iser. Chairman 
Com mission for Pardons and Parole 
Board of Corrections.  S t ale of Idaho 
P. 0. Box 8·fi8 

Boise. I daho 8.3707 

Per Hequesl for Attorne�· Cencral O pi n ion 

QUESTIOi\ PHESENTED:  

In  deciding whether lo parole an  i n ma te .  is a non- unan imo1 1 s  \·ote hy  t h n·l· 
of t he fin· membL•rs of t he commission  for pardons ancl parole ntl i c li' 

COi'JCLUSIOi\:  

B y  statute.  a majority of the com mission for pardons and  parole m ust \'oll' 
i n  fa\·or of an i nmate parole appl icat ion before parole can he gran ted .  If l \\'O 
of tlv· fi \'e com m iss ioners disqual i fy t hemseln·s then t he rem ain i n .l( th ree m ust 
act unan imously in fa\·or of the release. 

ANALYSIS :  

You  h a\·e asked for an opin ion regard i ng the lega l i t y  of a gra n t  o f  paro le  
by a m ajority rather than unanimous \'(Jte of three mem bers of the com
m ission for  pardons and parole .  You h a\'e placed the quest ion i n  the  context 
of t he commission's handl ing of a spec i fic case, that of Ti mothy Wi l l i am 
McGuire ,  No .  1 4022 . The facts o f  the case raise essent ia l ly  four issues: 

( 1 )  \Vhat  are the quoru m and \'o t ing mies of the comm ission for par
dons and paro le? 

(2) Of what effect \\'as the u n an imous \·ote of the th ree commissioners 
to grant paro le  at the Ju ly  7 .  1 983, meeting? 
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(3) Did the commission at its Ju ly 8 rN�eting take valid action to void 
the tentative parole elate extended on J u ly 7 ,  1983? 

( 4) Of what effect was the meeting on the 1 1 th of October where two 
of the three members of the commission voted to affirm the parole 
date earl ier granted? 

From a review of the minutes and resu lts of hearings of the comm ission for 
pardons and parole on the dates of J ulv 7 and 8, and October 1 1 , 1983, 
copies of which are at tached hereto as Exhibits "A", "B" and "C" . respec
tively, it appears that the following facts arc establ ished. 

The commission for pardons and parole met on July 7, 1 983, to consider 
the case of Timothy William McGuire,  No. 14022 . The Ju ly  7 meet ing was a 
formal meet ing of the five-member commission which meets as such o nly four 
times each year. Idaho Code § 20-223; THE POLICIES AND PROCEDURES 
OF THE IDAHO COMMISSION FOH PARDONS AND PAROLE § I I  A 1 ,  
( re,·ised April 1 ,  1 982) (hereinafter POLICIES AND PROCEDURES 
MANUAL. ) \\Then the McGuire case was called , two com missioners, Tony 
Skoro and Faber Tway, disqual ified thernscl\'es because they felt they had a 
conflict of interest . Their recusal left th ree commissioners to h ear the 
klcG11 irc matter: Chairman Ellie Kiser, P .  Mark Thompson and Del Ray 
Ho! rn. After hearing edclcnce on behalf of the inmate, the three com
missioners \'otccl unan irno1 1sly to grant a parole elate to McGuire on or after 
Decernlwr 8. 1983 . Usually, unless the i nmate does something to forfeit the 
gra n t ,  the ten t a t iH· parole action is a fi nal one and the com mission does not 
reeonsider its action .  (Sec. POLICIES AND PROCEDURES MANUAL,  §§ I I  
D G.  7.  8 . )  

The meet i n g  held the next clay was not a regularly scheduled parole 
hearing date. On the 8th of Ju ly  one of the three commissioners who voted 
unanimously in farnr of a release of inmate McGuire, Mr. Mark Thompson, 
was not present, lea\'i ng only two com missioners .  No other parole hearings 
were held , but Chairman Kiser expressed to Del Ray Holm her decision to 
change her vote and to dissent from the unanimous decision rendered in the 
McGuire case the previous clay . Although the minutes of the July 8 m eeting, 
l ike the minutes of the other meetings conducted by the parole com mission ,  
are l acking  i n  the  detail and substance which would indicate what formal ac
tions , motions , resolutions and discussions were entertained by the parole 
commission ,  it appears that Commissioner K iser's action was treated as a 
motion to rescind the McGuire vote which had been final the day before. 
Commissioner Holm manifested affirmance of his prior vote. Com�issioner 
Thompson being unavailable, the McG uire matter was scheduled for a 
rehearing at the commission's regular October, 1 983,  meeting.  

\Vhen the three commissioners met again i n  regular quarterly hearing on 
the 1 1 th of October, 1 983, i t  appears that  they ratified the action shown in 
the minutes of the July 8 meeting which state that . . .  " the Commission will 
void the previously granted tentative parole elate of 717 !83 . "  (Minutes of J uly 
8 ,  1 983,  See Exhibit "B'' . )  I t  appears from the October 1 1 th  meeting that the 
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co111 1 1 1 1ss1on reopened the McG11 irc m a t ter. look m•\\' e\· idence. a nd \·oted 
ane\\' on the parole elate .  The resu l t  of th is · · ]engthy hear i n g:· ( :\ l i n u lcs of  1 1  
October. HJ8:3 .  see Exhib i t  . . C .

. 
) .  \\'<IS t h a t  [ \\'O o f  the l'O lll lll issioncrs rnled i n  

fa\'lir of  reaffirm i n g  t h e  Dccemlwr 8 .  ln83. parole elate and om• com
m issioner d isscn led . 

I .  

\\'hat  are the quoru m  and \·ot i ng  rl'quiremenls of thl' I daho Comm ission 
for Pardons and Parole? 

I n  ordn to understand t i ll' quo rn m  a nd ,·o t ing  princ i ple., \\'h ic l i  an· bin
d i n g  1 1pon thl' com m ission for pardons and parnll' .  i t  is  n ecl'ssa ry l o  l'Xa 1 n im· 
t h e  cons t i tu t ional and s la lu tor\' au t hor i t \· of the  commission as \\'l'll as i t s  
o\\'n p romulgated mies ancl r�' ,e;u la t ions .

' 
In  i ts  function as  a parnll' com

m i ssion .  i t  is the crl'al ion of the l l•gisl a tme .  Idaho Cock § 20- 2 1 0  sa�·s that the  
hoard of  corrl'ct ion 

shal l  appo in t  a stall' com m 1ss1on of  pa rdons and parole . . . .  ,,·h ich 
shal l  s t JC'l'l'l'd to and h a\'l' all r ights .  powl'rs and au thor i t y  of said 
hoard of pardons as arc granted and p rodded hy t he p ro\· i s ions of tlw 
cons t i t u tion of thl' s ta ll' of  Idah o .  

The cor 1 1 1 n ission sha l l  be composed of  fi \'l· ( .'5) memlwrs . . . 

I n  ,e;ran t i n .e; pardons. the crnrn n iss ion of pardons and parole l'Xl'JTisl's tlw 
r i gh ts .  pmn·rs and aut hori ty of l hl' hoard of pa rdons rcfl·rrcd lo  i n  art. I V .  § 
I of the I daho Cons t i t u t ion .  The author i ty  lo paro le a p risoner is not dl'r in•cl 
from the const i tu t ional po\\'crs of pardon or of  co 1 1 1 mula l ion  of  scn l l'lll'l'S . hut  
rat her i s  p rcdica l l'd u pon thl' legis la t i n- a 1 1 t hori ly  l o  es tabl ish s 1 1 i tahlc 
p u nisluncnl  for rnrious cr iml's. S ta 11d!!'f' t' .  Stall ' .  Dfi Idaho 8..JD • .'5.'38 P . 2cl 118 
( ID'i5) : S ta l l' of Idaho r. Dal' id Zy1 1 1 1 \\ ' ils11 1 1 . I daho Ct .  App . Casl' No .  
l ..JAGG . fill'cl \:owml)L'r I .  l \l83 . T h u s .  the p a role hoard i s  a neal 11re of  tlw 
s ta l l' l egisl a t 1 1 re b u t  looks to art . I V .  § I of  th l' const i l u t i cm  as \\'di  as ap
p ropriate s ta tu tes i n  chapter 2. t i t l e  20 . I daho Code. for i ts di rect ions .  

In its function as the parole com m ission i t  is o rgani zat ional ly  and 
procedural l y  ident ical to  the board of pardons identified i n  art .  I V .  § 'i of the 
Idaho Const itution .  Idaho Code § 20-2 10 . Of cri tical sign ificance lo the case 
at hand are the constitut ion's directions perta in ing to the \'CJt i n g  of tlw board 
or comm ission . .. Said hoard. or a 1 1 1a;11 ri ty  thereof, . .  has t he pm\·er lo carry 
ou t  its constitutional and s tatu tory dut i L•s and i t  shal l  t ake no act ion .. except 
by the decision of a majority of said hoard. after a full hearing  in open 
session ,  and until p revious notice of the time and place of such hearing 
art . I V , § 7, I daho Constitution, (emphasis supplied) . 1  

The threshold question is :  What is m eant by the phrase "a majori ty of said 
board?" The answer m ust be sought in the rules of statutory construction . 
The fundamental p ri nciple of statutory construction is to give effect to the in
tent of the legislatu re "as expressed, i r respective of wisdom, expediency, or 
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possib l e  resu l ts . "  Florek v .  S11arks Flying Service. I l l e  . . 83  I d a h o  1 60 . . 3.59 
l ' . 2d .'5 1 1  ( l !lfi l ) .  TI H' rl'fo rl' . a s l a l t t l l' or t·o 1 1 s l i l 1 1 l i o 1 1a l  p ro\·is 10 1 1  t h a t  is p l a i n .  
l'il'ar a n d  1 m a rn h i g1 10 1 1s s pl'aks for i lsl' l f  a n d  m 1 1s l  hl' gin· 1 1  lhl' i n ll·rprl'l a l i o 1 1  
the l a n guage elcarly i m p l ies. State i: . ]onasson .  78 Idaho 20.5. 209 . 29!) P . 2cl 
7 .5.'5 ( 1 8.5G) . G i v i ng the l an guage of this l aw the mea n i n g  \\'hich is clearl y i n
tended . a quorum of the com m ission consists of l h rl'e or more mem lwrs. for 
l h rl'e - a majority of the boarcl i f  ael i n g  unani mously - arc req u i recl i n  or
der lo t ra nsact i ts busi ness . A majority of  the com mission n1 1 1s t  a grcl' in i ls  
clccisions ancl not j 11sl a m a jori t y  o f  a quornm consist ing of  a m ajo r i t y  of  thl' 
commission.  

If thl' l a \\' gon·rn i n g  t ill' body p ro v ides that certa in acts  ma�· be clone 
only  by a 111a;ori ty of the 111c111 hers appoi ntee! or clecll'ci lo t he body. 
il is apparent that the acts specified may not be clone lega l l y  b y  a hare 
1 1 1a jor i l y  of a q 1 1 o rt 1 1 1 1 .  or o f  l l ll ' ll l l iers ] l ITSl' l l l . -1 E .  :\lcQui l l i n .  :\ I U N l 
C I PA L  COHPOHATIONS. § l .'3 . :3 1 b  ( :3rd l'd ID7!l . )  ( E 1 1 1 p l tasis su ppl i l'd) 

In a case s i m i lar  lo t h l' one u nder considerat ion .  Ta/hot t: . Board of 
Ed11ca t io 11 .  1 7 1  Wis. !)74 . 1 4  NYS 2 cl 340 ( HJ.30) . the coml faced a chal lengl' 
l o  t ill' \ ·al i c l i ly  o f  a budget sl'l by a publ ic  hoard of se\·en mc111 l)('rs \\'hcrl' 
t h ree nwm bers of a q 1 1 o rn m  of fom \'olcd for the bu dget.  A \Visconsin 
st a t 1 1 ll'. s i m i lar t o  but m o re ex pl ic i t  than a r t . IV. § 7 of 0 1 1 r  co11sl i l 1 1 t ion.  
pn >vi clcd : 

A m ajo r i t y  of the \\'hole n u m bt•r of such persons or officers shal l  I )(' a 
q 1 1ornm of s 1 1ch hoard or hod�·. and a m ajority of a quorn m .  if not  
f<'ss than a 111a;or i ty of the ichofe 11 1 1 1 1 1 /Jer of such JU'rso 11s or offic('I'.\' 
m ay perform and exercise any such po\\'er. authority or c l 1 1 t�" 

T h l' cou r t then said and h el d :  

I n  defense o f  its p rocedure, t h e  Board h as su ggested that t h e  i t al ic ized 
l an gu a.gc of the section he i n terpreted as i n tending to qual i fy the 
\\'ore! " quorum" a nd not the \\'ore! " m ajor i ty . "  Such i n terprL•tal ion,  
hm,·e\·cr. \\'ould not on!  y do \'iolcnce to al l  kno\\'n rules of legal clrafl
mansh i p. but be redundant  to the defi n i tion of  · ·quoru m . .  given in 
the preceding cla use as "a m ajori�y of the \\'hole number . "  

1 Literal ly .  art . I V .  § 7 p ro h i b i ts t h e  board o f  p a rdons from rem i t t ing any 
fi n e  or forfeiture. and from m aking any com m u tation or pardons except by a 
m ajori ty decision of the board . T h us i t  is clear that when the l cgi�lat urc 
provided for the commission of  pardons and parole to succeed to the rights, 
powers. and a u t hority of the board of pardons establ ished by the con
st i tution , i t  i n tended that a m ajority vote wou l d  be requi red in order to exer
cise the d iscret iona ry power to gra n t  parole, for this responsibil i t y  - l i ke the 
power t o  remit  fi nes and forfei tures or to com m u te a sentence or to gra n t  a 
pardon - is i ts  most i m portant function a n d  consti t u tes the board's very 
raison d'etre .  
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Talbot !' . Hoard of  I-:d11('a f i1111 . su pra a l  :34.3 . . 344 .  

I n  pro m ulgat ing  i ts rnks and regu l at ions .  t h e  paro le eom m ission h as gi \'en 
a l i l l'ral eons trnct ion to  t h e  cons t i t u t ion's cl i n•c t i \'l•: "The eo111 111 ission for par
dons and paro l e  \\' i l l  hold regul ar paro l e  heari ngs eaeh mont h .  Thcsl' 
hearings ,,· i l l nor 1 1 1a l ly lw l'onclu l' led hy a q 1 1on 1 111 of t h ree co111 1 1 1 issioners . "  
PO LI C I ES A N D  PHOCE D U H E  \ I A N U A L.  § I I A l .  A fol lo\\' i ng  prm·ision is 
nHll'l' germanl' :  

A decision to gran t  o r  to  den�· a paro l e  m ust I ll' mack by a ! l la jor i ty  
o f  the  fin· nll'mlwrs o f  the  eom 111 ission . IL  a t  a regu l a r  hearing. t he 
\ ' l l le o f  t h e  t h ree eol l l m issimll'rs is not  1 1 n a n i mo 1 1s .  t i l l' casl' ,,· i l l  lw 
con t i rrnecl to a l i ll le  \\'hen a su ff ie ient  l l l I ! l l l ll'r of  com lllissio rwrs are 
present  t o  obtain a major i t � · \ 'otl' for t h e  fu l l  com ll l issio n .  

PO L I C I ES A :'\ D  PHOCE D U H E  \I A:\UA L. § I I D 4 .  

The i n l l'rprl'l at ion of t i ll' eonst i t 1 1 t ional pro,· is ion by the co11 1 1 1 1 iss io 11 1 1 1 t 1 s l  lw 
accorded some a u t h or i l \' .  

Such a contempora ry l'O l ls l  r I 1 l' l i c 1 n  h�· a c·o-orcl ina le  branch o f  t he 
go\'l'rnnll'n l .  charged ,,· i th  t he cl i r t y  o f  enforcin .g the  s t a t u l l' .  is '"hen 
calkd u pon h�· t i l l' c · 1 H 1 r l -. lo l'l l l I S l l' l l t '  l h l '  .-. l a l 1 1 l e .  l' ! I l i l ll 'd lo l ' l l l l 
s i clt •ra l i o n  and l 'arr il's gn·al  \\l • igh l  for  l \\·1 1 rl'asc 1 m :  Firs t .  i l  is  a 
pract ica l  and adl l l in is l ra l in· cons l l' l ld ion of the al' l :  and second.  
\\' l l l' l"l' l'X lendl'CI on•r a pniocl of  t i m e  leads to  the  co11e l 1 1s io11 t hat 
such consl rnl' l ion bei n .g knm,· 11 to t il l' l egisl a t me has recei \'l•cl i ts l al' i t  
apprm·al as  bei n g  correl' l . 

Un i ted Pacific lns1l l'a 111 ·1· Co1111Ja 1 1 11 [' . Hakl's. SI I daho 5:3/ . . '54.'5 .  (i/ P . 2d 1024 
( 1931)  

I t  i s  clear. then .  tha t  a q 1 1oru 111 o f  the  com m ission for pardons and  paro l l' .  
"that n umber o f  mem lJl'rs of  t he body \\' h ich \\·hrn legal ly  asscl l lblecl i n  t heir 
p roper p laces \\' i l l  enable the  body t o  t ra nsact i ts  p roper business . .

. consists  of  
three m embers . 4 \lcQui l l i n .  \I UN I C I PA L COHPOHATIONS. supra .  § 
13 . 21 .  Un l ike o ther publ ic  com m issions \\'h ich may lega l ly  t ra nsact busi ness 
with a bare majority n>tc of a quoru m .  and despi t e  com nHl!l law pr inci pks 
to the same effect .  the  com mission for pardons and paro le  m us t  h an· the  
unanimous \'Ole of i ts c1uoru m i n  order to  ful f i l l the  s ta tu tory and con
s t i t u t iona l  ]Hm·isions \\'h ich  requ i re that a l l la jor i l y  of  t he hoard agree on its 
act ions: noth in ,l( less \\'i l l  su ffiee. ef. l'eo]!I<' l' . Ki11l l l'!f. :)() I l l  2d 20 1 .  lD.'5 N . E .  
2 d  65 1 ( 1964) : Ornilz  t: .  Holmck. 3GG F .  Supp . 1 83 (ED Ky . 1D'i3) : Ncwhold 
v. City of Stut tgart .  224 S . W .  D9.3 ( 1920) Wood t:. Gordon . . 52 S . E .  261 (W. 
Va 190.5) . "The authori ty which creates a body has the power to f ix its 
quoru m . "  P. Mason. MANUAL OF LEGISLATIVE PHOCEDURE FOH 
LEGISLATIVE AND OTHER GOVERNMENTAL BODIES,  § 50 1 (2) 
( 1 962) . See also 2 Am. J ur .  2d Administrati\'e Law § 19G. 
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No one wi l l  gainsay the fact that  the McGuire case presents 1m 1 1s ual c i r
cumsl ances i n  which coi nciden ta l l \' t wo mcm be rs of the co mill iss i rm. for 
whatever reasons. foci that the ir  c;m fl iets prevent thelll from rendering an 
im part ial  determination . Th is . howe\·er, docs not m ean tha t  there is  not  ex
tan t a \'al idly cons t i t u ted q t 1ont ll l  of the com m iss ion  eapablc of act i ng.  The 
K ansas S 1 1prcnll' Court faced a s imi lar  issue in a case where a parolee ohjl•c
ted to a rc\·ocalion I)\· two of t lw three mclll lwrs of the  state hoard of 
pro bation and parole \\:lll're tlw th i rd chair was mean t .  The comt. in M11 rra11 
r:. State of Kansas. :3D4 P . 2d 88. D l  ( HW4) c p toted one  of i ts ]Hl'\· iot 1s decisions 
and cited abundant other aut h or i t ies for the pr incipJL. that : 

If there arc s tdlicient members of the cot 1 1H.' i l  remai n i ng in o ffice who 
rnle for and sanct ion the work to he clone . . .  to const i tute a majority 
of the ent ire l'Ol lst i l 1 1 l 1 1l ' l l l  l l ll'n 1 l ll·rsh ip. and not ml·n·ly a rna jor i t �· of a 
q t 1or 1 1 1 1 1 .  it Sl'l' l l lS tha t  thei r off ic ia l  al' l ion is rnl id .  Tcmlin!..( to s 1 1 p
port t h is view arc Satcrlec i; . San Fran cisco . 2.3 Cal . .3 1 4 :  Stat e  ex rel. 
/!arty r:. Kirk. ·W Conn .3D5 : K11 0.rc ille c .  Kn o.ri;il/c Water Co 11 111any.  
1 07 Tenn fi47 .  fi4 S . \V .  107.S :  fl !  L . H . A .  888 :  2 Dil lo n .  ;\IUN I C!PAL 
COHPOHATI ONS ( .5 t h  Ed . )  § 5.34: 2 ;\lc:Qu i l l in .  ;\IUNICIPA L  COH
POH ATI ONS. §§ .SD.3 . .  SD4: and llartdcr i; .  Ci / 11 of  Goodland. D7 Kan.  
1 2�J . 1 .3.'3 . 1 .54 P. 2fl.S. 2fi7 .  

. . 

The K ansas S t tprcll l l' Comt t hen held tha t :  

The a uthor i ty conferred upon such aclm inis tral i \'l' body may he  exer
cised I)\· two members of the hoard . . .  where both members concll l' 
i n  the  �tct ion t aken. and the posi t ion o n  the board l o  be held hy the 
th i rd mem ber is ntcanl . 

Mu rray r .  Kansas. supra .  at D2 .  

I n  the present case th rec members of  the f i\'l' mclll her  COlll l l l  iss ion ,  a 
majority of said board.. .  const i tu ted a quorum capable of act ing .  The 
disqual i fi cat ion  of  two llll'lll bers has not  al tered the power of the com mission 
to act . 

\Vhere a number requ i red by statute or o t her rule to const i tute  a 
quoru m is fixed at a defi n i te number, the d i m inut io n  of the m embers 
of the body wi l l  not change the  n umber necessary for a quorum .  

Mason , LEGISLATIVE MANUAL § .502(3) . 

That the com mission is not unanimouslv in  favor of a release for Mr .  
McGuire cannot alter the legal fact t ha t  th�re is a m ajority of the com mission 
able to make binding decisions .  

A zealous advocate for another poin t  of view might point to the "Forward" 
of the POLICIES AND PROCEDURES MANUAL w hich states that : 
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ThL' comm ission rescn·L'S t h e  r ight t o  deviate  from t hese normal  pro
cedu res \\'henen•r i t  dcterm i nes tha t  ext ra o rdinar\' c i rc l lmstances so 
\\'arran t .  The com mission addi t ional ly  resen·es th�· r ight  to act at i t s  
discrl't ion i n  ci rcu mst ances no t  specifical ly ou t l i ned b�· i ts po l icy .  

There be ing a majori ty  o f  the  com m ission able  t o  act .  no emergency exists 
\\'h ieh \\'ould \\'ar ra n t  abro ga t ing t h e  rnles and regu lat ions of  the com m ission 
e\'en if it h ad the po\\'er to din•rgc from i t s  gran t  of a l l thoc i ty .  i\ lo reo\·er, 
. . \Vhere the  stat 1 1 l l' or clnrter  prescribes the  11 1 1m lwr tha t  sha l l  cons t i t u te a 
quornm. i t  cannot be changed hy t h e  body . "  i\lc:Q u i l l i n .  i\1 UNICIPAL COH
PO HATI ONS. s11p ra . § 1 :3 . 27a . : cf. York r: .  Board of Co 1111 t y  Co111 1n is.\ ioncrs 
of Walla \\ 'a/la Co111 1 tu .  28 \\'ash . 2d 8D l .  1 84 P . 2d .577: Fli n t  r .  llorslcy. 2.5 
\\'ash . ().f8 ,  GG P . . 5D:  and Klass r: . County  Co11 1 111 issioncrs. 1 40 Wash ,  43.  248 
P. 77 .  Gri 11 1 111 r. Ci ty  of San Diego. D4 Cal . App . .  3d .3 .3 . l.5G Cal . H p t r. 240 
( 1D 7D) . The comm ission . t h ro l lgh i t s  rnles and regu la t ions. dtws not h an· the  
po\\'er to p rescribe any p roccdl l re d i fferent than t hat  \\'h ich is se t  u p  in  the  
s ta tu te and  the const i t l ! t ion of o l l r  s ta te  for "No rnle  that conflicts \\' i t h  a rnlc 
of  a h ighn order is o f  am· a u t hor i t\ '  . . .  " i\lason. L E G I S LATI VE 
i\ I A!\UAI" .  supra .  § .5 18 (2) . \\'h�·n t he const i t u t ional  and s ta tu tory p ro\'isions 
p rescribe t h a t  a m ajor i ty  of  t he com m ission m l lst make any decis ions  regar
d ing paro le .  it docs not l i e  ,,· i th in  the  pmn·r of t h e  comm ission to fol io\\' a 
p rocecl ure i n  derogat ion t lwn·of. 

I I .  

O f  ,,·hat effect \\'as the J u l y  I th  m eet ing and the u nani mous rnte for a ten
ta t in• paro l e  elate? 

By la \\' t h e  com mission m ust  med at least quarter ly after not ice i s  gin·n i n  
a ne\\'spaper of general c irculat ion l is t ing t h e  names of a l l  p risoners making 
appl icat ion for pardon, Idaho Code § 20- 2 1 3 .  The J ul y  7 th  mee t i n g  \\'as a 
regular!�· scheduled quarterly mee t i ng of t hL• fi\'e- membcr comm i ssion as 
p rescribed by the statute a nd i n  section I I .  A .  l of the P O LI C I ES AND 
PHOCEDU HES i\ I A:\UAL. The fi rst nota t ion  on the min l l tes of the hearing 
s ta ll's that Com m issioners T\\'ay and Skorn clisqual i fiecl t lwmse ln•s from 
hearing the  case because both com m issioners, for reasons not appearing, 
bel ie\'ed t h a t  they h ad con fl icts of i n terest regardi n g  McGu i re's case. It has 
been said t h a t  disqualifica t i on :  

may  be  warranted whene\'er a pub l i c  offic ia l ,  by  reason of  h i s  per
sonal in terest in a m at ter. is placed in a s i tua t ion of temp tat ion t o  
ser\'e h i s  own purpose, to  t h e  prejudice of those for whom t he law 
authorizes h im to act . 

M cQui l l i n ,  MUNICIPAL COHPORATIONS, supra, § 1 3 . 35.  

The recusal by the two com missioners left  a quorum of three members which 
then heard e\'idence regarding  Mr. McGuire's el igibil ity for parole. 
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Thl' minu ll's l'nd \\' i l h  a s tatement tha t  "Thl' t h rl'l' Colll rnissioners hl'ari n g  
the case. th is d a t e .  d id  l'i l'cl  t o  grant a l l'11 l a t in� paro l e  d a t e  on or after 
Decl'mbl'r 8.  ! D8.'3 . " " Sl'e M i n u tes of J u ly 7 llll'l' t ing.  Exhibit  " A . . . I t  \\'ould 
appl'ar  frolll l hl' lll i n u tes t h a t  t h is \\'as a f inal  act ion ancl  that  thl' cornlll iss ion 
cl id not rl'ser\'l' am· motions to reconsicln t h e  case a t  a l a t er l i ml' nor dic l  the  
colll ni iss ion f ix  t h�· fol lo\\' ing clay for fmt lll'r  p roc(•t•d ings : consl'qt tl'n t l y .  one  
m 1 1s l  concl ucll' tha t  on J i dy  7 .  J D8:3 . t here \\'as a bindi n,!.( ancl legal rnll' lo  l'X
lt•nd parnl e .  

I I  I .  

Diel  t he ('( ) l l lm issio11 a t  i t s  J u ly 8 l l lL'c l in ,!.( t ake rnl i cl act ion t o  \'! > id t hl' len
t a t i \·t· parole  e late exl <'11 cl('cl on J u ly 7.  J D8:3!' 

The m i nute� of t he J u l y  8. ID8.'3. m l'et i n g  a rl' cknorn i n a l l'd · · re\'ie\\' of ll'n
t a l i \' ( '  parn!e clall' . .

. 
Exhibit  "Jr' . Because thl' n arra l h'l' of  t hl' m i n u tes of t h is 

1m'l' l i 1 1)!  consists of only fom Sl'n l t·ncL·s i t  is d i fficu l t  to u nders tand by \\'hat  
a 1 1 t hori l y  and l iy \\'hat  proccdurl's t h is llll'cl i n g  ,,·as conducted . Substan t i a l  
d o u b t  a s  lo i t s  ,·a l i c l i ty  arises b(•cause t h e  meet i ng \\'as not prnpl'rly not iced 
nor ,,·as l hl'rl' a q 1 1 o n 1 1 n  prl'sent  for condt 1c l i n g  any busi ness n·la t i n,!.( lo t h e  
Mf'C11 ir(' case. [ \\'O nwllll ll'rs h a d n g  disqual i fied themseln•s . "A less n t 1 1l lber 
than that  req u i red for a q uorn lll cannot con n·nc and transact business . Their 
acts \\' i l l  be rnnsidnl'd rnid . .

. 
� lcQ u i l l i n .  f\1UNICIPAL COHPOHATIONS . 

Sll/J rn . § J :3 . 27 a .  ;\ o  legal s i;.?:nificance can . therefore. Ill' a t tached to t h l' con
cl usions rl'fl c·cted in the rn i n u ll's t h a t  t he ··com lll ission \ 'oted" or that t i l l' 
"Co lll rn ission does l'iect lo schedule a re- hl'ar in ,12; in October. 1 98.'3 . .

. or . " th e  
Colll lll ission \\' i l l  \ 'oid t h e  JH'l'\' iot ts ly granted tl'n t a t i n· parole d a t e  o f  717/83 
bas('(! 0 11 t he cl issc·n t  rnll' cast on //8/8.'3 . ' "  

The l ack of  not icl' of i ts i n ll'n l ion lo again consider the  McGuire llla t ter as 
req u i red by Idaho Code § 20- 2 1 .'3 l eft the colll mission on J u l y  8, I D8.'3 . in a 
pos l me rl'min i scl'n t  of that  of the th ree nll'lllber board of pardons on J an u a ry 
.f .  rn.'37 . \\'he n .  \\' i l hout colll p l iancc· \\' i l h  i t s  notice req u i rements.  i t  p roceeded 
to , ·ote l \\'o- lo-one in fa\'or of a colll m u t at ion in B l acki e  M i l le r's case. The 
Idaho S 1 1 p r'l' ll1C' Comt hl' id t h a t :  

The act ion of  lhl' board of pardons t a ken on Deccmbl'r 5.  I D3f). i n  
the m a t t e r  of thl' appl icat ion of t h is peti t ioner i n  denying s a i d  ap
plicat ion for pardon ended the function of the notice thcret( Jfore gi\'en 
and t hl' sa id meet i l lg of the board of  pardons on J a n uary 4. 1 937 , 
was t herefore \\' i thout  not ice and the com m u t at ion t herein grant ed 
was \·o id .  

Miller r.: .  Meredith . . 5�) I daho .'38.5 .  389 . 83 P . 2d 20(-) ( 1 938) . 

After thl' J ul y  7 m eet i n g  adjourned sine die. the next val id action by t he 
com mission took p l ace on the 1 1 t h  o f  October ,  1 983 .  Any act ion taken on 
J u ly  8, 1 983, \\'as \'oid .  
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IV .  

Of what effect was the  \'ote on October 1 1 ,  where two of the three mem
bers of the com mission for pardons and parole affirmed the previously gran
ted parole elate? 

The minutes o f  the parole comm1ss1on meeting on the 1 1 th of October 
show that a quorum was again present consisting of the same three members 
who u nanimously voted on the McGuire case on the 7th of J u ly,  1 983.  
Hegardless of the inval idity of any act ions taken on the 8th of  July, Chairman 
Kiser's decision to dissent was treated as a motion to rescind the previous 
grant of parole .  Under the accepted rules of parl iamentary procedure ,  the 
motion would ha\'e failed for lack of  majority suppor t .  Mason, 
LEGI S LATIVE MANUAL, supra, § 473 . Were the commission without rules 
or regulations to guide its procedures, then resort to and rel iance upon such 
standard authorities on admin ist rali\'l� law and parliamentary procedure 
would be indicated .  

Whi le its mies do not with speci ficity address the motion-by-motion 
procedures for t ransacting its business, the rules do, clearly ,  speak to the 
question of reconsideration of parole once granted . 2 

The commission's  rules and regulat ions contain a clear and speci fic pro\' ision 
which allows the commission to reconsider a prc\' ious decision to grant parole 
without going through complex formal i t ies o f  motions and \'oles to resc ind.  

I f, after a parole or final release date has been granted but before the 
inmate is released. the commission recei\'es additional in formation 
concerning the inmate which might reasonably ha\'e resulted in  a 
parole or  release date not being granted at a prior hearing, the com
mission may cancel the elate granted and reschedule a new parole 
hearing .  

POLICIES AND PHOCEDUHE �IANUAL I I .  D 8 .  

A re\'iew o f  the minutes from J uly  7 and October 1 1 ,  1 983,  shows that  on 
the l a t ter elate the comm ission recei\'ed addi t ional i nformation concernin g  the 
inmate.  At the J uly 7th meeting the minutes reflect a presentat ion a lmost 
unilateral ly weighted in favor of the prisoner's release. There is no indication 
that a nyone represented the in terests of the State of Idaho - no one spoke 
from the prosecut ion or law enforcement point of \'iew. J udging by the 
minut es ,  on October 1 1 th the com mission was presented with more ba lanced 
evidence of McGuire's suitabil i ty for parole; witnesses appeared on behalf  of 

2The right of the comm1ss10n for pardons and parole to rescind parole 
eligibil i ty is not viola tive of federal due p rocess rights guaranteed by the 
Fourth  and Fou rteenth Amendments. ]ago v. Van Curen , 454 U . S .  14 ,  70 L .  
E d .  2d  1 3 ,  1 0 2  S .  Ct. 3 1  ( 1981 ) . 
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the defendant as well a s  For the state . I t  i s  reasonable to  conclude that had 
the commission been presented with the i nformation of the 1 1 th of October 
at the hearing  on the 7th of Ju ly  the original vote to release would not ha\'e 
been unanimous and the tentative parole date would not have been granted . 

Heconsideration under § II D 8 of the commission's POLICIES AND 
PROCEDURE MANUAL is not actuated by any formal istic rules of 
parl iamentary procedure. I t  is a very pragmatic rule  which allows this com
mission of such serious stewardship and broad discretion to reconsider its ac
tions before they become irrevocable. 

After the rehearing, the three members of the parole comm1ss1on again 
\'oted two-to-one in favor of release. As discussed above, a non-u nanimous 
vote of three commissioners was insufficient to set a release elate for the in
mate. 

Unti l  such t ime as there is a change in  the composi tion of the board or a 
change in McGuire's circumstances which would make h im fit for a parole 
rl'lease . the st a tus q1 10  will 1 1 1 1 cl01 1btecl ly continue. Thl' l' < >nc! t 1sio11 o ff('i"l'cl to 
you al t h is t i l l l l' in answl'r lo yom qul'st ion is that the co111 111issin 1 1  clnl's not 
have the power on a two-to-one \'ote to extend a valid parole date to the in
mate .  

AUTHOHITIES CONSIDEHED: 

1 .  Const itutions: 

Idaho Const itution: art .  IV,  § 7. 

2. Statutes: 

Idaho Code § 20-210 
Idaho Code § 20-223 
Idaho Code § 20-213 

3 .  Rules and Regulations : 

The Policies and Procedures Manual of the Idaho Commission for 
Pardons and Parole, Forward, § I I  A 1 ;  § I I  D7; § I I  D8 

4 .  Idaho Cases: 

Standlee v .  State. 96 Idaho 849, .538 P .2d 778 ( 1975) 

State v. David Zy11 1 1  Wilson ,  Idaho Ct. App. Case # 14466 , filed 
November 7, 1 983 . 

Florek v. Sparks Flying Service, Inc . •  83 Idaho 160, 359 P.2d 5 1 1  ( 1961) 

State v .  ]011asso1 1 ,  78 Idaho 205, 299 P . 2d 7.55 ( 1956) 
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Omit;::. r .  Holmck. :3(ifi F .  S 1 1 p p .  1 8:3 ( E D K y .  J D/:3) 

,\'e1rhold r. Cit !/ of S t u t tgart . 22-1 S . \\ ' .  !l!l.'3 ( l ! J20) 

\\ 'o()(/ r.  Gordon .  52 S . E .  2(1 1  ( \\ ' .  \'a .  JDO!J) 

,\ /11 rra!J r.  Kansas. :3!l-I P . 2d 88 ( l !)(i"I ) 

York !' . Board of Cn11 n t !f Co11 1 1n issioners of \ \ 'al/a \\ 'al/a Coun t!/ ·  28 
\\'as h .  2d 8!l l . 1 8-1 P . 2d 511 ( l !l-1 1 )  

Flin t  l' . l lorsle!f . 25 \\' ash . fi-18 .  (i(i P . 5!l  ( l !lO l )  

Klass r. Cr1 1 1n t !I Co111 1 1 1 i.1"1· ioners. 1 -10  \\'ash . --1 :3 . 2"1 8  I ' .  II ( I ! J2(i ) 

Gri11 1 1 1 1  r .  Cit !/ of Sa11 Diego . !J-1 C a l . App.  :3cl :3:3 . l :J(i Cal . Hpt r .  2-1 0 
( \ !)/!) )  

G .  Other A 1 1 t h or i l i l's : 

-I \ 1c:Q1 1 i l l i n .  \ l 1 1n ic ipal  Corporat ions ( :3d Eel .  l !ll!l) § t :3 . :3 l l i :  § 
I. '3 . 21 .  § I .'3 . 2/a:  l.'3. :3.') 

\ l ason.  \ l a n 11 a l  of Legisl a t i\'e Procl'cl t t rl' for Ll'gis lat in· and Ot hl'r 
Cm-ernml'nta l  Bodies. § 50 1 (2) ( .3 ) :  § .'5 1 8  ( 2) 

2 Am . Jur .  2cl Admin is t ra t in· La,1· § l !J (i 

DATED t h is 2nd day of DecemllC'r. 1 !l8.'3 . 
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ATTOHNEY GENEHAL 
ST ATE OF IDAHO 

ANALYSIS BY :  

D. MAHC HA \VS 
Deputy Attorney Ce1wral 
Chief.  Cri m i nal  J 1 1s l i ce Dil ' is ion 

Exh i b i ts not i nc l 1 1 clecl . \ l a\' he , · iell'ecl 011  clemancl a l  the  office of  t hl' A t to r
ne1· Genera l .  
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LEGAL GUIDELINES O F  THE ATTORNEY GENERAL 

The Honorable David Little 
I daho State Senator 

January 19 ,  1983 

Joint Fin ance-Appropriations Com mittee 
STATEHOUSE MAIL 

THIS I S  NOT AN OFFICIAL ATTORNEY GENERAL OPINION 
AND I S  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE . 

Re: State Range Land Fire Protection District 

Dear Senator Little: 

In response to your com mittee's letter of December 13,  1982, concerning 
the state's l iability for fires originating on state land, the following i s  my 
analysis of the four questions posed by your committee. 

ISSUE N O .  1 :  

Where no statutory provision exists, what is the state's l iability for fires 
originating on state-owned range l and? 

CONCLUSION: 

The state must exercise reasonable care i n  preventing the spread of fires of 
accidental or unknown origin which occur on state-owned lands. 

ANALYSIS :  

Under the Idaho Tort Claims Act ( Idaho Code §§ 6-90 1 et  seq . ) ,  the  state 
h as w aived its governmental immunity from tort claims: "[E]very govern
mental entity is subject to l iability . . .  where the governmental entity i f  a 
private person or entity would be l i able for money damages under the laws of 
I daho.

,. Thus, absent any statutory provision ,  the state's l i abilities are con
trolled by Idaho's common l aw. 

There is l ittle recent legal authority concerning a private landowner's 
l iabil it ies for fires not started by an act of the owner or his employee but 
which originate from his lands and spread to other adjoining lands and 
thereby cause damage . Most legal precedent concerns fires started by rai lroad 
cars on railroad company l and w hich spread to other lands. The general rule 
developed from these cases is that the owner of property is not l iable for the 
spread of a fire w hich is accidently started thereon by the act of a stranger or 
by some other cause with which he has no connection, unless he is guilty of 
some negligence in respect to the condition of the premises or in fai l ing to 
prevent the spread of the fire . See 18 A . L . R . 2d 1081 , § 12, "Fire - Liability 
for Spread . "  
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Howe\'er, a person on whose premises an accidental fire starts must exer
cise reasonable care to prevent it from spreading after he has notice of the 
fact ,  al though he has no connection with i ts origin .  This rule was applied in 
Spence v.  Price. 48 Idaho 12 1 ,  279 P. 1092 ( 1929) and Goodwin v.  Price. 48 
Idaho 129, 279 P. 1094 ( 1 929) . There, the defendant permitted fires of 
unknown origin to burn on his meadows for over fifty days without avai l ing 
himsel f of the opportunity to put out the fi re which he could have e asily 
done. The fire spread to adjoining property which con t ;i ined valuable t imber 
stands. The owners of the t imber successfully sued to recover damages caused 
by the fire. \Vhether there is negligence depends on each particular set of facts. 
However, fail ure to respond quickly to notice of a fire on the owner's 
land (Amhold v. United States. 28.5 F . 2d 326 (C .A .  9th Cir. 1960) , failure to 
determine if the fire has been ext inguished (Arnhold v. United States, supra) , 
and i nadequate methods used in suppressing a fire (Crisco/a v. G11glielmclli, 
308 P . 2d 239 (Wash . 1957) ) ,  have been held to be grounds for fin ding 
negligence in  suppressing a fire which spread to another's land. 

There is a significant possibil ity, under the authority cited above, that the 
state would be liable for fires which originate on state lands and w hich 
spread to other land thereby causing  damage where the state failed to exer
cise reasonable care to pre\'ent its spreading. 

ISSUE NO. 2: 

\Vhat  is the responsibility of the Department  of Lands, when funds are ap
propriated to extinguish fires on state 1 ands, but  it receives no appropriations 
to engage in contractual arrangements with the Bureau of Land Management 
for fire protection activi ties? 

CONCLUSION: 

The legislature's decision not to appropriate money to engage in recip rocal 
contractual agreements with the BLM for fi re protection is a discretionary 
decision \vhich will not subject the s tate to l iabil ity for fai lure  to adequa tely 
fund the state's fire protection services . 

ANALYSIS: 

I t  is in i tially noted that the Department of  Lands does have the statutory 
author i ty under Idaho Code § 38- 104 ( l ) ( a) to enter in to contractual 
agreements with the Bureau of Land Management for fire protection ser
vices . 1  This statute further provides that the expense of such an agreemen t  is 
payable from appropriations and funds a\'ailable for protection of forest l a nds . 
The " operating expenditure" class provides for expenses for "services . "  
Contractual agreements with the BLM would be reimbursed th rough the 
operati n g  expenditure class as a service expense.  

1 The duty of an occupier of land to take reasonable steps to p revent the 
spread of  a f ire is non-delegable in nature . A rnhold v .  United States, 284 
F .2d 326 (C .A .  9th Cir .  1960) . Thus, any negl igence on  the part of the BLM 
in  controll ing fires on state land would be imputed to the state. 
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H owever, even i f  the legislature were to pass a bi l l  which prohibited the 
Department of Lands from expending money on BLM fire protection ser
vices, the state is st i l l  obligated to make all reasonable efforts to extinguish 
fires on state lands of which it h as notice. Thus, the question again is 
whether the state has taken reasonable care to prevent the fire from 
spreading. 

However, in determ ining whether reasonable care was taken to prevent the 
spread of a range fire, the que:;tion of whether the legislature should have 
appropriated money for the Department of Lands to enter in to contractual 
arrangements with the BLM for fire protection would probably not be ad
dressed by the courts because such decisions are legislative in nature and are 
sti l l  protected by governmental immunity .  Thus, in Hines v.  Charlotte, 72 
Mich . 278, 40 N .W.  333 ( 1 888) the plainti ffs suit ,  which alleged the 
legislature's failure to enact cer tain fire protection m e2,sures, was dismissed 
based upon the legislature's absolute immunity concerning what laws should 
and should not be enacted. Sec also Forsyth v.  Atlan ta, 45 Ga .  152 ( 187 1 ) ;  
c . f .  ] . S . K. En terprises, Inc. v .  Lacey, 6 Wash . App.  433, 493 P .2cl 1 01.5  
( 1 972) ; 57  Am.  ]11r . 2d, Mun icipal, etc. , Tott Liability,  § 1 14 .  

The Idaho Tort Claims Act provides a governmen! a l  ent i ty and its em
ployees immunity from any claim which is based upon the exercise or per
formance or the failure to exercise or perform a discretionary function or 
duty on the part of a governmental  entity.  See Idaho Code § 6-904 (a) .  
' ·Discretionary" acts are those which involve planning or policy making and 
include those decisions which require the exercise of reason in  the adaption of 
means to encl, discretion as to how, when, and where the act shall be clone, 
and the courses to be pursued in the attainment of the object ive. Miller o. 
U. S . , 4 10  F .  Supp. 42.5 (6th Cir . 1976) . Thus, for example, the government's 
decision in  McGillic v. U. S. , 153 F .  Supp. 565 (8th Cir .  19 .57) to construct 
dikes to protect a federal nursery from floods may have been negligent, but 
the decision was discretionary and thus immune from l iabil i ty .  

The legislature's decision not to appropriate funds for BLM contracts would 
be clearly legislative and discretionary in nature and not subject to second
guessing by the courts . c . f . Loger v. Washington Timber Products, 8 Wash.  
App . 921 ,  509 P . 2cl 1 009 ( 1973) ; Collins v .  Martin , 1 39 A. 1 22 ,  290 Pa . 388 
( 1 934) . 

ISSUE NO. 3 :  

W h o  has the responsibility for fire suppression on  so called "no-man's" 
land? 

CONCLUSION AND ANALYSIS :  

Our  understanding is that "no-man's" land refers to state-owned lands 
located outside any fire protection district . The state's l iability for fires 
originating on these state lands is as d iscussed in  Issue No . 1 .  
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ISSUE NO. 4 :  

I s  there any obligation o n  the part o f  the state t o  pay the BLM, where no 
contractual arrangement exists for controll ing fires on state-owned range 
land? 

CONCLUSION : 

The state is not obligated to pay for BLM fire protection services where no 
express or impl ied contractual arrangement exists. The state is l iable to reim
burse the BLM if the state does not take reasonable steps to prevent a fire on 
state-owned land which spreads or threatens to spread to BLM land . 

ANALYSIS: 

Absent any express agreement between the state and the BLM, any 
obligation of the state to rei mburse the BLM must arise as promise implied 
from the surrounding circumstances . If an agreement to reimburse the BLM 
cannot be  impl ied from the surrounding circumstances, the  BLM services will 
be \'iewed as volunteered and no obligation to  reimburse would be imposed . 

Any conclusion of whether liabil i ty exists depends upon the facts and cir
cumstances of each case. There m ust exist some objective m anifestations of 
promise by the state to pay for services . In general ,  when a service is per
formed prior to reaching any agreement to pay for such sen'ice, the service is 
deemed to be volunteer and any p romise thereafter to pay is gratuitous. See, 
e. g . , Collard v. Cooley, 92 Idaho 789, 45 1 P . 2d 535 ( 1 978) . However, if the 
state has reimbursed the BLM in the past for services rendered, this may 
create a basis for i mplying a pro mise to pay for future  fire protection ser
vices. See, e . g. Day v. Mortgage Ins. Corp . ,  91 Idaho 605 , 428 P .2d 524 
( 1967) . The state m ay avoid this ambiguity by a clear expression of the state's 
intent not to reimburse communicated to the BLM . 

Finally, if a fire originated on  state l and and spread or  threatened to 
spread to neighboring BLM l and through the state's l ack of reasonable care to 
prevent its spreading, the state would l ikely be obligated to reimburse the 
BLM for services it provided in suppressing the fire . Spence v. Price, supra . 

NT/ti 

Neil Tillquist 
Deputy Attorney General 
Division of Natural Resources 
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February 9 ,  1983 

The Honorable Warren H .  Gilmore 
Ada County Courthouse 
STATEHOUSE MAIL 

THIS  IS  NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

He: District Court Fund - Permi tted Uses 

Dear J udge Gi lmore: 

You have presented three questions about the district court fund for our 
consideration :  ( 1 ) Is it proper to uti l ize the fund balance in  any current year 
to satisfy expenditures or l iabil ities incurred in excess of the budget ap
propriation for that year? (2) Can surplus money in the district court fund be 
diverted to other departments? and (3) If the fund balance of the district 
court fund cannot be utilized to fund expenditures or l iabil ities in excess of 
appropriations. what specific remedies are available to insure that the courts 
arc sufficiently funded in the current year? 

( 1 ) Title 3 1 ,  chapter lG  sets forth the county budget law. I t  provides in 
part that the counties, including the districl court ,  are to operate upon a cash 
basis and that a1 1 11 11al expe11dit 1 1 res shall 1101 exceed appropriat ions except in 
certain specified emergency situations . Idaho Code §§ 3 1 - 1 G05, 3 1 - l GOG, 3 1 -
1607 .  Section 3 1 - 160.5 states in  part that :  

S<l.id budget as finally adopted for the ensuing fiscal year shall specify 
the fund or funds against which warrants shall be issued for the ex
penditures so authorized, respect ively, and the aggregate of expendi
tures authorized against any fund shall not exceed the est imated re
venues to accrue to such fund during the ensuing fiscal year from 
sources other than taxation together with any balances and plus re
venues to be derived from 

.
taxation for such ensuing fiscal year, . . .  

While the foregoing i n  conjunction with Idaho Code § 3 1-867 authorizes ex
penditures from the d istrict court fund, those expenditures must not exceed 
the appropriation for the given fiscal year .  

Tims, i t  would be  proper to use fund balances t o  satisfy expenditures or 
l iab il ities incurred which are within the b udget appropriations for that year .  
I t  wo11 ld not  be proper to  use fund balances for expenditures in  excess o f  the 
budget appropriations f'-'r any year. 

Any expenditure in excess of appropriation that did not come within one of 
the exceptions listed below would probably be unlawfu l .  The county com
missioners, the auditor, and the t reasurer could be personally l iable and 
recovery could be had from them and upon their bonds i f  they exceeded the 
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appropriations established in  the budget. Idaho Code §§ 3 1 - 1606, 3 1 - 1607 , 
3 1 -201 7 .  Garrity v .  Board of Co11 1 1 ty Co111 m issio11crs. 54 Idaho 342, 34 P .2cl 
949. There are certain exceptions which allow expenditures in  excess of  ap
propriations. They are: 

(a) For judgments or orders of comt against the county. ( Idaho Code 
§§ 3 1 - 1.502. 31 - 1G07 , 31 -606: H.J. McNcel Inc. l'. Canyo11 Co 1111 ty. 
76 Idaho 14, 277 P . 2d 554) : 

(b) Pursuant to orders of court adjusting or changing the budget ap
propriations. (Idaho Code §§ 3 1 - 1502. 3 1 - 1607: Bo11 11cvillc Co1 1 1 1 ty  v .  
Hopkins. 94 Idaho 536.  493 P . 2d 395) : 

(c) Pursuant  to changes in  budget appropriations authorized by  la\v 
and appropriated by the county com missioners such as receipt of  un
expected funds from federal or state go\'ernment ( Idaho Code § 3 1 -
160.S ) :  

(cl )  In extra-ordinary situations i f  the  commissioners were to  fail to  
pro\'ide for the operation of some county function such as  the ja i l ,  the 
courts, etc . , the district court could order payment to maintain such 
functions, ( Sec Attorney General's Opinion 79-2) : 

( e) For expenditures to meet emergencies as provided for in Idaho 
Code § 3 1 - 1 608 . 

(2) The question of whether the surplus money in the district court fund 
can be di\'erted to other departments has been answered in  the affirmative in  
Attorney General 's  Opinion 78-36 . That opinion states that  i f  the com
m issioners so desire , they m ay use any monies over and abo\'e appropriations 
from the district court fund for other p urposes . 

It should be noted that Idaho Code § 3 1-867 states that balances i n  the 
d istrict court fund may be accumulated sufficient to operate the district court 
fund on a cash basis but that such balances shall not exceed 60 % of the total 
b udget for court functions for the current year . This would appear to mean 
that any balances above 60 % (or a lesser figure as determined by the county 
commissioners) may be used for other functions determined at the time of the 
setting of the budget under I daho Code §§ 3 1 - 160 1  through 3 1 - 1 605. 

(3) The remedies available are to som e  extent set forth in  Attorney 
General's Opinion 79-2 .  For instance, an action might be m aintained in th� 
d istrict court to compel the comm issioners to maintain the jai l ,  the cour ts, or  
o ther functions of govern ment i f  they have failed to do  so . Other remedies 
such as a declaratory judgment action or som e  form of writ m ay also be used . 

The budget procedure as provided for i n  chapter 1 6  of title .31 would  also 
appear to present a method of obtain ing proper funding.  Williams v. Board 
of County Commissioners of Benewah Coun ty, 48 Idaho 462, 282 P. 367 in-
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dicates that  where the county commissioners failed to provide a sufficient 
salary for the clerk of the probate court in  the county budget, the proper ac
tion to obtain such salary was by appeal  to the district court from the lack of 
action by the county commissioners . If the appeal failed or if no appeal was 
taken, no larger payment coul d  be made for that salary; only the amount ap
propriated could be paid .  

I n  Plan ting v .  Board of Coun ty Commissfoaers of Ada County,  9 5  Idaho 
474, 5 1 1  P .2d 301 ,  a county clerk was successful in  obtaining additional 
salary by suit against the county commissioners . That case was an appeal un
der Idaho Code §§ 31- 1 509, et seq . , from the county commissioners' order 
reducing the salary of the coun ty clerk. 

In summary, i t  is our opin ion that it would be improper to use the district 
court fund to finance expenditures in  excess of appropriations unless those ex
penditures came within one of the listed exceptions to the county budget 
laws. While the district court fund h as been established to fin ance district 
court activities, monies in excess of the courts' budget may be diverted to 
other l awful uses at the commissioners' discretion during the budget setting 
process. Finally, the normal remedies to compel action on the part of public 
officials are available to assure adequate funding for the district court .  

I f  you have additional questions, please call or write. 

Sincerely, 

Robie G. Russell 
Deputy Attorney General 
Chief, Local Government Division 

RGR/t l  

Honorable Ron Bieteispacher 
Senator, State of Idaho 
STATEHOUSE MAIL 

February 14, 1983 

THIS IS NOT AN O FFICIAL ATTORNEY GENERAL'S OPINION, 
AND IS SUBMITTED SOLELY TO PROV IDE LEGAL GUIDANCE 

Dear Senator B ieteispacher:  

You have requested my opinion concerning  events surrounding the senate 
consideration of House Concurrent Resolut ion 10. Specifically, you h ave 
asked when a concurrent  resolution is effective; whether it is effective upon 
filing with the secretary of state's office, upon receiv ing the signature of the 
p residing officers of each house, or upon fina l  action of the second body to 
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consider the resolution. Second. you have inquired, if the concurrent 
resolution is effective upon final action of the second house, whether it is 
final upon completion of the yeas and nays or upon disposition of a motion to 
reconsider. 

Before answering the questions posed, it should be noted that al though you 
ha\·e requested a formal opinion of the Attorney General , clue to I he urgency 
of your request and the necessari ly  brief amount of time to respond to your 
concerns. the following is provided informally for your guidance. Second, 
this opinion is advisory only .  This is especial ly  so to the extent it relies upon 
an interpretation of senate rnles. as art . .3 . § �) of the Idaho Constitution 
states: . . Each house when assembled shall . . . determine its own rules of 
proceeding . . . . .  Accord ingly. so long as the rules do not con flict with any 
prodsion of the Idaho or federal Constitutions, they are val id and subject lo 
ultimate interpretation by the senate. Sec Kee11a11 c. Price. 68 Idaho 423, 
.t.3'i . 1 9.5 P .2cl 662 ( 1948) . 

In order to illustrate the conclusions of law contained i n  this informal 
gu ideline. a brief statement of the facts is appropriate. Idaho Const i tut ion, 
art . 3 .  § 2.3 .  prodcles a mechanism for establ ishing a rate of com pensation for 
members of the legislature. It creates the Cit izens' Committee on Legislat ive 
Compcmalion with thP duty to establ ish the rates of compensation and ex
penses for a two-year legislatiw' period . The section ,  however. allows the 
legislatur e  to reject or reduce the levels of compensation establ ished by the 
commission : 

The rates thus establ ished shall be the rates applicable for the two 
year period specified unless prior to the twenty- fifth legislat ive day of 
the next regular session . by concurrent resolution , the senate and 
house of representati\·cs shall reject or reduce such rates of compensa
tion and expenses . 

This language is repeated in  Idaho Code § 67-4066, which implements art .  3, 
§ 23.  

The questions you lrn,·e posed concern  whether House Concurrent 
Resolution 10 was effect ive in rejecting the rates of compensation prior to the 
t\venty-fifth legislati\·e clay .  The Journal of the Idaho House of Represen
tatives and the "blueback" accompanying HCR 10 indicate that by a vote of 
54- 14-2 it passed the house on January 27 , 1983. -the eighteenth legisl ative 
day . The Senate Journal and the " blueback" indicate that HCR 1 0 , after 
ha\'ing been referred to committee and reported to the floor without recom
mendation, was read for a third time and by a vote of 29-6 passed on 
February 2 ,  1 983, the twenty-fourth legislative day . The docu ments i ndicate 
that the resolution was held for reconsideration after notice was served ac
cording to Senate Rule 38(A) . Further, the documents show that the m otion 
to reconsider was voted upon on February 3 rd and failed by a vote of 1 3-22. 
Finally, the records show that HCR 10 was signed by the speaker of  the 
house and president of the senate on February 7th and filed that day in the 
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office of the secretary of state . The signature of  the President of the Senate 
indicates the resolution passed the senate on February 2, the twenty- fourth 
legislative clay. Accordingly, if the resolu tion effectively can reduce or reject 
legislative pay only after it is fi led with the secretary of state or signed by the 
president of the senate and s peaker of the house, or upon fail ure of the 
motion to reconsider i n  the senate, i t  i s  not effective to reduce legislative 
compensation as the action w as not completed prior to the twenty- fi fth 
legislative clay . 

The first question you have asked is whether a concurrent resolution m ust 
be filed in the office of the secretarv of state before it is effective. I t  is Ill\' 
conclusion that such fi l ing is not  a cc;ndi tion precedent to the effectiveness o.

f 
the concurrent resolut ion. F i rst, it should be noted that concurrent 
resolutions do not derive their val idity from the Constitut ion or the statutes . 
In fact, there is no constitutional  section 0r statute authorizing the legislature 
to pass concurrent resolutions nor controll ing their consideration or 
disposit ion. Rather, they are a creature of  history and legislative rules. Joint 
Rule 6 states : " . . .  concurrent resolut ions . . .  shal l ,  after being passed, be 
filed with the se•�retary of state ,  rather than being submitted to the governor 
for considerai.iun ."  It is possible to argue that this provision creates a man
datorv dutv that all resolutions be  filed with the secretary of state and not be 
effect

.
ive u�ti l  such fil ing takes place . In the context of the rule, however ,  

such interpretation probably is not  appropriate .  The rule simply states what 
is to happen to the resolution "after being passed."  It is most l ikely that the 
rule was intended to facil itate the dutv of the secretarv of state set forth in 
Idaho Code § 67-90 1 to take custody o(" al l  acts and res�lutions passed by the 
legislature ."  I daho Code § 67-902 further provides that al l  "printed bi l ls and 
all amendments thereto introduced in  their respective houses" shal l  be filed 
with the secretarv of s tate "and the same shall constitute official records of 
the State of I dal{o ."  This provision includes, obviously, legislative acts and 
resolutions which were not a pproved . Further,  submission of concurrent 
resolutions which have been approved by the legislature to the secretary of 
state will faci l i tate the secretary of state's duties to publ ish such resolutions in  
the  session laws, a s  required by Idaho Code § 67-904 . I t  should be  seen that 
the secretary of state's function in this regard i s  merely that of archivist for 
the legislature. 

Support for this position can be garnered from the few cases which have 
discussed the nature of legisla tive resol utions . Distinguishing " resolutions" 
from "laws,"  most courts h ave relied upon Webster's which defines a 
resolution as " a  formal expression of opinion, wil l ,  or intent by an official 
body or assem bled group."  See, McGinley v.  Scott. 401 Pa. 310, 1 64 A . 2d 
424 , 430 ( 1960) , and Kalamazoo Mun icipal Utilities Assn . v .  City of 
Kalamazoo, 345 Mich . 318 ,  76 NW2d 1 ( 1956) . Other courts have arrived at 
s imilar defin itions. The Court of Appeals of I l l inois, defined a resolution as 
"a form by which the legislative body expresses an opinion." The Village of 
Gulfport v .  Buettner, 1 14 I l l . App.  2d 1 ,  251 NE2d 905 , 909 ( 1969) . These 
definitions indicate that it is the  expression of a resolution which is impor
tant .  It is difficult to understand ,  in the absence of a compell ing justification , 
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why the effect of an expression of a legislative wi l l  ought to be <lelayed unt i l  
i t  i s  filed with the legislature's . archivist . This i s  especiall:: so when the 
legislature m ust act in accordance with art . 3 ,  § 23 of the Idaho Constitution 
prior to the twenty- fifth legislative clay. As a concurrent resolution takes con
siderable time to be approved by both houses, i f  all rules are followed , it 
would be unreasonable to i n fer an in tent on the part of the framers, that the 
resolution must be filed in the office of the secretary of state prior to the 
twenty-fifth day . The twenty- five clay limit undoubtedly was placed in  art . 
3 .  § 23 to make i t  difficult to reduce or reject the recom mendations made by 
the citizens· com mittee u nless there is substantial concurrence in both 
legislative bodies in suppor t  of such a rejection or reduction . 

The only cases of which we arc aware which provide that an action shall 
not be effective prior to its fil ing with the secretary of state deal \\'ith guber
natorial \'etoes which are required by rnrious state constitutions to be filed 
with the secretarv of state's office bv a elate certain or be inval id .  See, Idaho 
Constitution ,  art : 4 .  § 10 ,  and Ce11�rr11sa v .  Andrus. 99 Idaho 404 , .582 P .2d 
1082 ( 1978) . See also. In re lll terrogatories of the Governor Regarding Cer
tain Bills of the Fifty-first General Assembly, 19.5 Colo . 198 ,  578 P .2d 200 
( 1978) , construing Colorado Constitution. art .  4, § 1 1 . which provisions arc 
similar to the Idaho Constitution. \Ve are aware of no case which has held a 
legislative act to be inrnlid  because it was not filed with the secretary of 
state . 

From the foregoing it is my impression that a court would probably con
clude that the requiremen t  that concurrent resolutions be filed with the 
secretarv of state i s  director\' rather than m andatorv, so such fil ing would not 
be view�d as a condition p r

.
eeedent to the effectivc�ess of the resolution . See , 

Keenan v .  Price, 68 Idaho 423, 1 9.5 P . 2d 662 ( 1948) , and Smith v .  Cenarrusa, 
95 Idaho 8 18, 475 P.2d 1 1  ( 1970) , where the Idaho Supreme Court applied 
similar requirements in a d irectory rather than mandatory fashion . 

The second question you have asked is whether a concurrent resolution is 
valid prior to being signed by the presiding  officer of each house and the 
chief clerk or secretary of the originating house . Again ,  as before, there are 
no statutory or constitut ional provisions requiring  concurrent resolutions to 
be signed in such a manner .  Art. 3, § 2 1 ,  I daho Constitution states: . . All bil ls 
or joint resolutions passed shall be signed by the presiding officers of the 
respective houses . "  This p rovision specifically does not require concurrent 
resolutions to be so signed . Again ,  the only requi rements for signature can be 
found in  the legis lative rules .  See Joint Rules 2 and .5 , House Rules 30 and 6 1 , 
and Senate Rules 1 7(B) and 15 .  

I t  is difficult to see why an  expression of  l egisla tive wi l l  or opinion ought to 
be effective only after sign ature of the presiding officers of either hovse and 
the chief clerk of the origin ating house. I n  these circumstances the signatures 
ought to be viewed as simply a method of proving the accuracy of the contents 
of the resolution and the fact that the resolution duly passed. Other state 
courts uniformly h ave announced this to be the purpose of such signatures . 
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See, e . g . , Thompson v .  Sa1111 ders, .52 NM 1 ,  189 P . 2d 87 ( 1 948) ; Citize11s' 
Co1111cil Agai11st Crime v.  Biork, 84 Wash . 2d 89 1 ,  529 P . 2cl 1 072 ( 1 975) ; 
Harris v .  Sha11 aha 11 . 1982 Kan .  1 83 ,  387 P . 2d 771 ( 1963) ; Childers v. Couey, 
348 So. 2cl 1 349 ( 1977) and Annotation, E ffect of Failure nf Officers of 
Legislature to Sign Bills as Required by Consti tutional Provisions, 95 A. L .  R.  
278 . 

The only real controversy concerning the requirement that legislative acts 
be signed by the presiding officers concerns whether constitutional provisions 
which require such signature arc to be construed as m andatory or directory . 
As evidenced by the annotation at 95 A . L R .  278, the majority of states con
clude that such constitutional provisions are mandatory and therefore if an 
act is not signed by the presiding officers it cannot be given effect .  Some 
states, such as Montana, have formulated this rule based upon provisions 
such as Montana Consti tut ion, art. 3, § 29 , which says that all legislative acts 
are to be construed as " 'mandatory and prohibitory, unless by express words 
they are declared to be otherwise . "  See, Va11gh11 l- Hagsdale Co. Inc. v .  State 
Board of Eq11alizatio11 , 96 P . 2cl 420 (Mont. 1 939) . 

Other states, however, have adopted a different approach . Kansas and 
Nebraska appear to con�true such constitutional provisions as directory rather 
than manclatorv. See, Annotation ,  95 A . L . R .  278 at 284-87 . Recenth•, the 
Utah Supre1�1e Court has chosen to follow the minorit y  posit ion, in D��an v .  
Hampton,  538 P . 2d 169 ( Utah 197.5) . Therein,  the court construed the Utah 
Consti tution to be directory only,  concluding that  i f  the signature of the 
presiding officers of each house were to be required before a legislative act 
cm:ld become effective, the failure or refusal of the presiding officer to sign 
an act would give that person a veto power over the legislation . Noting that 
the purpose for requiring the presiding officers' signatures was evidentiary in 
nature, the court stated at  538 P .  2d 17 1 :  

We hold  that the requirement of the constitut ional provision in ques
tion is s imply to give evidence of the accuracy and authenticity of  the 
bill, and i f  the officer fails or refuses to sign within the five clay period, 
the court can determine from the journals of each house whether the 
proceedings related to the enactment were accurate and authent ic .  

The latter l ine of cases expresses the better reasoned approach and one 
which the Idaho courts would l ikely follow. Keeping in  mind that the 
requirement of s ignature serves merely eviclent iary purposes, the I daho 
Supreme Court h as stated that the journals of the house and senate are the 
preferred sources of evidence concerning enactment  and content of 
legislat ion. See, Worthen v .  State, 96 Idaho 1 75, 525 P . 2d 957 ( 1974) , and 
State ex rel. Brassey v .  Hansen , 8 1  I daho 403, 342 P . 2d 706 ( 1959) . C it ing 
Burkhart v. Reed, 2 Idaho 503, 22 P . 2d 1 ( 1 889) , and State v. Eagleson ,  32 
Idaho 280, 1 8 1  P .  934 ( 19 19) ,  the court stated in  Keenan v. Price, 68 I daho 
423, 435, 195 P . 2d 662 ( 1 948) : "We take j udicial notice of . . .  t he journals 
of the legislative bodies to determine whether an act of the legislature was 
const i tutionally p assed and for the purpose of ascertaining what was done by 
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the legislature . "  Because Idaho h as adopted the "Journal entry rule," 
although the question h as not been addressed direct ! �; by the I daho Supreme 
Court .  i t  \\'ould probably determine that the signature required by legis lat ive 
rules. being merely an eddentiary matter and subservient to the evidence 
provided by the journaL is merely directory.  Therefore, the  fa ilure of a 
resolut ion to contain the signature of the presiding officers and chief clerk or 
secretary of the originat ing house \\'cJ t t !d not be fatal to i ts eff ecti\·eness . Ac
cordingly. I conclude that the signature of the presiding officers and chief 
clerk or secretan· of the originat ing house are not required before a con
current  resolu tim� is effective. 

The final question \\'h ieh you h a,·e asked is. if a concurrent resolution is ef
fcctin� upon fi nal action in the second house. \\'hether such action is final 
upon the yeas and l�ll' nays approving it. or  upon the consideration of a 
motion to reconsider the yeas and nays . Aga in .  it should he underscored t hat 
this portion of my legal analysis rests Pn l i rcly upon senate ru les and joint 
rules concerning \\'hich the senate .  and house and senate in concert ,  respec
tiwly arc tlw fi nal arbitors. Om opinion on this matter, of course, is merely 
ach- ison· .  

The analysis of the effect of senate reconsiderat ion I-ICH 10 must begin 
\\' ith Senate Huie• .38( 1 )  \\'hieh slates :  

\\'hen a question. the decision on \\'hieh may he reconsidered . has 
been cleciclecl b�· the senate.  any senator rnting on the pren1i l ing side 
!IHI\'. on the da\· the \·ote \\·as taken and at the order of business then 
pre�·ai l ing or cl�1 ring the first order of business cal led thereafter. serve 
notice that he may mon• for reconsideration thereof and thereupon. 
if the subject of the mot ion to reconsider effects a bi!L resolution or 
memorial . the same shall be held a l  the Secrl'l tir\·'s desk unt i l  such 
motion shal l  han• been disposed of. 

. 

Senate Huie .38 (B)  cont inues : 

The motion to reconsider m a\· be m ade onl\' during t he fi rst call of 
the tenth order of  business on 

.
the next s 1 1ccec;cl ing lcgisl atin· clay . . .  

There is no question in the present c ircumstances . that the \·ote \\'as one sub
ject to reconsideration . that proper notice \\'as ser\'ed. and that the motion 
was m ade properly on the succeeding legislative day. Nor is there any 
question that the motion to reconsider was defeated the fol lO'.dng clay. The 
question presmted thus. is \\'hether HCH 10 \\'as effectin• on the twenty- fourth 
legislati\'e day. the clay it received affirmancc by the yeas and nays, or not 
until the twenty- fifth clay, when the motion to reconsider the passage of HCH 
10 was defeated . Although Senate Rule 38( A) states that a notice of intent to 
move for reconsideration shall cause the resolution to be reconsidered to "be 
held at the Secretary's desk unti l  such motion shall have been disposed of," 
that is not the encl of the inquiry. The purpose of holding the measure at  the 
.,ecretary's desk is simply to have the resolut ion within the senate's possession 
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the subsequent legislative day when the vote of the previous clay is lo be 
reconsidered . The Senate Hules do not indicate whether the resolution is to be 
given effect when it is passed , subject to nul l ification or repeal should recon
sideration result in the reversal of the previous vote, or whether the cff ec
tivcness is to be delayed until the reconsideration is voted upon. Senate Huie 
48 states : 

In all cases not herein provided for, and in which they arc not in
consistent with these rules or the joint rules of the senate and house of 
representatives . the general rules of parliamentary practice and pro
cedure as set forth in Mason's Manual of Legisl ative Proced ure shall 
govern the proceedings of the senate. 

Accordingly.  anah·sis of the effect of reconsidration requi res rden·nce lo 
!Hason 's. 

At first inspection. there appear to he two sections of A1aso11 's '' hich ad
dress the point directly .  Unfortunately .  they appear to be contradictory and 
require differing concl usions . The first provision of Afo.1·on 's is sec t ion 4G8 (4) 
wh ich slates :  

A legislative act is eff cctivc from the elate the action is taken, even 
t hough a motion to reconsider would still lie in order at an adjourned 
meeting. neco11.\'idcraf io1 1 . d1 1r i 1 1g the t ime  a 111 o t io 1 1 to /'CCOll.l'ider 
111 ay he 11 1ade. is only a co11 t i 1 1gc11 t ;·igh t a 11d docs 11ot postpo1 1 c' the  
c:fjfft ivcncss of the o riginal actio1 1 . Where a city council look an ac
tion which carried a penalty and adjourned the meeting to a later 
elate,  any person \'iol at ing tlie act was subject to the penal ty of the 
act even though the ori ,l(inal act was still subject to reconsideration. 
(emphasis added) 

The second rclernnl provison of 1'/ason 's is section 7.37(G) which states: 

\Vhcrc a bill has been \'Oted upon favorably by both houses, but a 
motion to reconsider i ts action in pass ing the bi l l  is pending  in the 
house last acting on the bill and the bill is still in i ts possession. it has 
not been finally passed by both houses. 

In an attempt to interpret these pro\·isions, certa in rules of construction arc 
particularly appropriate. Firs t ,  all sect ions should be considered and con
strued together to determine tl,eir meaning. See. Magn 11so11 v .  Idaho State 
Tax Com m  . . 97 Idaho 9 17, 556 P . 2cl 1 197 ( 1976) , and ]a11ss Corp . v .  Board 
of Eq11alizat io11 of Blaine Cty . •  93 Idaho 928, 478 P. 2cl 878 ( 1970) . Second, 
the rules m ust be construed as a whole, without separat ing one provision 
from another .  See, Idaho Power Co. v.  Idaho Public Utilit ies Com m . ,  102 
Idaho 744, 639 P .2d 442 ( 1982) , and First  American Title Co. of Idaho, Inc. 
v. Clark, 99 Idaho 1 0 ,  576 P . 2d 58 1 ( 1 978) . Final ly ,  the rules must be inter
preted to the extent possible, to give effect to al l  provisions .  See, Walker v.  
Nat ionwide Fi11a11cial Corp. of Idaho, 102  Idaho 266, 629 P . 2d 662 ( 1981 ) ,  
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Magnuson v. Idaho State Tax Comm . ,  97 Idaho 9 17 ,  E'-56 P . 2d 1 197 ( 1976) , 
and Filer Mutual Telephone Co . t1 • Idaho State Tax Com m . , 76 Idaho 2.56, 
28 1 P . 2d 478 ( 1955) . 

With these rules of construction in m i nd,  each of the two sect ions of 
Mason 's must be scrut inized closely .  An i nspection of section 737(6) reveals 
that it applies to hills upon which a motion to reconsider is pending. There is 
no senate rule or joint rule nor has any section of Mason 's been found which 
requires resolu tions to be dist inguished from bills for the purpose of section 
737 (6) . Indeed, there is no logical reason why section 737(6) ought to apply 
to bil ls and not resolutions. In the absence of authorit\' to the contrar\', sec
tion 737(6) should not be inapplicable to the question presented �imply 
because it refers to bills and not resolutions. Second,  section 737 refers to a 
motion which is pendi ng. Obviously, in the present circumstances a motion 
to reconsider was not pending until  the twenty- fifth legislative day when it  
was duh· made. Under Senate Rule 38 , no motion to reconsider could be 
made u�til the subsequent clay although the notice of in tent to move to 
reconsider was given properly on the twenty-fourth legislative clay .  The 
question becomes then whether the notice contemplated in Huie 38(A) is suf
ficient to bring the present c ircumstances within the purview of section 
737 ( 6) . It is clear Mason 's Man 11al contemplates that a notice \vill serve the 
same function as a motion for the purpose of section 737 (G) . Section 4G3( 3) , 
Mason 's Man ual. states : 

A notice of one clay of the making of a motion to reconsider is required 
by rule in some bodies . \\Then th is is the practice the notice of the 
motion holds up any further action as a result of the vote the sam e  as 
tho11gh the motion to reconsider h ad been made. 

Sim ilarly ,  section 467 ( 1 )  states: "The effect of making the motion to recon
sider, or of ghfog notice of the motion where that is the procedure, is to 
suspend all action on the subject of the motion until the reconsideration is acted 
upon . "  It appears , therefore, that sect ion 737(6) Mason 's 1Ha11 11al applies 
directly to the question at hand . 1  

As i t  appears that section 737(6) applies to the present circumstances, sec
tion 468(4) m ust be analyzed. That section states that an act is effective "even 
though a motion to reconsider would st ill be in o rder . . . " (Emphasis ad
ded . )  Further, the section applies to the period of t ime during which " 'a 
motion to reconsider may be made . . . " (Emphasis added . )  By stating the 
rule in the subjunctive, it appears to be l im i ted in application to circumstan
ces in which a motion to reconsider has not been made but, according to the 
rules, could be made. This interpretation is supported by citation to Bigelow 

1 I t  should be pointed out that two cases are cited by Mason 's as authority for 
section 737(6) . The first, State v.  New London Savings Ban k, 79 Conn.  1 4 1 ,  
64 A .  ,5 ( 1 906) , directly supports the statement o f  the rule .  The second, 
however, Cra wford v.  Gilchrl�t, 64 Fla .  4 1 ,  59 SGJ. 863 ( 1 9 1 2) ,  is inapposite, 
as i t  deals with a situation in which a mot ion to reconsider was passed and 
reconsideration of the previous question subseqmmtlr tabled . 
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v .  Hillma1 1 , 37 Me . . 52 ( 1854) . I n  that case, a resolution was passed at a town 
meeting wh ich allowed a public righ t of way to re\'ert to private ownership .  
The defendant,  thereafter, was charged with trespassing upon the  ground in  
question .  

After deciding that  the town could allow the land to revert to private owner
ship ,  the court cont inued: 

Bu t  it is objected that the tow n  meeting  at which the vote was passed 
to discont inue this way, \Vas adjourned to a clay subsequent to the 
t ime when the pla intiff erected his fences , and subsequent also the 
d ay on which the defendant committed the alleged trespass, by re
moving said fences, and that said \'ote could only take effect from the 
day of the final adjournment of the meeting; because, it is contended , 
i t  was in the power of the town, at any time during the continuation 
of  the meeting, to reconsider their vote by which the road had been 
d iscontinued . 

Without considering  whether it would be competent for a town to re
consider a vote, after the rights of third parties had intervened, de
pended upon such vote, which may well be doubted, it is sufficient i n  
t h is case, that �he vote discont inuing th is road was absolute in i ts 
terms, and at most could be l iable only to the contingency of bein g  
reconsidered at the adjourned meeting.  That contingency never hap
pened. The rights of the plaintiff under that rnte, if deemed con
tingent until final adjournment of the m eeting, then became absolu te ,  
and related back to the clay on  which the vote was actually passed . 

This language seems to i mply that all votes subject to reconsidLration are 
final ,  and that the effect of a success[ ul reconsideration is to nul l ifv the final  
vote .  A close scrut iny of the case, however, indicates that no motio� to recon
sider \Vas made. Accordingly, as the ruling appl ies to situations in  which 
motions h ave been made, it i s  m ere dicta . It is easy to justify such a 
proposi t ion ,  when the rules of legis lative practice allow reconsideration to be 
moved d ays or weeks after the question was considered. See, Crawford v .  
Gilchris t ,  64 Fla .  4 1 ,  ,59 So .  963, ( 19 12) , and State v: New London Savings 
Bank, 79 Conn .  1 4 1 ,  64 At! .  ,5 ( 1906) . I f  that is the situation, there must be 
some certainty concerning the effect iveness of an action taken. The theory is 
somewhat more d ifficul t  to support ,  however ,  as applied to legislative rules 
which al low reconsideration only upon the immediately succeeding clay. 

One final problem should  be discussed; that is that section 468(4) by i ts 
terms, l i mits its application  to instances in which a motion to reconsider 
would be in  order "at an adjourned meeting ."  I f, for the purposes of section 
737(6) a notice of intent to move for reconsideration is synonymous with a 
motion t o  reconsider, so m ust it be for section 468( 4) . I f  that is the case, sec
tion 468( 4) may not  apply to the given circum stances, as the notice of intent 
to reconsider was m ade prior to the adjournment of the meeting. 

Accord ingly, Mason 's section 468( 4 )  can be read not to apply to the present  
circumstances. I f  this i s  so ,  then section 737(6) m ust apply.  There is, 
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howe\'cr ,  an u nset t l ing theoretical gap i n  the logic su pport ing section 737 (6) . 
That is ,  there w i l l  ahnn·s be a del a\'  between the t i m e  a m at ter \Vi l !  h ave 
!wen passed a nd the t im� a notice o( reconsidera tion or motion lo reconsi der 
may be made. It would appear, therefore, that dur ing that amount of t i me,  
the apprornl o f  the body would be e ffective even u nder section 737(6) . Even 
i f  t h is del a\' is but a few moments,  nevertheless d u ri n g  those moments the 
matter  w i l i ° be effect ive . Therefore, to s tate  that  a m at ter is not f inal ly  passed 
if a mot ion is pend i ng fails to consider that  the matter  was approved and for 
al least some period of t i m e  effect ive . This eas i ly  could lead a court lo deter
m i ne that  the logic of section 458(4) is the sou n der and ought to be applied i n  
these c ircumst a nces . t-.1oreover, t h e  principle contai ned i n  section 7.37(2)  t h a t  
a b i l l  is  d ul y  enacted when rntecl u pon affi r m a tivel y by both houses furt h er 
renders the p ro ffered i n terpretation o f  737(6) less than conclusive. 

It is my conclusion that a strict reading of  the rules fa\'ors the appl icat ion 
of sect ion 737(6) as a preferable tech n i cal legal argu men t .  Considera b le 
doubt exists whether t h is question would be resolved merely by reference to 
tech n ical legal arguments. Hather, i l  is m y  p redict ion that a court would at
tempt to resolve the narrow issue by looki n g  at the substance of the e n t i re 
proceed i ng. I t  is clear t h at a vast m ajori t y  o f  legisla tors desired to reject the 
proposed Jc,·els of comprnsatio n .  It  is  also clear that  they \·otcd to do j ust 
that prior to the twenty- fi fth lcgis lat i \'c cla y .  To ndc that the rejection was 
unt i meh· mereh· because the recons i dera t ion which was doomed to fa i l u re 
cou ld n;)t be addressed unt i l  the fol lowing lcgislati\'L' cl ay, is to l'lcrnte form 
on•r s u bsta nce and llrn·arl the will  of the lcgis lat in' .  A com·urn·nl resolut ion 
is  merely a means by wh ich a kgisl a t i n· body expresses a n  opin ion temporary 
in nature and i ncidental to the norm al legisl al iw p rocess. Stale c.  A t lerlm ry, 
300 S . \V . 2cl 80() ( Mo.  App. Crl . 1 97.S) . Sec S u therland.  Sta/ 1 1 /ory Co11s/mc
l io1 1  § 29. 03 . I t  would seem that the legis lature exp ressed i ts wi l l  as con tem
pl ated general ly  by art .  3 .  § 23 , Idaho Co nst . .  and ·t claho Code § G7-
40GG . U nreason ablciiL:�s of a 1T�< i l l  p rnduccd by one among allcrnali\'l• i n ter
pret at ion in fa\'or of  another \\'hich p roducL'S a reasonable res1 1 l l .  Sutherl a n d ,  
Sta / 11 / o ry Co11s/ mcl io11 . § 4.S . 1 2 .  I \\'mild cert ai nly p refer t o  see t h e  senate i n 
terpret i ts rules i n  such a fash ion as to gi n· effect t o  t h e  unquestioned \\' i l l  o f  
t h e  m ajor i t y .  The senate certainly h as that authority .  I doubt a court \\'ould 
subst i t u te its own j udgment for that o f  the senate.  

I h ope this  has pro d ded the legal gu i d a nce \\'hich you han· requeste d . I 
am sorr\' that  I can not defi n i ti\·eh· i nclieatc to \'OU w h ich is the "correct'" i n 
terpret<;t ion o f  t h e  Sena te Ru les . . I ha\'l' ,gi vc1� y o u  m y  i mpressions . I h ope 
they w i l l  be useful to you . 

]Ji be 

Si ncerely, 

J IM  JONES 
A ttor ney General 



LEGAL GUIDELINES OF THE ATTORNEY GENERAL 

February 22, 1983 

The Honorable J amcs D. Golder 
State Representat ive 
Statehouse Mail 
Boise, ID 83720 

T HIS IS NOT AN O FFICIAL ATTOHNEY CENEHAL'S O PINION 
AND IS PHOVID ED SOLELY TO PHOVIDE LEGAL G U IDANCE 

Dear Heprcsentativc Golder: 

This is in response to your questions regarding the validity of the governor's 
actions in \'etoing  \'arious portions of House Bi l l  130 . As discussed below, we 
are concerned that the governor may have exceeded h is authority in ut i l izing 
the line item veto with respect to certain substantive provisions other than 
appropriat ions . Nevertheless , it must also be kept in mind that this guideline 
is merely advisory . Unless the actions of the governor arc judicially deter
mined to be invalid, they are enti tled to a presumption of correctness. They 
should be assumed to be effecti\'e un less j ud icially O\\;rturned . With this 
proviso in mind, we offer the following analysis . 

The governor's veto power is derived from Idaho Const i tut ion,  article 4,  
sections �:J  and 1 1 .  Idaho Constitut ion, article 4 ,  section 10 provides for the 
general \'eto power. That power is available to the governor with respect to 
al1. bi l ls  and is exercised by ei ther accepting or reject ing the ent ire bil l .  I daho 
Const i tut ion,  article 4,  section 1 1  provides the go\'ernor with additional 
authority with respect to appropriation bil l s .  That section pro vi des: 

The governor shall have power to d isapprove of any i tem or items of 
any bil l making appropriations of money embracing district items, 
and part or parts approved shall become a law and the i tem or i tems 
disappro\'ed shall be void, unless enacted in the following manner: if 
the legis lature be in  session,  he shal l  within five (5) days transm i t  to 
the house within \vhieh the bill originated a copy of the i tem or i tems 
thereof d isapproved, together with his objections thereto, and the 
items objected to shall be separately reconsidered, and each item shall 
then take the same course as is prescribed for the passage of bills over 
the executive veto . 

The Idaho Supreme Court has considered the extent of the governor's 
power to disapprove of " any i tem or items" of any bi l l  making appropriations 
of monev. I n  Cenarrusa v .  Andrns, 99 Idaho 404, 582 P .2d 1082 ( 1978) , the 
court w�s faced with the question whether the language of the consti tut ional 
section requires the i tem veto to be l imited to money i tems . The court held 
that the item veto power applies solely to dist inct money i tems in ap
propriation bills .  Therefore, the court found the governor's action in attempt
ing to veto conditions in an appropration bi ll to be an inval id exercise of the 
item veto pmver .  
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I n  the case of Leo11ardso11 v. Moon ,  92 Idaho 796 ,  451 P. 2d 542 ( 1 969) the 
court defined what the term appropriation  means as used in the Idaho Con
sti tution . Therein the court states: 

The Idaho defini tion of the word "appropriat ion" is basically outl ined 
in several Idaho cases (citations omitted) . These cases define ap
propr iation as ( 1 )  authority from the legis lature, (2) expressly given, 
(3) in legal form , (4) to proper officers, (5) to pay from public m onies, 
(6) a specified sum and no more, and (7) for a specific purpose, and 
no other .  

These cases define the l imits of the go\'ernor's power to item veto portions of 
appropriations bills. The cases hold that the power is strictl y  l imited to the 
veto of specific money i tems of appropriations. Reviewing the actions taken 
on House Bi l l  1 30 in l ight of the rules d iscussed above, it appears that  por
tions of the veto exceeded the authorizat ion contained in Idaho Const i tution, 
arti cle 4, section 1 1 .  

The governor vetoed §§ 2 and 3 of House Bill 1 30 .  Section 2 directed the 
state hoard of examiners to " reduce the general account appropriations made 
for fiscal year 1 983 by not  to exceed twelve percent ( 1 2  % ) of the total general 
account approprnition . . .  " with certain exceptions. The sect ion appears to 
merely direct the board of examiners to i nstitute the process of in\'cstigating 
the appropri at ions and to make reductions as may be necessary .  

I daho Code § 67-35 12  permits the state board of  examiners upon in
\'est igation and report of the adminis t rator of the clidsio n  of financial 
management to reduce appropriations as necessary after opportunity for 
hearings by the departments , offices or i nstitutions affected . Presumably, § 2 
of House Bi l l  1 30 merely sought to have the state board of examiners review 
the appropriat ions of the  ,·arious agencies and to reduce them if necessary by 
not to exceed twel\'e percent ( 1 2 %  ) .  The section does not relate to a money 
item of appropriation as construed by the Idaho Supreme Court .  Therefore, a 
veto of such a section w ould appear to exceed the authority granted by Idaho 
Constitution ,  article 4 ,  section 1 1 .  

Section 3 of  the act contains several p rov1s10ns . The most important ap
pears to be an  appropriation for public schools contained i n  subsectio n  2 of 
section 3 of the bil l .  Subsection 2 contains money i tems of  appropriation 
within the m eaning of the Idaho cases. Therefore, the governor's veto of the 
proposed reduction of the publ ic school appropriations w as withi n  the 
authority gran ted by Idaho Constitution, article 4, section 1 1 .  Subsectio n  l of 
Section 3 merely states legislative intent with regard to the way in which the 
reductions should be m ade if they were made. However , since the  ap
propriation i tself was not reduced as a result of the gover nor's action ,  the 
legislative i n tent  regarding the p roposed reductions is no longer meanin gful .  

S ubsection 3 of sect ion 3 of the bill deals with the deficien cy certi fication 
to be made by the state board of education . In particular it p rovides that  the 
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amount of a certified deficiency determ ination should be reduced by the 
amount of the balances in the public school income fund  and by the cash 
d ividend paid to the school d istrict by the s tate insurance fund .  Those 
provisions appear to be outside of the definit ion of m oney items of ap
propriation and therefore are not  subject to line i tem veto . 

As ment ioned above, this discussion is merely advisory . The governor's ac
t ion is ent i tled to presumption of correctness unless judicial ly overturned. For 
example, i n  State v. Hanson, 8 1  Idaho 403, 342 P . 2d 706 ( 1959) , the Idaho 
Supreme Court quoted from an Arizona case with approval as follows : 

The same presumption which attaches in favor of the const i tut ionality 
of a statute with respect to its subject m atter, is i ndulged with re
spect to its form and enactment ,  and the burden of proof is on one 
who claims tha t  a statute is not duly enacted . . .  

This statement quoted by the court is merely one variation of the general 
rule which presumes the constitutional i ty of acts and the regul arity of 
pro ceedings and actions .  Sec Min ich v. Gem State Developers, Inc. , 99 Idaho 
9 1 1 ,  914, .59 1  P. 2cl 1078 ( 1979) In Texas Com pany v .  State, 254 P .  1060 
( 1927) the Supreme Court of Arizona applied the above general rule to the 
specific case of a governor's veto .  Therei n  the court stated : 

We further th ink that a veto exercised b y  the governor is entitled to 
just as much respect as the act of  the legislature i n  original ly passing 
a l aw, and i t  would be proper to say that ,  as we indulge every in
tentment in favor of the constitut ionality of  an act as originally passed 
by the legislature, we should also have the same presumption in favor 
of the constitutionalitv of a veto. The reason for this rule is, of course, 
the respect clue  the 

·
act of a coordinate branch of the government . 

2.54 P .  at 1064 

You have also inquired as to whether the veto of portions of the bil l  
wi thout also vetoing the correspondin g  portions of the t itle violates Idaho 
Constitut ion, article 3, section 16 which provides : 

E very act shall  embrace but one subject and matters properly con
nected therewith, which subject shall be expressed in the t it le; but i f  
any subject shall be e mbraced i n  a n  act which shall not b e  expressed 
i n  the title, s uch act shall be void only as to so m uch thereof as shall 
not be embraced in the t itle. 

This provision requires that  all portions of the substance of the bill be 
covered by the subject matter s tated in the title .  The veto of portions of the 
substance of a bi l l  without s im ilarly vetoing the t i tle does not run afoul of  
th i s  section because after the  veto the  subject m atter of  the bill st i l l  remains 
in t he tit le . As stated i n  Kerner v.  Joh nson ,  99 I daho 433, 452, 583 P . 2d 360 
( 1 978) : 
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The purpose of  this const i tutional prov1s10n i s  to  Jlre\·cnt fraud and 
deception in the enactment of laws and provide reasonable notice to 
the legislators and to the public of the general intent and subject 
matter of the act . ( citat ion omitted) As such ,  the tit le of the l egis
lative act need not serve as a catalog or index lo the subject m atter 
of the act , but need only set forH1 the general subject. (citation omitted) 
The title to the act in question here satisfies this standard . The t i tle 
provides general notice of the subject matter contained in the act .  
The bod\· of the act is not broader than the t it le and docs not en
compass 

.
subjects which are not germane to or which are incongrunus 

with the title. 7!) I daho at 4.52 

Thus.  a violation only occurs \\·hen the subject matter con ta ined in the act 
is broader than the title. \Ve do not bel ieve this to be the· case with respect to 
House Bi l  I 130 .  

DGH/tg 

Sincerely . 

DAVID G .  HICH 
Deputy Attorney 
General 

Februarv 24 . H J83 

Honorable Roger Fairch i ld  
Senator . State of Idaho 
STATEHOUSE I\IAIL 

THIS IS NOT AN OFFICIAL ATTORNEY GENEHAL'S OPINION 
AND IS SUBMITTED SOLl�LY TO PHOVIDE LEGAL G UIDANCE 

Dear Senator Fai rchild:  

You have asked for legal ad\'ice concerning Senate Bill 1044 , which makes 
numerous changes lo the Er nplo>·ment Security Act, ti tle 72 ,  chapter 13 ,  
Idaho Code. Among these changes i s  the addition of a mechanism to al low 
col lection of an additional tax by the enactment of Idaho Code § 72- 1 346A. 
You specifically h ave asked whether this  act is required by Idahc; Const . ,  art .  
I I I , § 14, to originate in the house of representatives rather than in  the senate. 

Idaho Const .  art .  I I I ,  § 14 ,  states in relevant portion : . . . . .  b i l l s  for raising 
revenue shall originate in the house of representatives . "  I f  this is a bi l l  " for 
raising revenue" it may not origi nate in the senate but rather m ust  origin ate 
i n  the house . The general rule regarding legislation such as SB 1044 is that  if 
the revenue raisin g  provisions are " incidental" to the main provisions of the 
act, it may originate in  the senat e .  This argument however specifically was 
rejected in Dumas v.  Bryan .  3.5 I daho 5.57 ,  566. 207 P . 2d 720 ( 1922) , in 
which the court s tated : 
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It will not do to say that th is tax represents a mere incident to the 
main purpose of the bill , for this would be a mere evasion . . .  The 
amount of the tax levy is i mmaterial , for the Consti tution requires 
that all bills for raising revenue shall  originate in the house. 

Accordingly ,  the general rule may not he rel ied upon to allow this bill to 
originate in the senate. 

There is a l ine of authoritv, however , which indicates that this bi l l  mav 
not be " for raising rc\·enue." That  l ine of eases is summarized bv Annotatim{, 
Application of Constitutional Requi rement that Bills for Rai

.
sing Hevenue 

Originate in Lower House, 4 A.  L. R .  2cl 973 a t  980, as follows: 

Certain legislative measures are unmistakably bills for raising revenue. 
These impose taxes upon the people, either directly or indirectly ,  or 
lay duties, imposts, or excises, for the use of the government. and give 
to the person from whom the money is exacted no equivalent in re
turn, unless in the enjoyment, in common with the rest of the cit izens, 
of the benefit of good government .  It is this feature which charac
terizes bills for raisi ng revenue. Thev d raw moncv from the citizens; 
they give no direct equivalent in rctu;n .  U. S.  ex rei. Michels v. James. 
( 187.5: CC) 1.3  Blatchf 207 , F.  cas . no.  1.5464 ; Com .  v .  Bailey. ( 188 1 )  
: 3  Ky. LH 1 10 ;  Th ier111an  Co . v .  Co111 . ( 1906) 123  Ky. 740, 97  SW 
.3(i(j . 

Sec also In re Opinion of ]11st ices. 249 Ala . . 389, :3 1 So. 2d .5.58 ( 1 947) . 

As a complement to the cases ci ted above, other cases have determined that 
particular measures were not bills . . for raising revenue"' in certain circum
stances where the money raised was not used to support " 'general governmen
tal purposes . " '  In Northem Co111 1 t ies /n r;cs tme11 t Trnst u .  Sears. 30 Or. 388 , 
48 1 P .  93.5 ( 1 89.5) , the court held that a b i l l  which increased court costs was 
not a bil l  for raising re\·cnue, and therefore not in contravention of the clause 
of the Oregon Consti tution which is s imilar to Idaho Const . .  art .  I I I , § 1 4 .  In 
so holding, the court noted at 4 1  P. 93G: 

A law which requires a fee to be paid to an officer, and finally covered 
into the treasury ,  of a county, for which the party paying the fee re
ceives some equivalent in return, other than the benefit of good govern
ment which is enjoyed b:, . '.le whole community, and which the party 
may pay and obtain benefits under the law, or let i t  alone, as he 
chooses, does not come within the category of an act for raising 
revenue.  

Accord. In re Lee, 64 Okla .  310,  168 P.  ,53 ( 19 17) . 

I n  Mikell v. Philadelphia School Dist . ,  359 Pa. 1 13 ,  .58 A . 2d 339 ( 1 948) , a 
special property tax was levied to pay for extraordinary school expenses . The 
court indicated that such a tax was not for raising revenue. A similar con-
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clusion was reached in Opin ion of the  Just ices. 233 A . 2d 59, 62 (Del . 1 967) , 
in  which the court stated: 

. . . to qualify as a re\'enue- raising bi l l ,  within the purview of this 
consti tut ional provision , the money derived from the tax imposed 
must be available for the general governmental uses and p urposes of 
the taxing sovereignty, i . e . for defraying its general governmental ex
penses and obl igations. 

233 A .  2d at 62. See also, E vers v .  Hudson ,  36 Mont .  1 3.5 ,  92 P .  466 ( 1 907) . 
The holding in th is later case was reaffirmed in Morgan v .  Murray. 1 34 
Mont.  92 ,  328 P . 2d 644 ( 1 9.58) , in which the Montana Supreme Court stated 
at 328 P . 2d 648 : 

The constitu tional requirement that b i l ls for raising revenue originate 
in the lower house is generally construed as having reference to the 
raising of money for defraying the expenses of the general govern
ment , where the revenue derived from the tax imposed is paid into 
the treasury of the exactin g  sovereign for its own general govern
mental purposes. 

In D11 mas v. Bryan.  35 Idaho 557 ,  207 P . 2d 720 ( 1 922) , the Idaho Supreme 
Court held that a property tax of general applicabi l i ty wh ich raised money to 
assist schools could not originate in the senate .  Although some of the above 
cases deal with school funding and appear to confl ict with D11mas they can 
be distinguished in that the revenue in each case was paid directly to the 
school district rather than to the state general fund as in Dumas. Accord
ingly, the revenue in those cases truly was not avai lable for general govern
mental p urposes. 

With the exception of State ex rel. Parsons v. \Vorkmen 's Compensation 
Exchange, 59 Idaho 256, 8 1  P. 2d 1 101  ( 1938) , the only cases which have 
been decided on th is issue by the Idaho Supreme Court have involved taxes of 
general applicabi l i ty which are to be paid to the state's general fund.  It is my 
i mpression that were this issue to come before the Idaho Supreme Court ,  i t  
would be inclined to fol low the authority which holds that SB 1 044 is not 
" for raising revenue." Although such a r�sult  is not required by Idaho case 
law, I believe the court would adop t  this conclusion based upon a reading of 
the above cases in conjunction with Dumas and cases cited below. In  D umas 
the cour t  held that the measure i n  question should have originated i n  the 
house, s tating: 

It provides for levying a direct tax against all property in the state, for 
government purposes . . .  This is truly a tax levied for governmental 
p urposes as it would be if levied for the construction of a capitol 
bui lding, an  insane asylll m ,  or for the support of any department of 
the state government,  and t herefore falls within the inhibition of  art . 
III , § 14 of  the constitution .  
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35 Idaho at  566. 

As can be seen, the court was careful to demonstrate that the act in 
question did fund general governmental purposes . Al though the court did not 
decide specifically that such a requirement must be met before a measure will 
be considered to be " for rais ing revenue," by implication, the conclusion that · 

such a purpose was required would appear to be sound. Accordingly, if SB 
1 044 can be viewed properly as not in  support of general governmental p ur
poses, i t  may not fall with in  the prohibit ion of art .  I I I ,  § 14 of the Idaho 
Constitution .  

A similar provision to  SB 1044 was considered by  the New Jersey Superior 
Court in Raybeslos-Manhattan , Inc. v. Glaser, 144 N . J .  Super. 1 52, 36.5 A . 2d 
l ( 1 976) . There a senate bill which became law levied a tax on any employer 
who ceased doing business in the state of New Jersey . The amount of tax was 
to be equal to the total value of non-vested pension benefits for employees 
who had been employed by the employer ceasing business for fifteer. years or 
more. The statute further provided that employees with at least fifteen years 
of experience with the employer could file a cla im to be paid the equivalent 
of their non-vested pension benefits. Quoting Mickell, supra,  the court held 
that the tax was not "for raising revenue" because i t  was not used for 
"general governmental  purposes . "  Rather, the bill const i tuted a tax on the 
employer for the benefit of the employees, j ust as SB 1044 provides . 

I t  is quite possible that an Idaho court could reach the same conclusion.  
Reference to Idaho Code § 72- 1 302 indicates that the p urpose of the E m
ployment Security Act is " to [ e]ncourage employers to provide more stable 
employment and by the systematic accumulation of funds during periods of 
employment to provide benefits for periods of unemployment . . .  " I t  should 
be noted that the money accumulated under the provisions of the Em
ployment Security Act i s  placed not  in  the general fund, but  in a special em
ployment securi ty fund established by Idaho Code § 72- 1 346 .  This fund may 
not be used for any pur pose except as allowed by the Employment Security 
Act .  I n  this regard, the fund is in  the nature of a trust fund which is not 
available for general governmental purposes but rather m ay be used only to 
provide unemployment compensation for the covered workers. See Totusek v. 
Departmen t of Employment ,  96 Idaho 699 , ,53,5 P . 2d 672 ( 197.5) . 

I ndeed, at least one justice of the Idaho Supreme Court has indicated that 
the unemployment t ax is not one "for raising revenue." I n  In re Gem State 
Academy Bakery, 70 Idaho 53 1 ,  542, 224 P.2d .529 ( 1 950) , Justice Givens 
stated : 

The in tent and purpose of both the state and national governments in 
enact ing the unemployment compensation statute was not to raise 
money for revenue purposes, but to raise money to do away with un
employment . . .  
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Although th is statement was m ade in dissent, the issue was not one contrarily 
decided by the court nor in fact e\'en addressed by the m ajority opinion. 

Finally, in State ex rel. Parsons v .  Workmcn 's Compensat ion Exchange, S9 
Idaho 2S6 ,  8 1  P .2d 1 10 1  ( 1 938) , the court faced a challenge to an  amend
ment to the workmen's compensation l aw which provided that if a worker 
should be ki l led in an accident covered by the workmen's compensation act 
and if that worker had no dependents, the employer should pay $ 1 ,000 to the 
State Industrial Administration Fund . The bill was challenged on the grounds 
that  it raised re\·enue yet originated in the senate. E \'cn though the act 
required taxpayers to pay money to the state, the court indicated that it was 
not a measure for rt'\'enue rais ing.  This demonstrates at least one example in  
wh ich the  cour t  has  a\'oided in\'alidating an act which dcies not pl ace revenue 
in to the general fund.  

There is  some d isturbing dicta in Parsons. SD Idaho at 260, to the effect 
that  "the pro\'ision in quest ion is neither a license nor an excise lax ."  Further, 
the court commented: "It can make no difference with the \'al idity of the 
law.  for what purpose the stale uses the fund . "  SD Idaho al 2G2 . I assume the 
court made the lat ter statement under the rationale that since the payment in 
question was not ren•nUL' i ts use was immaterial . The first statement , 
howc\·er, is somewhat bothersome because it seems to in frr that excise taxes 
are for rais ing re\'enue and the Idaho Supreme Court h as stated in  another 
context that the u nemployment compensation tax is an excise tax . Sec E11 1 -
ploymc11 t Security Agency i:. Join t  Class "A .. School Dist . . 88 Idaho 384 , 400 
P .2d  .3/7 ( 1 96.S) . Because the comment in Parsons is of such a pass ing nature  
and is clearly dicta in the case, i t  should not be  rel ied upon to  hold that SB 
1 044 must not originate in the senate. I n  fact . when the whole issue is con
�idered. it is prob a bl�· of m arginal relc\'ance. Further, i t  should be pointed 
out  that at least one comt has refused to adopt the "general gowrnmcntal 
purposes" test . without com ment . Sec Glasgo rc v .  Aetn a  Ins. Co . .  284 Ala. 
1 7 7 .  22.3 So.  2d 58 1 ( H JGD) . 

J ust as the workmen's compensation statute was deemed by Justice Givens 
not to be rc\'enuc raising. and as the courts found t! 1e t axes in Parsons and 
Raybestos not to be re\'enue raising, the court certainly could conclude that 
SB 1044 is not " for raising rc\'enue . "  If not for the concerns stated in the 
previous paragraph I would be quite confident that SB 1 044 could originate 
in the senate .  Gi\'en these concerns, howe\'er, the conclusion is somewhat less 
clear .  Although the court could decide not to apply the "general govern
m ental purposes" test, or could find in this instance that the tax is an excise 
tax and , tlrns, is for raising re\'enue, in my esti mation, it probably would be 
inc lined to characterize the i ncreased lev ies as not in furtherance of general 
governmental purposes, not re\'enue raising, and hence not in violP.tion of 
ar t .  IIL § 14 of the Idaho Constitution although , again ,  this conclusion can
not  be stated with absolute certainty. 

I hope th is has answered your concerns. I f  you have further questions or 
comments, p lease feel free to contact me.  
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S incerely, 

KENNETH R. McCLURE 
Deputy Attorney General 
Division Chief - Legislative/ 

Administrative Affairs 

February 28, 1 983 

The Honorable M ichael Strasser 
Representative, District 1 2  
STATEH OUSE MAIL 

THIS IS  NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS  SUBM ITTED SOLELY TO PROVIDE LEGAL GUIDANCE . 

Dear Representative Strasser: 

You h ave asked whether House Bill 75 is constitut ional . We have examined 
the bill in i ts amended version under the contract clause and other provisions 
of the U . S .  and Idaho consti tutions . 

House Bi l l  75aa would amend title 4 1  of the Idaho Code to provide that an 
i ndividua l ,  group,  or blanket disabil i ty insurance policy or subscriber's or 
health m aintenance organization contract "delivered, issued for del ivery, 
used, amended or renewed" after Ju ly  1 ,  1983, shall exclude the coverage for 
elective abortions unless the exclusion is waived bv endorsement and an ad
d itional p remium paid. The bill defines an electi�'e abortion as one under
taken " for  any reason other than to preserve the l i fe of the female upon 
whom the abortion is performed . "  

We wi l l  note from the outset that the following discussion i s  general in  
nature clue to  the fact that a determination of whether proposed legislation 
would i mpair a particular contract would require a review of that contract . 
Because \Ve have not be presented with any specific contract, it is impossible 
for us to offer speci fic advice in that regard . 

The federal and state constitutions provide for the protection of contracts 
by prohib i ting a s tate from passing any law impairing the obligations of con
t racts . U . S .  Constitution Art .  I ,  § 1 0 .  Idaho Const. art .  I, § 16 .  The federal 
constitution's reference to "contract" refers to all different  kinds of valid con
t racts . Filipkowski v. Springfield Fire a 11 d  Mari11e Insura11ce Co. , 206 Wis .  
39 ,  238 N . W. 828 ( 193 1 ) .  I t  includes contracts to which the  state i s  a party. 
Hessick v. Moy11iha11 , 83 Colo. 43, 262 P .  907 ( 1 927) . 

The i mpairment  clause h as been, i n  modern t imes, l iberally construed to 
prohibit only unreasonable impairments .  Re State Employees Pe11sio11 Plan ,  
364 A .2cl, 1 228 ( l976) . The question of whether a law impairs the ap-
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plication of a particular contract is not always susceptible to any easy 
solut ion.  The prohibit ion against i mpairment of contracts is not absolu te and 
i s  not  to be read with l i teral exactness l ike a mathematical formula .  Lyon v .  
Flournoy. 27 1 Cal . App .2d 774 , 76  Ca l .  Rptr. 869 ( 1969) . An obligation of  
contract is . . impaired" when a party i s  deprived of the  benefit o f  i t s  contract 
or when the enactment changes the obligations in favor of one party against 
another. either by enlarging or reducing the obligations . Northern l'. H. Co. 
v .  Minnesota.  208 U .S .  583 ( 1908) . Generally, the test of impairment is met  
by showing tlrnt  the \'alue of the contract h as been material ly diminished. He 
Fidelity S ta te  Bank. supra; Ph illips v .  West Palm Beach . 70 So .2d 345 
( 1953) : School Bldg. Finance Com mit tee v .  Bet ts. 2 16  Cal . App. 685 ( 1 963) . 

I n  conformit \' to the well establ ished rule that the laws in  effect al the t ime 
and place of n;aking a contract enter into and form a part of i t  as though 
they were expressly referred to and incorporated in  i ts terms, the obl igat ion 
of a contract is measured b\ '  the standard of the law in force al the t ime i t  
was entered . Fideli ty S ta te  Bank v .  North Fork High 1cay Dist . . 3.5 Idaho 797 , 
209 P .  449 ( 1 922) . The provision of the consti tut ion which declares that no  
state shall pass any l aw impairin g  the obligations of a contract docs not apply 
to a law enacted prior to the m aking of a contract the obligation of which is 
claimed to be impaired . Although a statute tending to impair the obligations 
of a contract is inoperati\'c as to contracts exist ing at the t ime of the statute' s 
passage. it may ne\·erthcless be rnlicl and operat i\'e to f uturc contracts .  
Shclojsky t: .  Hclsby. 32 N .Y . 2cl .54 ,  .343 N . Y .S . 2cl 98, 295 N . E . 2d 774 ( W73) . 

Clear!\' a statute which affects contracts clcli\'ered or issued for deliver\' a f
ter the effect i\'e elate of the statute docs not impair the obligations of the 

.
con

tracts as contract rights do not attach until the policy of insurance is 
del ivered or issued for deli\'ery . Sec Williston 0 1 1  Con t racts . . 3cl ed . . § 906. 
Also, clearly, the statute will impair the obl igations of contracts which are 
used or amended after its effect ive elate but  under which contract rights have 
accrued prior to its effective elate .  See Williston 0 11 Con t racts. 3cl eel . § 90 1 .  
Finally, renewal of a pol icy of  insurance is viewed as a new and separate 
contract , so to the extent  the statute appl ies to pol icies renewed after July 1 ,  
1983 , it is valid .  See Williston 0 1 1  Con t racts. §§ 90 1 ,  906 . 

I n  re\'iewing House Bil l  /.Saa.  it attempts to affect con tracts r ights which 
accrue both before and after t he effect i \'e ela te of the bil l .  Accordingly ,  
although the  statute i tself i s  val id  as applied to  future contractual obligations, 
i t  m ay not be applied to exist ing rights .  Sec Shelojsky, supra .  To avoid any 
ambiguity or constitutional infi rmity, i t  would be advisable to state clearly 
that  this bill applies only to those contracts which are cleliverecl , issued for 
delivery or renewed after J uly 1 ,  1983 . 

Thus, while the amended bi l l  is acceptable to the extent i t  affects contrac
tual rights which accrue after the effective elate to the extent the amended 
bill affects contracts which are "used" or "amended" in a manner that is 
unrelated to t he benefits received for elective abortions, the amended bill 
constitutes an  i mpairment of existing and vested contract r ights. 
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Second, you have asked whether House Bi l l  75aa violates the equal protec
t ion or due process clauses of the Fourteenth Amendment to the United Stales 
Constitution .  It is a woman's right to obtain an abortion before the fetus ob
tains viabil ity . See Roe v. Wade, 4 1 0  U . S .  1 13 ( 1 973) . As slated by the U . S .  
Supreme Court i n  Maher v .  Roe, 432 U . S .  464 , 473-4 ( 1977) : 

[Hoe v. Wade] did not declare an unqual i fied .. constitutional right to 
an abortion ,"  as the district court seemed to think .  Bather, the right 
protects the woman from unduly burdensome i nterference with her 
freedom to decide whether to terminate her pregnancy. It  impl ies no 
l im i tation on the authority of a state to make a \'alue j udgment 
favoring childbirth over abortion . . .  

I f  the state enacts a statute which places an "undue burden" on a woman's 
fundamental righ t lo privacy concerning her right to seek an abortion ,  it 
m ust be j usti fied by a compelling state interest .  See !iiahcr u .  Hoc, 432 U . S .  
464 ( 1977) ; Plr111 1 1ed Pare11 thood Ass11 .  of Ka11sas City v .  Ashcroft . 65 F .2d 
848,  85.5 ,  (8th Cir .  198 1 ) ;  Akron Cen ter. etc. u .  City of Akron .  fi51 F .2d 
1 198,  1204 (6th Cir .  1981 ) ; and Charles v. Carey. fi27 F .2d 772 (7th Cir .  
1980) . Finally, if the statute places no " undue burden" on the individual's 
right to seek an abortion, i t  need only bear a rational relationship to a 
legi t imate state interest . See Harris u .  McCrea . 448 U . S .  297, 324 ( 1980) . 

The only court to consider a statute s imilar to House Bi l l  7.5aa is the Uni ted 
States District Court for the Eastern District of Pennsylvania in Amcrica11 
College of Obstet ricians am{ Gynecologists. Prn nsylr;an ia Sec/ion u. Thom
h1 1 rgh , .5.52 F .  Supp 791 ( E . D .  Pa. 1982) . In that  case, the court found that 
the statute did not impose an undue burden upon a \\·oman's right lo pri\'acy 
in choosing to have an abortion. Discussing  the statute, the court commented 
at 552 F .  Supp. 805 : 

The limitation of insurance coverage does not itsel f affect the abortion 
decision or its effectuation . Insurance co\'erage merely affects the 
source of payment .  Full abortion coverage still may be purch ased . 
Even a�suming that increased insurance costs could constitute a legally 
significant  burden, there is no evidence in this record that section 
3215  (e) will require purchasers of comprehensiv.e coverage to pay 
more after the act than they paid before the act . Section 321.5  (e) 
is rationally related to the public policy of the Commonwealt h  en
couraging childbirth over abortion . . .  It ensures that opponents of 
abortion wil l  not be required to p urchase coverage which they would 
not desire to use . . . 

Because the court's decision was whether or not to issue a prel iminary in
junction against the enforcement of the statute, because evidence was not 
before it that the bill would cause an increase in insurance rates and 
therefore an undue burden, it is not necessarily dispositive of the quest ion . As 
the court noted, if e\'idence may be introduced which shows a significan t  in
crease i n  abortion i nsurance costs, the statute might well have to be j us tified 
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by a compelling state interest .  As decided by Ashcroft ,  Akron Ce11 ter, and 
Charles v.  Carey, supra, a state's interest in encouragin g  childbirth over 
abortion is not a compelling interest . We are unaware to what extent ,  if any, 
House Bil l  75aa wil l  cause abortion insurance to i ncrease in  price. I t  may be 
that the price of the insurance wil l  be nominal and therefore not an undue 
burden . It further ma\· be that u nder the provisions of House Bil l  775 in
surance carriers may choose not to provide i nsurance at all for elective abor
t ions .  I f  this  should turn out to be the case, the s tatute at that poin t  i n  t ime 
mav well const i tute an undue burden, therefore requiring a compel l ing state 
int�rest .  Until such evidence is shuwn , however, the statute is facial ly val id 
and must be presumed to be const i tutional . 

Finally, it has been suggested that the statute may violate the federal con
st i tution's prohibitions against sex discr imination . This objection is not well  
taken. sec Grncral Elect ric Co. t: .  Gilbert . 29 U .S .  125 ( 1 876) . I hope this has 
answered your questions and concerns. I f  \'OU need further information . 
please contact me. 

Si ncerelv . 

KENNETH H .  i\ lcCLURE 
Deputy Attorney General 
Division Chief - Legislat ive/ 

Adm i nist rati H' Affairs 

KH.i\I /  be 

:-.fr .  Keith Roark 
Bla ine Count\' Prosecutor 
P . O .  Box 7.56 
Hailey. I D  83333 

Re: Prosecutorial c!iscretion 

:-.tarch 10. 1 983 

THIS IS NOT AN OFFICIAL ATTOR NEY GENERAL OPI N I ON,  
AND I S  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear Mr .  Roark: 

\Ve have considered the questions you submi t ted on February 1.5 ,  1983,  
and have concluded thev should be answered as follows : 

1 .  Under Idaho la te . i 1 1cl11di11g J . C.  § 31 -2604 , is the prosecutin g  attorney 
of each county required to prosecute all crim inal actions or does the  
prosecuting attorney have discre tion in  deciding  what cr iminal actions t o  
bring and  what criminal actions t o  maintain? 
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It is a well established principle in this and most other jurisdictions that the 
county p rosecutor has broad discretion in the matter of prosecuting criminal 
offenses, includin g  the discretion to decide whether to prosecute or not 
p rosecute in  particular instances. 

Idaho Code § 3 1-2604(2) provides that the p rosecuting attorney shall have 
the duty to "prosecute all criminal actions for violation of all laws or or
d inances, "  except for certain minor offenses and those resulting from the 
violation of city ordinances . 

It is qu i te clear that this statute does not circumscribe the prosecutor's 
discretion .  In the first place, it does not purport to do so inasm uch as i t  
speab to a duty to prosecute "actions . .

. 
that is. proceedings already commenced 

as a conseq1 1ence of a decision lo proceed . There is nothing in the statute 
wh ich states that a county prosecutor is requi red to prosecute all offenses or 
allegatiom of crime which may come to his attention .  

Moreover. there i s  an unambiguous prececlential basis for the proposition 
that the prosecutor1 is the State's representath·e for the prosecution of 
criminal offense.� and has sole authority, not generally subject to j 1 1d icial 
supcr\'ision .  to decide which cases shall be prosecuted. 

Statements of that principle in the opinions of the Idaho Supreme Comt 
ha\'e been brief, but plain enough . In  State i.:. Wi/hanks. 97 Idaho .34G, .SOD 
P. 2d 331 ( 1973) , the court said merely that "prosecuting attorneys arc vested 
wi th discretion in deciding \vhen to prosecute . "  The discretion conferred is 
"broad,"  State v. Horn.  101  Idaho 192, 610 P . 2d .S.S l ( H J80) , and "wide
ranging, " State v. Vetsch . 101 Idaho .sn .s , .S9G,  G l 8  P . 2d 77.3 ( 1D80) . It in
cl udes the discretion to decide "when and what crimes to prosecute," Id . . 

and even includes a duty to "be impartial in abstaining from prosecuting as 
well as in prosecuti ng. " State v .  Harwood, 94 Idaho Gl.S, fi l7 .  49.S P.2cl 160 
( 1 972) . 

See also. Caims v. Sheriff of Clark Coun ty ,  .SOB P . 2d Hl l .S  (Ne\'. 1 873) 
( matter of prosecution entirely withi n  the con t rol of the prosecutor) ; State v .  
Ka11 ista1 1a 11x. 414 P .2d 784 (Wash .  1966) ( with in  the discretion o f  the 
prosecutor to charge or not charge) ; State v .  Turner . .  S76 P . 2cl G44 (Kan .  
1978) (prosecutor is representative of the state in  criminal prosecutions and 
controls the matter of \\'hat charges shall be prosecuted) . 

I n  cases where questions of the relationship between judicial and 
prosecutorial authority have arisen i n  this  context ,  courts h ave been con
sistent in  the view that the prosecutor's discretion is not shared with other 
branches of  government .  In State v.  Murphy. 55.S P . 2d 1 1 10 (Ariz. 1 976) , the 
Arizona S upreme Court held that the trial court  was not authorized to order 

1 Including elected officials and those authorized to exercise prosecutorial 
functions . See, e .g . , Idaho Code § 3 1-2603; State v.  Taylor. 59 Idaho 724, 87 
P . 2d 454 ( 1939) . 
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the prosecutor to introduce evidence of aggravat ing circumstances in a 
capital case. 

The duly and discretion to conduct prosecutions for public offenses 
rests with the county attorney. [c i tations omitted] Generally ,  the 
courts have no power to interfere with the discretion of the prosecutor 
unless he is acting i l legally or in excess of his powers . 55.S P . 2d at 
1 1 1 2 .  

S imi larly .  i n  holding that i t  was an  abuse of  discretion for the trial court to 
ref use to allow the prosecutor to amend an information to charge a 
misdem eanor i nstead of a felony, the K ansas Supreme Court held: 

[ T] hat  when the prosecutor  exercises h is discretion as to the charges 
to he filed or as to amendments of the information seeking to reduce 
the charges to lesser offenses, the trial j udge h as no right to subst i tute 
h is judgment for that of the prosecutor absent some compell ing rea
son to pro tect the rights of the defendant . . .  State v. Prnet t ,  .S l.S 
P . 2d 105 1 . 1 0.57 ( Kan .  1 973) . 

Con\· i n c i n g  reasons fo r j u d i c i a l abs t i nence from superv1s 10 11 of  
prosecutorial decisions. putt ing aside the lack of judicial power in that area, 
were summarized by the Un i ted States Court of Appeals for the Second Cir
cuit  i n  In mates of At t ica Correct ional Facilit y  v .  Rockefeller, 477 F.2d 375 
(2nd Cir .  1973) , where the court observed that "the m anifold imponderables 
which enter into the prosecutor's decision to prosecute or not to prosecute 
m ake the choice not readily amenable to supervision ."2  477 F.2d at 380 . 

2. Do J. C .  §§1 9- 1 1 14  and 1 9-1 1 1 5  preven t a prosec11 t i 11g a t torney from 
agreeing idth a perso11 havi1 1g knowledge of criminal activit ies no t  to b ring 
crim i11al charges against such person i11 excha n ge for such i11formatio11? 

Idaho Code § 19- 1 1 14 provides for immunized test imony in  the case where 
the prosecuting attorney becomes aware in advance that a witness will refuse 
to test ify or produce evidence on the ground of self- incrimination . The 
prosecuting attorney is authorized i n  such event to agree in writ ing with the 
witness for immunity from prosecution . 

Section 19- 1 1 1.S  provides for compelling testimony under a grant o f  im
munity,  upon writ ten request of the prosecutor, i f  a witness refuses to answer 
on self- incrim ination grounds during a proceeding. 

2 Among the reasons suggested by the court for keeping  out of the charging 
process were ( 1 )  the impracticality of  reviewing decisions not to prosecute 
based on  insufficient evidence, (2) the difficulty of establishing standards 
capable of efficiently control l ing prosecutorial  decisions, (3) lack of j udicial 
competence to undertake such responsibilities, and (4) the undesirabil i ty of 
inserting  judges into the process of p rosecutorial decision making. 
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Each section sets forth a standard for approval of immunity requests in 
almost identical language. Section 19- 1 1 14 provides that "upon written 
request of such prosecuting attorney being  made to the district court . . .  , 
said d istrict court shall approve such written agreement unless the court finds 
that to do so would be clearly contrary to the public interes t . "  Section Hl-
1 1 15 provides that " the court shall order the question answered or the 
evidence produced unless it finds that to do so would be clearly contrary to 
the public i nterest ." 

On i ts face, the statutory language requires the district court to approve an 
i mmunity agreement or to grant immunity and order an answer in the course 
of a proceeding except in the l imited c i rcumstance where there is an un
m istakable showing that it would not be i n  the public interest lo do so. I n  ef
fect ,  the decision to immunize a witness, " . . .  is an integral part of the 
charging process, and i t  is the prosecutin g  attorneys who are to decide what, 
i f  any, crime is to be charged ."  ill re Weber, 523 P . 2d 229, 240 (Cal .  1 974) . 
I mmunity from prosecution is a function of prosecutorial discretion .  

The stated conclusion is compelled by a consistent l ine of cases interpreting 
l ike and similar statutes, which is appropriate to review . 

At the outset , we note that the I daho Supreme Court expressed the 
foregoing view of immunity functions in State v.  Ramsey, 99 I daho 1 ,  576 
P . 2d 572 ( 1978) . Ramsey had argued on appeal that i t  was an abuse of the 
prosecutor's d iscretion not to grant immunity to a potential defense witness . 
As we read Ramsey, the court gave two reasons for rejecting the argument: 
( 1 )  i mmunity was not requested, resul t ing in  failure to preserve the issue for 
review, and (2) " . . .  the immunity power granted by statute in Idaho is 
solely for the use of the prosecuting attorney," 99 Idaho at 4 ,  a factor that 
implicitly precludes judicial review of immunity decisions, see, In re Weber, 
supra; Un ited States v. Herman, 589 F . 2d 1 191 (3rd Cir .  1978) ; United States 
v .  Lenz, 616  F . 2d 960 (6th Cir .  1980) , cert . den ied 447 U .S .  921 , and that 
also precludes resort to the immunity statute by defendants . 

With respect to the question of whether the court had some inherent power 
under the due process clause to require the prosecutor to grant immunity in  
extraordinary circumstances, the court noted but  did not  reach the question. 

Although there may be some i nclination to view the court's observations 
about the prosecutor's immunity authority as dicta, on the theory that the 
issue was disposed of by the procedural holding, the general rule i s  that 
where a decision rests on two or more grounds, none can be relegated to  the 
category of obiter dictum, Woods v .  In terstate Realty, 337 U . S .  535, 93 L .  
E d .  1524 ( 1949) , even i f  one of t h e  i ndependent grounds alone would h ave 
d isposed of the case. Daugherty v .  Toomey et ux. , 222 S .W .2d 197 (Tenn .  
1 949) . See also, City of Detroit v .  Public Utilities Comm. , 286 N.W. 368 
( Mich . 1939) . I n  any event ,  whether the court's statement was dictum or not , 
i t  was a unanimous expression of the cour t's view of the prosecutor's role i n  
t h e  immuni ty function , and we must at least accept i t  a s  an important in-
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dication of how the question you put would be answered by the court if it 
were asked to decide. 

Although the Idaho Supreme Court's expression in  Hamsey seems to 
provide a complete answer to your quest ion, we have also reviewed a sub
stantial body of law from other jur isdictions and have found general 
agreement among courts that statutes l ike our own , at a minimum,  reserve to 
the prosecuting attorney the right to decide who shall  have immunity with 
the court exercising only a ministerial role in the process of compel l ing 
testimony or approving immunity agreements . 

There is particular unanimity about the principle in  the federal courts .  

The pertinent federal immunity statute,  18 U . S . C . A .  § G003 , provides that 
a United States district court "shall issue" an order compel l ing test imony at 
the request of the Attorney General or his designee. Testimony thus com
pelled and information deri\'ed therefrom may not be used against the wit
ness in  any criminal case. except one for perjury arising out of the compelled 
test imony. 1 8  U . S . C . A . § G002.  

A United States Attorney, with the apprm·al of the Attorney Genera l ,  may 
seek an order compel l ing immunized testimony or other information when, in 
his  judgment .  the information sought "may be necessary to the public in
terest ." and the witness has refused or is l ikely to refuse to test ify or gi\'e in
formation. 18 U . S . C . A .  § G003(b) . 

The distinctions between the federal statutes and the Idaho statutes do not 
require the conclusion that the l \HJ statutory schemes cliff er with respect lo 
the authority conferred on prosecuting officials, for which reason the federal 
cases ha\'e considerable weight on the quest ion of the scope of the 
prosecutor's authority under the Idaho statutes. especially in light of the 
general agreement among the federal circuits and the \'iew al ready expressed 
by the Idaho Supreme Court in State c .  Ha111scy. 

Under both the federal and the Idaho statutes, the court "shall" issue an 
appropriate order upon the request of the prosecutor and both statutes use 
language which leave it to the prosecutor to initiate action to secure im
m unity for a witness . 3  

The notable differences between the two statutory plans are that the I daho 
statute provides transactional immunity while the federal statute provides 
only use and derivative use immunity, see, In re Kilgo, 484 F .2d 12 15  (4th 
C i r .  1973) , the Idaho statutes authorize the court to decli ne to grant  im
m unity i f  there is a clear showing that i t  would not be in the public i nterest 

3 Idaho : " I f  the prosecuting attorney . . .  in writ ing requests . . .  " I .  C. § 
1 9- 1 1 15; " upon written request of such prosecuting  attorney being m ade to 
the district court . . .  " l . C .  § 19- 1 1 14 .  
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to do so. and there is no specific federal statute covering immunity 
agreemen ts. I n  the latter case the feclerc... statutory scheme is probably ex
plai ned by the fact that there was no need to provide by statute for immuni ty 
agreements inasmuch as the governmen t is bound to such agreements as a 
matter of due process of law, Santobello v .  

Federal : ' "  . . .  upon the request of t he  Uni ted States Attorney . .  " 1 8  
U . S . C . A .  § (j003(a) . 

New York, 404 U .S .  257 ( 197 1 ) ;  Matter of Wellins, 627 F. 2cl 969 (9th Cir .  
H J80) ; United States v. Homano,  .583 F . 2cl 1 ( 1st  Cir .  1978 ) ;  Uni ted States v. 
Pellon ,  475 F. Supp . 467, aff'd 620 F .2 cl 286, cer t .  denied 446 U . S .  983, and 
Congress undertook to do only what was necessary to secure testimony from 
unwil l ing witnesses . Lack of specific statutory authority to enter into an 
agreement for immunity does not render the agreement either unlawful or 
unenforceable . Such transactions arc inherentlv executive functions and the 
clue process clause requires that immunity ag�cements be honored .  Un ited 
States v. Win ter. 663 F .2cl 1 120 ( 1 st  Cir .  1 881 ) . 

The other distinguishing factors do not touch on the prosecutor's power to 
make the ini t ial immunity decision ,  and one mav thus consider the federal 
cases quite relevant to int�rpreting the Idaho statu

.
tes . 

The federal courts have held that the [unct ion of the district court in grant
ing the prosecutor's request for an immunity order is largely ministerial and 
that the district judge has no discretion to deny an immunity request by the 
Uni ted States Attorney as long as the request is in  proper form . Un ited States 
v. Hollinger. ,5,53 F . 2cl .535 (7th Cir .  1 977) ; United States v. Herman , 589 
F. 2cl 1 19 1  (3rd Cir .  1978) ; In re Perlin , 589 F . 2d 260 (7th Cir .  1978) ; United 
States v. Leyva, 5 1 3  F .2d 774 (5th Cir .  1975) ; In re Loch iatto, 497 F.2cl 803 
( 1 st Cir .  1 974) ; In re Kilgo, supra; Un ited States v. Lenz,  6 16  F . 2d 960 (6th 
Cir. 1 980) , cert. den ied 447 U . S .  929; United States v. Housand,  550 F . 2d 
8 18  (2nd Cir .  1 977) , cert . den ied 43 1 U . S .  970; United States v. Garcia, 554 
F . 2d 68 1 (3rd Cir. 1976) ; Matter of Doe, 4 1 0  F .  Supp . 1 163 ( E . D .  Mich . ,  
S . D .  1976) ; In re Baldinger, 356 F .  Supp. 153 (C . D . Cal . 1973) ; In re 
Cormgated Container A n ti t rust  Litigat ion ,  644 F . 2d 70 ( 198 1) . 

The Cal ifornia immunitv statute is verv much l ike the Idaho statutes . I t  
provides that the . . . . .  cou1:t shall order th� question answered or the �viclence 
produced unless it finds that to do so would be clearly contrary to the 
public i nterest . . .  " Calif. Penal Code § 1324 . The California courts h ave 
held that the decision to gran t  immunity is solely within the discretion of the 
district attorney to grant immunity or to gran t  immunity on the court's own 
motion .  People v. Su t ter, 184 Cal . Rptr .  829; People v. Man riquez, 1 30 Cal . 
Rptr .  585 ( 1 976) ; In re Weber, supra; People v .  Super. Ct .  of Los Angeles 
Cty . . 525 P . 2d 716 (Cal .  1974) . 

See also, People v. Gomez, 437 N . E . 2d 797 ( Il l .  1982) . 
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I n  a well reasoned decision, the Alaska Supreme Court held tha t  the 
prosecuting attorney had the authority to m ake a grant of  use and derivitive 
use immunitv which would bind the state, even in the absence of statu tory 
authoritv to

· 
do so . Surina v. Buckalew,  629 P . 2cl 969 (Alaska 1981 ) . The 

Alaska c�urt obser\'ed that earlier cases reject ing the view that there could be 
no immunity gran t  in the absence of statutory authori ty  were premised on  
the theory tha t  the prosecuting attorney could not  guarantee that h i s  promise 
would be kept ,  there being  no assurance in the absence of the statute that 
a nother prosecutor would respect the immuni ty  agreement . This reason was 
t hought by the court  to ha\'e been negated by the rule of clue process of law 
in federal and state courts, binding the government to promises of immunity 
when such promises induced the defendant to testify .  See also. People v .  
Superior Ct .  of Glen n Cty . . 83 Cal .App .3d 33.5, 147 Cal . Rptr. 8.56 ( 1 978) . 

Even in the case where a n  immunitv statu te authorizes the court to review 
the immunity agreement i n  light of 

.
the public interes t ,  the court's role is 

l i mited . 

The decision of whether to gran t  immunity in any given case involves 
an exercise of discret ion based on whether the public interest \voulcl 
be best served by exchanging immunity for test imony.  (ci t ation 
omi t ted) . S uch discretion is vested not  exclusively i n  the trial court 
but on the contrary is tradit ionally a function of the prosecution.  
Thus.  although it  is the court who ult imately makes the formal grant 
of immunity ,  i t  is at  the prosecutor's request and is, i n  the first in
stance, a m atter of prosecutorial discretion to decide when the public 
interest would be best served by exchanging immunity for testimony. 
(citation o mit ted) . S tate v .  Cookus . .563 P. 2cl 898 , 902 (Ariz. 1977) . 

\Vhile it is not possible to anticipate all of the circumstances i n  which a court 
m ight properly fin d  that an imm uni ty  agreement \Vas "clearly" not i n  the 
p ublic interest, the statutory language and the history of such statutes i n  
other jurisdictions require the conclusion that judicial review o f  immunity 
decisions m ust be j ustified b y  something  greater than a discretionary decision 
on the part of the r::0urt that i t  would be better not to gran t  i mmunity than to 
grant it. For exa111ple, if i t  became clear that the person to be immunized was 
the principal perpetrator of the offense and to confer immunity 011 such a 
w i tness would resu l t  in com plete non-prosecution of a crime, the court might 
properly deny approval of the i m munity agreement, but only i f  such a 
showing was "clear . "  

The reason for s uch l imi tations on  the court's participation i n  immunity 
decisions arises out of the basic doctrine of separation of powers. The decision 
to charge, of which the decis ion to gran t  immunity is a component part ,  is an 
execu tive function and i m mu nity s tatutes are typically construed to give the 
court only a ministerial rol e  with respect to approving immun i ty agreements 
or  compel l ing tes t imony i n  order to avoid trenching  seriously upon the 
powers of the execu tive branch .  United States v .  Herman , supra. 
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Although the p rosecuting attorney is, in I daho, a "judicial officer, "  Idaho 
Const i tution, Art V, § 18 ;  State v. Wharjield, 4 1  I daho 14 ,  236 Pac. 862 
( 1925) , there is l ittle doubt that he is charged with e;;ercising executive 
powers , State v .  Wharjield, supra, in  the process of bringing charges of 
criminal offense. The separation of powers p rovision of the state constitut ion 
provides that the various components of government shall not intrude on the 
powers assigned to a different branch . Idaho Const i tution, Art I I ,  § l .  Ac
cordingly, the presence of the prosecuting attorney in the judicial department 
of government does not j ustify the judiciary in taking over the exercise of 
executive powers. If it were otherwise, the prosecutor's constitutional place as 
a judicial officer, " . . .  charged with the performance of duties and the exer
cise of powers properly belonging to the j udicial department , "  State v. Whar
ficld, 4 1  Idaho at 17,  could as well be construed to authorize the p rosecutor 
to give final approval to his own immunity agreements. 

It seems unlike!\' that such a result was intended, and thus the focus of  at
tention must be 

.
on keeping the powers of the branches of government 

separate,  irrespective of the branch of government to which the officials 
charged with exercising those powers belong. 

There are, to be sure, decisions holding that the prosecutor has no power 
to extend immunity, Apodaca v. Viramon tes, 212 P . 2cl 425 ( N . M .  1949) (no 
immunity power in the absence of statutory authority) ; Higdon v. Sta te, 367 
So .2cl 991  (Ala. 1979) (same) , or t hat the prosecutor is not authorized to ex
tend immunity without the approval of the court . Whitney v. State, 73 N .W. 
6�J6 (Neb. 1898) ; Washb 1m1 v.  State, 299 S. W .2d 706 (Tex . 1 9.56) . 

Obviously, cases cleciclecl on the basis of a l ack of statutory authority arc of 
no value to us inasmuch as there is statutory power to grant immunity in 
Idaho. 

We do not th ink the Idaho Supreme Cour t  would follow the Nebraska and 
Texas cases in l igh t  of what the court has said of prosecutorial discretion in 
the charging process and the prosecutor's power to immunize witnesses. 

I t  m ight be said in passing that there could be some adverse clue process 
implications were it to be held that  a district j udge had responsibil i ty for 
anything  other than ministerial inquiry into the question of public interest as 
a prerequisite to a grant of immunity. I f  the trial j udge were to confer with 
the prosecuting attorney about what witnesses should be immunized,  in 
anyth ing more than this l imi ted way, he would necessarily become a par
ticipant in discretionary decisions, not governed by establ ished rules of 
evidence, that could affect the quantum of proof available to convict the 
defendant.  The judge, in that circumstance, is placed in a strategy-planning 
position and the result ing appearance of unfairness is at least undesirable i f  
not an infringement of the defendant's r ight to an impartially conducted 
proceeding against him. 

For p resent purposes, i t  is not necessary to  ascerta in whether this is  a mat
ter of good poli cy or constitutional comm and, and it is offered only  as 
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another reason for concluding that the Supreme Court would not be l ikely to 
conclude that the initial decision about who should be immunized in criminal 
proceedings was, in some way, a function of the judiciary. 

That is not to say that the district court is ent irely without power to deny 
an immunity request . The I daho statute authorizes the court to deny an im
munity request on the l imited ground that it is clearly not in the public in
terest and the court has the inherent power to protect constitut ional rights .  It 
may, in the exercise of that  power, inter\'ene in cxtraorclinar\' circumstances . 
I n  Un i ted States u .  Morrison .  53.S F .2d 223 (3rd Cir .  1976) , the court held 
that the government was not enti tled to int imidate a potential defense wit
ness in  stlch a \\'a\· as to cause the witness to exercise the fifth amendment 
privilege and that . in such event the trial judge would be authorized to com
pel the government to grant immunity to the witness. The eomt's power in <1  
case of that character springs from its authority to enforce the principles of 
due process of l aw in a criminal trial . The exercise of judicial power in that 
l imited way would not seem to implicate the separation of powers principle 
inasmuch as the prosecuting attorney has no legal authority to use his im
munity power to violate a defendant's right to clue process of law.  Judicial in
tervention at that point would not interfere with any proper excreisl' of 
executive authoritv. 

Finally, we note that the consti tutionality of immunity statutes that gi\'l' 
protection coextensi\'l' with scope of the privilege rel inquished is well 
established. Kastigar r. Un ited States. 406 U . S .  44 1 .  92 S. C t .  16.S.3 ,  32 L. 
Ed.  2d 212  ( 1972) : D11 1 to 11 u .  Dist . Court . etc . . 95 Idaho 720. 5 1 8  P .2d 1 182 
( 1 974) . 

3 .  If a 1ci t 1 1ess in a crim inal action test ifies lo /l(Jr;i11g co111 111 i t ted or haui1 1g 
participated in criminal actir.:ity may the presiding judge order the immediate 
a rrest of such person u: i t ho1 1 t  an appropria te  criminal rn111pla i 11 t har ing hcrn 
la id before h im? 

I n  the context of  your letter, we assume that  the question rel ates lo the  cir
cumstance where the prosecuting at torney has prom ised a witness immunity, 
without prior approval of the district j udge, fol lowing which the witness 
testifies and incriminates h imself. 

As we interpret the go\'erning cases , a pro mise of immunity wh ich induces 
a witness to rel inquish his  privilege against self- incrimination , in . the belief 
that he is immunized from prosecution, is enforceable whether authorized by 
statute or not. The due process clause assures that a witness will not he 
deceived in the matter of rel inquish ing guaranteed rights. 

In  San tobello i;, New York, 404 U . S .  2.57 ( 197 1 ) ,  the defendant entered a 
plea of guilty as a result of a plea bargai n  promise made by the prosecuting 
attorney that the state would m ake no sentencing recommendation. The 
promise was b roken by the prosecuting attorney's successor in office. The 
United States Supreme Court held that the original promise was binding on 
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the go\'ernment as a matter of  due process of law, and vacated the convic
tio n .  

This phase of the process o f  criminal justice , and the adjudicative ele
ments inherent in accepting a plea of guilty, m ust be attended by safe
guards to insure  the defendant  what is reasonably clue in the circum
stances . Those circumstances wil l  varv, but a constant  factor is that 
when a pica rests in  any sign ificant clegrec on a promise or agree
ment of the prosecutor, so that it can he said to be part of the inclucc
mcnt or consideration ,  such promise m ust be fulfi l led . 404 U . S .  at 
2fi2 . 

The governing pri nciple of Sa11 tohcllo , is that due process requ ires that if  
one is induced by the slate to wai\'e a right, the slate is bound to honor the 
terms of the inducement .  That principle, of course, is not l im ited to the fac
tual circ 1 1mstances of Sa1 1 tohcllo, but extends to all cases of \\'aiver, as the 
Alaska court held in  S11 ri1 1a v. l311<'kalc1v .  supra.  See also. Mat ter of Doc, 
SI/ /J /'(/ . 

I n  the same \'Ci n ,  the federal gow�rnment is precl 1 1dcd from making  any 
1 1se of test imony requi red under a state immunity statute.  J\forplzrt c .  \Vatcr
fro 1 1 t  Co11 1 1 1 1 issio11 . . 378 U .S  . .  '521 , 12 L. Ed.  2cl ()78 ( l!J()4) . Sec also, S tcC<'llS 
c. IHarks, .38.3 U . S . 2.34 , 1.5 L. Ed.  2cl 724 ( H lfi(j) . 

LET: lh  

Sincerely, 

Lrnn E. Thomas 
Siil icitor Cerwral 

March 1 4 ,  1 !)8.3 

Ms . Debora r..fay George 
Exccu ti\'e Di rector 
Sun Val ley/ Ketchum Chamber of Com merce, I nc .  
P .O .  Box 2420 
Sun Valley, ID 83.3.53 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Re: City Pro motions/Chamber of Commerce 

Dear Ms. George: 

You have asked us several questions concerning public f uncl ing of i n for
mat ion and com muni ty  promotional services which arc provided by cham-
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bers of commerce. Your questions may be summarized as follows: ( 1 ) M ay a 
city engage in  promotional activities, i . e . advert ising community attributes 
including those of private businesses to the general public and responding to 
inquiries about the community and its economic base? (2) If a city may so 
act, can it contract with a pr ivate ent ity to carry out those tasks? (3) May a 
city pay membership clues from public funds lo a chamber of commerce? 

City Advert ising 

The first question that must be answered is \'. hcther a city has any power 
to promote i tself or lo offer information about i l�;elf lo the public al large . 
\Vithoul such a power the question of  whether the city may contract with 
someone else to perform the service is moot . O 'Bryan t  u .  City of Idaho  Falls, 
78 Idaho 3 1 3 ,  303 P . 2d fl72 ( HJ.5(i) . 

A m unicipal corporation is a body politic created by organizing the 
inhabitants of a prescribed area under the authority of the legislature 
into a corporation with all the usual attributes of a corporate entity 
but endowed with a p 11blie character by vi rtue of having been in
vested by the legisla ture with subordinate legislative powers to ad
minister local and internal affairs of the community . 

. 56 Am.  Jur . 2d M11 11 icipal Corporat ions. § 4 .  

The legis lative authori ty for the creat ion o f  cit ies and towns springs from 
art .  12 of the Idaho Const i tu tion . I n  art . 1 2 .  § 1 the constitution provides 
that :  

The legislature shall provide by general powers for the incorporation 
organization and classification of the cities and towns . . .  

Art .  1 2 . § 2 gives the direct grant of  police power to cities who thus may 
make and enforce " al l  such local police, sanitary. and other regulations as are 
not in confl ict with its charter or with the general laws . "  

The general authority granted to cit ies by the legislature i s  found in  Idaho 
Code § .50-30 1 .  Therein it is stated tha t :  

Cities governed by th is act shal l  be bodies corporate and politic; may 
sue and be sued; con tract and be contracted with; . . .  and exercise 
all powers and perform all functions of local self- government in city 
affai rs as are not specifically  prohibi ted by or in  conflict with the 
general laws or the constitution of the state of Idaho. 

Idaho Code § .50-302 provides that :  

Cities shall make all such ordinances, by- laws, rules, regulations, and 
resol utions not inconsistent with the l aws of the state of I daho as mav 
be expedient,  in addition to the special powers in  this act granted, t� 
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mainta in  the peace. good gow·rn mcnt and \n·lfare of the corpora t ion  
and  i ts t rade.  co1 1 1 1 11crcc and  i ndustry . . .  

Whi le the preceding sect ion docs not spec i fical ly state tha t  c i l i l's may ad
\'ert isc their  vi rtues. i t  can he argued that  i n  order to m ain ta in  the · · \\'elfarc 
of t he corporat ion and its t rade. com 11 1c1-cc and indust:·� · " ' at some poi n t  t h e  
c i t y  might  ha\'c t o  ach·ert isc.  Tlwn•fore s 1 1ch po\\'er l o  ackert i se or promote  
i tsel f m us t  necessar i l y  he  i m pl ied in  t he s ta tu tory  requ i rement lo ma in ta in  the 
welfare o f  the corporation and i t s  t rade.  Th is l i ne of reasoning fol lo\\'s a long 
wi th  the  s tatemen t s  of the Idaho SUJHcnw Col !rl i n  such cases as \'rntch !'. 
Gihso11 . 2D Idaho (10U .  (1 1 7 .  HiO P. 1 1 1 2 ( ID W) \\'here i i  \\'as s la l l'cl that :  

The power to consl n 1ct sewers is general .  and whl'rl' po\\'er or au
thor i ty  is given to mun icipa l i t ic� .  i t  carries \\' i th  i i  by i m pl icat ion the  
doing of l hose th ings m•ccssa r;· lo m a  kc  such s:>stem l'f fecl i \'l' and  
complete: and also a discrl' l ion as  lo the  nutnm·r i n  \\'h ieh t he pm,·n 
is lo he carried out .  if not spec i fi ca l ly  p ro, · i ckd . 

I f  c i t ies a rc requ i red lo ma in ta in  t lw  wel fa re of thci » c i t izens and indus t ry 
such a requ i rement carries \\' i l h  it the necessa ry impl ica t ion tha t  c i t ies may 
lake  whatc\'cr reasonable s teps arc m·ccssary lo  carry the  req 1 1 i renwnt 01 1 1 .  
Those s tqJs m ay i nc l 1 1de l hl '  promot ion o r  ach'crl is in ,l( o f  t he com m1 1 11 i t y  t o  
0 1 1 l s idcrs . 

Another way to approach the q1 1es l ion of whet her a ci t y  may pro mote i t se l f  
is  lo  ascerta in whether a c i t� ·  ma� ·  expend p 1 1 b l ic  f1 1 1 ids for l ll l' pu rposes o f  
ad\'crt i s ing o r  pro moting economic a n d  other lw1 ll'fi ts o f  t h e  eom m 1 1 n i l y .  

A l l  appropr ia t ions or  expcnd i t l t fes o f  publ ic  money by  n1 1 1 n ieipal i t iL'S 
and indebtedness created by l hem . 111 1 1sl he for a p 1 1  hlic and corpora t e  
pur pose a s  d ist inguished from a prin1 lc  pmposc . . .  

1.5  McQ11 illi11 01 1  A/11 11 i .  Corp .  § .3U .  In .  The same ru le prernils i n  Idaho: 

It i s  a fun danwntal const i t u t ional  l i m i ta t ion 11 pon the po\\'crs o f  
go\'crnment  that  ac t ivi t ies en gaged i n  b y  thl' s ta ll'. funded b y  l a x  
rc\'enues, m us t  have primarily a pl!bl ic rat her than  a pri\'ale purpose . 
A publ ic  purpose is an act ivi ty  tha t  ser\'cs lo  benefi t the co111 111 1 1 11 i t y  
a s  a whole a nd \\'h ich i s  d i rect ly rela ted lo the fu nl' t ions o f  go\'l'rn
rncn t .  

Idaho Water Hesr•u rces Bd. i.; .  Kramer. HI  I daho .5.3.5 . . 5.5D . .  548 P. 2cl .3.5 

( H J76) . See also Gem Irrigat io11 Dis t .  t: .  \101 1  Dc11.1·c11 . .3 1  Idaho 77D. 1 7(i P .  
887 ( 19 18) . 

A lso of note is the corol l ary proposi t ion that  \\'b i le  publ ic  funds n1 1 1st he 
expended for pub l ic  purposes a publ ic program wi l l  not  be i nrnl i cla tcd where 
i nc identa l  benefi ts may he rea l ized by  pr ivate enterprises. Board of Com
missioners of T1ci11 Falls County r .  Idaho Health Facilit ies Au thority. 96 
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Idaho - Hl8 . 53 1 P . 2d 588 ( 1 0 74 ) :  Engleking c. ln u·st 1 1 1 c11 t Board. D.3 I daho 
2 1 7 .  458 P . 2d 21.3 ( 1 Wi9) . 

Publ ic funds n111sl he expended for publ ic  pmposes h u t  il is i m m a terial  t h at 
some of the benefi ts from t h e  cxprn d i l urc of p u bl ic fun ds ma� ·  fa l l  lo p ri ntll' 
e n t i t ies so long as the o\'l•rr iding purpose of t he l'Xpendi l me is publ ic  i n  
n a t u re .  

\\'h i le  a thorough n•\ · ie\\' of I d aho la\\' fi nds n o  speci fic s l a l u l o ry 
aut horization or s u pn·me comt case concerning t he expendi l t 1 n• o f  c i ty  fu n ds 
lo ach'erl isl' and p romote t h e  ach'ant agcs of a m u nicipal i ty. t he q uest ion h as 
bel'll co nsi dered i n  other co ntex ts a n d  other j u risd ict ions.  Cases h a\'e held 
t h a t  expendi t ures for ach'ert is in .g or p romot i n g  a c i ty .  i t s  n·sot irces. and other 
altr i lrn l l'S arc expendil mes for a publ ic  purpose . City of  Tt1< '.1·0 11 c .  S111 1sh i 1 1c  
Cli11 1a tc Cl11h. fi4 Ariz .  1 .  1G4 P . 2d .5D8 ( 1 D4 G) : Sacra111c1 1 to Cha1 1 1 'Jer of 
Co111 111 er('l' t" . Stephc11s. 2DD P .  728 ( C a l .  1 D 3 1 ) :  San A n to11 io r.:. 1'0 11! A 11der
so11 Co . . 4 1  S . \\' . 2d 1 08 (Texas 1 9.3 1 ) :  see ]arc.ill c. City of E 11ge1 1c. 40 Ore.  
App.  1 8.5 . ,594 P . 2d 1 2fl l ( 1 079) : 1. 5 Mc(J11 illi 1 1  0 1 1 M11 1 1 i .  Corp. § .39 . 2 1 .  

Al lho 1 1 gh the I d aho Su preme Cou r t  has not d i rect l y  consi ck·red t h is exact 
quest ion i t  h as had occasion to consider elosL• ly  rela ted iss1 1es . In the case of 
State l' . E1 1ki 1 1g. :'59 Idaho .32 1 .  82 P . 2d G49 ( 1 9.38) the S u prrnw Co 1 1 rl h ad to 
decide \\'hd her a tax on prodt 1ce led ed for the p11rpose of p rod d i ng a fund 
for adn•rtis ing \\' as la\\' f1 1 1 .  In  uphol d i n,1.( t he tax the comt sl ated t h a t :  

[T]he lax h m'ing bel·n le\'ied for the purpose o f  pn>\'iding a n  ad\'l•rt is ing 
fund for ach'ertising such fru its and \'egetables is q1Jid and for a publ ic  
pu rpose in  that  the  p ro tect ion of the  apple .  prune.  potato. and o n i o n  
i ndustry is a s  m uch a m a t ter o f  publ ic concern to Idaho as the c i t ru s  
fr1 1 i t  i nd us t1T is l o  Florida . .  

An earlier case. Bcl'is i- . \\'righ t . . 3 1  I d aho GIG.  1 2.5 P .  8 1 5  ( HJ 1 8 )  held the 
le\·y ing of a tax l o  pro d cle a fund for exh i b i t ion of the p roducts and i n
dust ries of the co 1 1 11t� ·  a t  domestic and foreign exposi t ions  for the p 1 1 rpose o f  
encouraging i m m i ,grants a n d  i ncreas i n g  track• i n  the p roducts of the State o f  
I daho \\'as fo r a p u blic p 1 1 rpose and t herefore const i tut io n al . 

Acl\'l'rtisi n g  and pro m otion han· also been fo und to be public p u rposes by 
the Idaho legisl a t ure.  The I daho Code is replete \\' i t h  aut horizations for 
,·a rious state and l ocal ent i t i es to p ro m ote themscl\'es and their com mod i t ies .  
For example.  I d a h o  Code § 22-29 1 8  a u thorizes t h e  I d a h o  Bean Comm iss ion 
to ach'ert ise com m odit ies: I daho Code § 67-49 1 2( m )  a u thorize� a u di tori u m  
districts t o  promote lhcmsch·es and their  functions; I da ho Code § G7-4703 
a u t horizes the state Di\' ision of Economic and Comm u n i t y  Affai rs :  

To engage i n  achcrt is ing the State of I d aho, i ts resources , both de
\'eloped and u nde\'eloped. its tourist resources and a t tractions, i ts 
agricu l t ur a l ,  m i n i n g .  l u m be r i ng, and m a n ufacturing resources, i ts 
heal t h  con d i tions a n d  advan t a ges , i ts scenic beauty and i ts other a t-
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tract ions and advantages: and in general e i t her di rect h·, ind i rcct h· or 
by contract do anyth i n g  and take any action which \\'i

.
1 1  pro mote «1 1 1d 

advert ise the  resources and products of the S tate o f  I daho, dcn·lop i t s  
resources and industr ies, promote  tou rist  t ravel to and \\' i l h i n  the  
State of  Idaho ,  and further the wel fare and prosper i ty  of i ts  c i t izens. 

M a ny other examples can also lie found with in the code. 

Based 1 1pon the foregoing it is om opi nion that  loeal go\'ern mcnls may 
lawful ly  expend public fu nds for the p u rposes of  ad\'ert i s ing and p romot i n g  
t h emselves, t h e i r  c i t izens and their  i nd 1 1s t ry s i nce such ach'erl i s ing and 
promot ion has been f0l 1 11d lo he a publ ic  purpose both by the comts  and by 
the legislature.  Fmthermore, t he comts han• found  s11ch praelict•s lo he in 
h a rmony wi th  const i t u t ional p rohib i t ions against publie aid in su pport of 
pr i \'alc endca\'ors. 

C 01 1  t racts to l'e1jon11 Sen: ices 

O nce we h a n• decided that the ci t�· may ach'ertisc and promote i t self and 
its c i t izens and i nd 1 1s l ry \\'e must next ans\\'er the question of  whether  the ci ty  
may con t ract wi th  a p rh·ate en t i ty  lo  carry out  t h ose same fu nct ions . 

As prc\' iously discussed , Idaho Code § .50-.30 1 a u t h orizes ci t ies lo enter in to  
con t racts. Fur thermore. "whal l'\Tr publ ic  scrdcc a nrn nicipal i ly m ay per
form i t  may h i re others lo p erform for i t .  in t h e  abst·nct• of prohihi l in· 
legislat ion ."  ,5(-) Am.  J m . 2d M1111 icipal Corporat io11s. § 22(i .  Therefore, si nce 
the ci ty probably has the a 1 1 t hori ty to pro mote and adwrt i'-l ' i t self il may en
ter in to  a con t ract \\' i lh  some other person or ent i ty  to pr 1\ ' ide t h ose same 
scrviees . 

Some eonecrn has .been expressed as to \\'hdhcr I daho Const i tut ion ar t .  H ,  
§ 4 a n d  a r t .  1 2 , § 4 \\'h ich proh ib i t  t h e  loaning o r  gi\' ing of  p 1 d1l ic credi t  i n  
a i d  of  p rinitc endea\'ors would  somehow b e  \'iolated by a publ ic e n t i t y  con
trac t i ng  with a pri\ 'ate entit�· to  prodde st•n·iccs lo the publ ic  ent i ty .  Such 
concerns are \\' i thoul  basis .  As p reviously stated. c i t ies arc au thorized lo eon
l racl and be contracted \\' i lh and f u rthcrmorc arc authorized lo pro\·ide ser
dces lo thei r i nhabi tan ts .  Al thou gh the payment of publ ic  moneys lo a 
pri \ ·ate enti ty  lo  provide sc1Tices may ind irectly benefit the prirntc ent i ty  by 
enhancing i t s  economic well being. such expendi tures arc nmwthelcss lawful 
so long as they are for a publ ic purpose. Board of Co111 111 issir1 11crs of Twin 
Falls Co11 1 1 ty  t:. Idaho Ilea/th Facilit ies A uthori ty .  supra : E11glcki1 1g r.:. In
vest 111c11 t Board, supra: Gem lrrigatio11 D is t .  r.:. Van Dc11sc11 . supr a .  Tims,  
a l though publ ic mom•ys may be paid t o  a pr irntc enti ty,  such paymrnt is 
lawful  so long as thc purpose to be ach ieved i s  public i n  natur e .  I t  1s 
therefore our opinion that the city could contract with a pr ivate cnti lv  l o  
pro\' idc advert is ing a n d  p romot ional scr\'iccs t o  the c i ty .  

Mcm bcrsh i1i Dues l o  Chamhcrs of Co111 111 crcc. 

Your final question is whether a c i tv may pay membership dues from 
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public funds to a chamber of  commercl' . In th i s  regard the city would he 
making a donat ion to the chamhl'r for no speci fic scr\'icc to the c i ty .  Ad
d i t ional ly no cont racl \\'ould be entered in to lo provide such service .  I n  l ight 
of the prohibi t ion of the extent ion of publ ic  credit  or the donation of public 
funds to private interests contained in ar t .  8 ,  § 4 and art .  1 2 , § 4 of the I daho 
Consti t ution it is our opinion t h at mernlwrsh ip dues paid lo  a chamber of 
com me1Tc \\·mild he un lawf1 d .  

S1011 11 1ary. 

The city m ay expend public funds for public pur poses. Advert isin g  and 
pro moting the city, i ts natura l  and economic feat mes pro bably i s  a public 
pu rpose and therefore lawful expendi tures may lw made in t h e  p ursui t  
thereof. Cit ies may prodcle services \\'h ich arc publ ic in  nature and  arc 
author ized to con t ract \\' i lh p rin1te ent i t ies to pro\'ide those same publ ic  ser
\'ices . Final ly ,  al though cit ies may cont ract  for prinlll' performance of public 
scn·iccs they may not make donat ions to p ri\ 'ale organizat ions .  Such 
donat ions a re violatiw of const i tu t ional prohibi t ions .  

I f  \\'e may he of further ass is tance to you on th is or any other matter please 
cal l  upon us .  

Hobie G. Bussell 
Deputy  Attorney General  
Ch ief. Local Go\'ernnwnt D i ,· ision 

HC H.i t l 

March 1 6 ,  1 983 

The Honorable Walter E .  Litt le 
Representati\'e. District 10 
STATEHOUSE tvlA IL 

THIS IS  NOT AN OFFICIAL ATTORNEY GENERAL OPINION. 
AND I S  SUBMITTED SOLELY TO PROVIDE LEGAL G UIDANCE 

Re:  House Bill 249 

Dear Representative Li ttle: 

Your letter of March 8 ,  1983,  asks us two questions about House Bill 249 , 
First Regular Session ,  Forty- Seven th I daho Legislature, to-wit :  

1 .  Whether the B i l l  i s  u nconstitut ional as i t  pertains to exist ing water 
r igh ts; and 
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2. At what poin t  in  the Department of  Water lksourees Administrati\ 'c 
Process does an appl ication for a water permit vest so as to require compl'n
sation for a taking? 

CONCLUSION: 

l .  House Bill 24n as proposed is probably const i tu t ional u nder the 
aut hority of art . 15, § 3 of the ldaho Constitution and as a valid point in the 
regulatory process compensation may ha\'e to he paid pursuant to the 
requirements of art . l.5, § .3 and art. l ,  § 14  of the Idaho Const itut ion as they 
pertain to the taking  of private property.  

2 .  Water rights under the permit s ystem provided for in title 42 ,  ehaptcr 
17 ,  Idaho Code, p robably vest at the t ime a permit is issued although a 
priority date for purposes of al locat ion ela tes back to the t ime of the  original 
appl icat ion .  

DISCUSS ION :  

A t  the o utset i t  should be  noted that clue to  the urgency of the request and 
the short t ime  a\'ailable, our responses must necessarily he brief and in legal 
guideline form.  A more thorough analysis would  require substantial ly more 
t ime .  

House Bi l l  24D (and the same language i n  House Bill 277) proposes to amend 
Idaho Code § 42-40.5 h\' the addition of a new subsection 4 which reads as 
follows :  

. 

It is the intent of the legislat u re lo subordinate the use of wall'r for 
po\\'er pmposes under the pol ice power of the state for the optimum 
use of water resources i n  the public interest .  All exist ing a nd future 
righ ts to the use of water for power purposes. ho\\'evcr appropriated 
or e\'ideneed . are and shall lw subject to the condi tion that such uses 
will not conflict \Vith depictions in the llo\\' of the waters of the natural 
s t ream and i ts  tributar\' sources from which such \\'atcr is or ma\' he 
used for power purpos

.
es. and wi l l  not p revent or  i nterfere wi th. the 

subsequent u pstream di\'ersion and use of  such water for other bene
fic ia l  purposes . 

Although not  specifically stated, the p roposed enactment apparently rel ies i n  
part on the powers granted b y  art .  1.5 ,  § 3 ,  Idaho Constit ution . The pertinent 
part of that section p ro\'ides that :  

The right  to d ivert and appropriate the u nappropriated waters of  any 
n a t u ral stre a m  to beneficial uses. shall  ne\'er be denied, except tha t 
the state may  regulate  a11d l imit  the use thereof for poiccr pur
poses . . .  b u t  the usage by such subsequent appropriator shall be 
subject to such prodsion of law regulati n g  the tak ing of private pro
perty for publ ic and pri\'ate use, as referred to in § 14 of art .  l of this 
const i tution .  
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The underl ined language. \\'hich was added by an amendment in 1 928, was 
apparently intended to gi\'e the s tate power lo  make choices between the 
allocat ion of water for po\\'cr and i ts allocat ion for other beneficial uses in
duding rights already \'estccl. Support for this in terpretat ion is correspondence 
and accounts con tcmporam•ous lo i ts passage. Sec , for example, The Idaho  
Statcs111a 1 1 .  October 2 0 ,  H J28 p.  H .  col . L letter of  W. G .  Swl•nclsen ,  I daho 
Comm issioner of  Heelamation to  Go\'ernor C .  C. Moore elated August W and 
August 18.  1 D 24 .  I daho State H istorical Archi \'es. \Ve feel that . \\' i thout  fm
tlwr d iscussion .  it is reasonable lo coneluclc that  it is \\' i l h in the po\\'er of the 
lcgisl a t 1 1 1-e to regul ate the 1 1ses of  \\'atcr for power pmposes. i ncludi ng present 
\'estecl r ights .  

Also of impor t a nce is art . L § 14 of the I daho Const i t u t ion rel at ing to 
em i m·nt doma in .  It  is spec i fically referred to in art .  I. '5 .  § :3  in  conm•ct ion 
\\' i th  t he tak ing of \'estccl \\'ater r ights for other uses . The section pro ddes in 
part t h a t :  

Prh·atc properly may he taken for publ ic  use. h u t  not u n t i l  a j ust 
compensat ion. lo he ascc r l ai necl in  the m anner prcscrihecl hy l aw ,  
shall l w  paicl therefore . 

I t  should also he noted that  art . 1 L § 8 p ro\ · ides t h a t :  

The right of emi nent clomain shall ne\·er he abridged. nor so construed 
as to JHe\·cnt the legislatme from taking  the pro pert� · in franchises of 
incorporated companies . and subjec l in ,l.( them to publ ic use, the same 
as the p roperty o f  i ncl idduals:  and the pol ice po\\'ers of  the s late shall  
newr be abridged or so cont rucd as lo permit  corporations lo conduct 
t heir business in such manner as to i nfringe the l'c p ia l  r ights of in
didclu als. or the general \\'el l  bei ng  of  t he slate .  

I t  is reasonable to say then t hat \\'h i lc the  s tall' may take prirnte p roperly 
for the publ ic goocl. compensation m ust be paid . 

\\'a/er High ts as Property High ts 

The state of  Idaho follo\\'s the doctrine of prior appropriation in the 
determination of r ights to the use o f  water \\' i thin the state . Art .  I.'5 ,  § .3,  
Idaho Constitution: Idaho Code § 42- 1 0.3 .  Fully \'ested \Vater rights con
stitute an interest in real property under I daho laws. Idaho Code § 55- 1 0 1 .  
This principal has been frequently  acknowledged b y  the Idaho Supreme 
Court .  Sec , Hutchins, " Idaho Law of Water Righ ts , "  5 Idaho L. Re\' . 1 ,  .30 
and cases ci ted therein .  Furthermore ,  Idaho law docs not provide that water 
rights for power purposes are less of a property i nterest than water rights 
used for other beneficial uses. While art . 1.5 .  § .3 of the Idaho Constitution 
grants the state the right to regulate and l imit  the use of water for power 
purposes it does not alter the characterization of water rights for power pur 
poses a s  real properly. 
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The Police l'owcr 

The pol ice power of the state h as been described as t he power  inheren t  in  a 
government to enact l aws with in const i tu t ional  l im i ts to promote the order, 
safety, heal th ,  morals, and the general welfare of society .  C. J . S .  Con 
sti tu t ional Law § 174 .  Sec Fl.owe v .  City of Pocatello. 70 I daho 343 . .  34D 
( H J.50) : In re lli1 1kle. 33 Idaho 60.5 ( H J2 1 ) . The pol ice power is said lo he a 
necessary attribute of C\'cry ci\' i l izecl go\'ernrnent . Howe\'cr ,  t he concept is 
not described with precision because no descript ion  can foresee the e\·er 
changing  cond i t ions which may require i t s  exercise . l.5A Am .  J m .2d Con
sti tu t ional Law §§ ;JGO • .  3()2 ( 1979) . 

\Vh i l e  the pol ice power  is not capable o f  precise defin i t ion it can l ie said 
that it i s  the i n herent power of the state to m ake publ i c  pol icy decisions aho1 1 l  
the a l l ocations of  resou rces between com peting i n terests for the good of 
society .  Thus, it may be exercised by the legislatmc in clcterm i n i 1 1g  how lo 
allocate  scarce water resources for the publ ic  good . 

The pol ice power is d i fferent from the power of eminent domain .  The 
exercise of the power of  cmi ncn t clomai n resul ls in the tak i ng of p ri vale 
property for pub l ic  use and  requ ires compensation lo be paid for the nd ue of 
the p ro perty. Ar t .  L § 1 4  Idaho Conslit 1 1 l ion :  30 C. J  . S .  Emi 11l'nt Dom ain § 
399. O n  the other hand,  the exercise of the  pol ice power generally is not a 
laki ng o f  properly h 1 1 l  rat lwr a regulat ion o f  i ts use. \Vhi lc t h is exercise may 
restr ict  the uses lo  which properly may he put or ll'ssen its enjoyment by the 
owner,  i t  is not a taking of  all l lSl' of  the p ro perty and therefore not an exer
cise o f  eminent domain requir ing compensat ion . See, Daic.wm E11 tcrprisc r; ,  
Blai1 1c Co11 1 1 ty .  D 8  Idaho .50G . .  567 P .2d 1 2.57 ( H J77) . Howc\'er, when the 
exercise of the pol ice power docs so Se\·crcly l i mi t  the use of  a person's proper
ty so as to amo 1 1 11 l  to a t ak ing i l  becomes a n  exercise of i m·erse condem nat ion 
of eminent dom ain  and rcq11 i rcs that  compensation he paid. The dist i nc t ion 
bet\\'ccn the l wo powers is a l  l imes somewhat  clouded and resul ts in m uch 
l i t iga t ion  when the go\'ern mcnl exercises i ts pol ice po\\'cr regul atory funct ion .  

Two conclus ions can clearly be drawn from the fore,12;oing consl i l u l ional 
provis ions :  I 1 )  The state c learly h as the aut h or i ty  to regulate the use of waler 
for power purposes , and ( 2) at some poin t  that  regu lation may ripen i n to a 
takin g  of pri\·atc property for the publ ic good and may requ i re compen
sation .  Thus, t h e  thrust  of  our considerat ion must be at w h at poin t  docs 
regu l at ion  of the  use of p roperty by the state r ipen i n to a tak ing .  

The Taking Issue  

We h ave been unable to  locate a n y  cases which deal with the quest ion of 
at wha t  point does state regulation of a water r ight for power p ur poses rise to 
the level of a taking. However, there are other areas of the l aw where the 
exercise of the police power creates analogous s ituations .  One is the exercise 
of the police power in the regulation of mineral resource development . 
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I n  the  area of reso t trel' management .  the I daho Supreme Court h as ad
dressed the pol icl' po\\'er/ tak ing iss 1 1e  in t lw cases of A11dms v. Click. 97 

Idaho i �J L  .'544 P . 2d DGD ( H J/fl) and State ex rel. Ernns v. Click. 102 I daho 
44.3. fi.3 1 P. 2d (i l 4  ( Hl8 1 ) ,  These eases in\'ol\'ed the issues of whether the exer
cise of the state police pm,·er under the  I daho Dredge and Placer M i ning 
La\\' hy the s la te  Depart ment o f  Lands a 1110 1 1n ted lo  a tak ing of p rivate 
propcrl y .  In holding t ha t  s 1 1ch police po\\'l'r regu lat ion did not  amount  t o  a 
taki ng. the Su preme Court slated : 

If t he  s ta t u te p ro h i b i ted respondents ent i rely from carry ing on  t heir 
l l l ls i ness . then c l ('arly t h is \\'ou ld  be a ' t ak ing . '  Howe\'er.  \\'l' h ave 
dcterm i 1wd that  the  s tatute nm\' not do th i s .  Bc\'Ond tha t .  ' i t  is o ften 
a close quest ion whether and if so how far the  

.
police power m ay be 

appl ied to regula te the operat ions of a p roperly o\\'nl'r w ithout making 
compensation.  Two \'ari ahlc factor s  a rc to  he considered: fi rst the  ex
tent o f  the  p 1 1b l i c  in terest to be p ro tected . and secon d  the ex t e n t  of 
the regulat ion essrnt ial to p rotect the in teres t . "  (c i tes o m i tted) . l t  may 
he said i n  a gin·n case tha t  due process permits regu lat ion l o  such 
extent as is lll'Cl'ssary to p ro t ect t h e  csSl'll l i a l  publ ic i n teres t .  1'lcrccd 
Dredging Co . i· . ,\frr('ed Co111 1 ty .  (17 F. S 1 1 p p  . .'5H8. GO!l ( S . D .  Cal i
forn i a  HJ4(1) . 

D'i I daho at 800 . 

The collft \\·ent on to hold tha t  s1 1eh a regulat ion did not  depri \'e the 
m i ners of any property i n terest or render it imposs ib le  for them to m i ne the 
properly and t h u., there \\'as no takin ,i..; . The Col l r l  also noted that  a l arge 
discret ion is \'l•stccl in the  legis la t u re to det ermine what the \\'el fare o f  the 
pu b l ic rcq 1 1 i rcs and \\·ha t  nwas1 m·s are m•ccssary for the p ro motion of the 
publ ic \\-elfare .  �J'i Idaho al 80 1 .  It may he cleduccd then t hat  a l though a 
l'ompkte tak ing \\' i l l  requ i re com pensat ion .  reasonable regu la t ion is pnmit
ll'd \\'h ich may proscribe some of the  1 1ses of pri\ 'ale p ro perly or  increase the 
bu rdens of ming i t  and no takin _g ,,· i l l  he found .  

Another l i ne of cases t hat genera l ly  deal \\' i t h  the police power regu l a t ion 
: Jf pr in1te p roperty a r(' those in the a rea of p lanning and zon ing and 
mu n icipal regu la t ion . Those ca.;es general ly  deal \\' i th s i tuat ions \\'here the 
gm·ernment  p ro h i bits certa in  uses of property hut  docs 1iot pro h ib i t  the use of 
property altogether.  Da irson Entcrpris('s v .  Blain(' Coun ty. supra is an exam
ple.  In that case plai n t i f f  \\'as denied a request for a zoning change w hich 
al legedly \\'m i ld  ha\'l' a l lo\\'ed a h i gher a nd better use of the  property .  In  
uphold ing the  coun ty's denial of the  perm i t  the cour t  sa id :  

Zon ing  is essent ial ly  a pol i t ical , rather than  a j ud ic ia l  mat ter ,  for 
\\'hieh the legis lat i \'e author i t ies h aw general ly speaking complete 
diseret ion . (C i tes omit ted) . S ince the local go\'crnmen tal bodies a re 
most fami l iar  \\' i th  the p ro blems o f  their  part icular  j ur i sdict ions their 
l egis la li \'l' determinations come before us with  a strong presumption 
of rnlicl i ty .  Such presu mpt ion can only be overcome by a clear show-
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ing that the ordinance as applied is confiscatory, arbitrary, unr eason
able ,  and qapricious. ( Ci tes omitted) . If the validity of the legislative 
classification for zoning purposes be fai rly debatable, the legislative 
judgment must be allowed to control and the court may not substitute 
its judgment for that of the zon ing authority. I t  is not the function of 
this court or the trial court to s it  as super zoning commissions. 

Tlrns, every presumpt ion is to be indulged in favor of the constitutionality of 
a legislali\'e exercise of police power, unless arbitrary action is clearly 
disclosed . Idaho Falls v. Gri111 m it t ,  63 Idaho 90 ( 184 1 ) . If the exercise of 
legisl ative pol ice power is reasonable and not arbi trary any injury occasioned 
thereb,· must be considered a servitude inherent under our svstem of govern
ment :111d damages resulting therefrom do not constitute . a legal 

. 
injury . 

]0/1 11 .wm u .  City of Boise, 87 Idaho 44 ( 1 965) . 

The Idaho Supreme Court has stated that i f  the exercise of the police 
power goes beyond the bounds of reasonableness or is arbitrary to the point 
where• the re is an actual taking of private p roperty for public use or 
deprivation of property \\'ithout clue process of law,  then an action would lie 
for damages by \\'ay of  i 11\'erse condemnation or for injunctive relief. Joh 11so11 
t� . Boise Ci f !f ·  .rnpra .  To make such a determination :  

The court m ust weigh the  relat ive interests of the public and  that o f  
the individua l ,  so as t o  arrive at a just balance in order that govern
ment will not be unduly restricted in the proper exercise of its function 
for the public good, wh ile at the same t ime givin g  clue effect to the 
policy of the eminent domain dause of insuring the individual against 
an unreasonable loss occasioned by the exercise of governmental 
]lO\\'l'r .  

81 Idaho at 52.  

Final!\· i t  must be remembered that a large discretion is neccssarih· vested 
in the lc:gislature l o  determine what the welfare of the publ ic requi res and 
what  measures are necessary for the pro motion of  the public welfare . A11dr11s 
v. Click, supra ;  Datcso11 Enterprises, s1 1pra. 

Ho11sc Bill 249 as Police I'11 1cer Exercise or  a Taking 

I t  must next be considered w hether the enactment of H . B .  249 would be a 
p roper exercise of the state's police power or i nstead would amount to a 
taking. 

At the o utset, it s hould be noted that the subordination  requirement also 
appl ies to water rights acquired in the future for power p urposes . S ince no 
vested property interest could  presently exist with respect to rights to be 
acquired i n  the future it must be presumed that  the enactment of H . B .  249 
would be a permissible exercise of police power to the extent that  future 
r igh ts to water for power purposes are to  be affected . 
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H.B.  249 could resul t  i n  the  subordinat ion of  all. ex is t ing u ns u bord inatecl 
water r ights appropriated for po\\'cr purposl's . As s ta ted earl ier .  perfected 
\\'a ter r ights ,  incl uding those held for pmvl'r pmposcs . must he considered 
real pro perty under Idaho l a \\' . Thus.  if enacted . H .B .  24D might  resul t  in an 
i n terference \\' i th ,·csted properly righ t s .  

\Ve m ust therefore consi der the consl i lut ion al i l\' of  the rcsl� i<.:t ions which 
H . B . ,  249 . if enacted . might place u pon those exi;lin g  unsubord in ated w atl'r 
rights for power purposes . The resu l t  \\'ould p robabl �· he lo subord inate such 
r ights to al lo\\' for subsequent  upstream di \'l•rsi on and use of water for other 
beneficia l  purposes in  the p u bl ic  in terest . 

The factors \\'h ich the I d aho S u p reme Comt has i nd icated m 1 1sl be con
sidered to determine  the a p p ropria teness of an exercise of pol i ce po\\'cr a rc 
the ex ten t  of the  public i n terest to  be pro tected. and the extent of the  
regulat ion essent i a l  lo  pro tect that  i n terest . These twin factors m ust  he 
\H•ighed i n  l ight of the large d iscre t ion  \'l'Slccl i n  the legislature lo determ i ne 
\\'hat  the  \\'elfare of the pu bl ic  requ i res and \\'hat m easures arc necessary lo 
p romote i t .  Click cases. sup ra .  As to the answers to these q l lesl ions .  \\'l' m ay 
only specu late .  

In the case of H . B . 24 9 .  the pu b l i c  in terest sough t to  be protected is t h e  
fu t ure  a\ ' C1 i labi l i t y  o f  \\·atcr from t h e  State's n atura l  s t reams and t rib11 ta ry 
sou 1-ees for other b eneficial p u rposes i n  addit ion lo pmH'r generat ion .  I n  an 
ar id s tate such as  I daho. i t  i s  p robably  with in t h e  author i t y  of t h e  S tale lo  en
sure that  the l i m i ted \\'a ler  resou rces a\'ai l ablc arc al located among t he 
, ·arious d omcsl it: . munici p a l .  indus t r ia l .  agricu l t l l ral  a nd po\\'er generat ion 
1 1scs req u i red to sat isf\ the  general welfare needs of the people  of  the State .  
Sec generally. t i t le 4 2 .  Idaho Code. for  le.gisla t i w  expressions as  t o  the i m por
tance to t he public welfare of  alloca t ing  arni l a ble ,,·a ter  suppl i es among the  
, ·arious uses in the public i n lcrL·s t .  

The second and more crncial factor  to be  considered i s  the  extent of t he 
regulat ion  requi red  to protect the p 1 1b l ie \\'el fare and al \\'hat  point t h a t  
regulat i o n  may become a tak ing. H . B .  24D appears t o  b e  a imed at  al ter i ng 
the  s i tuat ion in \\'h ich do\\'nsl rcam n on-consu mpt i,·c waler rights for power 
purposes ,grantee! on a year- round basis m a y  res u l t  in no waler hcin �  
a\ 'ai lable clming lo\\' flow periods for rnrious other addit ional  upstream 
beneficia l  uses . 

As such , the pro\ ' isions of H.B . 249 appare n t ly bear a reason able rel at ion
sh ip  to the general \\'elfarc of the pcopic of the State. Sec. ]oh 11sto11 v. Boise 
City .  supra at .52 .  Further .  t here is no indication t h a t  H.B .  249 if enacted 
would constitute a n  arbi t rary act ion by the legislature. Sec, Idaho  Falls v .  
G rimmet t .  supra a t  B 6 .  Th us.  i t  m a y  be a lawful exercise o f  the pol ice power . 
E\'en i f  t he police power exercise is l a wful,  i t  must be determi ned whether a 
tak ing would resul t .  In A ndrns v. Click. supra at 800, the Idaho court  i n
dicated that  i f  the police power regula t ion prohibi ted the respondents from 
carrying on their business then clearly there would be a t aking.  
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In applying this test to the subord ination requirement envisioned by H . B .  
24D there is no  reason to bel ieve that such subordination would render 
exist ing hydropowcr generating facil i ties without benefi t .  There are several 
reasons why this is true .  First, while hyclropower facil it ies operate 
throughout the year, demand from consumptive users of water would nor
mal ly  only interfere with senior pmver rights during the summer months .  
Second, the establishment of min imum stream flows by the state may guaran
tee that water is available in the stream for non-consumptive power 
generation pmposes. Sec for example, Idaho Code § 42- l 7.36A, establ ish ing 
minimum daily flow at various gaging stations on the Snake River. Also sec 
generally, chapter 1. 5 ,  title 42, I daho Code, au thorizing the Water Resources 
Board to apply for minimum stream flows. Lastly, before any upstream users 
may be authorized to divert water to which an existing power right would he 
otherwise entit led a permit must he obtained pursuant to Idaho Code § 42-
203 . One of the criterion wh ich must  he considered before gran ting a permit 
is the local public in terest defi ned as the affairs of the pcopk in the area 
directly affected by the proposed use . A downstream power facility affected 
by the proposed use would appear l ikely to warrant consideration under the 
local public interest uiterion and he entitled to some degee of protect ion . 

However, the foregoing is merely speculation.  The analytical difficulty 
results from the appearance that the  impact of subordination of ex ist ing 
rights i s  greater than that  of the regulation approved in the ci ted police 
power cases . O n  the other hand. the impact would seem to be less than the 
takings for wh ich compensation was prodded in the other l ine of cases . 
Subordination of an ex isting water right which amounts to a decrease in the 
amount of water lo which the apj)ro priator has a right possibly wo11ld he a 
taking for wh ich compensation is required . Sec for example, Per-k t: . 
Sharroic. HG Idaho .5 12 ,  .5.'3 1 P .2d 1 J. 57 ( H J75) . 

\V (/I (',. H ('S(J ll /'('('S pc/' Ill  i I p /'()('(',\'.\' 

I t  is understood that the Department of \\later Resources rout inely places a 
subordination condition upon new water right permits for power purposes . I t  
may, therefore, be as  unnecessary lo determine the specific point in the ap
propriation process at which a taking would require compensation if H . B .  
24D is enacted and determined not t o  be a valid exercise o f  police power.  I t  
may he said, however, that the mere submission of an application 
establish ing a p riority elate is unl i kely to vest in the applicant a property righ t 
requiring compensation .  Hidden Springs Tro 1 1 /  lfo1 1ch r.; .  Allred. 102 Idaho 
623 ( 1D8 1 )  (holding applicant for water r ights obtained no vested right prior 
to permit having  been issued) . 

CONCLUSION : 

The Idaho legislature probably has author i ty  to regulate the uses of water, 
including present vested rights for power production pursuant to both art .  
15 ,  § 3 ,  I daho Constitution, and other state's inherent police power. Whether 
such regulation amounts to a taking, however, will undoubtedly have to be 
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determined by the courts. A l though exercise of the pol ice po\\'er al lows 
restrict ions upon t h e  uses of property \\'h ieh may d im i n ish its \'al t 1e ,  an  
outright p roh ibit ion of  the t 1se of a l l  o r  par t  of the  property may requ i re 
compensa t ion . 

The tak i ng issue only appl ies to present \'es tcd rights .  F t 1 tun• t 1ses not yet 
acquired arc subject to reasonable regulat ion . Whether absol t1 te den ia l  is 
lawful h as not been considered, alt ho t 1 gh it wou lcl be the logical rest 1 l t  if al l  
\\' a ter has been appropriate d .  

Finalh·.  \\'C ban• not considered \\'hat  effect the federal " HesL·n·ecl Water 
H igh ts" .d oct rine or  the Supremacy Clause may h a\'e \\'hen deal ing wi th  
power generat ion and \\'atcr allocation.  These isst 1es \\'ere touched 0 1 1  i n  
Idaho Po 1ccr Co .  1'. State of Idaho. 8 2  I . S . C . H . H4.3 ( No\' . ID .  Hl82) lrnt  not 
deal t  wi th  here. That east• is also i m portant  for t he poten t ial impact i t s  
remand may ha\'e o n  the issues at h and .  Tlw d ist ril' l  court 1 1 1 t 1st  st ill ddcr
minc whct l�er an ahanclonnwnt or forfei t t 1 n· has oc•t· t 1 rred for par t  of t he 
water righ t at Swan Fal ls. 

S incerely. 

Hobie G. H ussel l 
Deputy  At torney Cc·nL·ral 
Ch ief.  Local Cowrnnwnt Di\' is ion 

HC R/ t l 

i\larch 18 ,  1883 

The Honorable J .  Varel Chat bum 
Hepresentati\'e, District 26 
STATEHOUSE MAI L 

THIS IS NOT AN OFFICIAL ATTOHNEY GENEHAL CWINION. 
AND IS  SUBMITTED SOLELY TO PROVI DE LEGAL GUIDANCE 

RE : \Vi tness' Pridlege Before the \Vater Resources Board 

Dear RepreseI?tati\'e Chatburn : 

I n  response to your inquiry concerning whether a witness before the 
Department of Water Hesources is p rotected from prosecution for libel for 
s tatements  made as a witness, I am of the opinion that such testimony is 
probably p rivileged and not subject to a ci\'il su i t .  

The ru le  i s  well established i n  the United Sta tes tha t  defamatorv testimonv 
i s  p rotected by an absolute privilege if the testimony is rele�ant to th� 
i nquiry, even i f  the testimony was given m al iciously and with knowledge of 
its falsity. See 50 A m .  ]ur.2d. Libel and Slander, § 249, p. 766; Restatement 
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of Torts 2d, § .588; Lofland v. Meyers, 442 F. S upp. 9.5.'5 (N .Y .  1977) ; 
William L .  Prosser, Law of Torts, § 1 14 ,  pp .  777-78 , fn . 77-78 . This rule ap
pl ies not only before courts but also legisl at ive com mittees or councils and 
quasi-j udicial administrative officers and bodies. Engelmohr v.  Bache,  66 
Wash . 2cl 10.3 , 401 P . 2d 346 ( 1965) . 

To qualify as a quasi-judicial administrat ion,  the administrative body must 
have certain characteristics e .g . , fact finding hearings which are necessary for 
it to properly perform its function and the powers o f  discretion in applying 
the l aw to the facts. Tlrns, for example, adm inistrative hearings before l icen
sing boardings and workmen compensation commissions haw been held to be 
quasi-judicial administrations. Imlepende11 t Life Ins11rance Co. v.  Hoger.\'. 
16.5 Tenn .  447, ,55 S . W . 2d 767 ( 1933) ; Bleecker v. D rnry. 149 F.2d 770 (2cl 
Cir .  194.5) . However, the statements must be relevant  to the investigation.  
Magclo v.  Ho11 1 1d11p Coal Min ing Co. , 109 Mont .  293 ,  96 P. 2d 932 ( 1939) . 

Where the admin istration has been found not to  be quasi-judicial , the 
courts generally refuse to apply absolute immunity, but grant a qual i fying 
immunity which only protects an honest assertion of  a right or  one m ade in 
the course of a dutv .  Andreu· v .  Gardiner. 224 N .Y .  440 , 1 21 N . E . 34 1 
( 19 1 8) :  50 A m .  ]11r . 2�1. Libel and Slander, §§ 234-2.37 . 

A hearing before the Idaho Department of Water Resources has many at
tributes of a judicial proceeding. For example, in an application for a change 
in  the point of diversion ,  the director is authorized to investigate the ap
plication and conduct a hearing thereon. I . C .  § 42-222 . Testimony adduced 
at such hearings would likely be protected by an absolute privi lege. 

Ho\\'ever ,  there arc no Idaho statutes or case law which arc disposit ive of 
the \\' itness' privilege que�t ion . I n  Gardner v.  Ilollifield, 96 Idaho 609 , .533 
P . 2d 730 rem anded and appealed 97 Idaho G07. ,549  P .2d 266 ( H J76) , the 
court held that statements made by a superintenden t  of schools to a school 
board regarding pla intiffs incompetence as a teacher are conditional ly ,  not 
absolutely, privi leged . Unfortunely, the court did not expla in under what 
circumstances these statements were made - i .e . , whether the statements 
were made at a hearing and whether the school board was conducting 
hearings to gather information on whether to re-em ploy the school teacher. 
Nevertheless, the court placed m uch rel iance in its analysis upon the 
Restatemen t of Torts 2d, which recognizes an absolute privilege for witnesses 
before a quasi-j udicial proceeding. Moreover, the case also recognizes at least 
a conditional or qual i fied privilege where the circumstances lead any one of 
several persons having a common interest in a particular subject m atter 
correct!\' or reasonablv to believe that t here is i n formation that another 
sharing 

.
the common i nterest is entitled to know . 

I n  a perusual of case law from the surrounding states, I was unable to find 
any jurisdiction which has enacted a statute recognizing  or defining the 
parameters of a witness privilege. I don ' t  believe legislation which would 
recognize this privilege is necessary because Idaho courts will l ikely recognize 
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t he privi lege if ever confronted with the issue .  Second, the number of clif
f erent circumstances under which a person is a witness is gr�at and a statute 
which attempts to define thesL' circumstances would he sr1 broad that the 
focus of attention in litigation would then sh i ft to whether the proceeding 
was covered IJ\' the statute. 

I hope this guideline will answer your needs and quest ions. If there is 
an�·thing further I can do. please feel free to con tact me. 

Sincerely. 

Neil Tillquisl 
Deput�· At torney Ct>rwral 
Didsion of Nat ural Hesou rw•s 

NT/ t l  

Honorable Walter E. Li ttle 
Idaho House of Hcprcscntat iws 
STATEHOUSE � !AIL 

April 4 ,  H J83 

THIS IS NOT AN OFFICIAL ATTOHNEY GENEHA L'S OPINION 
AND IS  SUB�I ITTED SOLE LY TO PHOVIDE LEGAL GUIDANCE 

Dear Hcpresentatiw· Little :  

You lrn\·c asked for legal guidance concerning the ability of t he  Department 
of Emplo�·nH:'nt lo borrow funds from the federal gmunment to pay claims 
for unemployment compensat ion . Speci fically . you are concerned whether 
state law will permit  the department to borrow mom•y. As your request docs 
not seek advice concerning the ability of the federal government to loan the 
money to the state. \\T will not address the point .  However, it should he 
noted that so long as the state is empowered to borrow,  42  U . S . C .  § 1. 321 ap
pears to allow the federal gm·ernment to lend. 

There docs not appear to be any provis ion of the I daho Constitution which 
pro hibits the Department of Employment from borrowing money to pay 
unemployment compensation claims. A.rt . V I I I . § l of the Idaho Consti tution 
generally l imits the s tate's abil ity to incur debt .  That section however applies 
only to the legislature, as it states, "The legislature shall not in any m anner 
create any debt or debts . . .  " Further, the section has been construed to ap
ply only to obl igations which are to be paid from the general account .  See 
Idaho Water Reso11rce Board i; ,  Kramer, 97 I daho ,53,5 , 548 P . 2d 35 ( 1 976) , 
and Lyons i;. Bottolfsen, 61 Idaho 28 1 ,  1 0 1  P.2d 1 ( 1 940) . As the proceeds of 
the loan to be entered into by the Department of Employment presumably 
would be placed in the Employment Security Fund established by Idaho 
Code § 72- 1346 and would subsequently be repaid from that fund,  there 
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would hl' no indebtedness pl aced upon the general fund o f  the St ate of Idaho 
hy the loan.  Therefore, such a transaction apparently \\'ould not violate art . 
V I I I , § 1 of the I daho Constitution. 

In our opinion , however , current statutes do not permit  the Department of 
Employment to incur such a debt .  Pursuant to general ru les of administrative 
law, the authoritv of  administ rative officers is determined bv s tatute, and 
they have only su�h power and authority as is clearly conferred or necessarily  
implied from the  powers granted . Do11glass i; ,  Kel ton ,  610  P .2d 1 067 , 1 068  
( Colo. 1 980) . S imi larly, in  Oracle School Dis t . No . 2 u .  l'vlammoth Iligh 
School Dis t .  No . 88, 6.'3.3 P . 2d 450 (Ariz .  1981 ) , the court pointed out that a 
hoard or commission which is a creature of statute created for a special pur
pose has only l imited powers and it can exercise no powers which arc not ex
pressly or impliedly granted . Similarly ,  see Colorado- Ute Electric Assn . In c . 
v. Air I'oll11tio11 Con t rol Com m ission of Colorado Dept .  of Hrnlth .  648 P . 2d 
150 (Colo. 198 1 ) : Woods u .  Mid1cest Conucyor Co. Il le . . 648 P.2d 234 ( Kan . 
1 882) ; S t a t e  ex rel. State Tax Appeals Board v. Mo11 ta 1 1a  Board of Pcrso1 1 1 1 cl 
Appeals, 59.3 P. 2d 7 47 (Mont .  1 97D) ; and Ochoco Const mctio11 inc .  r .  Dep t .  
of Land Conserr.:a t ion  and Dccclop111 c1 1 t .  64 1 P . 2d 4 H  ( O r .  1982) . 

Similarly, in a somewhat different ci rcumstance, the Idaho Supreme Court 
stated in vVash ington Water l'mccr Co. t: .  Kootenai E11 c i ron mcntal Alliance. 
99 Idaho 87.'5, 879 . . S�J l  P.2d 122 ( 197H) : 

As a general rnlc. administrat ive authori ties arl' t ri l l l lnals of l imitl'd 
j LL ;sdict ion and their j ur isdiction is depcnden t entirely upon t bl' 
statutes reposing power in them and they cannot confer it 1 1pon them
selves, although they may determine \\'hethcr they ha\'c i t .  

Thus i t  i s  clear from a general examination of  adm in istrativl' princip les 
that the Department of Employment l acks authority to borrow funds to pay 
the expenses of its programs unless such authority is conferred upon it by 
statute or is necessarily impl ied from the powers conferred .  Idaho Code § 72-
1 333 sets forth the general provisions regarding the author ity of the director 
of  the Department of Employment . That sect ion grants to him the implied 
power lo take such actions as he deems necessary or suitable to administrate 
the employment security law.  However ,  nowhere in the act is there any in
dication that the legislatme contemplated the borrowing of funds to fund the 
payment of  unemployment benefi ts. In fact, the legis lature set forth a com
p rehensive scheme to provide the necessary funding for payment of  benefi ts .  
As stated i n  Idaho Code § 72- 1 302, the legislature intended the department 
to be funded by " th e  system atic accumulation of funds during periods of em
ployment . "  Further, Idaho Code § 72- 1346 grants the department the 
authority to invest the principal of the fund and use the p roceeds to carry out  
i ts purposes . Whi le  the  department certainly has the impl ied authority to  im
plement the legisl ative scheme, i t  does not  ha\·e the authority to substi tute a 
scheme of i ts own for the payment of unemployment compensation benefi ts . 
Furthermore, we have been unable to find any decision i n  which a court h as 
found an administrative agency to have an impli ed power to borrow funds to 
support publ ic programs. 
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\Ve hel ic\'e it is extre111ch· 1 1nli kel\' that an Idaho court would hold that the 
Department of  Employme1; t has i m.plied powers to borrow mom'y to fund its 
programs .  In fact. a red cw of  Idaho's constitutional provisions reflects a 
strong public policy aimed at protect ing the ci tizens of tlw state from the in
curring of  debt by stall' and local gon•rnments . Sec, e .g . , Idaho Const . art . 
V I I ,  §§ 1 3  and 1 4 ,  art . V I I I ,  §§ 1 and .3 . In dew of the apparent strong 
pol icy against incurring debt without appropriate apprornL we think it is ex
treme!\· unl ikch· that a court would hold that Idaho statu tes grant the Dqrnr
tmcnt ;if EmpI«iynwnt an implied power to incur inclchtedness . 

Further, there is some concern that the loan cont emplated ma\· dolatc 
Idaho Code § .58- 1 0 1 .'j  which states in rele\'ant port ion:  

No officer. employee or state board of the state of Idaho . . .  shal l  en
ter. or attempt to offer to enter into any contract or agreement creating 
any expense, or incurring any l iabil i ty, moral ,  legal or otherwise, or 
at all . in excess of the appropriat ion mack hy law for till' specific 
pur pose or purposes for which such expendi ture is to be made, or lia
bih t : incurred . . . 

Idaho Code § .50- lO W  makes s1 1ch cont racts mid whi le Idaho Code § .58- 1 0 1 7  
stall's : 

Any person ,·iolat ing the 1 irm·1s10ns of the two preceding sections 
shall he deenll'd guilty of  a misdemeanor, and shall be disqual ified 
from holding any st ate office or from being employed b�· the state of 
I daho . . . for a period of four (4 )  years from and after the com
mission nf the offense . 

Accordingly . a 1 1y cont ract ,,·hich \'iolatl's the tt'rrns of Idaho Code § .59- 1 0 1 .S  
\\· i l l  both l w  ,·oid and  subject the m aker of t he  contract t o  cr im inal 
misdrnll'anor prnalt ies and inel i gibility for public o ffice . Gi\'en the se\'crity 
of the resul t s .  extreme caution should be exercised for enteri ng into any such 
cont ract . 

The loan arrangement contemplated may ,·iolate Idaho Code § .59- 1 0 1. 5 .  
Idaho Code § 72- 1.34() perpetual l y  appropriates · ·al l  monies coming i n t o  said 
fund . .. Accordingly, if the morwy from the loan "comes into the fund'" as con
templatecl by this section it is continually appropriated and therefore, by 
defin it ion. its expenditure will not viol ate Idaho Code § .58- 1 0 1. 5 ,  as the 
l iabil ity will not exeecd the appropriation . Although this may be an accep
table interpretation we urge cau tion in relying upon it as the penalt ies of 
Idaho Code § .59- 1 0 1 7  arc substantial . In  am· event . as we have determined 
that t lw Department of Employment lacks ;1uthority to enter into the con
templated loan tra nsaction the ans wer to the question raised by Idaho Code § 
.59- 1 0 1. 5  is not crit ical . 

Gi\'en the foregoing, \\'l' conclude that the Department of Employment 
may not borro\\' funds as contemplated without em1ctmcnt of addi t ional 
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legislation. We hope this has answered your concerns satisfactorily. If we 
may provide further information,  please contact us. 

Sincerely, 

KENNETH R .  McCLURE 
Deputy Attorney General 
Division  Chief - Legislative/ 

Adm inistrative Affairs 

DAVID HIGH 
Deputy Attorney General 
Division  Chief - Business Affairs/ 

State Finance 

KHM/DH/hc 

Mr. Gordon C. Trombley 
Director 
Department of Lands 
STATEHOUSE MAIL 

Apri l  6 ,  1H83 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

He:  Forest Protection Fund 

Dear Director Trombley: 

You have asked whether the state m ay lawfully pay the costs of range fire 
suppression with monies from the forest protection fund .  Our conclusion is 
that : 

1 .  The state may lawfully do so, provided that :  

a .  the costs are incurred for f ire suppression on state or private l ands 
located within a designated forest protection district; and 

b .  the monies drawn from the forest protection fund do not exceed 
that portion of funds paid by members of the forest protective dis
trict in which the suppression costs are i ncurred . 

2 .  I f  the costs are incurred on  lands not located withi n  a forest protective 
district, the state may not lawfully pay suppression costs with monies from 
the forest protection fund.  
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ANALYSIS :  

The Idaho Forestry Act, Chapter 1 ,  Title 38 ,  I daho Code (Act) , appl ies to 
state and privately owned forest and range land within the state. l . C .  § 38-
10.5 . The Act establishes the forest protection fund .  I . C .  § 38- 1 29 . The prin
cipal source of the fund is assessments le\'ied on owners of forest lands. I . C .  § 
38- 129 .  Assessments on pri\'ate owners of forest lands are eolleeted per forest 
protecti\'c district designated by the Director of the Department of Lands. 
I . C . §§ 38- 1 10 ,  38- 1 1 1 .  A forest protective district may include range land, 
I . C .  § 38- 1 10,  provided that the range land is " adjacent to or intermingled 
with forest land . "  I . C .  § 38- l O l (b) . 

The state is also considered an owner under the Act , I . C .  § .38- 1 14 ,  and 
pays assessments into the forest protection fund based upon its share of  state
o\\'ned lands located in the f orcst pro tective district . I .  C. § 38- 1 14 .  The 
state's assessment is paid out of the general fund .  I . C .  § 38- 1 14 .  

Monil's from the forest proll'elion fund arl· cleclicatcd l o  appropriat ion for 
the purposes of the Act .  I .C .  § 38- 12H.  The purposes of the Act incl1 1clt• " fort•st 
protection .

. .  I .C .  § 38- 102: " protection against the starti ng, existence or 
spread of fi res . . . l . C . § 38- 1 1 1 :  and the ' 'detection, prevention and sup
pression of forest or range fires in forest protective districts . .. I .  C. § 38-
1 04(  c) . Disbursements from the forest pro tection fund arc clearly authorized 
for suppression costs as well as prevention costs .  Further, Sect ion 38- 1 1 1  
pro\·ides that additional assessments may be levied when an " actual loss" oc
curs \\'h ich exceeds the amount for which assessments have been made. Thus, 
monies from the forest protection fund may be disbursed retroactively for 
suppression costs. 

There are two important restrictions placed on such payments . First ,  
assessments levied on private forest land owners, including any addit ional 
assessments. arc based solely on costs assignable within each forest protective 
district and mav not exceed the statutorv m aximum set forth in Section 38-
1 1 1 .  If actual 

:
�uppression costs exceed · the fund money available for the 

district, the state ma\· authorize the issuance of deficicncv warrants to defra\· 
the excess costs . Tho�e warrants are drawn from the gcn�ral fund. I . C .  § 3S
l. 3 1 . 

Second, assessments paid by a forest landowner may not be disbursed for 
suppression costs incurred outside that owner's particular forest pro tective 
district . This restriction is found in Section 38- 104(  a) , which states : 

Funds collected from owners of forest lands shall be used onl \' for the 
benefit of forest lands within the forest p rotective district fro� which 
collected. 

While this provision i.s set forth i n  a subsection addressing specifically federal
state agreements, it probably has general application throughout the Act 
when read in conjunction with the provisions of Section 38- 1 1 1  and the 
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overal l scheme of the Act . Thus, the s tate may not appropriate forest protec
tion fund monies for fire suppression costs incurred on lands for which no 
assessments have been levied - that is, lands outside a forest protectivl' 
d istrict . 

This is not to say that the state may not pay for suppression costs via a con
tractual arrangement or, possibly, common law l iabil ity. I ndeed the Al't 
allows the state to enter in to agreements with the federal government, coun
ties ,  and municipalities for fi re prevention and suppression on private lands. 
J . C .  § 38- 104(a) (b) . But any payments made pursuant to such agreements 
would be subject to the restrictions of  the Act . Payments from the state must 
be drawn from the general fund. J . C . § 38- 1 14 ,  38- 131 . Payments from 
assessments levied on private forest protective district members must he 
restricted to costs from their d istrict . I .  C. §§ 38- 104( a) , 38- 1 1 1 .  

Finally, i t  again should be noted that the I d aho Forestry Act provides for 
payment through the forest protection fund for suppression costs on state and 
private lands .  The Act does not address fire suppression on federal lands . The 
question of whether the state is l iable for suppression costs on federal lands 
depends on principles of contract or tort and has not been analyzed in this 
guidel ine .  I t  nonetheless can be concluded, based on the expl icitly restricted 
spending authorization in the Idaho Forestry Act, that the monies of the 
forest protection fund derived from assessments on private forest protective 
district members cannot be used in payment of any state obligation for fire 
suppression on federal lands. 

Sincerely, 

Kurt Burkholder 
Deputy Attorney General 
Division of Natural Resoun:es 

KB/t i  

Mr .  Gordon C .  Tromblev 
Director 

· 

Department of Lands 
STATEHOUSE MAIL 

April 8 ,  1983 

THIS IS NOT AN OFFICIAL A TTORNEY GENERAL OPINION, 
AND IS SUBMI TTED SOLELY TO PROVI DE LEGAL GUIDANCE 

Re: Application of Forest Protection  Fund to Range Land Fire Suppression 

Dear Director Trombley: 

By an i n formal guidel ine addressed to you and elated April 6, 1983, we 
concluded that the state m ay lawfully pay costs i ncurred for fire suppression 
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on state or private lands located within a forest protective district with 
monies from the forest protection fund. By your letter of Apri l  7,  lD83, you 
more specifically have asked whether it is l awful to pay suppression costs 
from the forest protection fund when ( 1 )  the costs arc incurred on state, 
federal , and private lands, (2) the l ands arc l ocated within a forest protective 
district but have not been charged annual assessments for fire protection, and 
(3) the lands are range lands located al  least fi fteen m i les from forest lands. 

It is our conclusion that monies from the forest protection fund may not he 
appropriated lo pay suppression costs incurred on federal land or on state or 
private range land \\'hich arc not adjacent  to or in termingled with forest 
la l ld .  

ANALYSIS:  

As a prel iminary matter . there i s  no authority to pay suppression costs in
curred on federal land with monies from the forest protection fund, whether 
or not the federal land is located within a forest protective distric t .  As noted 
in the informal guideline of April G, HJ83, at page 3, the Idaho Forestry Act ,  
Chapter I .  Title 38 ,  Idaho Code ( Act) , docs not provide spending authority 
for fire suppression on f ecleral lan d .  The Act does allow the state to contract 
with the federal governnwnt  for fire suppression , but only as to "privately 
owned forest or range land . "  I .  C .  § 38- 104 ( emphasis adclccl) . Otherwise, the 
assessments which go into the forest protection fund and pay suppression 
costs under the Act arc levied only upon private and stale lands. l . C .  §§ 38-
I l  I ,  38- 1 14 .  

Turning to prirntc and state l ands located within a for<�st protPctive 
district . there is nothing in the Act which requires those lands to he assessed 
before forest protect ion fund monies may be spent for suppression costs in
curred on those l ands . Hather, the state may apply fund monies available per 
forest protective district to suppress fires with in that d istrict , and then collect 
those costs from the owners of the non-assessed lands upo1 1  which the costs 
are incurred . Section .38- 1 1 1  states : 

I n  the e\'cnt the owner of any forest land shall  neglect or fail to fur
nish the protection required by this section, the director of the depart
ment of lands shal l  prodde such p atrol and protection therefor at 
actual cost to the owner of  forest lands .  

And, Second 38- 1 07 proddcs that  the state m ay suppress a fire and then seek 
to reco\'er the costs from the person responsible for the fire . The expenses in
curred by the state prior to reimbursement are paid from the forest p rotec
tion fund,  l . C .  § 38- 1 29,  provided, of cousc, the expenses arc incurred with in 
a forest protective district which h as paid assessments into the fund .  See l . C .  
§ 38- 1 04(  a) ; I nformal Guideline, April 6 ,  1 983.  Once the costs are recovered, 
they are placed back into the  forest protect ion fund .  l . C .  § 38- 129 . 

The abo\'e conclusion that  monies from t he forest protection fund m ay be 
applied to suppression costs incurred on non-assessed private and state lands 
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with in  a forest protective district does not d ispose of the entire question posed 
here. There remains the issue of whether the fund may be so appropriated i f  
the subject lands are range lands located a considerable distance - here, al 
least fifteen m iles - from forest lands . For the purposes of the Idaho 
Forestry Act, range land is defined as: 

[A]ny land which is not cultivated and which has upon it native 
grasses or other forage plants m aking it best suited for grazing ol 
domestic and wild animals and which land is ad;acen / lo or in ter-
111 ingled with forest land. 

I . C .  § 38- l O l (b) (emphasis added) . By th is defini tion,  the Idaho Legislature 
patently excluded from the provisions of the Act those range lands not in 
close physical proximity lo forest lands. This does not mean that the Director 
of the Department of Lands, in divid ing  the state into forest protective 
districts under Section 38- 1 10 ,  must avoid including within those districts 
ran ge lands which arc removed from forest lands. Rather, the statutory 
defin ition l imits the type of range lands upon which forest protection fund 
mon ies may be spent .  The Act provides no spending authority for suppression 
costs incurred on state or private range l ands not "adjacent lo or intermingled 
with forest l ands ."  

As discussed in  the informal guidel ine  of April 6, 1983, the lack of 
authority to spend monies from the forest protection fund in this particular 
situat ion does not mean that the state m ight not be liable for costs of sup
pressing fires originating on state land or  that monies from the general fund 
might not be appropriated to pay such costs. Sec In formal Guidel ine to Hon.  
D .  Litt le ( J  anuar�· 19 ,  1 983) . This guidel ine's conclusion appl ies only to the 
lawful uses of the forest protection fund. 

Si ncere!� · .  

Kurt Bur kholder 
Deputy Attorney General 
Division of Natural Resou rce� 

KB! tl 

The Honorable Walter Little 
Idaho House of Representatives 
Statehouse 
Boise, I D  83720 

April 13, 1 983 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL'S OPIN ION 
AND I S  PROVIDED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear Representative Little: 

This is in  response to your questions regarding the doubling of assessments 
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upon personal property for fail u re to fi le personal property tax declarations . 
I n  particular you have asked the following questions:  

1 .  Under what conditions can an assessor  double the assessment upon per
sonal property when a personal p roperty declaration form h as not been filed 
with the assessor's office? 

County assessors are enti tled to double assessments upon personal property 
under the conditions stated in Idaho Code § 63-207 .  That section provides: 

Any property wilfully concealed, removed, transferred, misrepresented, 
or not l isted or declared by the owner, or the agent or representative 
of the owner, to e\'ade taxation for the current year, or in  any pre
ceding year or years, must upon discovery be assessed at two (2) t imes 
its \'a lue for each year such property has escaped assessment . The 
county board of equalization may excuse the l iabi l i ty for such penalty 
upon a proper showing that by reason of good and sufficient cause, 
the requirement to file p ursuant to  this t i t le  not be complied with . 
The asse�sor or his representati\'c shall attend such hearing.  

Thus, double assessments are permitted where there is a wilful failure to 
l ist or declare personal property to evade t axation . 

2 .  \\!hat effect does it have on the assessor's right to double the assessments 
when the assessor has not furnished personal property declaration forms to 
the taxpayer? 

Idaho Code § 63-203 provides in pertinent part :  

Every county assessor may require any property owner, i f  he is a re
sident of the county , to furnish a l ist of all taxable personal property 
owned by or in the possession of said owner and situate in the possession 
of said owner and situate in the county on forms supplied by the 
assessor . . .  The failure of the assessor to provide the taxpayer's de
claration shall not impair  or invalidate the assessment,  nor wil l  such 
failure relieve the property owner or  his agent of the responsibility to 
obtain such declaration and to comply with the requirements of this 
act . In the event the assessor fai ls  to receive a taxpayers declaration 
as required , the assessor shall l ist and value  such p roperty accord ing  
to  h is best judgment and information .  

I t  appears from th is section that although the taxpayer who does not  
receive forms has a dutv to obta in and file a declaration, the assessor also h as 
a duty to furnish form; to the t axpayer. T herefore , if forms were not sent to 
the taxpayer, the taxpayer cou ld  probably  successfully argue to the county  
board of equalization that h i s  fai lure to l is t  or  declare property was not  clone 
to evade taxation.  

3 .  If a taxpayer has declared h i s  personal  property in a pr ior year, but fails 
to file a declaration in the current year ,  should an assessor double the 
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assessment upon al l  of the  taxpayer's personal property or should he double 
the assessment only upon additions of personal property during the year 
which are not declared? 

Again ,  the fact that the taxpayer had previously declared his property 
would be an indication that the taxpayer was not i n tending to evade taxation 
as to property previously declared . The taxpayer could argue to the county 
board of equalization that there was no in tention to evade taxation in that he 
assumed the assessor would continue to assess normally the property 
previous! y declared . 

This argument is strengthened by the language of Idaho Code § 63-207 
that property not listed or declared to evade taxation "must upon discovery 
be assessed at two (2) times its value for each year such property has escaped 
assessment ."  Since the property was previously declared, it could be argued 
that such property was not currently "discovered" . 

This question seems to have been partially answered by the Idaho Supreme 
Court in the case of V-1 Oil Company v. Lacy, 97 Idaho 468, 545 P . 2d 1 17(i 
( 1 976) . I n  that case, the t axpayer filed an inadequate personal property 
declaration in 1973 stating on the form only the fol lowing: " Existing personal 
property depreciated 10% . No increase . "  The taxpayer subsequently denied 
the assessor access to the taxpayer's property. The assessor then tripled the 
1972 assessment. ( i . e . not merely additions to the 1 972 property) . I daho Code 
§ 63-207 previously provided for the triple assessments. As the Court ex
plained the situation: 

Appel lant did not l ist  any property on its 1 973 taxpayer declaration 
form, and when respondent "discovered" property owned by appellant 
in addition to that assessed in 1972, respondent made the 1973 assess
ment at three times the value fixed for the 1972 assessment. With 
adjustments for depreciat ion of the property assessed in  1972, the 
1 973 figure ( representing the 1972 property plus the newly discovered 
property) approximates an assessment of al l  of appellant's personal 
property at three t imes its value for 1973. I daho at 470 . 

The Court, based upon the above, held that the above situation raised issues 
of fact .  As the Court held :  

The district court erred, however, in  grant ing summary judgment on 
the ground there were no genuine issues of material fact .  As we have 
indicated, the record leaves open questions as to the fair market values 
at which specific i tems of appel lant's personal property were assessed , 
and as to the statutory authorization for respondent's procedure i n  as
sessing appellant's personal property. These material issues of  fact re
main to be determined. Idaho at 470. 

Thus, the court refrained from holdin g  that tr ipling the assessment upon 
property which was on the rolls the prior year was erroneous as a m atter of 
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law. Rather, the Court treated this as an issue of fact .  This would imply that 
whether such tripl ing was justified depended t 1pon the factual circumsta nces 
under which the assessor tripled values on the prior year's rolls. 

The Court did not indicate what circumstances would or would not j ustify 
the triple assessment .  Consequently, it is not possible to defini tively answer 
the question . However, it appears that the fact that property was on the rolls 
in the prior year is one factual circumstance relevant i n  answering the 
general question whether the failure to file a declaration was clone to evade 
taxation .  

I n  summary, the fact that the taxpayer had previously declared his property 
appears to be a significant i ndication that the taxpayer was not intending 
to evade taxation as to such previously declared property . 

4 .  I n  the event that an assessment was doubled, what recourse does a tax
payer have? 

A taxpayer who has been double assessed and who believes he has good 
cause for fai lure to file should appeal to the County Board of Equalization 
pursuant to Idaho Code § 63-207 which is quoted above . Upon a good cause 
showing, the County Board of Equal ization m ay then excuse the l iability for 
the penalty. As a practical matter, the taxpayer would need to submit his 
property declaration l ist to the County Board of Equalization in  order for the 
Board to be able to make a determ ination as to the amount  of reduction in 
assessment that should be permitted . 

I f  the taxpayer failed to appeal to the County Board of Equalization ,  his 
appeal remedies are thereafter severely l imited . At this point ,  the taxpayer 
basically has two potential avenues of appeal. First, the taxpayer could pay 
his  taxes under protest and sue for refund pursuant to Idaho Code §§ 63-22 1 2  
and 63-22 13 .  However, those sections h ave been interpreted by the Idaho 
Supreme Court to be l imited to cases in  which the tax is "void ab inito" . I n  
other words , that remedy is l imited to cases i n  which there is no jurisdiction 
to tax, for example, where the p roperty is exempted from taxation . The 
remedy cannot be used to challenge merely excessive taxation . Washburn
Wilson Feed Company v.  Jerome Coun ty,  65 Idaho 1 ,  1 38 P . 2d 978 ( 1 943) . 

A second l imited option is provided by Idaho Code § 63-2202 . That section 
provides in pertinent part that :  

The Board of County Commissioners may,  at any time when i n  ses
sion , cancel taxes which for any l awful reason should not be collected , 
and may refund to any taxpayer any money to which he m ay be en
titled by reason of a double payment of taxes on any property for the 
same year, or the double assessment or erroneous assessment of pro
perty through error , .  . . 

The focus of this section is upon a double assessment through error of the 
assessor .  Therefore, th is section would probably not provide a remedy w here 
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the  assessor had properly performed his duties, but for some reason the  tax
payer had good cause for h is  own fai lure to file a property tax declaration .  As 
discussed above, where the taxpayer can show good cause on his own part , he 
is required to appeal to the County Board of E qualization at its equalization 
hearings on the personal property role .  

I hope this information i s  helpful in clarifying the  situat ion regarding 
righ ts and responsibil ities i nvolving double assessment of taxes . If  you h ave 
any quest ions regarding this letter, please contact me. 

Si ncerely, 

DAVID G. HIGH 
Deputy Attorney General 
Chief, Business Affairs 
and State Finance Division 

DGH/tg 

cc State Tax Commission 

Honorable John V .  Evans 
Governor of the State of Idaho 
Office of  the Governor 
STATEHOUSE MAIL 

May 12 ,  1 983 

THI S  I S  NOT AN OFFICIAL ATTORNEY GENERAL'S OPINION 
AND IS  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear Governor Evans: 

You h ave asked whether House Bi l l  No .  7 of the First Extraordinary Ses
sion of the Forty-seventh Legislature was an appropriate subject for legis
lation during the extraordinary session .  Art . IV ,  § 9 of the I daho Con
stitution l imi ts the leg'.slature's abi l i ty to legislate during  special sessions . In 
relevant portion, that section states that when the legislature i s  convened in 
special session ,  " i t  shal.l have no power to legislate on any subjects other than 
those specified in  t he proclamation . . . " Accordingly, if the subject of House 
Bill No. 7 cannot be found i n  the proclamation call ing the legisla ture in to ex
traordin ary session,  it was an i nappropriate subject for legislatio n .  

H ouse Bill N o .  7 .  someti mes called the " surplus eliminator bill ," ap
propriates any surpks of FY 1 984 general fun d  money to specific accounts in 
the state t reasury . There are only two items i n  your proclamat ion conven ing 
the speci al session, i >sued on  April 22 and amended on  May 9, 1 983, which 
even remotely would include an appropriation bill such as House Bill No.  7 .  
The proclamation of April 22 calls the legislatu re into session : 
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1 .  To consider and enact appropriation bills for the following entities: 

PUBLIC SCHOOL SUPPORT 
VOCATIONAL EDUCATION 
COLLEGE AND UNIVERSITIES 
AGRICULTURAL RESEARCH/EXTENSION 

SERVICES 

2. To consider and enact revenue and taxation legislat ion.  

The p roclamation of May 9 deletes i tem two of the above proclamation and 
thereby removes the subjects contained therein from the permissible scope of 
legisla tion during the session. In addi tion the amendment to the proclamation 
enables the legislature to "reconsider revenue projections for fiscal years 1983 
and 1984." Because the legislature's ability to appropriate during the special 
session specifical ly is l imi ted to appropriations for education purposes, and 
because the appropriation embodied in House Bill No .  7 is not for those pur
poses, i t  is not authorized under item one of the April  22 proclamation . 

Nor is House Bi l l  No . 7 authorized by item one of the May 9 p roclamation 
as a revenue projection . I t  is an appropriation bil l .  I t  does not predict the 
amount of re\'enue to be rccei\'ed by the general fund from particular sources . 
House Concurrent Resolution Nos . 4 and 5 of  the First Regular  Session of  the 
Forty-seventh Legislature embody revenue p rojections. Upon comparison it 
can be seen clearly that House Bi l l  No. 7 is not a re\'enue projection. Rather, 
it appropriates surplus money in the general fund on J une 30,  1984, to par
ticular purposes . 

A court would  construe House Bi l l  No. 7 t o  be within the subjects specified 
in the p roclamations if such an in terpretat ion is reasonable. See Idaho Gold 
D redging Co. v .  Baldersto11, .58 Idaho 692 ,  78 P . 2d 105 ( 1938) . Further, 
courts are very reluctant generally to intrude into the reasonable deter
m inations made by consti tut ional officers and bodies of the state when such 
determ inat ions appear reasonable. See Moo n  v. Investment Board, 96 I daho 
145,  25 P.2d 335 ( 1974) , and Diefendorf v. Gallet, 5 1  Idaho 6 1 9 ,  10 P .2d 307 
( 1 932) . Even though the above rules of statutory construction would require 
a cour t  to attempt, if possible, to construe House Bi l l  No. 7 as within the 
p rocla mation convening the ext raordinary session, i t  is my conclusion that 
such an interpretation is improper and unl ikely. House Bi l l  No. 7 is not a 
revenue  projection. I t  is an appropriation bi l l  the subject of w hich cannot be 
found in the p roclamations convening the  legislature into extraordinary 
session. 

Accordingly ,  i t  was not an appropriate subject for legislat ion during the 
special session. I hope th is has answered you r  concerns. If I can provide fur-
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ther assistance please call upon me. 

Sincerely, 

KENNETH H .  McCLUHE 
Deputy Attorney General 
Division Chief - Legislative/ 

Administrative Affairs 

KRM/bc 

Mr .  David B ivens 
Executive Director 
Idaho C attlemen's Association 
2 1 20 Airport Way 
Boise, ID 8370.5 

June .3 , 1983 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Re: Ownership and Taxation of Range Improvements 

Dear Mr .  Bivens: 

This guide l ine addresses two questions you have posed concerning owner
ship and taxation of range improvements on public land.  For the sake of 
providing you a timely response, a more thorough analysis has not been un
dertaken . It i s  our opinion, however, that the conclusions below are correct 
as a matter of law. 

QUESTION NO. 1 

Whether, u nder the Taylor Grazing  Act, the United States has an owner
ship interest i n  range improvements constructed pursuant to and financed in  
par t  with 1 2 1/2 % fund monies . 

CONCLUSION 

No.  

QUESTION NO. 2 

Whether the purchase of m ateria1s by a grazing permittee for the construc
tion of United States-owned range improvements is subject to state sales tax. 

CONCLUSI ON 

Yes. 
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ANALYSIS  

Question No .  1 

Under the Taylor Grazing  Act, (Act) , range i mprovements 1nay be con
structed by cooperative agreement or by range improvement permit ,  the lat
ter of which is commonly known as a § 4 Permi t .  43 U . S . C .  § 315c .  By 
cooperative agreement ,  costs and l abor for the i mprovements are divided 
between the grazing permittee and the United S tates and title to the im
provements goes to the United States . 43 C. F. R . § 4 120. 6-2 .  By a §  4 permit ,  
the permittee pays for the improvements and receives t i t le to " removable" 
improvements .  43 C . F. R .  § 4 1 20 . 6-3 (a) (b) . Hemovable improvements are 
not defined in the act or i ts regulations. However, the commcili: to the final 
rulemaking for the regulations states that "removable" improvements are to 
mean i mprovements "such as corrals, fences, or loading chutes [ which] could 
reasonably be removed i f  range improvement permits were terminated . "  46 
F . R .  5786 (Jan .  19, 1 98 1 ) . 

Thus, as a general matter, title to removable i mprovements constructed 
under a § 4 permit resides in the permittee. This prel iminary conclusion is 
buttressed by provisions in the act and regulations requiring purchase of a 
prior occupant's improvements, 43 U . S . C .  § 3 1.Sc ,  and fair market value 
compensation for permittee-owned improvements upon termination . 43 
C . F.R .  § 4 120 . 6-6 .  

The specific issue here is whether t i t le to the improvements is  affected hy 
the improvements being partly financed by state-al located portions of  grazing 
fees . Under the Taylor Grazing Act , 1 2 112 % of the grazing fees collectccl by 
the United States from permittees is returned to the state; 

(T]o be expended as the State legisl ature . . . may prescribe for the 
benefit of the countv or counties in which the grazing districts pro
ducin g  such monies �re situated . 

43 U . S . C .  § 3 15 1 .  The Idaho Legislature has prescribed that i ts share of 
1 2 1/2 % fund monies is to be deposi ted with the state treasu rer, then 
distributed to the counties generating the funds. Idaho Code § 57- 1 20 1 .  The 
county treasurer then pays the funds to a grazing district treasurer appoin ted 
by the local grazing district advisory board . Idaho Code § 57- 1202 . The fund 
is then expended within the county; 

[A]s may be directed by the board of district advisers of such grazing 
district for range improvemen ts and maintenance, predatory animal 
control, rodent control , poisonous or noxious weed extermination, or 
for any similar purpose. 

Idaho Code § 57- 1 203 (emphasis added) . 

Arguably, once the 12112 % of grazing  fees is p aid to the state treasurer 
those monies become state monies over which the United States has no con-
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trol or possessory in terest .  (C . f .  Pittman-Robertson Act , 16 U . S . C .  § 669, 
where prohibited applicat ion of federal wildlife restoration funds suspends 
further grants) . The Taylor Grazing Act does not impose any condition on 
the state's use of the monies other than Lhat expenditures be made as the state 
legislature "may pr�scribe" and for the benefit of the county or counties 
generat ing the monies . See Memorandum,  Assoc. Solicitor, E nergy and 
Resources, Dept .  of Interior (Dec. 13,  1982) . The funding of range im
provements with the monies is authorized by the I daho Legislature .  Idaho 
Code § .57- 1203. Nothing in the Taylor Grazing Act provides that such fun
ding vests title in the United States contrary to the permittee title expressly 
recognized in the act's promulgating regulations . 43 C . F. R .  § 4 120 . 6-3(b) . 

It should be noted that the regulations do state that a permittee shall 
provide "full funding" for construction and maintenance of range im
provements under a §  4 permit .  43 C .F .R .  § 4 120 .6-3(a) . It could be argued 
that the adject ive "full" requires the pcrmittee to pay all costs without other 
financial assistance . This would seem an extreme impl ication , since i t  
logicall y  also would precl ude assistance i n  the form of agricultural grants and 
bank loans. The regulations do not specify the source of the permittee's fund
ing, only that the permi t tee is rcs1)onsiblc for providin g  the funding. The 
use of the term "ful l  funding" is probably intended only to distinguish per
mittee l iabi l i ty for improvements under a § 4 permit from joint federal
permittee l iabil i ty for improvements under cooperative agreements . 

In  conclusion ,  grazing permittees have title to range improvements con
structed under § 4 permits and such title is probably not affected by the USP 
of 12 1/2 % fund monies to finance the improvements. \Vhethcr a state, county, 
or grazing district advisory board would ha\'e an interest in impro\'ements 
partly financed by 12 1/2 % fund monies has not been examined in this 
analysis .  

Question No .  2 

If range improvements are constructed by a cooperative agreement, title to 
the improvements is in  the United States . 43 C . F .R .  § 4 1 20 .6-2 .  The grazing 
permittee may be responsible for purchase of the m P.terials used in  the im
provements. See 43 C . F . R .  § 4120 .6-2 .  

The consti tutional principle underlying the question whether such pur
chases are taxable is that a state may not, consistent with the Supremacy 
clause, levy a tax directl y  upon the United States . Mayo v. United S tates, 319  
U .S .  44 1 ,  63 S .C t .  1 137, 87  L . Ed .  1504 ( 1943) ; McCulloch v .  Maryland, 4 
Wheat 3 16, 4 L . E d .  579 ( 13 19) .  The Supreme Court decisions evolving from 
this principle have been ,  until recently, confusing and often contradictory. 
See 44 L .E . 2d 7 19-737 ( annot . ) . However, in the recent decision of United 
States v. New Mexico, 455 U .S .  720, 102 S . Ct .  1373, 71 L . Ed . 2d 580 ( 1 982) , 
a unanimous court conc lusively ruled on the applicabil i ty of federal tax im
munity ,  particularly as  to a factual sett ing s imi lar to the one posed here. 
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The New Mexico decision held that  goods purchased by contractors doing 
business with the federal government are subject to state sales tax even 
though title to the goods passed d i rectly to the United States. The court s tated 
that tax immunity is appropriate only :  

[W] hen the levy falls on the United States i tself, or on an agency or 
instrumentality so closely connected to the Government that the two 
cannot realisti�ally be viewed as separate entit ies, at least insofar as 
the activity being  taxed is concerned . 

455 U . S .  at 735. 

[A] finding of constitutional tax i mmunity requires something more 
than the invocat ion of traditional agency notions: to resist the State's 
taxing power, a private taxpayer m ust actual ly 'stand in the Govern
ment's shoes . ·  

4.55 U . S .  a t  736 (citations omitted) . The fact that t it le passes d i rectly from the 
vendor to the government ,  

[CJ an not  make the transaction a purchase by the  Uni ted States ,  so 
long as the purchasing entity,  in i ts role as a purchaser, is sufficient
ly distinct from the GoYernmcnt. 

45.J U . S .  at 743 (citations omitted) . The court also ci ted U11 itcd States v.  
Boyd. 378 U . S .  39 , 84 S . Ct .  15 18 ,  1 2  L. Ed . 2d 713 ( 1964) , for the proposition 
that a private party's use of the p roperty " i n  connection with commercial ac
tivities carried on  for profit" is " a  separate and distinct taxable activi ty . "  4.5.5 
U . S .  a t  734 , 7.'35 . The court applied this reasoning to find the contractors' 
purchase of goods to be taxable e\·en where the expenditures were, in effect, 
paid by the federal government under an advanced fundin g  arrangement .  
455 U . S . at 735 . Earlier cases upholding state taxation on materials pur
chased by private parties for federal projects include Alabama v .  Ki11g & 
Boozer. 314 U . S .  1 ,  62 S . Ct .  4.3 ,  86 L .Ed . .  3 ( 194 1 )  and Detroit v. Murray 
Corp. of America, 355 U . S . 489, 78 S . Ct .  4 .58 .  2 L. Ed . 2d 44 1 ( 19.58) . 

These holdings seem directly appl icable to the purchase of materials by 
grazing permittees for United States-owned range i mprovements .  Perrnit tees 
probably would be considered separate entit ies from the federal government 
whose use of purchased materials for range i mprovements is for a commercial 
act ivity .  Under Neu; Mexirn, their purchases thus would be subject to state 
sales tax whether the purchase� were made with their own funds or, apparent
ly, even with federal funds. 

S incerely ,  

Kurt Burkholder 
Deputy Attorney General 
D ivision  of Natural Resources 

KB/ ti 

cc : S tan Boyd 
Tom Bless inger 
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June 28, 1983 

Pat Barrell 
C hief 
Bureau of Chi ld Support Enforcement 
Department of Heal th and Welfare 
STATEHOUSE MAIL 

THIS I S  NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear Ms. Barrel l :  

You have asked whether extension of  a contract for legal services with an 
attorney would violate Idaho Code § 67-.5726( 1 )  given the recent election of 
h is spouse to the Idaho State Senate. Of  particular concern, the community 
property law of Idaho makes al l  property acquired after marriage including 
earnings, community property . Idaho Code § 32-906 . I t  is my understanding 
that the attorney has been under contract with the Bureau of Child Support 
En forcement continuously since September 1979 - i . e . ,  the contractual 
relationship initially began before the election of the spouse. I t  is also my un
derstanding that the spouse is not a member of the Senate Health , Education 
and \,Yelfarc Committee or the Joint Appropriations Committee. 

Idaho Code' § 67-.5726( 1) in pertinent part provi des : 

No m ember of the legislature . . .  shall directly, himself, or  by a 1 1y  
other pcrso11 i n  trust for him or for h is  use or benefit or  on his ac
coun t ,  u1 1dcrtake, execute, hold or enjoy, i11 1chole or i11 part . a 1 1y  
co11 t ract o r  agree111c11 t made or entered into hy or 011 behalf of the 
sta le  of Idaho,  i f  made by, through , or on behalf of  the department 
in which he is an officer or employee; or  i f  made by , through or on  
behalf o f  any  other department unless t he  same are made after com
pet it ive bids. 

(emphasis added) 

The primary goal in construing this statute is to ascertain and gi\'e effect to 
legislative in tent. Gavica v .  J-la11se11 .  10 l Idaho 58, 608 P .  2d 861 ( 1980) . To 
do so, the cour ts and thus th is analysis will bok first to the literal or plain 
wording of the statute.  Local 1494 of ln ternatio11al Associat io1 1 of Firefigh ters 
v .  City of Coeur d 'Ale11e. 99 Idaho 630, 568 P .2d 1346 ( 1 978) . If the wording 
is u nambiguous, there is no occasion for further in terpretation and the statute 
will be given effect as expressly stated . Worley Highway Dist .  v Kootena i  
Ci ty ,  98 Idaho 925, 536 P . 2d 206 ( 1 978) . However, i f  the statute is am
biguous, i t  should be construed so as to give it effect rather than to nullify i t .  
Maguire o. York, 99  Idaho 829, 590 P . 2d 85 ( 1978) . A construction which 
would produce harsh or  absurd results should be avoided . Gaoica, supra .  
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At the outset, it is clear that, i f  the extension is prohibited by the under
scored prohibition of Idaho Code § 67-5726( 1 ) , the exception or alternative of 
competitive b idding is unavailable. The Administrator of the Division  of Pur
chasing, pursuant to Idaho Code §§ 67-5716(5) and 67-5718 ,  has classified 
legal services as non-biddable. This classification comports w ith the 
viewpoint that statutes requiri ng competi tive bidding for publ ic works con
tracts are not intended to apply to protessional services . Mongiovi v. Doer
ner, 24 Or. App . 639, 54.G P . 2d 1 1 10 ( 1 976) ; Capasso v. Pucillo and Sons 
foe. , 132 N . J .  Super. 542, 334 A. 2d 370, affd, 132 N . J .  Super. 473, 34 A .2d 
334 ( 1974) . I n  Capasso, the courts explained that professional services are not 
to be secured by competitive bidding because the inherent nature of the bid
ding process would nul li fy or detract from the professional qualities sought . 
With reference to legal services specifical ly ,  see Herd v. Erie Cl. unty.  34 AD. 
2d 289, 310 N . Y. 2d 953 ( 1970) : Ph illips v .  Seely. 43 Cal . App.  3d 104 ,  1 17 
Cal . Rptr. 863 ( 1974) : Idaho State Bar DR2- 103A. See also 15 A . L . R .  3cl 733; 
Neal v. Board of Education, 40 N . M .  13 ,  52 P .2d 614 ( 193.5) ; Com m issioners 
ex. rel. Roberto v. Tice, 276 A .D .  447, 1 16 A .  316  ( 1922) : Caldwell v. 
Crosser, 20 S .W .  2d 82'.2 (Tex . Civ.  App . 1928) . 

My analysis thus must focus on this central issue: Diel the legislature intend 
to include within the prohibition such a contract as you envision in wh ich a 
state legislator has only an i .1cidental pecuniary benefit based upon Idaho 
community property law? I think not for the fol lowing reasons . 

Resort to case decisions is of l i ttle assistance . The Idaho courts have not 
construed Idaho Code § 67-.5726( 1 )  with your problem in mind.  Moreover, 
the language of the section appears to be peculiar to the State of Idaho. Con
sequently, resolution of your problem depends almost entirely upon a fi rst ef
fort interpretation of the statu tory language. 

The clear. l iteral thrust of the code section prohibits a legisl ator from en
tering into a contract ( at least one governed by I daho Code, chapter 57 , title 
67) u nless made by or on behalf of a department or state entity other than 
the legislature and by competit ive bid . The additional pertinent language 
appears to have been chosen to preclude a legislator from circumventing this 
prohibition by enlisting an agent, intermediary or "strawman" to contract in 
his or her stead. Attorney General Opinion 78-8, at p. 27 . That this is so, is 
demonstrated by dissecting the sentence structure and words of the statute. A 
legislator is further-prohibited from undertaking, executing, holdin g  or en
joying such a contract "by any other person in trust for h im or  for his use or 
benefit or on his accoun t . " (emphasis added) Obviously, the conduct covered 
by the prohibition is that of the legislator. The word "by" is defined as 
"through the means, act. or instrumen tality of". Balm, : ine's Law Dictionary 
(3d ed. 1969) . S imilarly, the word ''fo r" is defined: "purpose or i n tended 
goal. " Webster's New Collegiate Dictiona ry (1973) . The prepositional phrases 
"in t rust for h im"  and "on his accoun t "  even more clearly indicate that  Idaho 
Code § 67-5726( 1 )  was intended to preclude the situation in which the 
legislator rem ains the real contracting party albeit in disguised fashion . The 
facts you have given me do not fall with in the plain me:rning of this statute .  
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The legislator i s  no t  an attorney, and i s  no t  attempting by or  through another 
person to p rovide the desired legal services . Conversely, the intend ed goal o f  
the attorney spouse i s  that o f  furtherin g  his career rather than entering into a 
contract for the use of the legislator. 

Although this is an issue of first impression, I wish to elaborate by com
paring the proffered interpretation with court interpretations of other  
provisions which prohibit related abuses but  are  worded signif icantly d i f
ferent .  I n  Nuckols v. Lyle, 8 Idaho 589, 70 P. 401  ( 1902) , the Idaho Supreme 
Court construed the following statutory language : 

. . .  no [ school] trustee shall be pecuniari ly interested in any  contract 
made by the board of  trustees of which he is a member . . .  

The court ,  relying in  significant part upon the  long repealed communit y  
property l a w  principle that the husband had the  exclusive management a n d  
control of the com munity p roperty i ncluding the  earn ings of the wife, cun 
clu<led that a teaching contract made with the wife o f  a member of  a board  
o f  school trustees was prohibited by the  above t erms o f  the  statute .  Nol only 
has the law changed as to the management of community property but the  
statute construed i n  Nuckols is distinguishable. I daho Code § 67-5726( 1 )  does 
not read: "no legislator shall receive any benefit from a contract made o n  
behalf o f  the State of Idaho . "  To construe the  statute to include such a 
prohibition and preclude the extension would produce an overly-broad, harsh 
result - particularly so because the legislator, u nl ike the school trustee, does 
not sit 011 the board making the contract . Gavica .  supra. 

The correctness of the interpretation proffered for Idaho Code § 67-.5726( 1 )  
is clcmonstrated b y  but not dependent upon the h oldings o f  the Utah Supreme 
Court in B rockba11k v. Rampton ,  22  Utah 2d 1 9 ,  447 P . 2d 376 ( 1968) and 
Raymond v .  Larsen .  1 1  Utah 2d 371 ,  3.59 P .2d 1048 ( 196 1 ) .  These decisions  
involved application of  Utah Const . ar t .  XII I ,  § 8 w hich prohibits " th e  
making o f  profi t out  of public moneys or using t he same for any p urpose not  
authorized by law,  by any public officer . . . " 

The Utah Supreme Court construed this const itutional prov1s10n as bein g  
l imi ted to those situations i n  which the public o fficial was a fiduciary havin g  
the power t o  deal wi th the relevant p roperty or  funds. Consequently, a state 
senator was permitted in Brockbank to submit a bid for a janitorial service 
contract . The state senator in this case has no f iduciary relationshi p  with the  
Department of Health and Welfare, and no  direct control over the hiring of  
legal services . 

I n  summary, my advice is b ased upon the proffered inte rpretat iun  of Idaho 
Code § 67-5726( 1 )  and the facts of  th is case. I t  is  my conclusion that the en
visioned extension would not  violate Idaho Code § 67-5726( 1) . A part from 
the dictates of this code section , it is i mportant in state government to avoi d  
conduct wh ich might reasonably be interpreted as self-dealing o r  similarl y  
improper .  The precise facts also seem to pi-.:clude t h e  possibil i ty of a 
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reason ably-based appearance of  self-deal ing .  I f  you h ave any quest ions con
cern i n g  this i n formal guidel i ne. please con tact  me.  

S incerely,  

LAHR\' K. 1-IAHVEY 
Chief Depu ty Attorney General  

L K H/ tl 
ec:  �l ike J o h nson 

Sten· Parry 

\Is .  E l l il' K iser. Chairm a n  

J u  I � ·  (i, 1D83 

I daho C o m m ission for P a rcl 1 1ns and Paroh· 
P . O .  Bo\ 1 "1 
Bo isl'. I cl a ho 8:3'701 

T I I I S  IS i\OT A:\ O FF I CI A L  ATT O H :\' EY C E '.\J E H A L  O P I N I ON.  
A :\ D  I S  S L1 B \ l l TT E D  SO L E L 't' T O  P H O \ ' ID E L E C A L  C L1 1D A:\'CE 

Dl'ar  \ I s .  h: isl' r :  

A t t o rnL'Y CL' r l l'ra l  J i m  Jonl's h a s  askl'cl t i s  t o  rl'sponcl to  �·om ll' l tn ask i ng 
\\· h l' l lwr a pl'rson L'om·iet l'cl of a cri ml' and sen tL' n l'l'd t o  a l i fe SL' l l t L'nl'L' hl' l 
\n'L' l l  J 1 1 l y  I .  lD'i I .  and J u ly I .  ID80.  \\'0 1 1 l d  han· t o  Sl'rn· ten yl'ars or fi n· 
�·L·ars o f  t i ll' sen l l'm'L' hdorl' hl'eo111 i n g  l'l i gi h l e  for paro!l ' .  From yo11 r  let ter. i t  
appl'a rs that  t hne i s  n o  spl'ci fic sl'I of facts 1 1 nc k rl y i n g  th is ques t ion:  you 
s i n r pl �· dl'si rl' a n  in terprl' la t ion  of  \\·ha t  appl'ars t o  lw an i nconsistl·ncy i n  
l dalHJ Codl' § 20- 22:3 a s  i l  L'\iskd lil'l \\'l'L'l l  the  yl'ars l ffi l a n d  Ul80 . 

Based 1 1po11 a n  analysis of the  sect ion and thl' rn l l's of st a t u t ory const rnc
t i o n .  it is n w.st l i kel�· t h at pl'rsons sl'n tenced to a l i fe t L•rm hl'l \\'een J u l y  I .  
lD'i I .  and J 1 1 l y  I .  I D8 0 .  lwconll' l'! i gihl l' for pa rol l' u n der I daho Cocle § 20-
22:3 after  SL'f\ ing; fi\'l• ( .'5) years . This  concl usion is also based upon t he i n ter
pret at ion .l!:i n•n § 20- 22:3 by t hl' I d aho Com m ission for Pardons and P a ro k  
co111 1 11 u n icatecl to  \'ario 1 1 s  j udges a rrnmd t h e  s t a t e  and t h e  fact t h a t  t he com
m i ss ion proposed both the ID'il anwnd111ent t o  I daho Code § 20-22.3 and the 
I D80 rc•\· ision .  \\'h ich re\' ision clear !\ '  est ahl islwd a ten \·ear m i n i n1 1 1 m  t i m e  t o  
hL· Sl'r\'l'd heforl' parole e l igibi l i t y  a 1:iscs f o r  persons t l l l cler  l i fe. scntL•ncc·s . 

i\o case h as hcrn fou nd i n tl'rprd ing t h e  l a n guage of I daho Code § 20- 223.  
The nwaning of  the  s t a t 1 1 t c . t herd'ore. m ust  he d ra \\'n from the language of 
the s t a t 1 1 te .  ru les of st a t u tory const ru ct i o n  and a d m i n ist rat i\'e i n tcrprl'l a t ions 
of t h e  s ta tu te .  A pri m ary rnlc o f  st at u t o r y  construct ion is t h at a s t a t u te 
should he constrned so t h at effel'I is gin·n t o  a l l  of i t s  p ro\' is ions, so t h a t  no  
one part  of  i t  \\' i l l  he  i noperat in· o r  s1 qwrfl uous.  \'< 1 icl or  insignif icant and so  
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that one sect ion  \\' i l l  not  destroy another . Nor/011 v .  Dcf)a rtme11 / of 1';11 1 -
fJIO!J l l l l'll / .  D4 I daho 824 , .500 P . 2d 82.5 ( 1 D72) . The l anguagl' o f  the statu ll' 
111 1 ts t  he construed, if possihl l' ,  to give force and l'ffec.:t to every part thereof. 
Stucki v. Loveland, D4 Idaho fl2 1 ( Hl72) . Lastly, lo give ft dl force and c ffcel 
to all parts of the s tatute, a l l  sect ions of applicable sta tutes should he con
sidC'rcd and con st med togl'l her to detcrmi ne t l ie in  tension of  t he lcgisl al ure .  
Jams CorfJ . v .  Board of Eq11alizatio11 of Bla ine  Co1111 ty .  9.'3 Idaho D28 , 478 . 2d 
838 ( 1 D70) . 

The fi rst paragraph of Idaho Code § 20- 22.'3 provided that "no person Sl'r
vi ng a l ife St'ntcnl'l' shall bl' el igible  for rdcast' on parole unt i l  he has scrvcd 
al least Len ( 10) years . "  I n  ID7 l a second paragraph \\'as addecl and rcacl as 
follo\\'s : 

The hoard shall  not  accept an appl icat ion for parole and shall not  in
lervi c\\' any prismwr for parole \\'h o  \\'as com m i t ted for any o f  lhc 
fol l o\\' i n g  .::r i mes:  any crime for \\' h ich the prisoner rccei \·ed a l i fe 
sen tence. am· cr ime of violence, t o- \\' i l :  hom icide i n  am· deL1;rl'l'. 
t reason . rapl: \\'here violence is an clement of the cr ime.  r; Jhhc ;·y of 
any k in e! .  kidnappi ng, burglary \\'hen armed \\' i th  a dangerous \\'ca
pcrn , assault with intent to kil l ,  or murder in the second degree, a 
crime of  rape, i ncest, crime against nature, or committing a le\vd act 
l lpon a chi ld .  or \\' i lh  an a t tempt or assau l t  \\' i th i n tent lo com m i t  
a n y  of  s a i d  cri mes. o r  nny  prisoner serv i ng a sen tence a s  a habi t ual 
offender until said prisoner has se1Tecl ei t her a period o f  five ( .5) years 
or one- t h i rd ( l / .'3) o f t he original  sen tence. \\'h ichc\·er is the least .  The 
aho\'l' l i m i t a t ion on  paroll' el igibi l i t y  shall affect on!�· those priso 1wrs 
\\'ho arl' scnlcncecl on and after the f i rst clay of J uly.  1 H7 1 .  
ID71  Idaho Scss . La\\'s, Hegular  Sess ion .  chap. D.'3 . pp. 204 , 20.5 .  

Heading t h e  t \\'o paragraphs t ogether. t \\'o \·cry d i ffert·nt i n terpretat ions 
are plausible. The first fol lmvs the basic rule that if possible, i t  is incumbent 
to gi\·e the statutory interpretation which wil l  not have the effect of 
n ll l l i fy ing  any part of the stat u te .  DcH011s.1·e r.; ,  /1iggi11so 1 1 .  85 I daho 1 7.'3 . . 50.5 
P . 2d .32 1  ( 1D7.3) . Considering  the original statute along \\' ith the 1 D7 1  amend
men t .  it  is poss ib le t o  say that the legislatu re meant that a prisoner sl:rvi n g  a 
l i fe sen fl'ncl' cou ld  nut  he el igible for release on pa ro le un t i l  he h ad served al  
least t en years o f  h is sentence. However, the prisoner could m ake an  ap
plicat ion  for paro le  and the parole commission could i n tervie\\' a prisoner for 
paro le  after he h ad scr\'ccl five years of his l i f  c sen tence . 

Under this construction the parole com m ission could inten·ie\\' the l i fe 
prisoner after f ive years to see what progress and rehabilitation he has m ade 
while in prison .  It is l i kely that the first few years of such a lengthy sentence 
wou l d  h a\'e a pur ely retributive effect. Allowing a prisoner to make ap
plication for pa role , though a parole elate would be at least five years in the 
future .  \\'oulcl h ave the salu tary effect of pro moting the prisoner's 
rehabi l i tation by turning his eyes to the future and by l i ftin g  hi m  from 
depression, while con t i nu ing to impress upon him the seriousness of  his 
crime. , Additionally, the inmate would then have a full five years to prepare 

2 1 3  



LEGAL GUIDELINES OF THE ATTORNEY GENERAL 

an adequate parole plan of residence, maintenance, employment and 
emotional support . 

Alternative!\' , Idaho Code § 20-223 with i ts 197 1 amendment mav be read 
to reduce to fl\'C years the min imum t ime a prisoner serv ing a l i fe

. 
sentence 

must remain i ncarcerated . The l ast sentence of the amendment states, " the 
aho\'c l imitation on parole cligihil i ty sha l l  affect only those prisoners who arc 
sentenced on and after the first clay of J uly ,  197 1 . " (Emphasis added) . The 
words " ' parole digihi l ity" , occurring as t hey do at the end of the paragraph , 
probably mean that the legisl.at ure intended to change the m inimum period 
of incarceration from ten \'ears to fi\'e \'cars before the i nmate could he 
el igible for release on parole·. 

. 

\V ehster's Third New I nternat ional Dictionary ( 1  D7 l )  defi nes "el igible" as 
( 1 ) fitted or qual ified l o  he chosen or used . Entitled to someth i ng. (2) \Vorthy 
to he chosen or selected . Eligibi l i ty. thus, would mean fitted or qual ified to 
be chosen for release on parole .  The fi rst clause of the amendment which 
speaks of appl ications and inter\' icws for parole seems to he condit ions for 
eligibi l i ty referred to i n  the last sentence of  the paragraph . 

I t  is not to he presumed that the legislature perf ormcd an  idle act by or
daining; a superfluous statute. \Va Iker c .  Nation icidc Fi1 1a 1 1cial Corporatio11 
of Idalio.  i02 Idaho 2f-i6. f-i2�) P . 2d GG2 ( 198 1 ) . Howc\'l'r . it appears that the 
language of the HJ7 1 amendment to the statute \\'h ich speaks of a fi\'C year 
min imum conflicb \\' i th the statute's f i rst part \\'h ich speaks of a ten year 
m inimum for parole el igibi l i ty .  As noted abo\'e, conflict ing  pro\' isions of a 
statute should he read tog;ether and giwn effect if poss ible . Thus, if the 
second paragraph speaks of parole eligibi l i ty as docs the fi rst paragraph .  then 
these confl ict ing pro\' is ions cannot he read together and be given effect . 
\\'hen two go\'crnmcntal promulgations are in irreconcilable confl ict .  the one 
enacted later in time gmwns .  Mickclsrn t' . Ci/11 of Hcxlmrg. 101 Idaho 305. 
6 1 2  P . 2d 542 ( 1980) . Owen v .  Burcha m .  100 I�laho 44 1 ,  599 P . 2d 1012 
( 1 979) . Giving effect to the provision elated in 1 97 1 ,  i t  should be concluded 
that from J uly  1 ,  197 1 ,  unti l  J uly  1 ,  1 980, prisoners sentenced to l i fe im
prisonment would be parole eligible after serving five years. 

ivloreo\'er. from 197 1 until 1 980,  both the Department of Correct ions and 
the Parole Commission have i nterpreted § 20-223 as requ i ring a fi\·c year 
min imum for those prisoners under l i fe sentences . Administrati \'e inter
pretat ion is an important construction aid to determine the intent of the 
I daho legislature. Fa11lk11er i:. Watt .  6f-i l F. 2d 809 (9th Cir .  198 1 )  and Kopp 
t: .  State. 1 00 I daho l GO . . 595 P . 2cl .309 ( 1979) . The fact that the commission 
and the agency \\'hich are charged \\'ith gi\' ing effect to § 20-223 ha\'e chosen 
to i nterpret the statute as requ ir ing a five year m inimum between 1971  and 
1 980 should be gi\·en great weight. I t  should also he noted that members of 
the parole commission drafted the 197 1 amendment .  The agency and com
m ission ha,·e adhered to the five year i nterpretat ion s ince 197 1 .  

I n  retrospect. the most tel l ing  argu ment for the five year minimum is the 
1 980 revision of § 20-223 because the revis ion is a recognit ion by the 
legislature that a conflict existed in  the statute follo\\'ing  the 197 1 amend
ment .  In 1 980 the applicaton and i nterview language is excised . Those 
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prisoners serving l i fe terms clearly are required to  serve ten years of their sen
tence before being considered for parole eligibi l ity. The words .. eligible for 
release on parole" are used exclusively to describe  when persons with l i fe sen
tern:es and persons with sentences less than l ife m ay be paroled . 

It is significant that the 1980 change was authored by parole commission 
members; Samuel Kaufman, J r . ,  James Reid and J .  Patrick Harwell . They 
clearly m ade the five year m inimum inappl icable to l i fe sentences and 
rewrote the statute to show clear intention that prisoners u nder l ife sentences 
serve a minimum of ten years . 

To sum marize, the most l ikely interpretation of Idaho Code § 20-223 as it 
existed from July 1 ,  1 97 1 ,  thro ugh Ju l y  1 ,  1980, is that prisoners with l i fe 
sentences would have to serve a minimum of five years before being con
sidered el i gible for release on parole. There was an internal , irreconcil able 
conflict within the statute as it existed after 187 1 .  Because the amendment in
tro duced the confl ict into the statute, its terms must prernil owr the 
language of the earl ier version of the statute. Furthermore ,  the pol icy of t i ll 
Department of Corrections and the Parole Commission during the peri ( )( 
between 197 1  and 1 980 uniformly interpreted the statute as requiring only < 
five yea r  m i nimum for prisoners servin g  l i fe terms. 

I trnst th is has ans\\'crcd your quest ion satisfactoril�" 

Si ncerely. 

D. MARC HAWS 
Deputy Attorney General 
Chief, Criminal Justice 

· Di \'ision 

HOBERT H. GATES 
Deputy  Attorney General 
Department of Corrections 

Di\HI and HHG/ tg 

July 2 1 ,  1 983 

Rose Bowman ,  Director 
Idaho Dep artment of  Health and Welfare 
STATEHOUSE MAIL 

THI S  IS NOT AN OFFICIAL ATTORNEY GENERAL OPINION,  
AND IS  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Re: The New Idaho DUI Statute 

Dear Director Bowman:  

The question presented concerns the  legal status of the alcohol evaluation 
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requirement of I daho's new DUI statute, I daho Code §§ 49- 1 102 et seq . ,  
Title 49 , Chapter 1 1  ( 1983) . 

This s tatute has a number of new features which distinguish it from the 
previous law. Two of the more controversial e lements are ( 1) the mandatory 
alcohol e\'aluation statement requirement and (2) the use of the evaluation 
statement for sentencing purposes. It  is my conclusion  the statute is val id for 
reasons which I h a\'e outlined below .  I do have concerns about the potential 
unconstitutional application to indigent defendants of  the sentencing feature 
of the new statute,  but conclude that even an unconstitutional application 
\\'ould not inrnlidate the statute as wri tten . 

Any person fou nd guilty of or who pleads gui lty to a violation of this 
statute m ust undergo an alcohol e\'al uation conducted at his own expense. 
Idaho Code § 49- 1 102A(4} . It was clearly the legislative intent that the gui l ty 
defendan t  bear the costs of evaluat ion and treatment .  H .B .  No. 1 enacted bv 
the Idaho Legislature in the First Extraordinary Session ( 1983) reads, in part : 
" i t  is the intent of  the Idaho State Legislature to provide . . .  that  the m an
datory eniluations provided for in this  act be used by the sentencing judge to 
require those who have been identified as abusers to receive counsel ing and 
treatment at their own expense ."  1883 Idaho Session Law, First E . S  . . C h .  3 .  
This statement o f  intent, combined w ith the codified section, I daho Code § 
49- 1 102A(4) . uncquirncal ly requires guilty defendants to pay for ernluat inn 
and treatment . This means that funds available pursuant to the Alcoholism 
and Intoxication Treatment Act. I daho Code §§ 39-301 . et seq . ( 1 87.S) , are 
not to be used to ernluatc and treat individuals guilty of violating Idaho 
Code § 49- 1 102. 

Although gui l ty individuals must pay for evaluation  and treatment the new 
la\\. apparently does not p reclude an  individual charged with \'iolating the 
statute from seeking  treatment prior to a com:iction u nder the statute. Hence, 
a person charged with violating I daho Code § 49- 1 102 should be able to 
\"!1luntarily seek e\'aluation and treatment prior to trial . Money authorized 
under the Alcoholism and Intoxication Treatment Act, supra, may be 
arnilable for this i ndividual in accordance with the p rovisions set forth in the 
statute. Howe\'er, once a determination of gui l t  is made, the guilty individual 
i s  precluded by I daho Code § 49- l 1 02A( 4) from receiving fun ds under the 
Alcohol ism and I ntoxication Treatment Act , supra. 

Concern  has been expressed regarding the m andatory nature of the alcohol 
ernluation as i t  relates to individuals unable to pay for the alcohol ernluation 
statement .  The two uncertain aspects of this p roblem are (1 )  \vhether fail u re 
to provide  an evaluation statement can be considered an aggravating circum
stance resulting i n  an enhanced penalty, and (2) i f  the court orders an 
evaluat ion and the defendant is unable to pay, who will  bear the financial 
burden of evaluation and t reatment .  The legal impl ications of each of these 
questions are discussed below. 

Although the legislative in tent indicates a p reference for sentencing based 
on consideration of an alcohol eva luation statement ,  see Idaho Code § 49-
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1 1 02 A(5) (a) , i t  is  possible to sentence a gui l ty i ndividual without the 
evaluation: "The court shall take the evaluation into consideration in deter
min ing an appropriate sentence, except that if a copy of the completed 
evaluation has not been provided to the court, then the court may proceed to 
sentence the defendant, . . .  " Idaho Code § 49- 1 102(A) (4) . The evaluation is 
not a condition precedent to sentencing and is not a barrier to the judicial 
process . Because it is not an absolute barrier it does not have the con
stitutional infirmities of statutes which do preclude i ndigents from access to 
the judicial process . See, e . g. , Boddie v.  Co11 1 1ectic11 t ,  401 U . S .  371 ( 197 1 )  
(state required divorce filing fee struck clown a s  unconstitutional because the 
fee precluded indigents from access to the courts) . 

However, the statute does permit the court to consider failure to provide 
an alcohol evaluation an aggravating circumstance for sentencing purposes : 
"if the defendant has not made a good faith effort to provide the completed 
copy of the evaluation report to the court, then the court may consider the 
fai lure of the defendant to provide the report  as an aggravating circumstance 
in  determining an appropriate sentence . "  I daho Code

-
§ 49- l l 02(A) (4) . This 

provision allows the court to enhance the penalty of those who cannot afford 
the fee for the evaluation .  An enhanced sentence, either through an increased 
fine or increased imprisonment, may violate the fourteenth americlment of 
the U nited States Constitution as a deprivation of property or l iberty without 
clue process of law. Boddie v. Co11 1 1ectic11 t ,  supra; Gideon v .  Wai11w righ t ,  
372 U . S .  335 ( 1963) . 

This is not to sav the statute is invalid .  Rather, i t  is m\· conclusion the 
statute is valid, but susceptible to an unconstitut ional appli�ation . Al though 
appl ication of the statute to enhance a penalty m ight result in invalidation of 
this application of the statute, it would not invalidate the statute i tself .  
Because application of  the statute to enhance penalties has questionable con
stitutional overtones, the preferred construction of Idaho Code § 49- l 102A( 4) 
should p reclu de enhanced penalties for indigent s .  Sands, S1 1 therla11d 
S ta tu tory Co11structio1 1 ,  § 57 . 24 (4th ed . 1 973) . 

The new legislation as codified i n  I daho Code §§ 49- 1 102, et seq . , does not 
provide a source of funding for those guilty individuals who are indigent and 
unable to pay the cost of evaluation and treatment. This legislatively created 
problem has not been submitted for our consideration . It remains uncertain 
whether the state or the counties will have to bear the financial burden of in
digents convicted under Idaho Code § 49- 1 102A who are ordered to obtain 
an a lcohol evaluation and subsequent treatment . 

I n  summary, I conclude that the m andatory alcohol evaluation provision 
of I daho Code §§ 49- 1 102, et seq. i s  valid on its face. Although potent ial 
exists for an u nconsti tutional application of the aggravated circumstances 
portion of the s tatute, an application in that fashion would not i nvalidate the 
statute as written . Only the application as such woul d  be unconstitut ional . 
Regarding the fundin g  concerns i t  is clear the legislature i ntended for guilty 
defendants to p ay for the alcohol evaluation and treatment .  However, this 
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does not preclude individuals charged with violating Idaho Code § 49- 1 102 
from vol untarily seeking assistance and treatment pursuant to the Alcohol 
and I ntoxication Act, supra, prior to a determ ination of guilt .  Payment for 
treatment should be according to the provisions set forth i n  this act . Payment 
for evalu ations and t reatment for indigent individuals convicted and ordered 
to seek assistance apparently may not be made using the provisions of the 
Alcohol and I ntoxication Act . 

Rose Bowman 
Director 

Very truly yours, 

Terrv K.  Eller 
Leg�! I ntern 

Kenneth R. McClure 
Deputy Attorney General 
Chief, Legislative/ 

Administrative Affairs 

August 2, 1983 

Dept . of Health & Welfare 
STATEHOUSE MAIL 

THI S  IS NOT AN OFFICIAL ATTORNEY GENERAL OPIN ION 
AND IS SUBMI TTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear Director Bowman:  

You h ave asked th i s  office for legal advice concern ing the effect of recen t  
United States Supreme Court  decisions regarding abortion o n  I daho Statutes 
which regulate abortion.  Specifically you have asked whether the decisions 
issued by the United States Supreme Court in City of Akron v. Akron Center 
for Reproductive Health, Inc. , 51 U . S . L .W .  4767 (June 15, 1983) , Planned 
Parenthood Associa tion of Kansas City Missouri ,  Inc. v. Ashcroft, 5 1  
U . S . L .W.  (June 15 ,  1983) and Simopoulos v .  Virgin ia,  5 1 ,  U . S . L .W.  (June 
15, 1983) , have affected Idaho Code Title 1 8 ,  Chapter 6 and particularly 
that portion which constitutes the " informed consent" statute enacted this 
past legislative session, 1983 I daho Sess .  Laws Ch. 149 ,  p .  403, I daho Code § 
1 8-609 . 

The case of City of Akron v. Akron Cen ter for Reproductive Health, Inc. , 
supra . ,  hereinafter referred to as " Akron" , appears to have an effect on sec
t ion 18-609, I daho Code, as well as on section 18-608, Idaho Code. After 
reaffirming its earlier decision of Roe v. Wade, 410 U .S .  1 13 ( 1973 ) ,  in which 
the Court held that the 14th Amendment's right of privacy is broad enough 
to encompass a woman's decision whether to terminate her pregnancy ( sub-
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ject to certain l imitation) , the Court held that a number of the provisions of 
an Akron City ordinance relating  to informed consent const i tuted an i mper
m issible interference with such right of privacy . Based upon the Court's 
holding, i t  appears that two provisions in the Idaho informed consent statute 
are constitutional ly questionable, as is a subsection of § 18-608 , Idaho Code. 

Section 18-609(2) requires the director of the Department of Health and 
Welfare to publish certain information regarding abortion,  pregnancy, and 
child services available to abortion patients, along with detailed descriptions 
of fetal development d uring pregnancy. Under section 18-609(3) , this prin ted 
m aterial is required to be furnished to persons seeking an abortion .  Pursuant 
to the holdin g  i n  Akron ,  i t  appears that i t  is permissible to require the print
ing and dissemination of the information described in  subsections (a) and (c) 
of subsection (2) . This i nformation pertains to a description of services 
available to assist a woman through a pregnancy and a description of abor
tion procedures and reasonable foreseeable complications and risks to the 
mother. However, there appears to be a question as to the permissibil ity of 
requiring the printing for dissemination of the material described in  subsec
t ion (b) of section (2) . This information rel2.tes to a description of the physical 
characteristics of a normal fetus at two week in tervals, beginning with the 
fourth week and end ing with the twenty-fourth week of development .  § 
1870.06(b) of the Akron ordinance, which required the provision of s imilar 
i n formation to an abortion patient ,  was struck down by the Supreme Court. 
Although there are some differences in  the type of information required to be 
provided to the abortion patient and in the matter of dissemination, the con
stitutionality of subsection (b) of section (2) of the Idaho Statute is certainly 
called in to question by the Akron decision. 

Under the terms of subsection (b) , the abortion patient must be provided a 
description of the following characteristics of a normal fetus at eleven 
separate two-week intervals of development :  Information about physiolagical 
and anatomical characteristics, brain and heart function, and the existence of 
external members and internal organs. The Akron ordinance required that a 
detailed description of  "the anatomical and physiological characteristics of 
the particular unborn child" be provided to the patient by the physician .  
While the  Court indicated that certain types of information could properly 
be required to be furnished to a patient, the "recitation of a lengthy and in
flexible l ist of informa tion" was found to be unreasonable. In addition, the 
Court commented. that "much of the information required is designed not to 
inform the woman's consent but rather to persuade her to withhold it 
altogether . "  51 U . S . L .  W.  at 4774 . 

The Idaho statute was more carefully drafted than the Akron ordinance 
and,  therefore, it is not a complete certainty that i t  would be found objec
tionable u nder the A kron decision . The I daho statute calls for the i nfor
mation to be printed and furnished to the patient, while the Akron ordinance 
required the doctor to furnish the information orally - something which the 
Supreme Court found to be quite objectionable. The Idaho statute does not 
call for the physician to speculate as to the development of the particular 
fetus of the particula r  patient, as did the Akron ordinance, but the Idaho 
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statute does require fairly cletailecl information pertaining lo a number of 
t ime frames during the development of the fct 11s to be furnished to the 
patient .  I t  is because of the fairly large amount of cletailecl i nformation which 
the I daho statute requires that the provisions of subsection (b) arc con
st i tut ionally questionable. I f  the information required to be provided pur
suant to subsection ( b) were to be compressed into a summary form ,  such as a 
description of the characteristics of the fetus at the encl of each trimester or 
some other formula calling for less detailed inform ation at less frequent in
ten·als, the ability of the pro\'ision to pass constitutional muster would be 
greatly impro,·ecl . I n  its present state, howe\'er, it is more l ikely than not that 
the provisions of subsection ( b) would be found lo be consti tutionally imper
missible under the a11thority of the Akro11 decision and , consequently, there 
appears to be a question as to the enforceability of subsection (b) . 

Section 1 8-609(3) provides that the attending physician or  ph�·sician's agent 
inform the patient of a posit i\'c pregnancy tes t .  This is substantial ly the 
equivalent of § 1870 . 0BB ( l )  of the Akro11 ordinance. and is without question 
a \'alicl requirement .  The second section of subsection 3 ,  which provides for a 
24 hour wait ing period after giving the woman the required inform ation but 
before the perform ance of an abortion, according to A kron.  i s  uncon
st itutiona l .  Striking § 1870 .07 of the Akron ordi nance which required a 24 
hour wait ing period , the Court noted " i f  a woman,  after appropriate coun
sel ing,  is prepared to give her written and informed consent and proceed 
with the abortion, a state ma\' not demand that she dela\' the effectuation of 
that dPcision . "  .5 1 U . S . L .  \\1 .  at 477G . The 24 h<;u r  wai t ing period 
requ i rement of subsection 3 is not permissible. 

The next section in question is § 18-GOB(4) which protects certain .. sen
sith·e" indivi duals from disclosure of the information requ i red by subsect ion 
two. There appears to be no reason why subsection four should be in\'alid as 
to the information wh ich may properly be furnished lo an abortion patient. 

Section 1 8-609(6) requires notice to be given to the parents of any pregnant 
woman who is both unmarried and either under eighteen years of age or 
unemancipated . Such notice must be pnH'iclecl at least 24 hours prior to the 
performance of the abortion .  This pro\'is ion is closely akin to § 1870 .0.5 of the 
Akron ordinance. In re\'iew of th is pro\'ision,  the Court noted that so long as 
an alternative procedure to parental consent is  prodded (such as j udicial con
sent) the statute is constitutional . Close scrutin\' of  subsection (i of § 18-609, 
however, shows that it requires only not ice to 

.
the parents rather than their 

consent .  According to the Court's rul ing in H. L .  v .  Matheson .  450 U . S .  398 
( 198 1 ) ,  this is clearly permissible as applied to immature m inors . 

Section 1 8-GOD(7) provides a severabi l i ty clause of significant d imension ,  
which  i s  far different from the  normal severabi l i ty clause employed by the 
Idaho Legislature. See, e . g. , 1 983 I daho Sess. Laws Ch. 102, § (3) , p. 222 . I n  
§ 18-609(7) , the legislature h as gone out o f  its way to insure that any val id 
portion of the statute may remain in effect should others be unconstitut iona l .  
As  the  valid pdrtions of the  statute outnumber the  invalid portions o f  the 
statute, and because the legislature has evidenced a strong intention that the 
statute be severable ,  a court most l ikely would find the valid portions to be 
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effective. See Lyn n v .  Kootenai Co11 11 t y  Fire Protective D istrict No. 1. 97 
Idaho 623, .550 P . 2d 1 26 ( 1 976) . 

The only other provision of Idaho law which appears to be affected by the 
Akron decision is § 1 8-608(2) , Idaho Code. That subsection states that second 
trimester abortions m ust be perforn11:d in a hospital . " Hospital" is defined in  
§ 1 8-604 as  "an acute care, general hospi tal in  th i s  state, l icensed as provided 
in Chapter 1 3 ,  title 39, Idaho Code ."  A similar provision can be found in the 
Akron ordinance at § 1 870 . 03 .  In the portion of the Akron  decision dealing 
with hospitalization requirements during the second trimester of a woman's 
pregnancy, the Court has retreated from the "bright l ine" distinction bet
ween first and second trimester abortions which it establ ished in Roe v. 
vVadc. The court concluded that medical science has advanced so that some 
second trimester abortions may now be clone safely without hospitalization 
during the first portion of the second trimester, holding as follows: 

[At ]  least during the early weeks of the second trimester D & E abor
tions may be performed at an outpatient clinic as in a full-service 
hospital . We conclude, therefore, that "present medical knowledge,"  
Roe,  410 U . S .  at 1 63 ,  convincingly undercuts Akron's justification for 
requiring that all second trimester abortions be performed in a hos
pital . . .  The l ines drawn in a state regulation must be reasonable, 
and this cannot be said of [ the second trimester hospitalization re
quirement] . 

. 5 1  U . S . L. W. at 4773 . In light of Akro n .  therefore, it appears that section § 
1 8-fi08(2) , Idaho Code, is unconstitutional to tbe extent it requires all second 
trimester abortions to be performed in a hospi tal . Although the state cannot 
require that all second trimester abortions be performed in  a hospital , the 
statute could be redrafted in accordance with guidel i nes contained in the  
Akron case so  as  to requ ire that abortions conducted during the greatest por
tion of the second trimester be performed in hospi tals .  

In  summary, the Dept. of Health & \Vclfare m ust publish printed material 
in accordance with § 1 8-G09(2) (a) and (c) and provide such material to a 
woman seeking an abortion . 'Whether the information required under § 1 8-
609(b) may be printed for dissemination is constitutionally questionable . 
S im ilarly, a physician may be required to verify a positi\·e pregnancy test 
prior lo abortion and must provide the printed materials to a woman before 
the abortion, although the requirement that such materials be submitted at 
least 24 hours beforehand is not enforceable. Other portions of § 1 8-609 ap
pear to be unaffected by the abortion decisions .  Finally. the requi rement of § 
1 8-G08(2) that all second trimester abortions be performed in a hospital is un
co1�sti tut ional . 

I hope this has been of assistance to you ,  if \'OU have further need for 
clarification please feel free to contact me .  

JJ! tal 

Si ncerely, 

J I M  J ONES 
Attorney General 
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Mr. Max Hanson, Director 
Department of Agricu lture 
Stale of Idaho 

August 22, 1 983 

THIS IS NOT AN OFFICIAL O PINION OF THE ATTORNEY GENERAL 
AND IS  SUBMITTED SOLELY FO R YOU R  LEG AL GUIDANCE 

Dear i\fax : 
Your request for guidance of J une 29, 1 983, raises a broad and somewhat 

awkward question of proper statutory interpretation .  The recognized principles 
of construction arc readily stated, for the most part embodied in the Idaho Code, 
and susceptible of relatively stra ightforward appl ication . However ,  in this in
stance, one factor compl icates the process . 

QUESTION PHESENTED 

Your specific inquiry may be framed: 
Following the 1983 amendments to section 25-fi l3A of the I daho Code, 
must heifers born after Ju ly L 1 980. and before July 2.  1983. be calfhood 
rnccinated against Brucellosis? 

The broader issue raised is a question of effect : \\'hat  is the impact of statutory 
amendment on pre\·iously proscribed or au thorized con• luc\ if the substanti\'e 
standard of conduct contained in the statute is its< \f •'Pl t . JHiscLl of a ··date cer
tain" subsequently amended? 

CONCLUSION 

The ans\\·er to your specific question is yes . Heifers born prior lo J uly 2. 1 983, 
and after July l .  1 980 . m ust be calfhood '-:accinated, as before. if those animals 
are to be offered for sale for breeding or dairying purposes . O f  course, as a result 
of the amendments in  question . all heifers born after J uly l ,  1 983, must be 
ealfhood vaccinated regardless of their prospecti\·e encl-1 1ses . 

ANALYSIS 

I .  Background 
The original provisions of section 26-6 13A of the Idaho Code were added to 

the Bang's D isease Law in 1980 , and required that  all heifers offered for sale, 
born after J uly 1 ,  1980, and which were to be used in breeding or dairying,  be 
calfhood vaccinated against Brucel losis . The 1 983 legislature eliminated the "for 
sale for breeding or dairying" quali fier and mandated that all female cattle born 
after July 1 ,  1983 ,  be calfhood \·accinated . 

The question of course is : Did the legislature effect an entirely new standard 
with a correspondingly new starting date, thereby eliminating the old statutory 
standard in total? Or do the subsequent legislative changes continue to the old 
criteria in force and merely enhance them as of 1 983? 
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Little i f  any case authority directly addresses the specific question raised . In 
an  analogous circumstance, the Idaho Supreme Court has indicated that one must 
look to both "general principles of statutory construction and a common sense 
appraisal of what the legislature intended . "  Lawless v. Davis, 98 Idaho 1 7.5 , .560 
P . 2d 497 ( 1 877) . 

I I .  GPnera l Principles 

In amending Idaho Code section 25-6 1 3A,  the legislature did not, as has been 
suggested, create a new law : 

Provisions of the original act which arc reenacted in the amcndatory 
act . . .  arc considered a continuation of the original law, and rights and 
l iabil ities accrued under provisions of the original act arc not affected 
by the amendmen t .  

S 11 thcrla 1 1d Statutory Co11s/mclio 1 1 § 22 .3(i ( C .  Sands 4 t h  eel . 1872) 

Section 67-5 1 1  of the Idaho Code restates this established principle and defines 
the "[c}ffoct of amendment of a statute in a chapter of the Idaho Code entitled 
· ·Enactment and Operation of Laws : "  

\\There a section or a part of a statute i �  amended , i t  i s  not to be  con
sidered as having been repealed and reenacted in the amended form . . .  

I L  then , an entirely new law was not enacted in place of the old, the inconsis
tent parts of both must be reconci led and accom modated . 

The second half of section G"i-.5 1 1  of the Idaho Code. in language immediately 
following the general statement of effect. attempts to pro\'icle guidance. but con
tains :m unfortunate flaw. I t  stales that, in construing an amendment to a statute: 

. . .  the portions which are not altered are to be construed as h m·ing been 
the law from the t ime when they were enacted and Ill'\\' provisions arL· 
ro be considered as having been enacted at  the t ime of the amendment .  

Although unrcmarkably helpful in tplling us what effect to gi\'c both the unaltered 
old and the new pro\'isions of a law. this section is inexplicably silent in explain
ing  the efficacy of original but subsequently altered pro\'isions. This om ission 
is crucial .  The dist inction bcl\vcen these three aspects is essential to a determ ina
tion of amenclatory effect .  As noted in the foremost treatise on the subject of 
st a tu tor\' constru ction :  

I n  determining the effect of an  amendatory act on transactions and events 
completed prior to its enactment , it is necessary to d istinguish between 
provisions added to the original act by the amendment, pro\'isions of the 
original act repealed by the amendment. and provisions of the original 
act reenacted thereby . 

S 11thcrla 11d.  Supra . 
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Sti l l ,  in most instances, the absence of the component omitted from the Idaho 
Code would not unduly hamper util izing the language of a statute to assess the 
effect of an amendment .  The fate of the original but subsequently altered provi
sions can usuall\' be inferred from the effect given the ne\\', and the cont inuing 
operation of th� unaltered original ,  prodsions. The problem arises \\'hen, as in 
this instance, the amended provision of a statute contains a fixed elate as part 
of a compliance standard. and that elate is itself amcnclccl in conjunction \\'ith 
changes to the substative content of the statutory standard. Interpretation of the 
statute then becomes a question of whether or not the orivinal obligation 
evaporated with the change in elates. 

I I I .  Ll•gisla tiH' Intent 
That question must be answered in the context of and in relation lo the ac

tions and intentions of the legislature. The Idaho Code indicates that an amend
ment does not repeal and sim ultaneously reenact an existing statute. llowever, 
as you know. there is always some clanger in attributing legislati\'e conduct to 
an a\\'areness of \\'hat the code mandates as the outcome or effect of a giw•n ac
tion .  Assessing legislati\'c intent in this context requires perilous assumptions. Two 
such assumptions. categorized as .. popular m isconceptions, ·· arc that: (a) the ques
t io n .  · ·\\'hat is the meaning of a statute as enacted'?" is a question of law : and 
(b) the problems of applying statutes in the context of specific contro\'ersics arc 
exclush·el�· those of ascertaining legislati\·c meaning. H .  Dickerson .  The Intcr
Ji r<'la l io11 and Appfi('{1 / io1 1  of Sta/ 11 /cs 288-89 ( 1 97.5 ) .  

Nevertheless. \\'C can make a fair assessment o f  legislati\'l· intent o r  purpose 
in the present circumstances. I nasmuch as the legislatu re c'lulcl not ha\'c made 
a wholly nL'\\' law by amendment alone, the change in elates can only be \·iewed 
as gratuitous asstJ :·ancc by the lawmakers that the enhanced \'accination re
quirements would not be gi\'Cn rclroacti\·c effect to H J80.  

This deliberate effort b\' tl1l' legislators is unfortunate. The more burdensome 
vaccination standard cou

.
ld not h ;i\·e been gh·cn retroacl i\'l• impact lo H J80 in 

any event. Section 7.3- 1 0 1 of the Idaho Code clearly states: .. No part of these com
piled laws is retroacti\'e, unless expressly so declared . ·· Yet. although express words 
of rctroacth·ity ha\'e been held not to be required in order to find rclroacti\'c 
effect, Prnuy r. i\lcC0111 hs. 2.5 Idaho 1 4.3 . 1 40 P. DG.5 ( H J l 4 ) .  there must at least 
be language clearly referring to the past as well as the f uturc. id . . or expressions 
clearly inrJicath·e of the intent that the statute he gi\'cn rctroacti\'c impact . ill 
rl' Paliikc . . 56 Idaho .338 . .  '53 P. 2cl i l 77 ( 1D 3G) . Sutherland reiterates this princi
ple as wel l :  

Supra .  

[ I ] t  i s  presumed that pro\·isions added b y  the amendmrnl affecting 
substanti\·c rights are intended lo operate prospccti\'cly. Pro\'isions adclccl 
b� the amendment that affect substanti\·c rights \\' i l l  not be construed 
to apply to transactions and c\'ents completed prior to its enactment unless 
the legislature has expressed its intent lo that effect. or such intent is clear
ly implied by the language of the amendment or by the circumstances 
su rrmmding its enactment .  
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In a sit uation som ewhat analogo1 1s to the present  one, the Idaho Supreme Court 
determ i ned that sect ion fi/ -.5 1 1 of the I daho Code sets for th  the "applicable rn lc 
o f  construct ion 

. . 
and that therefore amcnclatory provisions of previously enacted 

statutes ··cannot be accorded a rctroacti\'c appl ication . "' Employ111 e11 t Sc('lll'il!J 
Age11 ('y c. ]oi11 t Class ";\ ·· School Dis trict No . 1 5 1 .  88 Idaho 384 , 390, 400 P . 2d 
,377 ( I Dfi.5 ) .  The Supreme Court affi r m ed th is same reasoning last year i11 U11 ii;cr
sity of Utah l/ospilal v. Pell('('. 104 I daho 1 72.  ().57 P . 2cl 4fiD ( HJ82) . basin g  i t s  
decision o n  section 73- 10 1  of the  Code rather than section fi/-.5 1 1 .  H mvc\·cr ,  
a l tho11gh c i t ing  S1 1 t ll <'ria 1 1d in  support of i t s  proposition that ··Hctroaclivc appl ica
t ion . . .  \\'0 1 1 ld  ru n contra ry lo general  principles of la\\' disfavoring s1 1ch ap
p l i::<i l io n ,  · ·  fi.57 P . 2d .  al 47 1 .  t h e  cou rt rendered a decision in  l'e11ce that  had the  
p ractical effect of do ing prL•cisely w h at is disaffirmcd.  

There is another s ide lo the relroacli\'ih· coin . \Ve have ass1 1med that the a1 1 thors 
of the amendment in tended lo a\'oid the

.
i m posit ion of a s tr icter n1ccination stan

d a rd aft er- the-fact to the exist ing  class of un\'acci nated non-breeding.  non-dairy 
he i fers horn prior lo H J8:3 . Th is addi t ional bu1den would have cons l i t 1 1 led t rt t e  
ret roaetive im pact . Hm,·e,·er, a lessening of lne pre-ex ist ing  duty to n1ccinate 
b reeding o r  dairy heifl'rs o ffered for sale \\'oti ld  com prise a rctroacli\'e effect of 
eq1 1a l .  i f  opposi te.  dimensions .  This  the  stat 1 1 le p la in ly precludt·s . 

I V .  S1 1m11 1 a n  

Upon a mendment .  t h e  s 1 1bstanliw· content o f  a slal11 te i s  not repealed a n d  then  
readopted i n  amended form .  Stal 1 1 tor:-· obl igations predating the arnendnwnt con
l i 11 1 t l' in  force as the operal iw· la \\', 1 1 n l ess the legislature clearly slates other\\ ' ise.  
T h 1 1s.  a l l  female cat t le  horn a fter J u l y  1 .  W80. a nd prior to J 1 1 l y  2 .  I D8:3, m ust 
be cal f110od rnccinaled against Brnccll osis i f  they are offered for sale for breeding 
or dairy p ur poses. 

Yrnt h a\·e also asked \\'h l'lher. fol lo\\' ing the a mendments,  the deparl l l l l'nl s t i l l  
has  the  au thmily l o  grant l'Xceplions umler the  terms of the statute in  quest ion .  

Yes . Tlw an1endnwnls d id  not  chan ge the responsib i l i t ies and prerogatin·s of 
the depa r t men t .  They did al ter the standard of section 2.5-fi l :3A by str ik ing the 
\\'ords " ' fo r  breedi n g  or dairy pur poses . . . making i t  i l legal lo o\\' n all !/ catt le  ('0 1 1 -
f J'(ll'!/ lo t he  1 irndsio 11s of the sta tute .  The gra n t ing of cxcl'plions, p 1 1 rsuant lo  
the rcq 1 1 i red hear in ,11;, i s  a part  of those stat 1 1 lory pro\' isions, and 1 1 1 1qucsl ionably 
\\' i l hin the realm o f  pl'rrn iss ib le ckpart n 1 enlal cond1 1c l .  

Hl'spcclfu l ly  yrn t rs, 

A mire L .  I ,  ' 1-lemeux 
Dcp11ly Attorney Ccncral 

A L;! l : bj m  

l'<: : D r .  G reg Nelson .  Ad m in is l ra l . i r .  Di \' ision o f  A n i m al I ndustries 5Q l -(i 
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September 19, 1983 

Mr .  Glen R. Foster, Chairman 
Idaho O utfitters and Guides Board 
STATEH OUSE MAIL 

THIS I S  NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS  SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE . 

Re: Application of Outfitters and Guides Act to Therapeutic Programs 

Dear Glen:  

This i n formal guideline is  in  response to your inquiry regarding the ap
plication of the Outfitters and G uides Act to the Quaker Hil l  Conference and 
the  School of  Urban and Wilderness Survival Programs .  Both organizations 
contend that a program which is not recreationally oriented is outside of the 
scope of the Outfitters and Guides Act . After considering this issue and 
several other related issues in  general , the  guideline wi l l  consider the ap
plication of the Act to ea, h program based on the facts that have been 
presented . 

1 .  Is a person "outfitting" when he  advertises or holds himself out to the 
public for hire i n  conducting a therapeutic p rogram that includes one or 
more of the recreation acti\' it ies enumerated in  I daho Code § 36-2102(b)  
(Supp. 1 983) ? 

2 .  Is a person "guiding" when, for compensation, he leads or instructs a 
therapeutic program that includes one or more of the recreational activi ties 
enumerated in Idaho Code § 36-2 102(c) (Supp. 1983) '? 

3 .  Does the providing of equipment 01 services for a primitive survival 
skills course come within the defini t ion of . . recreational activities" in  I daho 
Code § 36-2102(b) , (c) (Supp. 1983) ? 

4 .  Does the outfi tters and Guides Act apply to a therapeutic program con
ducted uy a non-profit organization? 

5. Does the Outfitters and Guides Act apply to an organization conduct ing 
a therapeutic program if  i t  restricts participation in  the program to members 
of the organization? 

CONCLUSIONS : 

1 .  The purpose of the Outfitters and Guides Act is to regulate persons who 
represent themselves to the public as being qual i fied to provide equipment or 
services for activities that the legislature deems to present a substantial risk of  
h arm to the participants; thus ,  the reason for provid ing the program is  
i rrelevan t  to the application of the Act .  I f  a person engages in outfitt ing, he  
m ust be  l icensed . 
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2.  I f  a person receives compensation for leading or i nstruct ing one or more 
of the activities enumerated in section 36-2102, then he must be l icensed by 
the board. 

3. Assuming that the person conducting the survival skills program other
wise comes within the defini tion of an outfi tter or guide, he will be required 
to obtain a license if the program includes any hunting of animals or birds, 
float  or powerboating, fishing, or hazardous mountain excursions .  

4 .  The fact that  a person is a non-profit o rganization will not  preclude ap
plication of the Outfitters and Guides Act if the person otherwise comes 
within the definition of an outfi tter. 

5. If  an organization is providing a program that includes any of the 
recreational activities enumerated in Idaho Code § 36-2 102, but restricts par
ticipation in the program to active m embers of the organization, il will not 
be deemed to be an outfit ter unless the organization is formed for the purpose 
of evading the Act . However, if the individuals instructing or leading the ac
tivit ies receive compensation for their services, they wil l  be deemed to be out
fitters. 

ANALYSIS: 

S ince many of the issues raised by the questions presented in this legal 
guidel ines are analogous to the issue considered in Att 'y .  Gen . Op .  No . 78-34, 
which dealt with the application of the Outfitters and G uides Act to 
programs provided by educational institutions, i t  should be consulted for fur
ther guidance. The opinion is attached as Appendix A .  

I n  order to determine whether a person conducting a therapeu tic program 
m ust  be licensed by the Outfitters and Guides Board, the nature of the course 
or activi ty offered m ust be analyzed within the context of the definit ion of 
the terms "outfitter and guide ."  These terms are defined in Idaho Code § 36-
2 102 (Supp. 1983) as fol lows: 

(b) ' Outfi tter' i ncludes any person who, in any manner, advertises 
or holds h imself out to the public for h ire pro\' iding facil i ties and ser
vices, for the conduct of outdoor recreational activities l imited to the 
following: hunting animals or  birds; float or powerboating on Idaho 
rivers and streams; fishing; and hazardous mountain excursions and 
maintains, leases or otherwise uses equipment or accommodations for 
such purposes . Any firm,  partnership ,  corporation, or other organiza
tion or a combination thereof operating as an outfitter shall designate 
one ( 1) or  n '.cire i ndividuals as agents who shall conduct its operations 
and who shall meet all of the qual ifications of a l icensed outfitter. 

(c) 'Gu ide' is any natural person who, for compensation or other 
gain or promise thereof, furnishes personal services for the conduct of 
outdoor recreational activities l imi ted to the fol lowing: hunting ani-

227 



LEGAL GUIDELINES OF THE ATTORNEY GENERAL 

mals or b irds; float or powerboating on I daho rivers and streams; 
fishing; and hazardous mountain excursions, except any employee of 
the s tate of Idaho or the United S tates when act ing in h is official 
capacity. Any such person must be employed by an outfitter and any
one offering  or providing such services who is not so employed shal l  
be deemed to be an outfitter. 

As can be seen from the definit ion, a person, amcng other things ,  must 
engage in one of the enumerated '" recreational activities" to be considered an 
outfitter or guide. 

1 .  The purpose of the Outfitters and Guides Act is to regulate persons who 
represen t themselves to the public as being qualified to provide equipment  or 
services for activities that the legislature deems to p resen t a substant ial risk of 
harm to the part icipants; thus, the reason for p roviding the program is 
irrelevant  to the application of the Act .  If a person engages in outfi t t ing he 
m 11st be licrnsed. 

The reference to recreational values in the Outfi tters and Guides Act does 
not indicate a legislatiYe intent to preclude regu lation of programs that are 
not engaged in for pleasure .  I nstead, when the Act is viewed in terms of i ts 
legislative purpose, its context, and its implementation by the board, it is ap
parent that the principal legislatiYe concern was for establ ishing some 
method of reviewing the credentials of commercial outfitters who contract 
with the public to proYide equipment or services for activities that present a 
substantial risk of harm to the participants .  The purpose for engaging i n  the 
acti\'ity is irrelevant to the le�tslative concern . 

The declaration of legislative purpose is clear and concise. Though section 
36-2101  refers to recreational values, the thrust of the legislat ive intent is the 
heal th , safety, and welfare of the public when using the services or equip
ment of a commercial outfitter engaged in hazardous activities . The use of 
the term ' ' recreational values" is for the sole purpose of identifying the second 
objective of the Act, preservation of the natural resources of the state. Thus, 
when the declaration of legislative purpose is considered in i ts entirety ,  it is 
apparent that it would be i l logical to conclude that the legislature intended 
to exclude an activity merely because it was engaged in for therapeutic or 
other non-pleasure reasons . The dangers inherent in \\'ilderness tra\'el , hunt
ing, fish ing, and \\'hi te\\'atcr excursions arc as real \\'hethcr the activit ies are 
engaged in for education, therapy, or pleasure .  See also , I daho Code § 6-
1201  ( Supp . 1983) . 

Even though the word " recreation" commonly refers to pursuit of an  ac
tivity for personal pleasure, it encompasses a broad range of ideas . Thus,  the 
term "recreational activities" in Section 36-2 102 m ust be i nterpreted in l ight  
of the  context in which i t  i s  used rather than in isolation. In re Win ton Lum
ber Co. , 57 Idaho 1 3 1 ,  63 P . 2d 665 ( 1 937) . I n  the context of the entire 
statute, it is apparent that the term is used to l imi t  the scope of the Act; 
however, the l imitation is in terms of specific activities rather than the sub-
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jective in tent of the participants or  organizers for engaging in the  activities .  
Thus, since there i s  n o  ambiguity, the statute must b e  given t h e  inter
pretation the language clearly implies . Moon v. Investment Bd. ,  97 Idaho 
595 , 548 P.2d 861 ( 1976) ; Swenson v .  Building, Inc. , 93 Idaho 466, 463 P .2d 
932 ( 1970) . Further, even assuming that the term is  ambiguous,  under 
traditional rules of construction ,  a court strives to adopt a construction of a 
statute that best effectuates the legislative purpose. Logan Lanes, Inc. v .  
Brunswick Corp . ,  378 F .2d 2 12  (9th Cir .  1967) , cert . den . 389 U . S .  898 
( 1967) ; State v .  Hoch, 102 Idaho 351 ,  630 P .2d 143 ( 1981 ) . I f  the reference to 
recreation was construed to as a l imitation, the Act would be completely 
eviscerated - everyone  would  ch aracter ize the i r  opera t ion  as 
nonrecreational . Thus, this construction would not be favored. 

Finally, the Outfi tters and G uides Board has consistently interpreted the 
Act as applying to any individual engaging in  the enumerated activities for 
commercial purposes . Over the years, the board has required other 
therapeutic and educational programs to obtain a l icense. See, Att'y.  Gen. 
Op. No. 78-34 . Since the board's in terpretation was contemporaneous with 
the passage of the Act and is of  long-standing, i t  is entitled to great weigh t 
and should not be abandoned unless there are cogent reasons for doing so.  
J . P. U. C.  v .  V-1 Oil Co. , 90 Idaho 4 1.5 ,  412 P .2d 581 ( 1966) ; see also , A11drus 
v.  Kleppe, 4 1 7  F. Supp. 873 ( D . C . Idaho 1976) , affd. ,595 F .2d .524 (9th Cir .  
1979) . 

I n  summary, there appears to be no basis for l imiting the Act to purely 
recreational programs. I f  the person conducting a therapeutic or educational 
program engages in activities that fal l  within the definition of an outfitter, he 
must be l icensed . 

2 .  If a person receives compensation for leading or  i11structi11g one or more 
of the activit ies enumerated in section 36-2102, then he must be licensed by 
the board.  

The analysis of the first question presented is equally applicable to question 
no.  2 .  I f  the person leading or conducting one of the activities enumerated in 
Idaho Code § 36-2102 receives any remuneration, he must be licensed . 

3 .  Assuming that a person co11d11cti11g a survival school otherwise comes 
within the defin ition of an  outfitter or  g11ide, he will be required to obtain a 
license if the program includes any h 11 n ting of animals or birds, float or  
powerboating, fishing, or hazardo11s mou n tain excursions. 

As previously indicated, sect ion 36-2102 l imi ts the scope of the Act to 
speci fically enumerated activities .  Thus, in order to determine whether a 
l icense is required, each course must be reviewed on a case-by-case basis . I f  
the i nstructing  o r  leading of a primitive skills program involves one o r  more 
of the enumerated activities, then the person conducting the program is 
required to obtain a l icense . 

Though the scope of the activities encompassed by the Outfi t ters and 
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Guides Act appears to be sel f-explanatory, one aspect of the definition deserves 
further i l luminat ion .  As originally enacted in 19.5 1 ,  the Act regulated only 
fishing and hunting;  however, in response to the increasing number of uses of 
the state's natural resources, the Act was amended to include boat ing and 
hazardous mounta in  excursions . Thus, under the present statute ,  there are 
apparently two questions that must be asked to determine whether a person is 
engaged in outfi t t ing or guiding. First, does the program including hun ting, 
boating, or fish ing? Second, does the program include a hazardous mountain 
excursion? I f  there is an affirmative answer to either question, then the per
son m ust be l icensed . 

The two part i n quiry is required because "hazardous mountain excursion" 
is not defined solely in terms of activities . Instead, hazardous appears to  
modifr mountain excursions . Thus, a mountain excursion mav be  hazardous 
either

· 
because of the act ivities engaged in or because of the type of terrain .  

There is an inverse relationship between these factors . Any activity in a 
severe terrain would  be a h azardous mountain excursion .  On the other hand,  
as  the terrain becomes less severe, the nature of the act ivitv increases i n  im
portance. Day hik ing in  the foothil ls may not be a hazardous mountain ex
cursion , but rock climbing in the same area would be a hazardous mountain 
excursion. 

The interpretation that hazardous modifies mountain excursions is sup
ported by James Baughman,  dee-chairman of the board when the statute 
was modified in 1 976 to include this category. He indicated that the amend
ment was intended as a housekeeping measure to clarify the board's right to 
regulate any activities conducted in a mountain terra in that posed a 
significant risk of harm to the consumer.  At the time of the amendment, the 
board was uncertain as to i ts  power to regulate backpacking, survival 
schools, cross-coun try ski ing, and helicopter skiing. Since he was a proponent  
of the change and participated in  its implementation, his comments supply 
reassuring confirmation of the l iteral meaning of the phrase . Local 1 494 v .  
City of Coeur d'Alene. 9 9  I daho 630, 64 1 ,  586 P . 2d 1346 ( 1978) . 

4 .  The fact that  a person is a non-profi t o rgan ization will not preclude ap
plication of the Outfit ters and Guides Act if the person o(hcru: ise comes 
tdthin the defini t ion of an outfit ter. 

The Outfitters and Guides Act is a consumer protection statute. Idaho 
Code § 36-2101  ( 1977) . One of the purposes of the Act is to provide a means 
for the consumer to determine whether the outfitter is qualified to p rovide 
equipment or services for one or more of the enumerated activities . Profit 
seeking is not an element of the definition of an outfi t ter . This is apparent  
from the declaration of  legislative purpose, the  definition of  an  outfitter, and 
the legislative history of  the Act . 

Section 36-21 0 1  declares that the Act is i ntended to reach onlv commercial 
outfitters and guides, not acts of accommodation .  "Commerc(al" means to 
engage in a trade or business, it does not distinguish between profit and non
profit businesses . See, Mechanical Farm Equipmen t Dist. v .  Porter, 156 F. 2d 
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296, 298 (9th Cir .  1946) . Conversely ,  "accommodation" connotes an  act of 
friendship  or assistance without tangible consideraion .  Gaspard v. Lachney, 
92 So.2d 277, 279 ( La .  App .  1957) ; Lambert v. Mandell's of California,  319  
P .2d 469 (Cal .  1 952) . Clearly, neither o f  these terms would indicate an  at
tempt to exclude non-profit organizations from the Act . I n  fact, they suggest 
non-profit organizations are within the parameters of the Act . 

LegislD t ive h istory also supports the conclusion that the Outfitters and 
Guides Act was intended to include non-profi t organizations that  engage in 
outfitting. As originally enacted in  195 1 ,  the Outfitters and Guides Act  
referred to an outfi tter as  anyone who offered services or equipment for 
profit rather than accommodation .  The 1951 Act was repealed, however, and 
when the Act was revived, i n  1961 ,  the reference to profit was deleted . 1961 
Idaho Sess . Laws, chap. 252, § 3. Then,  in 1970, when the scope of the 
recreational activities encompassed by the Act was enumerated, the 
legislature inserted the words " for h i re ."  This was a clear departure from 
prior references of compensation and profi t .  

Finally, i t  should be noted that th is issue was previously litigated i n  the 
Second J ud icial D istrict Court of Idaho in  Idaho Wilderness School v .  Outfit
ters a1 1d Guides Board, Case No. 8 141  (Opinion filed November 12 ,  197 1 ) . 
Judge Quinlan stated : 

The matter of profit  or lack of profit is of no consequence . I t  is the 
Court's opin ion that the Idaho Legisla ture  did not intend that profi t 
making be relevant under the Act . For that reason ,  the court does not 
accept the argument that this Act is vague and ambiguous in  its ap
pl ication to alleged ' non-profit' corporations . 

Id. at 2 of  slip opi nion . This decision reflects the long-standing admin istrative 
interpretation of the Act; thus, the board's interpretation is entitled to 
judicial deference. A11drus v. Kleppe. 417  F. Supp.  873 (D .C .  Idaho 1976) 
afj'd . . 595 F .2d 524 (9tL Cir .  1979) ; J . P. U. C. v .  V-1 Oil Company,  90 Idaho 
4 15 ,  412 P . 2d 58 1 ( 1966) . 

. 5 .  If a 1 1  orga1 1 izatio11 p rovides a program that i11cl11des a1 1y of the 
recreatio1 1a[ activit ies e11 11m ernted i1 1  Idaho Code § 36-2102 (1977), b u t  
restricts participatio 11 i11 t h e  program t o  active members of the orga11 ization , 
it will 1 1o t  be deemed a11 ou tfitter 1 1 1 1 /ess the orga11 izat io1 1  is formed for the 
purposes of evadi11g this Act .  However, if the i11divid11als i11stmcti1 1g o r  
leadi1 1g the activities receive compe11satio11 for their services, they will be 
deemed to be outfitters. 

Section 36-2102 defines an outfitter as someone who holds himself out to 
the public for h i re; thus, as pointed out in Att' y .  Gen . Op. No. 78-34, an 
organization that  l imits participation in the outfitting activity to active 
members would not fall \Vi thin the terms of the Act . However, an  
organization cannot escape the provisions o f  th is Act by  simply requiring  
membersh ip .  The activity m ust be a benefit of membership, not  the  sole 
reason for membership .  I f  membership  in the organization is on a one-t ime 
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basis for the sole purpose of participating in an activity that o therwise comes 
within the Outfitters and Guides Act, then it would not be exempt. See, 
Att'y .  Gen. Op.  No. 78-34 . 

Even though an organ ization may he exempt from the Act .  the individual 
conducting the activity may he required to be licensee! . Th is problem was 
addressed in Att 'y. Gen . Op.  No. 78-34 as follows: 

In l ight of the defin ition of 'guide' an educational institution could 
run afoul of the Act even though it does not hold i tself out to the 
publ ic for hire.  If the instructor used for the course is paid, and i f  
one of the covered act iv i ties i s  engaged i n ,  the instructor h imself 
would be violat ing the provisions of the Act if he did not have a l i
cense for his activi ty .  This would not  involve the institution directly, 
but the result would be the same. 

Id. at 4. This analysis is equally applicable to th is situat ion .  Further, it 
should be noted that i f  the individual is not employed by an outfitter he  will 
be deen1�d to be an outfi tter himself. 

As diseussecl previously, the Aet is not eoncerned \\' ith the p rofit motives of 
the individuals engaged in  the acti\'l �y; thus, if the instructor receives any 
compensation for leading or instructing any of the activities enumerated in  
Idaho Code § 36-2 102.  he wi l l  be deemed to L� a guide. The i ndividual could 
avoid the situation by providing h is servkes on a rnlunteer basis or confining 
the course to outdoor activi ties that do not involve hunting, float or power
boating, fish ing. or hazardous mountain excursions. 

As i ndicated above. the applicability of the Act to any given person will 
depend upon a comparison of the factual clements of its pro gram with the 
requirements of the Act . Therefore, the let ters requesting this opinion must 
be considered independently. In addition . the conclusions reached in  this 
guidel i ne regarding the Quaker Hill Conference and the School of Urban and 
\Vilderness Survival are valid only as to the faets enumerated below. 

In  the first let ter from the Quaker Hill Conference, the following details 
are provided . The conference advertises and provides a social service to the 
comm unity and church groups . The trips are not recreationall y  oriented . The 
church is a non-profit organization ,  and generally charges a participation fee 
equal to the expense of conducting the outing.  Instructors are paid a basic 
salary, which is not determined by the number of trips. Activities included in 
the program arc rockcl imbing, rapell ing, and backpacking. 

Applying these facts to the requirements
-of the Act , it appears that the 

Quaker Hill Conference must be l icensed by the board . As noted previously, 
the Act is concerned with the potential risk of harm i nvolved- in  the 
enumerated activities .  Thus, the fact that the Quaker Hill Conference is a 
non-profit organizat ion and engages i n  the activity for other than 
recreat ional purposes is i rrelevant to the application of the Act . The con-
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ference holds i tself out to the public for hire in the instruction of back
packing, rapell ing, and rockcl i mbing. S ince these are hazardous mountain 
excursions as defined by the statutes and regulations, the conference becomes 
an outfi tter by charging  a fee. I f  the conference were to dispen.re with the fee 
or l imi t  i ts activi ty to church members, it would be exempt from the Act .  I n  
addition, the i nstructors fall within the defini tion o f  a guide because they 
receive compensation for instru cting and leading hazardous mountain excur
sions. 

The second letter concerning the School of Urban and Wilderness Survival ,  
Inc .  contains the following facts regarding its program. I t  i s  therapeutic in  
nature and i s  designed for troubled youth who need guidance. The program 
is advertised and made available to the general public. A significant number 
of the participants, however, are required to participate in the program as a 
condition of p robation. Parents are expected to pay a fee of $2,800 which 
covers the cost of a twentv-one dav survival school and six months of follow
up counseling. During th� twenty:one day school , the youth are taken on an 
impact hike through the Bennett Hills area of Idaho. In some instances , tlv� 
program may be shifted to other sites . Whil1� on the h ike, the students receh e 
instruction in botany, geology, and other physical sciences. In  addit ion, they 
learn primitive survival skills such as hunt ing and trapping of fish , birds, and 
smaJ: animals. The ult imate goal of the instruction is to teach the student 
how to survive on the resources available in the environment. In  furtherance 
of th is goal, the student is only allowed to carry a blanket, a knife, a rope, 
and a l imited amount of food rations. Finally, it appears that each trip is 
designed to present natural barriers such as rock uu tcroppings, canyons, 
mountains, etc. 

The School of Urban and Wilderness Survival Program involves intensive 
therapy; therefore, there is a very low student to instructor ratio. The in
dividuals cond ucting the program may be classified in to five separate groups: 
instructors lead and i nstruct the participants in  primitive aborigi nal l ife 
cul tures and skills: apprentices assist the instructor i 11 teaching primitive 
aboriginal l ife cultures and skills; backup personnel serve an intervention 
role, ( they are not involved on a routine basis in the program) ; counselors are 
employed to in teract and provide therapy for the participants; finally, run
ners serve as a communication l ink between the instructors and the backup 
personnel . 

As with the Quaker Hil l  Conference, i t  is apparent that the School of Ur
ban and Wilderness Survival ,  I nc. holds itself out to the public for hire. 
Therefore, it will be deemed to be an outfitter i f  i t  engages in any of the 
enumerated activities. I t  is i rrelevant that the program is therapeutic in 
nature  because, as d iscussed previously, the Act is triggered by engaging in 
activities that post a substantial risk of harm to the participants. 

From the sketchy detai ls, it is difficul t  to determi ne the complete scope of 
activities in  which the school engages . However, the very nature of the 
program could  be characterized as hazardous. Requiring the consumer to 
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survive on l im ited rations and supplies suggests a significant risk of harm . 
Additionally, conducting this activity in  the Bennett Hi l ls uea, which is a 
rough rocky terrain,  increases the potential risk of harm.  Thus, the com
bination of these factors suggests that the school is engaging in a hazardous 
mountain activi ty. 

I n  addition to the hazardous natur e  of the activitv, informallv obtained in
formation suggests that the program includes fish i n

.
g and hunt{ng. I f  this in

formation is \'crifiecl through further factfinding, the school must be l iccn�ed . 

An additional aspect of the School of Urban and \Vilderness Survival 
Program must be considered.  Specifically, it must be determined whether the 
individuals conducting the program would be considered guides. Si nce all of 
the employees arc compensated. the only quest ion is whether any of the in
di\'iduals provide personal services related lo the acl i\ ' it ies enunwratcd in  
section .36- 2 1 02 .  I f  they do, then they \vi ll be deem ed to  be  guides and must 
be licensed. 

Based on the description abo\'e. it appears that only the instructors and 
apprentices would be guides. They arc the individuals responsible for conduct
ing the hazardous mountain excursion .  The other individuals appear to serve 
a l imited role that is not encompassed within the activities enumerated in sec
tion 36-2 102 . This conclusion,  however.  is based on informallv obtained in
formation: therefore, a final determination must await fu rth�r factfinding. 
Specifical ly,  the school should be required to clearly ident ify the scope of 
each employees' responsibil i t ies . 

In conclusion . it appears that both the Quaker Hill Conference and the 
School of Urban and Wilderness Sur \'i\'al come within the Act . Hmvcver, fur
t her factfincling is recommended with regard to the School of Urban and 
Wilderness Survi\'al . 

. 

Si ncerely. 

Cl ive J .  Strong 
Deputy Attorney General 
Di\'ision of Natural Hesourccs 
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Mr. Rodney Frederiksen 
Chief of Police 
City of Lewiston 
1 224 F Street 
Lewiston ,  ID 83501  

September 20, 1983 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL OPINION, 
AND IS SUBMITTED SOLELY TO PROVIDE LEGAL GUiDANCE 

Dear Chief Frederiksen :  

First, I apologize for the delay i n  answering your i nquiry. You ask whether 
a conviction in a sister jur isdiction for driving while intoxicated can be used 
as a foundation for enhancing punishment of repeat off en de rs in the State of 
Idaho under our DUI law, § 49- 1 102, et. seq . ,  Idaho Cod.� . Succinctly, the 
answer is no; on ly  a previous conviction tmcler Idaho's DUI statute, either 
present or former, will allow an enhanced punishment .  

Section 49- 1 102 ,  Idaho Code, prohibits a person who i s  intoxicated from 
driving or being  i n  control of a motor vehicle, and sets the criteria for 
judging whether a person  is intoxicated . Section 49- l l02A, Idaho Code, 
enumerates the penal ties for violation of the DUI laws: 

( 1 )  Any person who pleads guilty to or is found guilty of a violation 
of section 49-1 102 ,  Idaho Code. for the first time is guilty of a m is
demeanor; . . .  

Section 49- 1 102A ( 1 ) .  (Emphasis supplied) 

(2) Any person who pleads guilty to or is found guilty of a violation 
of section 49- 1 1 02 or 49-1 1 02(/J) . Idaho Code [ aggravated driving 
while under the i nfluence] for the second t ime within five (5) years , 
i rrespect ive of when the p revious violation occurred with respect to 
the effective elate of this act and notwithstanding the form of the 
judgment ( s) or w ithheld juclgment(s) is guilty of a misdemeanor; 

Section 49- 1 102A (2) . (Emphasis supplied) 

(3) Any person who pleads to or is found guilty of a violation of section 
49- 1 1 02 or 49- 1 1 028, Idaho Code, for a th ird t ime within five (5) 
years, irrespective of when the previous violations occurred with re
spect to the effect ive elate of this act , notwithstanding the form of the 
juclgment(s) or withheld juclgment(s) shall be guilty of a felony; . 

Section 49- 1 102A (3) . (Emphasi� suppl ied) 

The answer to the question posed turns on the meaning of the words " a  
violation o f  Section 49- 1 102, Idaho Code ."  Must th is l anguage be construed 
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l iterallv to mean a \'iolation of Idaho's DUI law, section 49- 1 102, Idaho 
Code; 

·
or  does the statute's recitation of section 49- 1 102, Idaho Code, mean 

any prior violat ion of  a DUI law whether Idaho's or that of any sister 
j urisdiction? 

The first principle of statutory construction  is to ascertain and give effect 
to the l egislative intent that led to the enactment .  Gavica v. Ha11so11 , 101  
Idaho 58: 608 P . 2d 861  ( 1980) ; S111 i th v.  Departmen t of Employme11 t ,  100 
Idaho 520, 602 P . 2d 18  ( 1979) . 

In  construing a statute it is the duty of this court to ascertain the legis
lative intent, and give effect thereto . In ascertaining this intent ,  not 
only must the l iteral \\'Ording of the statute be examined, but also ac
count m ust be taken of other matters "such as context, the object i n  
de\\', the e\·ils to b e  remedied . the h is tory o f  the t imes and the legis
lation upon the same subject ,  publ ic  pol icy, contemporaneous con
struction ,  and the l ike." In Re Ge111 State Academy Bakery. 70 Ida . 
531 ,  54 1 ,  224 P . 2d .529, 535 ( 19.50) . 

Messe11ger v. Burns, 86 Idaho 26, 29-30, 382 P . 2d 913 ,  9 1.5 ( 1 963) . 

The same language was quoted with approval by the court in  Local 1 495 
of the In tematio 11al Associa tio11 of Firljigh ters v. City of Coeur d 'Alen e, 99 
Idaho 630, 639, 586 P . 2d 1 346 ( 1978) . 

To begin with, then , the l i teral wording of  the statute must be exam ined . 
Idaho Code § 49- 1 102A does not enhance p un ishment for a pri0r DUI of
fense; by its l i teral terms it increases punishm ent for violation of § 49- 1 102, 
Idaho Code. where a person has within five years pre\'iously .  been convictt>d 
of "section 49- 1 1 02, or 49- 1 102B, Idaho Code ."  It is to be assumed that the 
legislature said what i t  meant and meant what it said .  Pettis v.  Ex. rd. U. S .  
v .  Morriso11-Knudse11 Compa11y. Inc. , 577 F .  2d 668 . That the legislature 
meant what it said in the wording of I daho Code § 49- 1 102A is strengthened 
by a reexamination of the other detailed provisions of the enhanced penalty 
paragraphs. Idaho's law enhances the punishment for DUI when a person is 
convicted a secon d  or third time "within five (5) years, irrespective of when 
the previous viola tion occurred with respect to the effective elate of this act 
and notwithstanding the form of the j udgment(s) or w ithheld juclgment(s) . "  
I f  the legislature had meant that a previous violation for d riving  while in
toxicated in another j urisdiction would support an enhancement of penalties 
for a § 49- 1 102 violation, i t  would have expl ici tly said so j ust as i t  indicated 
that a conviction for a DUI under § 49- 1 102 prior to J uly 1, 1983, would con
stitute a foundational con\'iction, or j ust as it indicated that the form of the 
prior judgment was immaterial . Having overtly stated what i t  intended about 
the time and form of previous j udgments, i t  is to be assumed that the 
legislature also spoke to the jurisdiction of the prior judgments when it  
l imited them to p revious violations of the Idaho DUI law. 

I t  is  a universally recognized rule of statutory construction that where a 
statute specifies certai n  thin gs, their designation excludes all others. Peck v .  
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State, 63 Idaho 37.5 ,  120 P . 2d 820; Local 1494 etc. v. City of Coeur d'Alene, 
supra, 

Looking at the legislative history of th is statute confirms the co11cl11sio11 
that in order to be punishable as a felony, the prior DUI offenses m ust be 
violations of the Idaho DUI law .  Prior to i ts 11ew form effective in July of 
1 983, Idaho Code § 49- 1 102 (e) read: 

Every person who is convicted of a violat ion of this sect io11 shall be 
punished by imprisonment in the county or municipal jail for not 
more than six (6) months or by fine of not more than three hundred 
dollars ($300.00) or by both such fines and i mprisonment. On a second 
or s ubsequent conviction he shall be imprisoned in the state peniten
tiary for not more than five (5) years . (Emphasis suppl ied) 

The previous statute, thus ,  undertook to enhance punishment only for cases 
where there were previous violations of Idaho law prohibi t ing driving while 
under the i n fluence. The term "section .. : 

is ordinarily used to denote a separately numbered part of the statute, 
inc:ludir.g all subdiv isions or paragraphs comprising such part .  How
ever, it is not necessarily used i n  th is sense i n  all cases . The word has 
been construed to mean a provis ion,  subsection, or  an entire act .  
[ dtation omitted] 

Groves v. Meyers, 35 Wash . 2d 403, 2 13  P . 2d 483 (Wash . 1 950) 

No context has been fou nd where the term "section" has been used to 
describe a type of law or offense as would  be necessary for this enhanced 
penal ties statute to be applicable to DUI convictions from other states . The 
term " this section" does not , therefore, refer to a conviction of am· DUI law 
from some o ther state, but refers only to convictions  under I daho l �w,  section 
49- 1 102, Idaho Code. 

Our  court follows the well-established rule that criminal statutes must be 
strictly const rued :  

A statute defining a crime must be sufficiently explicit so that all per
sons subject thereto may know what conduct on their part will sub
ject them to its penalties . A criminal statute must give a clear and 
unmistakable warni ng of the acts which wi l l  subject one to criminal 
punishment, and courts are without power to supply what the legis
lature has left vague. An act cannot be held as criminal under a statute 
unless it clearly appears from the l anguage used that the legislature 
so i ntended. 

State v. Hahn ,  92 Idaho 265 , 267, 44 1 P .2d 714 ,  7 1 6  ( 1968) . 

The same language is requoted by the supreme court in  State v. Thompson,  
10 1  Ida .  430, 437 , 6 14  P .2d 970 ( 1 980) . 
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Comparing Idaho's DUI statutes to the analogous provisions for enhanced 
punishment of persistent felony violators, Idaho Code § 19-25 14, there is an 
i mportant difference which is il lustrative of the principles of statutory con
struction set out  above . Idaho allows imprisonment for a term not less than 
five (5) years and extending to l ife of any person who is convicted for the 
third time of a felonv " whether the previous convict ions were had within the 
state of Idaho or we�e had outside the state of Idaho . . . .. Idaho Code § 19-
25 1 4 .  

This statute illustrates that i f  the legislature intends that drivers shall be 
subjected to enhanced criminal sanctions based upon out-of-state convictions, 
then the law must explicitly so provide. 

I n  conclusion, applying principles of statutory com• '·uction ,  i t  is clear that 
in enacting Idaho's present DUI law, the legislature i ntended for the enhanee-
11 1ent of sanctions for repeat offenders to be imposed only upon those pre
viously convicted under Idaho's present or former DUI law, section 49- 1 102, 
Idaho Code. 

I trust that this has answered your  quest ion .  

Si ncerely ,  

D .  i\1ARC HAWS 
Deputy Attorney General 
Chief, Criminal Justice 

DMH/tg 

Senator "Chick" Bi lveu 
Route 1 ,  Box 48 
Pocatello, ID 83201 

Division 

Oc:tober 3 1 ,  1D83 

THIS IS  NOT AN OF FICIAL ATTORNEY GENERAL OPINION, 
AND IS  SUBMITTED SOLELY FOR LEGAL GUIDANCE 

Dear Senator Bilyeu : 

You have sought advice concerning the consti tutionality of Idaho Code § 
39-264 which requires the registration a l l  persons authorized to perform 
marriages, including m inisters. Specifically you have asked whether this code 
sect ion violates the separation of church and state p rovisions ( i .e . , establish
ment  clauses) con tained in United S tates Const .  amend. I and Idaho Const . 
art .  I ,  §4 .  Your inquiry also fairly raises the question whether the Idaho 
Code § 39-264 registration requirement violates the freedom of rel igion 
guarantees set forth in the same const i tut ional provisions. 

238 



LEGAL G UIDELINES OF THE ATTORNEY GENERAL 

Idaho Code § 39-264 is a part of the statutory safety net insuring that 
marriages are entered into by competent parties, performed by re�ponsible 
persons and timely documented for future reference . The statutory 
framework also insures tracking of the marital status in the event of divorce 
or annulmen t .  E . g. , Idaho Code § 39-262 through 267; 32-30 1 through 309; 
32-401 through 4 17 .  Generally speaking, courts have recognized that a state 
has a paramount interest in marriage and its ramifications because of the 
basic importance of marriage to society. Boddie v. Co11 1 1ect ic11 t ,  401 U . S .  371 
( 197 1 ) ;  22 ALH 1 10 1  ( 1922) . It is thus assumed, generally ,  that a state, 
through its legislature, may prescribe the quali fieations and l icensir1g 
procedures of persons performing the marriage ceremony. E . g. Galloway v. 
Truesdell, 422 P .2cl 237 ( nev. 1967) . Thus, marriage is of proper concern 
both to the stale and the church . 

Although the state requirement for registration of all persons performing 
marriage ceremonies,  including m inisters, is common, case authoritv deter
min ing specifically whether such a requirement is consti tutional u �der the 
first amendment establishment and freedom of rel igion clauses (or their state 
consti tut ional counterparts) is rare. The case most precisely pertinent is 
Cramer v. Com mo11 wealth ,  214 Va . .  561 ( 1974) in which the Virginia 
Supreme Court upheld  a statutory requirement that all persons who perform 
marriages, i ncluding ministers, be certified. The court rejected claims that 
the statu te violated the establishment and freedom clauses. The court went 
Further to uphold the denial of registration to a person who claimed to be an 
"ordained minister" of the Universal Life Church . The Cra mer court thus 
went  beyond reviewing the consti tutionality of the registration requirement 
and approved a far greater impact upon the exercise of rel igion . Further
more, the court concluded that such an impact did not violate the establish
ment clause . 

The V irgin ia Supreme Court, in  reaching i ts  decision, emphasized the state 
has an i nterest not only in marriage as an institut ion, but in the contract bet
ween the parties and i n  the proper memorializing of the marriage contract . 
Cramer, wpra, at .584-565 . The court noted thP importance of knowing the 
identity of the person who performs each marriage and of insuring that 
marriages are performed by persons sufficiently responsible to see the t imely 
Wing of accurate certificates of marriage .  Perhaps it would be useful for me 
to elaborate upon the legal significance attached to the elate and validity of a 
marriage. I n  addition to the general interest of the state in the stabil i t y  of 
fam ilies, the elate and especially the validity of a marriage arc frequently 
used to determine legit imacy of children, obl igations of support and rights of 
inheritance. 

N . Y .  Domestic Relations Law § 1 1 -B ( McKinney) contains a similar 
registration requirement which has been implicitly upheld against first 
amendment challenges . Ravena! v. Ravena[, 72 Misc. 2d 100, 338 N .Y . S .2d 
324 ( 1 972) ; N .Y .  Attorney General Opinion 1 29 ( 1964) . 

Because of the paucity of case authority directly on point ,  I have reviewed 
first amendment cases in  other factual contexts to test my conclusion that 
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Idaho Code § 39-264 is  constitutional . For exampk\ most courts which have 
faced establishment or freedom clause challenges in  the context of compulsory 
education enforcement cases have followed what m ight be summarized in an  
over-simpl i fied manner a s  a ' "reasonable regulation" standard Wisconsin v .  
Yoder. 406 U . S .  205, 2 1 3  ( 1 972) ; State v .  Riddle. 285 S . E .  2d 3.59 ( W .  Va.  
1 98 1 ) ;  State o .  Faith Bapt ist Church , 301 N . W .  2d .57 1 ,  .579 ( Neb. 198 1 ) ; 
Idaho A . G .  Opinion No. 83- 12 .  Applying the reasonable regulation standard 
to Idaho Code § 39-264 would result in uphold ing the constitutionality of the 
statute. I f  i t  were assumed that the regulation - requiremen� of registration 
- has impact upon the exercise of rel igious freedom ,  i t  is m inor and 
reasonably related to the long recognized state interest in marriage . 
However, the constitutionality of  Idaho Code § 39-264 probably does not 
depend upon adoption of such a s tandard . The statute regulates only tlw civi l 
aspects of m arriage and lca\·es the rel igious real m unfet tered . For other con
texts in which the state interest prevailed over rel igious convictions, see llill 
v. State, 38 Ala. App. 404 , 88 So. 2d 880 cert . denied, 264 Ala. 697, 88 So. 
2d 887 ( 19.56) : Jehovah 's Witn<'.1·ses in Wash . v. King Coun ty Hosp . ,  278 F. 
Supp. 488 (W .D. Wash . 1967) , affd  390 U . S  . .  598 ( 1968) . 

In  summary. Idaho Code § 3�)-264 docs not violate the guarantees of 
rel igious freedom. or establish or give preference lo a rel igion in violation of 
the establishment clauses .  I t  is also relevant to note that Idaho Code § 39-273 
( b) (2) provides that the act of neglect ing or refusing lo register, if committed 
with knowledge, constitutes a misdemeanor p 1 tn ishable b�· a fine of not more 
than one thousand dollars ( $ 1 ,000 . 00) or imprison ment of not more than one 
( l )  year or both . Idaho Const . art . I ,  §4 specifical ly provides that the Idaho 
guarantee of religious liberty is a " l ibcrt�· of ctmscicnce" which should not be 
construed as permitt ing a F(.'rson to com mit any crime. 

I trust this letter adequately addresses your concerns about the con
stitutionality of this statute. If you des ire further clad1cation, please do not 
hesitate to contact me. 

Sincerely. 

LARRY K. HARVEY 
Chief Deputy Attonwy General 

L KH/tal 
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TO: Bud Garrett 
Department of Corrections 
STATEHOUSE MAIL 

N ovcm her 1 ,  1983 

---

THIS IS NOT AN OFFICIAL ATTOHNEY GENEHAL OPINION, 
AND IS SUBMITTED SOLELY TO PHOVIDE LEGAL GUIDANCE 

Dear Mr .  Garrett :  

You have furnished me with a standard document uti l ized by the Depart
ment of Corrections entitled '"\".'arrant of Arrest of Suspected Probation/Parole 
Violator . "  [See Exhibit " A" attached hereto . ]  The document is directed to 
chiefs o f  pol ice, marshals, sheriffs and peace officers and says: "You arc 
herein· authorized to take, retake into actual custoch-, and hold without bail , 
John Doe," followed by a description of the p robati(�ner or parolee .  You h a\'C 
asked whether a document, \Vhich purports to he a 1 10 hail arrest warrant 
issued by a p robation/parole officer ,  is \'al id .  Succinctly, the answer is affir
mative in the case of a parole \'iolator , and negative in the case of a 
probat ion violator .  

At  the outset it should be noted that probation and parole are traditionally 
distinguishable in that prohatio11 · ·  . . .  relates to action taken before the 
pri:ion door is closed, whereas parole relates to action taken after the prison 
door has closed on a com ict . . .  " Sec 21 Am . Jur . 2cl Criminal La\v § .f162. 
However, the United States Supreme Court perceives no differences in  the 
level of constitutional guarantees rcle\'ant to rcnication of parole and 
revocation of pro bation . Gag11011 o. Scarpelli. 4 1 1 U . S .  788 93 S. Ct. 1 7.SG ,  36 
L. Eel .  2d G5G ( 1 973) . A b rief review of Idaho's sentencing statute ma\· help 
illustrate the difference bctwccu probat ion and pctrolc which is relevant  to 
the issue under consideration.  

Under Idaho's l aws, when a defendant is sentenced on a felony charge, the 
court h as several options. Pursuant to Idaho Code § 1 9-260 1 the court can 
commute the sentence and confine the defendant to county ja i l :  suspend the 
execution of the judgment and place the defendant on probation; withhold 
judgment and place the defendant  on probation: retain jurisdiction and 
suspend execution of judgment at any time during the fi rst 1 20 clays of incar
ceration, or during an additional 60-day extension of that period; or, of course, 
sentence the defendant to the custodv of the Idaho State Board of Cor
rections to he imprisoned in the st�te peni tentiary. It is important lo 
recognize that when the court chooses the l ast alternative, i t  rel inquishes 
jur isdiction to the state board of corrections . I daho Code § Hl-2703, State  v .  
Johnso n .  1 0 1  Idaho 58 1 ,  6 1 8  P .2d 7.59 ( 1980) . The determination of who  has 
custorl\' of a defendant after he h as been sentenced is important because it 
has IJC�r ing upon the issue of who has authority to deal with the defendant 
when he \'inlates the conditions of probation or parole, which is the issue 
pre!iented . 
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In  the case of a prisoner who is in the custody or j ur isdiction of the state 
board of corrections, after the prisoner has been incarcerated for that portion 
of his sentence which is required by law he  may be released on parole .  His 
parole is subject to the conditions set by the com mission of  pardons and 
paroles which functions under the jurisdiction of the department of correc
tions. I t  is a well established and almost self-evident principle that parole is 
not a matter of right but  is a m atter of grace. In Re Prou t , 12 Idaho 494 
( 1906) ; In Re Rawson,  100 Idaho 308, 597 P . 2d 3 1  ( 1979) ; Standlee v. State, 
96 Idaho 849, 538 P .2d 778 ( 1975) ; In Re Trncker, 95 Cal . Rptr .  761 , 486 
P . 2d 657 ( 1971 ) . Thus, when a prisoner is released from the state penitentiary 
upon parole h is freedom is provisional and he is subject tu the supervision of 
a parole officer and the parolee is to abide by the conditions of his parole in  
order to continue to  "do h is time" on the  outside. Idaho Code § 20-228 . 

The procedure for dealing \\' i th a parole  violation is set forth in Idaho 
Code §§ 20-227 and 20-228 .  When a parnle officer believes that the parolee 
has violated the conditions of his parole he may arrest the parolee, or any 
other peace officer \\'ith power of arrest may,  upon receipt of the parole of
ficer's written statement setting forth the violation, arrest the parolee. " Such 
written statement . . .  shal l  be sufficient warrant for the detention of the 
probationer or parolee . . .  Iclaho Code § 20-227 . The parole officer must then 
notify the com mission at once of his action . 

A parolee may be violated in another fashion : "Whenever the commission 
finds that a prisoner may ha\·e violated the condi tions of his parole, the writ
ten order of the commission . . .  shall be� sufficient warrant for am· l aw en
forcement officer to take into cu!->tod�· such person . . .  Such wari·a 11 t shall 
serve to suspend the person 's parole un til a dcter11 1 i1 1a t io11 on the  merits of the 
allegat ions of the violat ion has been made after hearing. " Idaho Code § 20-
228 (emphasis suppl ied) . 

A parolee does not stand in the shoes of lhe ordinary citizen vested with 
state and federal const i tutional r ights to post l;ai l ,  for his gui l t  has been ad
j udicated and he has the status of a confined offender who has been 
provisional ly  released . I f  a parolee is servin g  his sentence outside the walls of 
the penitentiary and a warrant suspends h is  parole, then he is logical ly and 
legal ly in the position of a lawful ly  incarcerated person u nti l  there is a 
determination of the m erits of the v iolat ion . In Re Prout,  12 Idaho 494 
( 1906) ; In Re Rawson .  100 Idaho 308, ,":97 P.2d 3 1  ( 1979) . The Idaho 
Supreme Court has never had occasion to consider this issue; nor are there 
more than a few cases from other jur isdict ions deal ing with this issue. Two 
sister j urisdictions have, however, clearly ruled on this issue. New York says: 
"We conclude that a parolee is not enti tled to bail . "  People ex. rel. Calloway 
v. Skinner, 22 N .U .  2d 23, 300 N .E .  2d 716, 720 (1973) . "Whether a convicted 
person is i n  actual custody within the prison walls or i n  constructi\'e 
custody within the prison of his parole ,  the rule is unchanging; there is s im
ply no right to release on  bail or bond from prison . "  Ogden v.  Klwult ,  15 
Wash . App.  475, 550 P . 2d 36 (1976) . The paucity of cases dealing with this 
principle suggests that i t  is virtually axiomatic.  The violating  parolee is not 
enti tled to bai l ,  and the "warrant" fi l ed by the parole officer or by the com-
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mission for pardons and parole may properly recite that the parolee is to be 
held without bail . However, it is not necessary for the warrant to say 
anything about bai l ,  for, as our sister State of Washington h as recogn ized, 
absent  express statutory authority, courts are without j urisdiction and power 
to release on bail or bond a parolee arrested and held in custody for violating 
his parole .  Ogden v .  Kl1111dt ,  supra .  

Somewhat d ifferent i s  the case o f  a person whose custody h as never been 
rel inquished by the court to the board of corrections . A person who has been 
placed on probation to the court under a suspended sentence or other 
arrangement is to be supervised by an officer from the state board of correc
tion . "The state board of corrections shall be charged v ith the duly of super
vising  all persons placed on probation or released from the state penitentiary 
on parole . " Idaho Code § 20-219 .  I t  is, by the sam e  statute, the duty of a 
probation and parole officer to invest igate and report "alleged violat ions of 
parole or probation in specific cases to the comrnission or the courts to aid in 
determining whether the parole or probation should be r·ontinucd or 
revoked. "  Id. As in the case of a parolee, the w ri tten statement of the 
probation officer that a probationer is in violation of the conditions of  his 
release " shal l  be su fficient warrant  for the detention of the pro
bationer . . .  ( after which the) probation officer shal l  at once notify . . .  the 
cour t . "  Idaho Code § 20-227 . 

The significant difference between the treatment of probationers and 
parolees is the fact that the parolee has been previously incarcerated in the 
custody of  the slate board of corrections and has been provisionally released, 
while a probat ioner is stil l under an uncxecuted sentence and is on probation 
to the court .  Hence, Idaho Code § 20-228 provides that a warrant suspends a 
person's paro le ,  which obviates any need for discussion of, or right to, bai l .  
But  i n  the  case of a probationer. the  issue of  bail i s  one for the court .  Upon 
the institution of probation revocat ion proceedi ngs , " ( t)he  defendant m ay be 
admitted to bai l  pending such hearing ."  Idaho Crim i nal Rule 33(3) . Sec also 
generally, chapter 29, title 19 ,  Idaho Code and Idaho Code § 1 9-42 19 .  
Research discloses no statutory or case authority for a probation officer to set 
bail on a warrant .  U nclcr the provisions of Idaho Code § 20-227 , if a 
probation officer has given a written  statement to l aw enforcement officers 
- what the statute loosely cal ls a "warrant" - and pursuant thereto the 
probationer is detained, the probationer is to answer to the court .  The court 
would,  in its d iscretion pursuant to Idaho Criminal Rule 33(e) and by its 
plenary authority over the probationer, be able to leave the defendant in 
custody u ntil the issue of his probation violation is resolved or i t  could release 
the defendant on a bail undertaking .  

One other wav of deal ing with probationers i s  set  forth in  Idaho Code § 
20-222 which p;ovides that a period of probation and suspended sentence 
mav at anv t ime be extended or termi nated bv the court . "At anv time during 
pro"bation 

·
or suspension of sentence, the �ourt m ay issue a

· 
warran t  for 

violating any of the conditions of prnhation or  suspension of  sentence and 
cause the defendant to be arrested . "  Idaho Code § 20-222. It appears to be 
standard practice i 1 1  t h is state f,;r a court issuing a bench warrant to s imply 
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command t hl' arrest ancl production of thl' probationer without p rescrib ing 
thl'reon am· amount  of  ba i l :  hmn·n·r,  there is nothing t o  pre\'en t  the cou rt 
frolll sl'! t i 1;g out on the face of the warra n t  an a lllount  of bail o r  denial  of 
bai l .  

In s t 1 Ill 111 ary t hl'Il ,  a p a  role or p rob a t i  on officer 111 ay issul' a writ ten 
s t atl'nwnt sho\\' ing  a Yiolat ion of condi tions of p robation or paro le  which is 
sufficient to  function as a warrant for the detention of t he pro b ationer o:
paroll'e . Such a · · ,,·arrant' "  in  the case of a proi 1ationcr docs not haw· the 
authori ty to  spec i fy any h ail or forbid lhe rdease on hai l ,  for once a 
probat ioner is taken in to cus tod�· he is answerable to the court from which he 
is on probat ion . The court  must decide t i ll' conseq1 1cnc'l's of his \ · iola t ion of 
probat ion and the related issue of rell'ase nn bail . 

I n  the case of a parolee. the pract ical effect of a parole officer's "warrant' "  
is lo retu rn  the cldcndant to his  s ta tus prior to his release on parole .  The 
\\·arra n t  fu nct ions to suspend his parole. In such an i nst ance thl' parolee's 
case is in the hands of the parole co lll rnission ,  whieh may take appropr ia t l' 
act io n .  The rl'c i ta r ion . .. no bai l ."  on the warrant  in ques t ion mcn·l�· i t erates 
l hal \Yhich is already an L·s t abl islwcl mi l• and fact . 

I t ru st tha t  th i s  has answered your quest ion . If \·ou need an\' fmther 
clari l'ica t ion .  pll•asl' do not h esit a te  to  cont act  Ille .  

D�I H/ tg 

Sincerely. 

D. � IAHC HAWS 
Deputy Attorney General 
Ch ief. Cri m i nal J ust ice 

Didsion 

December 6,  1983 

The Honorable James F. Stoichcff 
Idaho State Represen tati Ye 
6 1 .5 Lake,·ic\\' 
Sandpoint .  ID 838G4 

THIS IS NOT AN OFFICIAL ATTORNEY GENERAL'S OPINION 
AND IS  PROVIDED SOLELY TO PROVIDE LEGAL GUIDANCE 

Dear ReprescntatiYc Stoichcff: 

This is in  response to your questions regarding  a proposed school d istrict 
consolidation election .  As I understand it, school districts in vour area are 
considering the possibility

' 
of consolidation. Howe,·er, the)' des ire con

solidation only if  the consolidated district assu mes the outstanding bonded 
indebtedness of the currently existing school distr icts. 
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You have asked i f  a two- thirds m ajority is required for the newly-created 
consoli dated district to assume the bonded indebtedness of the predecessor 
districts . You have also asked whether the consolidation question wil l  
automat ical ly  fai l  i f  the debt assumption quest ion fails. 

A review of chapter .3 . t i t le  .3.3 . Idaho Code. i nd il'a l l 's t h a t  a l \\'o- l h i rds 
m a j or i t �· is req 1 1 i rccl for the conso l id a ted d ist r ict  l o  ass1 1 1 1H' the  l io 1 1 clecl i 1 1 c l l ' l i 
tedness of the predecessor d istricts .  It also appears that failure of the bond 
assumption q uest ion would cause the consol idation question to fail . However, 
as discussed below, the language of the statutes creates doubt as to legislative 
intent on this question . Consequently, we would recommend that you con
sider a menclatory legislation to clarify the statutes to avoid a poten tial comt 
challenge in the event the consolidat ion question should  pass ancl the debt 
assumption quest ion foi l .  

Sec t ions .3:3-3 1 0  and .3.3- :3 1 1 . Idaho Cod('. gO\ l' l' l l  school dis t r i ct ('O l l 
sol i c l a t i o ns.  Sel' l ion  .3:3- .3 1 0 . Idaho Cod('. 1 irm·icles l l H' J l l'l ll'l'c l l l J'e \\' l l l'rcli� ·  
contiguous school d istricts may pet i tion the s tate board of education for con
solidat ion .  The proposed plan is required to state whether or not outstanding 
bonds are to become obligations of the proposed consol idated cl istrkt . Section 
33-3 1 1 ,  Idaho Code. provides for a consol idation election if the state board of 
education approves the plan submit ted to i t .  

Section  .33-3 1 1 ,  Idaho Code. sets forth a s imple nr njority req u i rement for 
approval of the consol idation quest ion .  (However, if the electors \'Ot ing in 
any one of the predecessor districts consti tute a majority of  all those voting in  
the ent ire consolidated district , a m ajority vote mus t  also be obtained in the 
remainder of the area) . 

vVith respect to assumption of bonded deb t ,  the section proddes: 

V/henever any plan of consolidation shall propose that the exist ing 
bonded debt of any district or  districts proposing to consol idate, shall 
be assumed by and become the obligation of the proposed consolidated 
d istric t ,  at the same t ime of the election hereinabove prescribed, the 
question of as:mming such debt shall be submitted to the electors hadng 
the quali fication of electors in school bond elect ions. The debt or 
debts shall not he assumed by the proposed rn11solidatcd dist ri('t 1 1 1 1 -
lcss the  q11ntio11 hr ·  a1>/l /'IJ l'r'd l>y th(' q 11alifi('d dfftnr.1· 1·11 t i 1 1,!!. 0 1 1  / / i (' 
quest ion and  h!J th(' majori ty ther('of n n u · .  or /1 ('r('(Jftr'r. rr·r1 11i r('(l /;!/ 
uection 3, article VIII, of the Co11stitutio11 of Idaho; and if the ass1 1 11 1p
t io11 of deb t  be not approved. the p roposed ('0 11solidatio11 shall no t  
o therwise be effected. [Emphasis added] 

A two-thirds majority is required by art . VI I I , § 3, Idaho Constit11tio11 , for 
assumption o f  bonded indebtedness . Consequently, the statutory language 
requires a two-thirds m ajority for approval of the assumption by the con
solidated district of  debts of the predecessor districts .  
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The second question you ha\'e asked, whether the consolidation question 
fails if the bond assumption question fails, is more difficul t  to determine from 
the language of the statute. For �xample, the statute provides in part : 

. . .  i f  the assumption of debt be not appro\'cd ,  the proposed con
sol idation shall not otherwise be effected. 

Head literally, use of the word "effected" leads to the conclusion that if the 
assumption of debt is not appro\'ed, the consolidation vote also fails. ( i . e .  "ef
fected" in such a context means .. accompl ished" , " fulfi l led" . or "operative") . 
Howcwr. use of the word "otherwise" in  conjunction with "effected" raises 
the question \\·hether there was a draft ing error and whether the wiird " af
fected" rather than · 'effected" was in fact intended. The use of the word 
"otherwise" is meaningless if "effected" was intended . 

\Vhat was intended is cri tical to the interpretation since the outcome is 1 >p
posite depending upon which word gives effect to legislat ive intent .  ln inter
pret ing statutes, courts seek to give effect to legislative intentn if possible. 
Gumprech t t' . City of Cocllr d'Ale11c. 104 Idaho 6 1.5 .  661 P .2d 12 14  ( 1983) : 
V/ebstcr r.; .  Board rif Trnstccs of School Dis trict No. 25, 104 Idaho 342, 659 
P .2d 96 ( 1983) . 

Doubt as to whether "effected" was intended also arises from the statute's 
general requirement of a simple m ajority on the consol idation question and a 
two- thirds m ajority on the bonded debt assumption question .  This may in
dicate an intent that the hailot questions be independent rather than i nter
dependent. \Vhile the above factors raise significant doubts as to legislative 
intent .  in my  opinion the better interpretation is that the legislature intended 
the word · ·effected" in the statute. 

First. the word "eff ectcd'' was in fact used , and word:; in statutes arc nor
mal ly in terpreted to gi\'C effect to their usual and ordinary meaning. For 
exa mple. in State Dcpar tmrnt of Late E11jorce111 c11 t r.;, 011e 1955 Willy.1· Jeep. 
100 Idaho 1. 50 ,  .595 P .2d 299 ( 1 879) . the Court held: 

The most fundamental premise underlying judicial reYiew of the legis
lature's enactments is that .  unless the result is palpably absurd ,  the 
courts m ust assume that the legislature meant \vhat it said.  Where a 
statute is clear and unambiguous the expressed i ntent of the legislature 
must be giwn effect .  

While § 33-3 1 1  would probably not be \'iewed as clear and unambiguous, 
there is nevertheless an inherent presumption that the legislatur e  meant what 
it said .  

Also, the sentence immediately fol lowing the above-quoted sentence using 
"effected" states in  pertinent part : 

WllCn a consol idation is effected, as hereinabove prescribed, a new 
school district is thereby created, 

246 



LEGAL GUIDELINES OF THE ATTORNEY GENERAL 

This sentence dearly uses the word "effected"' as meaning " accomplished" , 
"fulfil led" or "operative"' . The fact that this sentence immediately follows the 
word "effected" in  the prior sentence would indicate a consistent use of the 
word . In  constru ing statutes, courts typically look at the whole statute to 
harmonize provisions to bring about a consistent interpretation .  University of 
Utah Hospital and Medical Cen ter v .  Bethke, 10 1  Idaho 24.5,  6 1 1  P .2d 1 030 
( 1980) . 

Similarly, the same act which adopted § 33-3 1 1 ,  Idaho Code ,  also adPpted 
§ 33-308, Idaho Code, involving excision and annexation of territor\', \vhich 
provides in pertinent part : 

. 

If a majority of the school district electors in each of the two (2) dis
tricts and in the area, voting in the election , shal l vole in favor of the 
proposal to excise and annex the said area , and if in the area the 
electors voting on the question of the assumption of bonded debt and 
interest have approved such assumption by the majori ty of votes cast 
as is now, or hereafter may be, required by �;ection 3, art icle VII I ,  of 
the Constitution of Idaho, the proposal shal l carry and be apprnvecl . 
Otherwise, i t  shall fail. (Emphasis added) 

This section clearly provides that excision and annexation elections fail if 
the corresponding bonded debt assumption question fai! :; .  Again,  courts 
typieally interpret different sections of the same act in pari matcria,  con
strning them together. Chief Industries. Inc. v .  Schwrndima11 ,  mJ Idaho G82, 
.587 P . 2cl 823 ( 1978) . It is sometimes held, however, that use of different 
language impl ies a different intent rather than the same intent .  

Finally, a review of prior statu tes involving consol idation and annexation 
reveals a consistent legislative pol icy of making passage of consolidation elec
tions which involve the assumption of bonded indebtedness contingent upon 
the passage of the question of assw11ption of bonded indebtedness . Chapter 
1 1 1 , § 10 ,  1947, S . L . ; Ch .  184, § 1 ,  1833 S . L . :  Ch . 21.5 ,  §§ 27 and 28 , 1D21  
S . L .  

I n  conclusion, while the language o f  the statute does create doubt o n  the 
question , i t  is my opinion that the better reading of the statute leads to the 
conclusion that fai lure  of the bond assumption question would cause the con
sol idation question to fail also. However, to avoid potential l i t igation in the 
even t  the consolidation question should pass but not the bond assumption 
question, I would recommend that you consider the introduction of clarifying 
legislation .  

I f  you have any questions regarding this letter, please write or call again .  

DGH/tg 

Sincerely,  

DAVID G. HIGH 
Deputy Attorney General 
Chief, Business Affairs 
and State Financu Division 
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ABORTION 
Constitutionality of certain provisions of Idaho abortion 

DATE PAGE 

and informed consent  statutes . . . . . . . . . . . . . . . . . . . . . . 8-2-83 2 1 8  

ALCOHOL EVALUATIONS 
Constitutionality of statute which provides that persons 
convicted of driving under the influence must obtain at 
their own expense. and prior to sentencing, an alcohol 
t•\·aluation .  and which provides that failure to do so can 
be considered an aggravating circumstance at sentencing  7 - 2 1 -83 2 1. 5  

APPHOPHIA TIO NS 
Propridy of using current year fund balances for expen-
diture or l iabilities in excess of budget appropriation . . . 2-9-83 1 4.5 

Propriety of diverting surplus money in District Court Fund 
to other departments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-�l-83 1 45 

Remedies an1ilable to ensure sufficient funding for courts. 
absent adequate appropriat ions . . . . . . . . . . . . . . . . . . . . . 2-9-8.3 1 45 

ASSESSOH. COUNTY 
Au thority of county assessor to double assessments of per
sonal property for fa ilure to fil e  personal property tax 
clcclarations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 - 1 3-83 r nn 

BHUCELLOSIS 
E ffect of H J83 amendments to statutt· requiring brucellosis 
rnccinations for certain cattle . . . . . . . . . . . . . . . . . . . . . . . 8 -22-8.3 222 

BUDGETS. COUNTY 
Propriety of using current year fund balances of expen-
d itures or l iabili ties in excess of budget appropriation . . 2-9-83 1 45 

Propriety of cliH•rting surplus money in Court Fund to other 
clepartmen ts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-9-83 1 4.5 

BUH.EAU O F  CHILD SUPPORT SEHY ICES 
Effect upon contract between attorney and Bureau of Child 
Support Services of election of attorney's spouse to Senate G-28-8.3 209 

CATTLE 
E ffect of H J8:3 amendments to statute requiring brucellosis 
\'accinations for certain cattle . . . . . . . . . . . . . . . . . . . . . . . 8-22-83 222 

CITIES 
Power of city to expend public funds for purposes of adver-
t ising and promoting city . . . . . . . . . . . . . . . . . . . . . . . . . . 3 - 14-83 1 77 
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Power o f  city to contract with private entity to provide 
advertising services to city . . . . . . . . . . . . . . . . . . . . . . . . . . 3-14-83 1 77 

Power of city to donate public funds to private 
organizations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-1 4-83 1 77 

CONCURRENT R ESOLUTION 
Effective elate of concurrent resolution . . . . . . . . . . . . . . . 2- 1 4-83 1 77 

CONSTITUTION, FEDERAL 
Constitutionality of legislation limiting insurance coverage 
for elective abort ions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-28-83 1 ().') 

Constitutionality of statute which provides that persons 
convicted of driving under the influence must obtain at  
their own expense, and prior to sentencing, an alcohol 
evaluation , and which provides that failure to do so can 
be considered in aggravating  circumstances at sentencing 7-2 1 -8.3 2 1. 5  

Constitutionality o f  certain provisions of Idaho abortio n  
and informed consent statutes . . . . . . . . . . . . . . . . . . . . . . 8-2-8.'3 2 1 8  

CONSTITUTION, STATE 
Derivation and extent of governor's veto power . . . . . . . 2-22-8:3 157 

Constitutionality of legislation authorizing the exercise of 
state pol ice powers to subordinate existing water rights for 
power generation to the public interest . . . . . . . . . . . . . . .3- 1 6-8.3 182 

Effect of constitutional and statutory provisions on abil i ty 
of Department of  Employment to borrow money from 
federal government for payment of unemployment claims  4-4-83 192 

Constitutional l im its to legislature's ability to act durin g  
special sessions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5-1 2-83 203 

CONTRACTS 
Power of city to contract with private entity to provide 
advertising services to city . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 4-8.3 177 

Effect upon contract between attorney and Bureau of Child 
Support Services of  election of attorney's spouse to Senate 6-28-83 20�) 

COURTS 
Remedies available to ensure sufficient funding for courts, 
absent adequate appropriation . . . . . . . . . . . . . . . . . . . . . . 2-9-83 14.5 

CRIMES 
Extent of  prosecu tor's discretion in bringing and maintain
ing crim inal actions and in granting imm unity from 
prosecution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 0-83 1 68 
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DEPAHTMENT OF EMPLOYMENT 
Effect of const i tutional and statutory provisions on abi l i ty 
of Department of Employment to borrow money from 
federal government for payment of unemployment claims 4-4-83 1 �)2 

DEPAHTMENT OF LANDS 
Effect of legislative decision not to fund reciprocal contrac-
tual agreements for fire protection services . . . . . . . . . . . 1 - 1 9-83 14 1  

DEPAHTMENT O F  WATER HESOURCES 
Protection of witness from prosecution for libel for 
statemen ts made before Departm en t  of Water Hesources 3- 1 8-83 H JO 

DISTRICT COUHT FUND 
Propriety of using current year fund balances for expen-
ditures or l iabilities in excess of budget appropriations . 2-9-83 14.5 

Propriety of dh·erting surplus money in District Court Fund 
to other departments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-9-83 1 4.5 

Hemcclics available to ensure sufficient funding for courts, 
absent adequate appropriation . . . . . . . . . . . . . . . . . . . . . . 2-9-8:3 14.5 

DHIVINC UNDER THE INFLUENCE 
Constitutionality of statute which provides that person con
victed of driving under the influence must obtain at t heir 
own expense. and prior to sentencing.  an alcohol evalua
t ion . and wh ich provides t hat fai lure to do so can be con-
sidered an aggravating circumstance at sentencing . . . 7 -21 -83 2 1. 5  

EMPLOYi'dENT SECUHITY ACT 
Interpretation of constitutional provisions requiring that 
"'bills for raising rewnue"' must originate in the House of 
Representatives . . . . . . . . . . . . . . . . . . . . 2-24-83 lfi() 

EQUAL PROTECTION 
Consti tutionality of legislation l im it ing insurance coverage 
for elective abort ions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-28-83 1 6.5 

FIRE PROTECTION SERVICES 
State's duty of care with respect to fires on state owned land 1 - 1 9-83 1 4 1  

State's obligation to reim burse Bureau o f  Land Manage
ment if state fails to take responsible steps to prevent a fire 
on state owned land from spreading to or t h reatening to 
spread to BLM land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 - 1 9-83 1 4 1  

Effect o f  legislative decision not t o  fund reciprocal contrac-
tual agreements for fire protection services . . . . . . . . . . . 1 - 1 9-83 1 4 1  
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TOPIC DATE PAGE 

Authority of state to pay cost of range-fire suppression on 
state of private land wi thin forest protection district with 
monies from Forest Protection Fund . . . . . . . . . . . . . . . . . 4-6-83 19!5 

Authority of  state to pay cost of range fire suppression on 
federal ,  state or private lands within forest protection 
districts with monies f mm Forest Protection Fun d  . . . . . 4 -8-83 197 

Propriet�1 of expending Forest Protection Fund for fire sup
pression on lands within forest protection district which 
have been assessed or are range lands not adjacent  to or 
interm ingled with forest lands . . . . . . . . . . . . . . . . . . . . . . 4-8-83 1H7 

FOREST PROTECTION FUND 
Authority of state to pay cost of range-fire suppression on 
state of private land within forest protection district with 
monies from Forest Protection Fund . . . . . . . . . . . . . . . . . 4-G-83 1 9.'5 

Authority of  state to pay cost of range fire suppression on 
federal ,  state or private lands within forest protection 
districts with monies from Forest Protection Fund . . . . . 4-8-83 l m 

Propriety of expending Forest Protection Fund for fire sup
pression on lands within forest protection d istrict which 
have been assessed or are range lands not adjacent to or 
intermingled w ith forest lands . . . . . . . . . . . . . . . . . . . . 4-8-83 197 

FUNDS 
E ffect of constitutional and statutory provisions on ability 
of Departmer:t of Employment to borrow money from 
federal government for payment of unemployed c:laims 4-4-83 H J4 

Authority of state to pay cost of range-fire suppression on 
state of private land within forest protection district with 
monies from Forest Protection Fund . . . . . . . . . . . . . . . . . 4-6-8.3 HJ.5 

Authority of state to pay cost of range fire suppression on 
ft·deral ,  state or private lands within forest protection 
d istricts with monies from Forest Prntection Fund . . . . . 4-8-83 H J7 

Propriety of expending Forest Protection Fund for fire sup
pression on lands within forest p rotection d istrict which 
h ave been assessed or are range lands not adjacent to or 
in termingled with forest lands . . . . . . . . . . . . . . . . . . . . . . 4-8-8:3 1 H7 

GOVERNOR 
Derivation and extent of governor's veto power . . . . . . . 2-22-83 l.'57 

GUBERNATORIAL VETO 
Derivation and extent of governor's veto power . . . . . . . 2-22-83 157 
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TO PIC 

IMMUNITY 
Extent of prosecutor's discretion in bringing and maintain
ing criminal actions and in granting immunity from 

DATE PAGE 

prosecution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 0-83 1 G8 

Enforceability of plea bargain granting immunity from 
prosecut ion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 0-83 H i8 

INFORMED CONSENT 
Constitutionality of certain provisions of Idaho '.tbortion 
and informed consent statutes . . . . . . . . . . . . . . . . . . . . . . 8-2-83 2 1 8  

INSURANCE 
Constitutionality of legislation limiting insurance coverage 
for elective abortions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-28-83 H i.5 

LEGISLATURE 
Effect of legislative decision not to fund reciprocal contrac-
tual agreements for fire protections services . . . . . . . . . . . l - ! H-83 1 4 1  

Effective elate o f  concurrent resolution . . . . . . . . . . . . . . . 2- 1 4-8.3 1 47 

I nterpretation of constitutional provision requiring that 
' 'bi lls for raising revenue" must originate in the House of 
Representatives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Constitutionality of legislation limiting insurance coverage 
for elective abortions . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Constitutional l im its to legislature's abi l i tv to act d ur ing 
special sessions . . . . . . . . . . . . . . . . . . . . . . .  · . . . . . . . . . . . .  . 

Effect upon contract between attorney and Bureau of Child 
Support Services of election of attorney's spouse to Senate 

Effect of 1 983 amendments to statute requiring brucellosis 
vacenations for certain cattle . . . . . . . . . . . . . . . . . . . . . .  . 

LIBEL 
Protection of \\'itness from prosecution for libel for 

2-24-8:3 ! till 

2-28-83 l (),5 

.5- 1 2-83 203 

G-28-8.3 209 

8-22-8:3 222 

statements made before Department of \Yater Hesources 3- 1 8-83 1 90 

PAROLE 
Time of parole eligibility for persons sentenced to l i fe im
prisonment between J uly L 1 97 1 .  and J uly l .  1 980 . . . .  

PERSONAL PROPERTY 
Authority of county assessor to double assessments on per
sonal property for failure to file personal property tax 
declarations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4- 1 3-83 1 99 
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PLEA BARGAINS 
Enforceabili ty of plea bargain granting immunity from 

DATE PAGE 

prosecution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 - 1 0-83 168 

POLICE POWER 
Constitutionality of legislation authorizing  exercise of state 
police powers to subordinate existing water rights for power 
generation to public interest . . . . . . . . . . . . . . . . . . . . . . . . 3 - 1 6-83 1 82 

Vesting of water rights for purposes of determining when 
"taking" has occurred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 - H l-83 182 

PRISONS 
Time of parole eligibility for persons sentenced to l i fe im-
prisonment between J uly l ,  1 97 1 ,  and J uly l ,  1 980 . . . . 7 -fi-83 2 12  

PRIVILEGE 
Protection of witness from prosccuticn for libel for 
statements made before Department of Water Resources 3- 1 8-83 HJO 

PHOSECUTING ATTORNEY, COUNTY 
Extent of prosecutor's discretion in bringin g  and maintain
ing crim inal actions and in granting immun ity from 
prosecution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 - 1 0-83 lfi8 

PHOSECUTORIAL DISCRETION 
Extent of prosecutor's discretion in bringing and maintain
ing crim inal actions and in granting immunity from 
prosecution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3- 1 0-83 H i8 

PUBLIC FUNDS 
Power of city to expend public funds for purposes of adver-
tising and promoting city . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 4-8:3 177 

Power of city to contract with private entity to provide 
advert ising services to city . . . . . . . . . . . . . . . . . . . . . . . . . . 3 - 1 4-83 177 

PUBLIC LANDS 
Applicability of sales tax to materials purchased by a graz
ing permittee for construction of United States-owned range 
improvements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . fi-:3-83 205 

Ownership interest of United States in range improvements 
constructed in part with funds received under Taylor Graz-
ing Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-3-83 205 

RANGE LAND 
Applicability of sales tax to materials purchased by a graz
ing permittee for construction of United States-owned range 
improvements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-3-83 205 

253 



TOPIC DATE PAGE 

Ownership interest of United States in range improvements 
constructed in part with funds received under Taylor Graz-
ing Act. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (i-3-83 205 

Author; ' \' of state to pay cost of range-fire suppression on 
state ri :  1Jrivate land within forest protection district with 
monies from Forest Protection Fund . . . . . . . . . . . . . . . . . 4-G-83 l 95 

Authority of state to pay cost of range fire suppression on 
federal ,  state or private lands within forest protection 
districts with monies from Forest Protection Fund . . . . . 4-8-83 1 97 

Pro; :riety nf expending Forest Protection Fund for fire sup
prvssinn rni ! , nds within forest protection district which 
have been assessed or are range lands not adjacent to or 
interm ingled with forest lands . . . . . . . . . . . . . . . . . . . . . . 4-8-83 l 97 

REASONABLE CARE 
State's duty of care with respect to fires on state owned land 1 - 1 9-8.3 1 4 1  

REVENUE 
Interpretation of  consti tutional provision requiring that 
"bills for raising revenue" must originate in the House of 
Representatives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-24-8:3 H iO 

SENTENCING 
Time of parole eligibility for persons sentenced to l ife im -
prisonment between July l ,  1 97 1 ,  and  July L 1 980 . . . .  7-(i-8.3 2 1 2  

Constitutionality o f  statute which pro\'ides that persons 
condcted of dri\' ing under the influence must obtain at 
their own expense . and prior to sentencing. an alcohol 
ernluation . and which proddes that fail ure to do so can 
be considered an aggrarnting circumstance at sentencing  7-2 1 -8.3 2 1. 5  

SPECIAL SESSIONS 
Constitutional l im its to legislature's abil ity to act during 
special sessions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .5- 1 2-83 203 

STATE LANDS 
State's dnty of care with respect to fire on state owned land 1 - 1 9-83 1 4 1  

TAKING 
Constitutionality of legislation authorizing exercise of state 
police powers to subordinate existing water rights for power 
generation to public interest . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 6-83 1 82 

Vesting of water rights for pur poses of determining when 
a "taking" has occurred . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 1 6-83 1 82 
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TOPIC 

TAXATION 
Authority of  county assessor  to double a�� usments of  per
sonal p roperty for failure to file personal property tax 

DATE PAGE 

declarations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 - 13-83 1 98 

Applicability of sales tax to materials purchased by a graz
ing permittee for construction of United States-owned range 
improvements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (i-3-83 20.'5 

UNEMPLOYMENT COMPENSATION 
Effect of  constitutional and statutory provisions on ability 
of Department of Employment to borrow money from 
federal government . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-4-83 HJ2 

WATER RIGHTS 
Constitutionality of legislation authorizing exercise of state 
police powers to subordinate existing water rights for power 
generation to public interest . . . . . . . . . . . . . . . . . . . . . . . .  3- H i-8:3 182 

Vest ing of water rights for purposes of determining when 
a "taking" has occurred . . . . . . . . . . . . . . . . . . . . . . 3- 1 H-!-\3 1 82 

25.5 



1 98 :3 LEGAL GUIDELINES 

CITATIONS FROM IDAHO CONSTITUTION 

ARTICLE & SECTION DATE 

AHTICLE I 
§ 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10-31 -83 
§ 14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3-16-83 
§ 16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-28-83 

AHTIC LE 11 
§ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 10-83 

AHTICLE I I I  
§ 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- 14 -83 
§ 14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-24-83 

(to R. Fairchild from K .  McClure 
§ 16  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-22-83 
§ 21 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- 1 4-83 
§ 23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- 14 -83 

A HTICLE I \ '  
§ 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5- 12-83 
§ 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- 14-8.3 
§ 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-22-83 
§ 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-22-83 

A HTIC LE \ '  
§ 18 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 10-8.3 

A RTIC LE \ ' I I 
§ 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
§ 14 . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 -4-83 

A HTICLE \' I l l  
§ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
§ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
§ .3 . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
§ 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 1 4-83 

A HTICLE \I 
§ 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 1 6-83 

A HTICLE \I I  
§ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 14-83 
§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 14-83 
§ 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 1 4-83 

A HTICLE \\' 
§ 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 16-83 

ARTICLE \VII I  
§ 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7-6-83 

(to Ms. Joyce Hart from Warren Felton )  

2.56 

PAGE 

. . . . .  238 
. . . . .  1 82 
. . . . .  1 65 

. . . . .  168 

. . . . .  147 

. . . . .  160 

. . . . .  1.57 

. . . . .  147 
. 1 47 

. . . . .  203 
. . . . .  1 47 
. . . . .  1 57 
. . . . .  1.57 

. . . . .  1 (18 

. . . . .  192 

. . . . .  192 

. . . . .  192 

. . . . .  192 
. . . .  192 

. . . . .  1 77 

. . . . .  182 

. . . . .  1 77 

. . . . .  1 77 
. . .  1 77 

. . . . .  1 82 

. . . . .  2 1 2  



1 98 :3 LEGAL GUIDELINES 

I DAHO CODE C ITATIONS 

CODE 

G-90 l et seq . . . . . . . . . . . . . . . . . . . . . . .  . 
G- 1 20 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

18-604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

18-608 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-608 (2 ) . . . . . . . . . . . . . . . . . . . . . . . . .  . 
18-609 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

18-G09 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 8-G09 ( .3 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-609 (4 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
l 8-G09 ( fi) . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
18-609 (7) . . . . . . . . . . . . . . . . 

1 8-fi09 (2 ) (a) (c) . . . . . . . . . . . . . . . . . . .  . 
1 8-609 (h) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 9- 1 1 1 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
l 9- 1 1 1 .'5 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 9-25 1 4  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 9-2GO 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 9-2703 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

H J-42 H J  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20-2 1 9  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20-222 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20-22:3 ( to Ell ie Kiser fro m  

Marc Ha\\'s & Hobert Gates) . . . . . . .  . 
20-227 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20-228 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
22-29 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
25-fi l3 A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
.3 1 -fiO(i . . . . . . . . . . . . . . . . . . . . . . .  . 

31 -802 ( to Ms .  Joyce Hart from 
Warren Fel ton) . . . . . . . . . . . . . . . . . . . . .  . 

.3 1 -8 1 3  ( to Ms .  Joyce Hart from 
\V arren Fe I ton) . . . . . . . . . . . .  . 

31 -828 ( to ivt s .  Joyce Hart from 
Warren Felton) . . . . . . . . . . . . .  . 

3 1 -8(i7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
.' H - 1. 502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
:.J l - 1 509 . ct seq . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 - l GO l  thru H i0.5 . . . . . . . . . . . . . . . . . . . . . . . 
3 1 - l (j0.5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
.3 1 - 1 60(1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

3 1 - 1 60() (to Ms .  Joyce Hart from 
Warren Felton) . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 607 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 608 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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DATE 

1 - 19-83 
9 - 19-8.3 
8-2-8.3 
8-2-8.3 
8-2-83 
8-2-83 
8-2-83 
8-2-8.3 
8-2-83 
8-2-8:3 
8-2-8.3 
8-2-8:3 
8-2-8.3 
.3- 1 0-83 
3- 10-8 :3 
9-20-83 
1 1 - 1 -8:3 
1 1 - 1 -8:3 
1 1 - 1 -8:3 
1 1 - 1 -8.3 
1 1 - 1 -8:3 

7-(i-8.3 
1 1 - 1 -83 
1 1 - 1 -83 
.3- 14-8.'3 
8-22-8.'3 
2-9-8.'3 

7-(i-8.3 

7-(i- 83 

7-(i-8.'3 
2-9-8.'3 
2-9-83 
2-9-83 
2-D-83 
2-�J-83 
2-9-83 

7-G-83 
2- 9-83 
2-9-83 

PAGE 

. . . . . .  1 4 1  

. . . . . .  22(i 

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  2 1 8  

. . . . . .  1 (i8 
. . . . .  l (i8 
. . . . .  2:35 

. . . . . .  24 1 
. . . . . .  24 1 
. . . . . .  24 1 
. . . . . .  24 1 
. . . . . .  24 1 

. . . . . .  2 1 2  
. . . . .  24 1 

. . . . . .  24 1 

. . . . . .  1 77 
. . .  222 
. . .  14.5 

. . . . . .  2 1 2  

. . . . . .  2 1 2  

. . . . . .  2 1 2  

. . . . . .  14.5 

. . . . . .  14.'1 

. . . . . .  1 4.5 
. . 1 4.5 

. . . . . .  1 4.5 

. . . . . .  1 45 

. . . . . .  2 1 2  

. . . . . .  1 4.5 

. . . . . .  1 4.5 



CODE 

3 1 -2009 (to Ms . Joyce Hart from 
Warren Felton) . . . . . . . . . . . . . . . . .  . 

3 1 -20 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
.3 1 -2602 (to Ms .  Joyce Hart from 

Warren Felton) . . . . . . . . . . . . . . . . . . . . . .  . 

3 1-2603 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -2604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

:3 1 -2604 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -2607 (to Ms .  Joyce Hart from 
Warren Felton) . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -3 1 13 (to Ms. Joyce Hart from 
Warren Felton) . . . . . . . . . . . . . . . . . . . . . .  . 

32-301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

32-302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

32-303 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

32-304 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

32-30.5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
32-306 . . . . . . . . . . . . . . . . . . . . . .  . 
32-307 . . . . . . . . . . . . . . . . . . . . .  . 

32-308 . . . . . . . . . . . . . . . . . . . . . . .  . 

32-309 . . . . . . . . . . . . . . . . . .  . 
32-40 1 . . . . . . . . . . . . . . .  . 

32-906 . . . . . . . . . . .  . 
33-308 . . . . . . . . . . . . . . .  . 

33-3 1 0  . . . . . . . . . .  . 

33-3 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
36-2 1 02 (b) . . . . . . . . . . . .  . 

36-2 102 (c) . . .  . 

36-2 102 . . . . . . . . . . . . . . . .  . 
38- 1 0 1  (b) . . . . . . . . . . . .  . 
38- 1 0 1  (b) (to G .  Trombley from 

DATE 

7-fi-83 
2-9-8.3 

7-6-83 
3- 10-83 
3- 10-83 
.3- 10-83 

7-fi-83 

7-fi-83 
10-3 1 -83 
10-:3 1 -8.3 
10-3 1 -83 
10-3 1 -83 
10-3 1 - 8.3 
10-3 1 -83 
10-3 1 -83 
10-.3 1 -83 
10-.3 1 -83 
10-.3 1 -83 
6-28-83 
12-fi-8.3 
12-(i-83 
12-fi-8 .3 
9-1 �)-8.3 
9- 1 9-83 
9- 1 �J-83 
4-fi-83 

K. B urkholder) . . . . . . . . . . . . . . . . . . . . . . . . 4-8-8.3 
38- 1 02 . . . . . . . . . . . . . . . . . . . 4-fi-83 
38- 1 04 (c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-fi-83 
38- 1 04 (a) . . . . . . . . . . . . . . . . . . . . 4 -fi-83 
38- 1 04 (a) (b) . . . . . . . . . . . . . . . . . . . . . . . . . .  4-fi-83 
38- 1 04 ( to G. Trombley from 

K. Burkholder) . . . . . . . . . . . . .  . . . . . . . 4-8-8:3 
38- 1 04 (a) (to G .  Trombley from 

K .  Burkholder) . . . . . . . . . . . . . .  . 

38- 1 05 . . . . . . . . . . . . . . . . . . . . . . . . .  . 
38- 1 07 ( to G .  Trombley from 

4-8-8.3 
4-fi-83 

K. B urkholder) . . . . . . . . . . . . . . . . . . . . . . . .  4-8-8.3 
38- 1 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-G-8.3 
38- 1 10 (to G .  Trombley from 

K .  B urkholder) . . . . . . . . . . . . . . . . . . . . . . . 4-8-83 
38- 1 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-fi-83 
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CODE DATE 

38- 1 1 1  (to G. Trombley from 
K. B urkholder) . . . . . . . . . . . . . . . . . . . . . . . . 4-8-83 

38- 1 14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-6-83 
38- 1 14 ( to G .  Trombley from 

K .  B urkholder) . . . . . . . . . . . . . . . . . . . . . . . . 4-8-83 
38- 1 29 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-6-83 
38- 1 29 (to G. Trombley from 

K .  B urkholder) . . . . . . . . . . . . . . . . . . . . . . . . 4-8-83 
38- 1 3 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-fl-83 
39-262 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10- .3 1 -83 
39-263 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 0-.3 1 -83 
39-264 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 0-3 1 -8.3 
39-264 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-31 -83 
39-265 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-31 -83 
39-266 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10-3 1 -8.3 
39-267 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 0-.3 1 -83 
39-273 (b) (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 0-3 1 -83 
39-30 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7-21 -83 
40- 1 102 A (2) . . . . . . . . . . . . . . . . . . . . . . . . . . .  9-20-83 
42- 103 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3- 1 6-83 
42-203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 - 16-83 
42-222 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-1 8-83 
42-405 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3- 1 6-8.3 
42- l 73G A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3- 16-83 
49- 1 102 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7-2 1 -83 
49- 1 102 A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7-21 -83 
49- 1 10 2  A (4) . . . . . . . . . . . . . . . . . . . . . . . . . . .  7-2 1 -83 
49- 1 102 A (5 ) (a) . . . . . . . . . . . . . . . . . . . . . . . .  7-21 -83 
4!:l- l 102 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9-20-8.3 
49- 1 1 02 A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9-20-83 
49- 1 102 (b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9-20-8.3 
49- 1 102 B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9-20.-8.3 
49- 1 102 A (3) . . . . . . . . . . . . . . . . . . . . . . . . . . .  9-20-83 
49- 1 102 (e) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9-20-83 
.50-30 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3- 14-83 
50-302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3- 14-83 
.5.5- 1 0  I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3- 1  G-8.3 
57- 1 20 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-3-8:3 
57 - 1 202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . G-.3-83 
57 - 1 203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (i-3-83 
.59- 1 0 1 5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
.59- 1 0  Hi . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-4-83 
59- 1 0 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4-4-83 
63-203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4- 13-83 
63-207 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4- 13-83 
63-2202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 - 13-8:3 
63-221 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 - 13-83 
63-221 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4- 13-83 
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. . . . . .  192 
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. . . . . .  1 99 

. . . . . .  1 99 



CODE 

67-5 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-90 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-902 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-904 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-3512  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-4066 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-4703 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-491 2  (m)  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-.57 1 6  (5) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-57 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

67-5726 ( 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1302 (to R. Fairchild from 
K. McClure) . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1333 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1346 A (to R .  Fairchild from 
K. McClure) . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1 346 (to R .  Fairchild from 
K. McClure) . . . . . . . . . . . . . . . . . . . . . . . . .  . 

72- 1346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

73- 101  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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