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INTRODUCTION 

Dear Idahoan: 

As my last duty upon leaving office a1 Idaho's 29th Attorney General, l am pleased to 
present the annual compilation of the official opinions and more significant guidelines issued 
during calendar year 1994. This compilation would not bf: possible without the hard work of 
many dedicated public servants -- the attorneys and support staff it has been my pleasure to 
work with over the past four years. I dedicate this edition to them. 

As I entered office, I was told by many former attorneys general that serving as a state 
attorney general was the most rewarding experience of their professional career. I agree 
wholeheartedly. During my years as Attorney General, I was privileged to meet many of the 
citizens of Idaho. The work of my office has been instrumental in addressing their concerns 
about the future of this great state. My staff and I have worked to protect state sovereignty 
over Idaho's water. We succeeded in overturning a federal decision regarding salmon that 
threatened to drain Idaho's reservoirs. We fought both the Federa! Energy Regulatory 
Commission's efforts to erode state water rights and the federal government's excessive 
reserved water right claims. We succeeded in stemming the tide of nuclear waste to this state 
and forced compliance with Idaho's environmental laws. 

My staff and I also brought a new focus to the problem of child abuse in every county 
in Idaho and achieved an enviable record of success in criminal appeals and prosecutions. We 
defended Idaho's present educational system and played a pivotal role in guaranteeing a more 
demanding and accountable educational system for the future. 

The citizens of Idaho can rest assured that they have dedicated and competent 
professionals within the Attorney General's Office to address their needs. I am pleased that 
most of these individuals will continue to serve the incoming Attorney General. I am proud of 
them and the service they have provided to the people of Idaho during my tenure in office. I 
wish them and my successor, Alan G. Lance, all the best. 

Best wishes, 

LARRY ECHOHAWK 
Attorney General 
State of Idaho 
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OPINIONS OF THE AITORNEY GENERAL 94-1 

ATTORNEY GENERAL OPINION NO. 94-1 

To: Honorable John Peavey 

Idaho State Senate 

STATEHOUSE MAIL 

Boise, ID 83720 

Honorable W. R. Schroeder 

Ada County Assessor 

650 Main Street 

Boise, ID 83702 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED 

House Bill 389 passed by the 1 993 Idaho Legislature 
( 1993  Idaho Sess. Laws 1 473) amended Idaho Code§ 63-202 to 

require that the State Tax Commission's administrative rules 

relating to assessment of property for ad valorem property taxes 
shall comply with the following: 

The rules shall provide that if property consists of 
six ( 6) or more lots within one ( 1) subdivision, and 

the lots are held under one ( 1) ownership and which 

lots are held for resale, the lots shall be valued 

under a method which recognizes the time period 

over which those lots must be sold in order to real

ize current market values for those lots until such 

time as a building permit is issued for each lot. 

(Emphasis added.) The issue presented by your two requests for 

an Attorney General's opinion is whether this amendment to 

5 



94-1 OPINIONS OF THE ATTORNEY GENERAL 

Idaho Code§ 63-202 would require the State Tax Commission to 

adopt rules that violate either section 2 or section 5 of article 7 of 

the Idaho Constitution. 

CONCLUSION 

If the intent of Idaho Code § 63-202, as amended by 

House Bill 389, is to discount assessed values for some taxpayers, 
but not for others, owning similar parcels, it violates the propor

tionality and uniformity provisions of article 7, sections 2 and 5 
of the Idaho Constitution. Appraisal methods that favor persons 

owning multiple lots and deny equal treatment to persons owning 

single lots of the same type are frequently referred to as "devel

opers' discounts." Such discounts are not allowed by the Idaho 

Constitution. Unconstitutional results must be avoided. 

Therefore, a reasonable alternate interpretation of H.B. 389 must 

be given if it is possible to construe the statute in a constitutional 

manner. In our opinion, H.B. 389 can be construed in a constitu

tional manner if construed consistent with State Tax Commission 

rules that already recognize the reasonable time to consummate a 

sale as to all taxpayers. H.B. 389 requires assessed values to 

reflect the reasonable time to consummate sales for persons 

owning six or more lots. Assuming this is not interpreted as 

providing a discriminatory assessment scheme and is merely 

recognition of the general rule which takes into account a reason

able time to consummate sales, the statute is valid. No change in 

State Tax Commission rules is necessary to carry out H.B. 389 in 
a constitutional manner. 

6 



OPINIONS OF THE ATTORNEY GENERAL 94-1 

1. Introduction 

ANALYSIS 

The 1 993 session of the Idaho Legislature, by H.B. 389, 

amended Idaho Code § 63-202. 1993 Idaho Sess. Laws 1473. 
The question asked is whether the amendment violates either the 

proportionality provision of section 2 or the uniformity provision 

of section 5 of article 7 of the Idaho Constitution. 

Section 2 of article 7 requires that property be taxed "in 

proportion to" its value. It provides: 

Section 2. Revenue to be provided by 

taxation.-The legislature shall provide such 

revenue as may be needful, by levying a tax by 

valuation, so that every person or corporation shall 

pay a tax in proportion to the value of his, her, or its 

property, except as in this article hereinafter other

wise provided. 

Section 5 requires that property tax levies "be uniform" on 
all nonexempt property within the boundaries of the governmen

tal entity levying the tax. It provides in pertinent part: 

Section 5. Taxes to be uniform-

Exemptions.-All taxes shall be uniform upon the 

class of subjects within the territorial limits, of the 

authority levying the tax, and shall be levied and 

collected under general laws, which shall prescribe 

such regulations as shall secure a just valuation for 

taxation of all property, real and personal .... 

7 



94- 1 OPINIONS OF THE ATTORNEY GENERAL 

The requirement that taxes be uniform applies to property taxes 
and is self-enacting. Orr v. State. Board of Equal ization, 3 Idaho 
1 90, 28 P. 4 1 6  ( 1 89 1) .  

The mandate of  these two sections  of the Idaho 
Constitution was concisely stated in Chastain's, Inc. v. State Tax 
Commission, 72 Idaho 344, 348, 24 1 P.2d 1 67, 1 7 1  ( 1 952), when 
the Idaho Supreme Court stated :  

The Constitution requires that for tax purposes the 
ad valorem tax must be uniform and on the same 
basis of valuation as other property in the county, 
and if this requirement of uniformity has not been 
attained and retained, then the mandate of Article 
VII, Sections 2 and 5 of the Constitution,  has been 
violated. Uniformity in taxing implies equality in  
the burden of taxation and this  equality of burden 
cannot exist w ithout uniformity in the mode of 
assessment as well as in the rate of tax. 

(Citations omitted.) In Merris v. Ada County, 1 00 Idaho 59, 63 ,  
593 P.2d 394, 398 ( 1 979), the court stated: 

In our opinion the valuation of taxable property for 
assessment purposes must reasonably approximate 
the fair market value of the property i n  order to 
effectuate the policy embodied i n  Id. Const. Art. 7, 
§ 5, i.e., that each taxpayer 's property bear the just 
proportion of the property tax burden. 

Idaho Code § 63-202 requires the State Tax Commission 
to promulgate r�les and distribute them to each county assessor 
and board of county commissioners directing the manner i n  

8 



OPINIONS OF THE ATTORNEY GENERAL 94-1 

which market value for assessment purposes i s  to be determined 
for the purpose of ad valorem taxation .  The S tate Tax 
Commission must require each assessor to find market value for 
assessment purposes of al l the property within his county using 
recognized appraisal methods and techniques. 

As required by this statute, the State Tax Commission has 
promulgated such rules for county authorities to follow. State Tax 
Commission Property Tax Rule 204.0 l states: 

Market value i s  that amount of United S tates dollars 
or equivalent for which, in all probabi l ity, a proper
ty would exchange hands between a wil l ing sel ler, 
under no compulsion to sell , and an informed, capa
ble buyer, wi th a reasonable time al lowed to 
consummate the sale, substantiated by a reasonable 
down or ful l  cash payment. 

(Emphasis added.) This conforms with the command of Idaho 
Code § 63-202 to use recognized appraisal methods and tech-

niques. I 

With this introduction, it is possible to restate the question 
presented: May the State Tax Commission adopt rules that 
conform to this newly enacted statutory requirement and that do 
not also violate section 2 and section 5 of article 7 of the Idaho 
Constitution? 

2. Presumption of Constitutionality 

Statutes are presumed to be constitutional, and al l  reason
able doubts as to constitutionality must be resolved in favor of 
val idity. Leonardson v. Moon, 92 Idaho 796, 45 1 P.2d 542 

9 
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( 1 969) .  Appel late courts are obligated to seek an interpretation of 
a statute that wil l  uphold its constitutionality. State v. Newman, 
1 08 Idaho 5, 696 P.2d 856 ( 1 985) .  An analysis of the constitu
tionality of the H.B .  389 amendment to Idaho Code § 63-202 
must begin with the assumption that the amendment is constitu
tional . If doubts as to the amendment's constitutionality arise, an 
interpretation must be sought that will preserve the amendment's 
constitutionality. Cowles Publishing Co. v. Magistrate Court, 1 1 8 
Idaho 753, 800 P.2d 640 ( 1 990). 

At the same time, when applying legislative acts, there is a 
duty to ascertain and give effect to the legislative intent. George 
W. Watkins Family v. Messenger, 1 1 8 Idaho 537, 797 P.2d 1 385 
( 1 980). Standard rules of statutory construction require giving 
effect to the legislature 's  intent and purpose, and to every word 
and phrase employed. Sweitzer v. Dean, 1 1 8 Idaho 568, 798 P.2d 
27 ( 1 990). 

3. Effect of House Bill 389 

Sponsors of H.B . 389 expressed an intent to require the 
State Tax Commission to mandate by rule the use of an appraisal 

method commonly known as the "developers' discount."2 The 
rationale underlying the developers' discount is that valuing each 
lot independently and al lowing a reasonable time to consummate 
the sale of each single lot does not yield current market value 

when many lots are on the market.3 Supporters of the discount 
argue that a reasonable length of time necessary to sell a lot when 
only one lot is for sale is not the same period as a reasonable 
length of time necessary to sell a given lot when many lots are on 
the market. Mandating recognition of this difference when 
assessing six lots held under one ownership in a single subdivi
sion is seen as necessary to c01Tectly detem1ine market values for 
such lots. 

1 0  



OPINIONS OF THE ATTORNEY GENERAL 94- 1 

However, if the H.B.  389 amendment to Idaho Code § 63-
202 is  read to mean that the developers' discount is to be appl ied 
only to some taxpayers' properties, it creates a non-uniform mode 
of assessment that results i n  other taxpayers ' properties bearing 
an unjust proportion of the property tax burden. This would be an 
unconstitutional result .  

An example makes this clear. Suppose there are seven 
ident ical lots in the same subdivision for sale . Six of them are 
held by one owner. Another owner has only one lot. This read
ing of the H .B .  389 amendment to Idaho Code § 63-202 would 
require that each of the s ix lots held under one ownership be 
assessed in a way designed to result in each of those lots hav ing 
a market value for assessment purposes less than that of the single 
lot held under different ownership. The sole criterion for assess
ing one lot higher than the other six is ownership. Given the 
constitutional requirements of proportionality and uniformity, i t  i s  
impossible to  defend applying different assessment techniques to 
lots based solely on ownership. 

The reason this i s  so was well i l lustrated very recently by 
the Utah Supreme Court in Board of Equali zation v. Utah Tax 
Commission, No. 9 1 03 1 0, 1 993 WL 4797 1 1 ,  at *4797 (Utah Nov. 
1 8 , 1 993): 

Even more troublesome to us, however, is 
the fuzzy line of demarcation between a developer 
and the owner of a single lot. The premise of 
absorption valuation is that by l isting all of his or 
her lots for sale, a developer gluts the market-the 
number of lots for sale exceeding the number of 
will ing buyers. In this predicament, the developer 
is forced to sell lots over time as will ing buyers 

I I 
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become available. This reasoning, according to the 
Commission, justifies a devel oper discount reflect
ing the absorption period. However, the seller of a 
single lot is i n  the same predicament. By  listing his 
or her single lot for sale, an owner competes with 
all other sellers of s imilar lots for a sale to a l imited 
number of wil l ing buyers. It is possible, and in 
many cases probable, that the s ingle lot will not be 
sold in the first tax year. The number of sales the 
market will bear i mpacts s ingle lot owners and 
developers uniformly, but the Commission, by 
granting an absorption discount, softens the b low 
exclusively for the developers. 

Whether a reasonable length of time necessary to sell a lot 
when only one lot is  for sale is or is not the same period as a 
reasonable length of t ime necessary to sell a g iven lot when many 
lots are on the market is i rrelevant. What is relevant is that the 
alleged cure for this situation provided by reading the developers ' 
discount into the H.B.  389 amendment applies only to that select 
group of lot owners who own six or more lots in  a single subdivi
sion .  Thus,  certain lot owners are favored by the discount while 
other property taxpayers bear that part of the tax burden which the 
favored taxpayers escape. This obviously v iolates the policy 
embodied in the Idaho Constitution, as elucidated by the Idaho 
Supreme Court, "that each taxpayer's property bear the just 
proportion of the property tax burden ." Merris v. Ada County, 
l 00 Idaho at 63, 593 P.2d at 398. It v iolates this policy by requir
ing non-uniformity in the mode of assessment. This i s  contrary to 
the dictates of article 7, sections 2 and 5 of the Idaho Constitution. 
See Chastain 's, Inc .  v. State Tax Commission, 72 Idaho 344, 24 1 
P.2d 167 ( 1 952). 

12  
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Other states with uniformity provisions in  their constitu
t ions have also found the developers ' discount to be incompatible 
with those provisions. The Michigan Supreme Court addressed 
the developers ' d iscount in Edward Rose Bu i lding Co. v. 
Independence Township, 462 N. W.2d 325 (Mich. 1 990). A devel
oper owned I 00 developed, vacant lots in a subdivision. The 
developer argued that he was entitled to a discount to reflect 
"holding of wholesale costs for marketing, financing and risk." 
He maintained that the lots should be valued as a group sales 
transaction. The local appraiser valued the lots by comparing 
sales of individual lots. The court held that the developers ' 
di scount violated the state constitution 's uniformity requirement. 
The court said: 

It is well established that the concept of uniformity 
requires uniformity not only in the rate of taxation, 
but also i n  the mode of assessment. The "control
ling principle" is one of equal treatment of similar
ly situated taxpayers. 

462 N.W.2d at 333- 34 (citations omitted) .  

The Oregon Supreme Court addressed the developers' 
discount twice. The first time the court dealt with the issue, 
Oregon's statutes did not provide for the discount. In First 
Interstate Bank v. Department of Revenue, 760 P.2d 880 (Or. 
1 988), the court held that the use of the developers' discount 

method of appraisal was inappropriate.4 

In 1 989, the Oregon Legislature enacted a developers ' 
discount. It provided that four or more lots in  a single subdiv ision 
held by a single owner were to be appraised using the developers' 
di scount method. In Mathias v. Department of Revenue, 8 1 7  P.2.d 

13 
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272 (Or. 1 99 1  ), the court held that the statute violated the unifor
mity requirements of the Oregon Constitution. Oregon's unifor
mity requirement provides that "all taxation shall be uniform on 
the same class of subjects within the teITitorial l imits of the 
authority levying the tax." This language is  virtually identical to 
that of the Idaho Constitution found in article 7 ,  section 5 .  

4. Alternative Effects of House Bill 389 

When the Idaho Legislature enacts a statute i t  should be 
presumed to have acted within the scope of its constitutional 
authority. Olson v. J .A. Freeman Co. l l 7 Idaho 706, 97 1 P.2d 
1 285 ( 1 990). Thus,  a statute wil l  be construed so as to avoid 
conflict with the constitution. AFL-CIO v. Leroy, l l 0 Idaho 69 1 ,  
7 1 8  P.2d 1 1 29 ( 1 986). In Union Pac . R.R. Co. v. Riggs, 66 Idaho 
677, 1 66 P.2d 926 ( 1 946), the Idaho Supreme Court construed a 
statute relating to refunds of fuels taxes to avoid attributing an 
unconstitutional intention to the legislature. The court said :  

Furthermore, a denial of  refunds to  all non
highway users would necessarily include appellant 
and other companies operating railroads in inter
state commerce. We cannot attribute to the legisla
ture an intent to deny refunds of the one cent per 
gallon additional tax to all non-highway users, 
because that would amount to holding the legisla
ture designedly and wil lfully intended to violate the 
commerce clause of the Federal Constitution . . .  by 
placing a direct burden on interstate commerce 
which, of course, it could not do. 

66 Idaho at 688, 1 66 P.2d at 930 (citations omitted). 

1 4  



OPINIONS OF THE ATTORNEY GENERAL 94-1 

A statutory provision wil l  not be deprived of i ts potency if 
a reasonable alternative construction i s  possible. State v. Gibbs, 
94 Idaho 908, 500 P.2d 209 ( 1 972). In this instance, a reasonable 
alternative construction is possible. Rather than find the legisla
ture acted beyond its constitutional authority when it amended 
Idaho Code § 63-202 by H.B . 389, it is better to conclude that, as 
amended, that code section i ncorporates the principle that a prop
er determination of market value requires recognition of the time 
required to make a sale of property at a price that reflects i ts 
market value. See footnote l of this opinion. H .B .  389 directs the 
State Tax Commission to provide rules which recognize the time 
period over which lots must be sold. As previously discussed, the 
State Tax Commission's Property Tax Rule 204.0 I already 
embodies appraisal practices that recognize a reasonable time in  
which to consummate a sale .  Therefore, current rules already 
comply with the direction of H.B.  389. Further refinement of the 
State Tax Commission's rules and practice is unnecessary. 

5. Implications for Taxing Districts 

This construction avoids another practical difficulty for 
counties and taxing districts that rely on property tax revenues. 
There exists the possibil ity that taxing district  finances may be 
adversely affected if the State Tax Commission's rules required 
and county assessors applied the developers' discounts. Should a 
group of lot owners who do not qualify for the developers' 
discount dispute their assessed valuations, the court may well  
hold that the appropriate remedy is to lower the valuations of the 
protesting lot owners to be in accord with the lots that do qualify 
for the discount. I n  In  re Farmer's Appeal, 80 Idaho 72, 325 P.2d 
278 ( 1 958), the Idaho Supreme Court held this was the appropri
ate remedy for a property owner who rightfully complained that 
the methods used to assess h is  property resulted i n  an assessed 
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valuation that was too high when compared with other simi lar 
propetty. The court said: 

Where certain  property is assessed at a high
er value than all other property and a standard in  
determining the value for assessment purposes is  
used, which does not conform to the standard 
generally used, the taxpayer is entitled to a reduc
tion in conformance to the standard used i n  assess
ing other property. 

80 Idaho at 79, 325 P.2d at 285 . The result would be loss of 
revenues and inequitable tax consequences to those who don ' t  
complain about the assessment methods. 

CONCLUSION 

The amendment to Idaho Code § 63-202 cannot be inter
preted to create what is commonly referred to as the developers ' 
discount. If it did, it would violate article 7, sections 2 and 5 of 
the Idaho Constitution. Such a reading might also force other 
taxpayers to challenge their assessed valuations on the grounds 
that developers are systematically assessed at lower rates. The 
remedy might wel l  be to lower the assessed values of the 
complaining taxpayers. A better interpretation i s  that the present 
State Tax Commission rules are in full  compliance with the 
mandate of Idaho Code § 63-202 both before and after the 1 993 
amendment because those rules already require assessors to take 
into account a reasonable time allowed to consummate the sale of 
the property being assessed. 
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1 J. Eckert, Ph.D. ,  Property Appraisal and Assessment 53 ( International 
Association of Assessing Officers, 1990): 

Market price approximates market value and value i n  

exchange under the following assumptions: 

I. No coercion or undue influence over the buyer or sell
er in an attempt to force the purchase or sale. 

2. Well-informed buyers and sellers acting in their own 
best interests. 

3. A reasonable time for the transaction to take place. 

4. Payment in cash or its equivalent. 

(Emphasis added.) 

2 If this is the intent, the "developers' discount'' is by no means l imited to 

developers. Under the statutory language added by H .B .  389, some developers may 
not qualify for the discount; some property owners who are not developers may qual

ify for it. 

3 There is another argument sometimes presented to justify the developers' 

discount. This argument is that developers often make multi-lot sales. Supporters of 
the discount maintain that it is inappropriate to value multi- lot sales using the single 
lot market. This position has flaws which need not concern us here since the multi

lot market argument does not support the developers' discount as embodied in the 

H .B .  389 amendment. Idaho Code § 63-202, as amended by H.B .  389, does not give 
the developers' discount to all lots held for multi-lot sale; nor does it deny the 

discount to lots that arc not held for multi-lot sales. For example, six lots held by one 

owner, but located in different subdivisions, do not qualify for the developers' 

discount even if they are held for sale as a package. On the other hand, six lots held 
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by one owner located in one subdivision do qual i fy for the discount even if they are 

on the market for single lot sales. The H .B .  389 amendment does not address the 

"different market" argument. 

4 Similarly, two Idaho district courts have recently refused to apply the 

developers' discount in cases for years prior to th1. effective date of the H . B .  389 
amendment to Idaho Code s 63-202. The cases are The Hosac Company, Inc., et al. 
v. Ada County Board of Equalization, Fourth Judicial District Case No. 96002, and 

Sprenger Grubb & Assoc iates v. Idaho Board of Tax Appeals et al., Fifth Judicial 

District Case No. 1 7059. 
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ATTORNEY GENERAL OPINION NO. 94-2 

To: The Honorable Bruce Newcomb 
The Honorable Celia Gould 
Idaho State Representatives 
STATEHOUSE MAIL 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED 

Must a nutrient management plan developed by the Idaho 
Department of Health and Welfare pursuant to Idaho Code § 39-
1 05(3)(0) be reviewed by the Board of Health and Welfare and the 
legislature prior to adoption and implementation? 

CONCLUSION 

Idaho Code § 39- l 05(3 )( o) i s  ambiguous on whether the 
board and the legislature must review the plan prior to i ts adop
tion. Rules of statutory construction, however, suggest that the 
department is requ ired to engage i n  formal rulemaking to adopt 
and implement the plan, pursuant to the Idaho Administrative 
Procedure Act (APA), Idaho Code §§  67-520 1 et seq. Therefore, 
the rule is subject to legislative review pursuant to Idaho Code 
§ 67-5223 and Idaho Code § 67-529 1 .  Further, the l imitation on 
authority granted to the department and the broad authority grant
ed the board supports the conclusion that the plan is subject to 
review by the board. 

BACKGROUND 

In 1 989, the Idaho Legislature amended the Environmental 
Protection and Health Act to i nclude the Nutrient Management 
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Act at Idaho Code * 39- 1 05(3 )( o) as a result of legislative 
concerns about the impact of nutrients on water qual ity and to. 
ensure state-wide consistency in developing the plan . 1 989 Idaho 
Sess. Laws 762. The act requires the department to formulate and 
adopt a "comprehensive state nutrient management plan for the 
surface waters of the state of Idaho in consultation with . . .  feder
al agencies, local units of government, and with publ ic involve
ment." See Idaho Code * 39- 1 05(3 )( o ). The act requires that the 
plan "shall be developed on a hydrologic basin unit basis" 
throughout the state "with a lake system emphasis." Id. Each 
component of the plan must "identify nutrient sources [to state 
waters]; the dynamics of nutrient removal, use and dispersal ; and 
preventative or remedial actions where feasible and necessary to 
protect the surface waters of the state." Id. Once adopted, "[t]he 
plan shall be used by the department and other appropriate agen
cies . . .  in developing programs for nutrient management." Id. 

The act also requires that "[s]tate and local units of government 
shall exercise their police powers in compl iance with the 
plan." Id. 

The act requires the department to recommend rules for 
adoption by the board which set forth "procedures for develop
ment of the plan, inc luding mechanisms to keep the public 
informed and encourage public participation in  plan develop
ment ." The act also requires the department  to recommend to the 
board rules establishing procedures to determine consistency of 
local nutrient management programs adopted by any local unit  of 
government. Id. Final ly, the act requires the department to 
"formulate and recommend to the board for adoption rules and 
regulations as necessary to implement the plan." Id. 

In 1 990, the department recommended and the board 
approved Rules and Regulations for Nutrient Management, 
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IDAPA 1 6.0 1 . 1 6000 through - . 1 6999. The rules establish proce
dures for development of the plan, including mechanisms to 
consult with and inform governmental agencies, affected indus
tries and the public through a "technical advisory committee" and 
a "publ ic advisory committee." See IDAPA 1 6.0 1 . 1 6 1 00.02. The 
rules provide that each component of the plan "shall become 
effective on the date of its adoption by the department" and that 
the plan wil l  be considered a component of the state water quali-

ty management plan. I See IDAPA 6 .0 1 . 1 6 1 00.08. The rules also 
set forth procedures to determine consistency of local nutrient 
management programs with the comprehensive state nutrient 
management plan. The department has not formulated or recom
mended to the board, at this time, a comprehensive nutrient 
management plan or any rules to implement the plan. The depart
ment is involved, however, with development of a component of 
the plan for the middle Snake River. 

ANALYSIS 

1. The Plan Must Be Adopted Pursuant to the APA and Is 

Subject to Legislative Review 

Idaho Code § 39- 1 05(3) (0) specifically grants authority to 
the department to promulgate and i mplement a comprehensive 
nutrient management plan. Idaho Code § 39- 1 05(3 )( o) is ambigu
ous, however, on whether the board and/or the legislature must 
rev iew and approve the nutrient management plan formulated by 
the department. This ambigui ty exists because of the statute's  
lack of clarity regarding whether the plan must be adopted 
pursuant to the APA.  If the APA applies, then legislative review 
is permitted pursuant to Idaho Code § 67-5223 prior to the adop
tion and implementation of the proposed rule.  Further, the rule 
would be subject to legislative review pursuant to Idaho Code 
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§ 67-529 1 after implementation, to ascertain whether the rule 
comports with the legislative intent of the statute under which the 
rule was adopted. 

Idaho Code § 39- 1 05(3  )( o) mandates that the department 
shall consult with appropriate state and federal agencies, with 
local governmental units and invite public comment consistent 
with the APA in the formulation of the plan. This provision 
suggests the plan must be adopted pursuant to the APA.  Thi s  
conclusion i s  buttressed by the provision that "[s]tate and local 
units of government shall exercise their pol ice powers in  compli
ance with the comprehens ive state nutrient management 
plan . . . .  " Id. This language requires that upon adoption the plan 
wil l  have the force and effect of law since state and local govern
ments "shall" comply with the plan. Id. In order for the plan to 
have the force and effect of law, as i t  applies to the state and local 
government police powers, the department must adopt the plan as 
a formal rule under the APA.  This requirement is  explained in the 
comments to Idaho Code § 67-520 1 ( 1 6) ,  the Administrative 
Procedure Ace's definition of a rule: 

[A]n  agency may promulgate a rule only by 
complying with the procedure set out i n  the 
Administrative Procedure Act. If the agency has 
not complied with these requirements, it has not 
promulgated a "rule" and the statement lacks the 
force and effect of Jaw. If an agency wishes to 
impose legal obl igations on a class of persons, i t  
must  promulgate a rule. 

Where ambigui ty exists in a statute it i s  appropriate to 
engage in  statutory construction in  order to ascertain and give 
effect to the legislature's intent. Easley v. Lees, 1 1 1  Idaho 1 1 5 ,  
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72 1 P.2d 2 1 5  ( 1 986) .  One method of discerning legislative i ntent 
is to examine the purpose of the statute and its structure as a 
whole. Leliefeld v. Johnson, I 04 Idaho 357 ,  659 P.2d 1 1 1  ( 1 983) ;  
appeal qfter remand, 1 1 1  Idaho 897, 728 P.2d 1 306 ( 1 986). 
Further, in construing a statute, it is necessary to give effect to 
every word, clause and sentence of the statute adopting the 
construction that does not deprive any provision of the statute of 
its meaning. George W. Watkins Family v. Messenger, 1 1 8 Idaho 
537, 797 P.2d 1 385 ( 1 990) .  Final ly, in the face of statutory ambi
guity, statutory interpretation may be accomplished by reference 
to other statutory provisions in the same title or chapter reading 
the related statutory provisions in pari materia in order to deter
mine the legislative intent. Kil leen v. Vernon, 1 21 Idaho 94, 822 
P.2d 99 1 ( 1 99 1 ) . 

Reading Idaho Code § 39- 1 05(3)(0) as a whole, it i s  appar
ent that the legislature intended that the plan would be adopted 
pursuant to the APA. First, it is necessary to give effect to the 
statutory language that requires the department to promulgate a 
comprehensive state nutritional management plan in  consultation 
with appropriate governmental entities and with publ ic involve
ment consistent with the APA. Second, Idaho Code § 39- 1 05 
requires that the plan shall have the force and effect of l aw in 
order for governmental entities to exercise their police power to 
require compliance-only a rule has the force and effect of law. 
An interpretation of Idaho Code § 39- 1 05(3)(0) allowing the 
department to promulgate the plan without review as provided in 
the APA would render each of the afore-referenced provis ions of 
the statute meaningless. Therefore, in order to give effect to 
Idaho Code § 39- 1 05(3 )( o) as a whole, the plan must be adopted 
pursuant to the APA. Consequently, the plan is subject to legisla
tive review prior to its adoption pursuant to Idaho Code § 67-5223 
and after its adoption pursuant to Idaho Code § 67-529 1 .  
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2. The Plan Is Subject to Review by the Board 

The conclusion that the plan must be adopted pursuant to 
the APA does not resolve the question of whether the board must 
review the plan. The answer to this question turns on who the 
legislature intended would have the duty to promulgate the rules . 
Idaho Code § 39- 1 05(3 ) (  o) provides that the board shal l promul
gate the rules to i mplement the plan. This  suggests the plan must 
be submitted to the board. Other statutory provis ions within title 
39 (Health and Safety), chapter l (department of Health and 
Welfare) ,  support this i nterpretation. Idaho Code § 39- 1 05(2) 
grants the department the authority to regulate subject to review 
by the board. Idaho Code § 39- l 05(2) provides that: 

The director shal l, pursuant and subject to the 
provisions of the Idaho Code, and the provi sions of 
this act, formulate and recommend to the board, 
rules, regu lations, codes and standards as may be 
necessary to deal with problems relating to person
al health, water pol lution, air pollution, visual 
pollution, noise abatement, solid waste d isposal , 
and licensure and certification requirements  perti
nent thereto, which shal l ,  upon adoption by the 
board, have the force of law relating to any purpose 
which may be necessary and feasible for enforcing 
the provi sions of this act, including, but not l imited 
to the prevention, control or abatement of environ
mental pollution or degradation and the mainte
nance and protection of personal health. 

In addition, Idaho Code § 39- 1 05(3)  qualifies the powers and the 
duties of the department to be subject to "the rules, regulations, 
codes or standards adopted by the board . . . .  " 
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Further, Idaho Code § 39- 1 07(8)  broadly defines the 
powers of the board as the enti ty that adopts, amends or repeals 
all rules, codes and standards of the department  dealing with 
matters necessary for protecting the envi ronment or health of the 
state. An interpretation of Idaho Code § 39- 1 05 (3)(0) allowing 
the department to formulate and implement the plan without 
review by the board would contradict the l imitat ion on the depart
ment's authority provided in Idaho Code § 39- 1 05 (2), (3 )  and the 
board's grant of  authority provided for in Idaho Code § 39-
1 07(8). 

Therefore, the department i s  required to engage in formal 
rulemaking to adopt and implement the plan .  Formal rulemaking 
necessitates approval by the legislature. Further, review by the 
board is required by reason of the limitation on the department 's  
authority and the broad grant of the board's authority. 

AUTHORITIES CONSIDERED 

1.  Federal Statutes and Regulations: 

33  U.S .C.  §§ 1 25 1  et seq., Federal Water Pollution 
Control Act of 1 972. 

40 C.F.R. part 1 30. 

2. Idaho Code: 

§ 39- 1 05 .  
§ 39- 1 05 (2). 
§ 39- 1 05(3). 
§ 39- 1 05(3 )(0), Nutrient Management Act .  
§ 39- 1 07 (8) .  
§ §  67-520 I et seq. 
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§ 67-520 1 ( 1 6), Administrative Procedure Act. 
§ 67-5223. 
§ 67-529 1 .  

3. Idaho Cases: 

Easley v. Lees. 1 1  l Idaho 1 1 5 ,  72 l P.2d 2 1 5  ( l  986 ). 

George W. Watkins Family v. Messenger, 1 1 2 Idaho 537, 
797 P.2d 1 395 ( 1 990). 

Kil leen v. Vernon, 1 2 1  Idaho 94. 822 P.2d 99 l ( 1 99 1  ) .  

Leliefeld v.  Johnson, I 04 Idaho 357, 659 P.2d l l I 

( 1 983 ) .  

4. Other Authorities: 

1 989 Idaho Sess. Laws 762. 
ID APA 1 6.0 l .  l 6000 et seq. 

IDAPA 1 6.0 l .  l 6 l 00.02. 
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DATED this 1 6th day of February, 1 994. 

Analysis by: 

C. NICHOLAS KREMA 

Deputy Attorney General 
Natural Resources Divi s ion 
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I Development of a state water quality management plan is required 

by the United States Environmental Protection Agency to fulfill minimum 

requirements of the Federal Water Pollution Control Act of 1 972,  33 U .S.C. 

§§ 1 25 1  et seq. See 40 C.F.R. pt. 1 30. 
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ATTORNEY GENERAL OPINION NO. 94-3 

To: Olivia Craven ,  Executive Director 
Commission for Pardons and Parole 
280 N. 8th Street, Suite 1 40 
STATEHOUSE MAIL 
Boise, ID 83720 

Per Request for Attorney General 's Opinion 

QUESTION PRESENTED 

May the Idaho Commission for Pardons and Parole  
commute a sentence during a fixed term under the Unified 
Sentencing Act? 

CONCLUSION 

The commission does have the power to commute a 
sentence during a fixed term. 

ANALYSIS 

In 1 984, the attorney general i ssued an opinion stating that 
the Idaho Commission for Pardons and Parole had the power to 
commute fixed sentences under then existing  law. 1 984 Idaho 
Att ' y  Gen. Ann. Rpt. 75. The opinion was based in  part on S tate 
v. Rawson, l 00 Idaho 308, 597 P.2d 3 l ( 1 979), which held that 
then existing Idaho Code § l 9-25 l 3A (creating a fixed sentence 
structure) was intended solely to l imit  the commission's power of 
parole and did not restrict either the power of pardon or of 
commutation. This was so because the parole power is a creature 
of statute, whereas the power to pardon or commute was found  i n  
the Idaho Constitution as it  then existed: 
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[The commission], or a majority thereof, shal l have 
power to grant commutations and pardons after 
conviction of a judgment, e ither absolutely or upon 
such conditions as they may impose in al l  cases 
against the state except treason or conviction on 
impeachment .  

94-3 

Art. 4, § 7 ( 1 947) .  The statutory i mplementation of this section 
was Idaho Code § 20-2 1 3 , which set up procedures for notifica
tion if applications for commutation were scheduled to be heard 
by the board. 

In 1 986, the legislature passed the U nified Sentencing Act. 
I daho Code § 1 9-25 13. In so doing, the legislature created a 
sentencin g  system whereby each convicted felon would  be 
sentenced to a fixed term to be followed by an optional indeter
minate term. Thi s  system was created in  large part because of the 
legislature's  sense that there was l ittle certainty in Idaho's 
sentencing and release process: 

There are two major policy j ustifications for 
thi s  proposal. First, by making  the minimum peri
od fixed and not subject to reduction, greater truth 
in sentencing is ach ieved. At the time of sentencing 
everyone knows the minimum period which must 
be served. Second, greater sentencin g  flexibi li ty is 
ach ieved. . . . The court can impart the specific 
amount of punishment  it feels to be j ust and stil l  
impose an i ndetermi nate period to be used by the 
Commission for Pardons and Parole for rehab i lita
tion and parole  purposes. 

31 



94-3 OPINIONS OF THE ATTORNEY GENERAL 

S tatement of Purpose, H .B .  524 ( 1 986). 

Consonant with this intent, the legislature appears to have 
attempted to affect not only parole during the fixed term, but other 
methods whereby a felon could have his or her incarceration t ime 
reduced. Idaho Code § 1 9-25 1 3  states in pertinent part : 

During a min imum term of confi nement, the 
offender shall not be el igible for parole or discharge 
or credit or reduction  of sentence for good c onduct 
except for meritorious  service. 

The 1 986 legislature also passed Senate Joint Resolution 
No.  l 07 . That Resolution proposed a constitutional amend ment 
to art. 4, § 7. The resolution provided in pertinent part that the 
board's power to pardon and commute would only be "as provid
ed by statute." The Statement of Purpose to the resolution stated 
i n  its entirety : 

Thi s  legi s l ation proposed [sic] to  amend the 
Constitution of the State of Idaho by removing 
outdated language and provides that the power of 
the Board of Pardons to grant commutations  and 
pardons after conviction and judgmen t  shall be only 
as provided by statute. 

The people of the s tate ratified the amendment in the elec
tion of November 1 986. The Statement of Meaning and Purpose 
on the ballot form s  from that election gives significant guidance 
as to the intent of the amendment: 

Meaning and Purpose. The purpose of this 
proposed amendment . . . i s  to remove from consti-
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tut ional status the powers of commu tation and 
pardon, which are held by the Board of Pardons, 
and to make the powers of commutation and pardon 
subject to amendment by statu te by the Legislatu re. 

Effect of Adoption . Presently, the Board of 
Pardons has the constitu tional powers of commuta
tion and pardon. Becau se these powers are consti
tu tional, they cannot be amended or changed by 
statu tory enactment and are not subject to rev iew. If 
SJR I 07 is  adopted, the commu tation and pardon 
power wi l l  no longer have a constitu tional statu s; 
they wil l  be subject  to amendment by statu tory 
enactment. The Legislature wou ld have the au thor
ity to set policies and procedures for commu tations 
and pardons and cou ld also review Board commu
tation and pardon decisions .  

94-3 

Assuming that the amendment transmu ted the commis
sion's power to commute from constitu tional to statu tory power, 
two questions remain: ( I )  Has the legislature passed any statute 
designed to regu late the previously u nl imited power of the 
commission to commute any and all sentences?  (2) Can the 
Unified Sentencing Act be interpreted to mean that the power to 
commu te only exists for indeterminate sentences? 

Idaho Code § 20-2 1 3 , which merely sets u p  t ime and noti
fication procedu res for the commission regarding pardon or 
commu tation proceedings, has remained u nchanged. In 1 98 8, the 
legislature passed a significant amendment to Idaho Code § 20-
240. This section had previou sly dealt with respites, reprieves 
and pardons by the governor. The legislatu re added a section to 
the statu te dealing with commu tation: 

:n 



94-3 OPINIONS OF THE ATTORNEY GENERAL 

The comm1ss1on shall have ful l  and final 
authority to grant commutations and pardons except 
with respect to sentences for murder, voluntary 
manslaughter, rape, kidnapping, lewd and lascivi
ous conduct with a minor child, and manufacture or 
del ivery of controlled substances. The commission 
shall conduct commutation and pardon proceedings 
pursuant to rules and regulations adopted in accor
dance with law and may attach such conditions as i t  
deems appropriate in  granting pardons and commu
tations .  With respect to commutations and pardons 
for the offenses named above, the commission's 
determination shall only constitu te a recommenda
tion subject to approval or disapproval by the gover
nor. No commutation or pardon for such named 
offenses shall be effective until presented to and 
approved by the governor. Any commutation or 
pardon recommendation not so approved with in  
thirty (30) days of  the commission's recommenda
tion shall be deemed denied. 

Plainly, the commission's power to commute is left unfet
tered in all except six classes of cases.  Even as to those types of 
cases, no attempt has been made to l imit the commission ' s  discre
tion beyond the requirement for gubernatorial approval . 

Can Idaho Code § 1 9-251 3 's  prohibition against  credit, 
discharge or reduction for good conduct be i nterpreted as such a 
l imitation? Applying general rules of statutory construction, 
there are several reasons why this question must be answered in 
the negative. First, the statute doesn ' t  mention commutation or 
pardon. Nor was commutation or pardon addressed in the act 's  
statement of purpose. Generally, where a statute specifies certain 

34 



OPINIONS OF THE ATIORNEY GENERAL 94-3 

things, the designation of such things excludes all others. Peck v. 
State, 63 Idaho 375, 1 20 P.2d 820 ( 1 942). 

In addition, when the legislature first passed Idaho Code 
* 1 9-25 1 3, it had no power to affect commutations. That power 
wou ld not come until the ratification of the amendment to art. 4, 
* 7 .  The legislature i s  presu med to have ful l  knowledge of exist
ing law when it enacts or amends a statu te. Watkins Family v. 
Messenger, 
1 1 8 Idaho 537, 797 P.2d 1 385 ( 1 990). 

Finally, the legislature gave fu l l  discretion over commuta
tions to the commission two years after the passage of the Unified 
Sentencing Act. To the extent that the Sentencing Act can be 
argued to conflict with the un l imited power of the commission 
found in Idaho Code § 20-240, the later expression of legislative 
intent will control over the earlier. Union Pacific R. Co. v. Board 
of Tax Appeals,  1 03 Idaho 808, 654 P.2d 90 l ( 1 982). 

Given all the above, the i nformal letter sent to the commis
sion in 1 992, which was based solely on an interpretation of the 
Unified Sentencing Act without regard to other statutory provi
sions, must be retracted. Because there are no legislative enact
ments that l imit the power to commute, the commission may 
commute fixed term sentences in its discretion. 

It has been suggested that an opinion regarding the power 
to commu te as being unaffected by the Unified Sentencing Act 
would "open the floodgates" to scores of applications from pris
oners serving fixed terms who would seek commutations as a 
substitute for parole hearings. In order to address this concern, i t  
is necessary to begin with an understanding of the commutation 
power itself and compare it to the power to parole: 

35 



94-3 OPINIONS OF THE ATTORNEY GENERAL 

est through "substantive limitations on official discretion." Ol i m  
v. Wakinekona, 46 1 U.S. 238 ,  249, 1 03 S. Ct. 1 74 1 ,  1 747, 75 L .  
Ed. 2d 8 1 3  ( 1 983 ) .  "The search i s  for relevant mandatory 
language that expressly requires the decision-maker to apply 
certai n substantive predicates in determining whether an inmate 
may be deprived of the particular interest in question ." Kentucky 
Department o f  Corrections v. Thompson, 490 U .S. 454, 464, n .4,  
I 09 S. Ct. 1 904, 1 9 1 0, n .4, 1 04 L. Ed. 2d 506 ( 1 989). 

Reviewing the Idaho Constitution and Idaho Code � 20-
2 1 3, as well as section 50.08 of  the Pol icy and Procedures of the 
Idaho Commission for Pardons and Parole, one finds nothing that 
"expressly" requires anything of the commission that  could be 
considered a l imitation on its discretion .  Indeed, no l imitations 
are even implied. In truth, Idaho law only creates a "unilateral 
hope,'' which affords no due process protection. Connecticu t  
Board of  Pardons v. Dumschat, 452 U.S. 458 ,  465 , 1 0 1  S. Ct .  
2460, 2465 , 69 L .  Ed. 2d 1 58 ( 1 98 1 )  (the mere existence of a 
power to commute a lawfully imposed sentence, and the granting  
o f  commutations to many petitioners, create no right o r  entitle
ment) .  

Hence, the commission need not fear that i t  would be 
hamstrung by commutation applications. The commission has 
the abil ity to be selective about which appl ications it  hears and, 
indeed, may summari ly refuse to hear applications that, in i ts 
discretion, are determined to be unworthy of review. 

AUTHORITIES CONSIDERED 

I .  Constitutions: 

Idaho Constitution, art. 4, � 7 ( 1 947 ) .  
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Parole and commutation are mutual ly  exclusive 
powers. 

The Consti tution speaks only of commuta
tions or pardons. These differ from paroles. A 
pardon does away with both the punishment and the 
effects of a finding of guilt . A commutation dimin
ishes the severity of a sentence, e.g. shortens  the 
term of punishment. A parole does neither of these 
things . A parole merely allows a convicted party to 
serve part of his sentence under conditions other 
than those of the pen itentiary. The party is not 
"pardoned" of his gui lt, nor i s  a portion of his 
sentence "commuted ." 

Standlee v. State, 96 Idaho 849, 852, 538 P.2d 778 , 7 8 1 ( 1 975) .  
The Idaho statute on parole makes it  expl icit that parole shal l not 
be granted "as a reward of c lemency and it shall not be considered 
to be a reduction of sentence or pardon ." Idaho Code § 20-223(c) .  

Parole in Idaho has been described as a "mere possibi l i ty" 
which is not protected by due process  rights . Vittone v. State, 1 1 4 
Idaho 6 1 8, 759 P.2d 909 (Ct. App. 1 988). This is so because no 
substantive l imitations arc placed upon the commission's deci
sion-making regarding parole by either the constitution or by 
statute. S imi larly, the same description must apply to commuta
tions .  

There is no explicit right to or l ibe1ty i nterest in  clemency 
created either by art . 4, * 7, or Idaho Code § §  20-2 1 3  or 20-233. 

This being so, the next step i s  to look to the i mplement ing 
legislation to see if the state has somehow created a l iberty i n ter-

37 



9-l-J OPINIONS OF THE ATTORNEY GENERA L 

2. Idaho Code: 

* 1 9-25 1 3 . 
§ 20-2 1 3 . 
* 20-223. 
* 20-240. 

3. Idaho Cases: 

Peck v. State, 63 Idaho 375 . 1 20 P. 2d 820 ( 1 942 ) .  

Standlee v .  State. 96 Idaho 849, 538  P.2d 778  ( 1 975 ) .  

State v. Rawson, I 00 Idaho 308, 597 P.2d 3 1  ( 1 979) .  

Union Pacific R. Co. v. Board of Tax Appeals. I 03 Idaho 
808. 654 P.2d 90 I ( 1 982). 

Vittone v. State, 1 1 4 Idaho 6 1 8 , 759 P.2d 909 (Ct .  App. 
1 988) .  

Watkins Family v. Messenger, 1 1 8 Idaho 537,  797 P.2d 
1 385 ( 1 990). 

4. Other Cases: 

Connecticut Board of Pardons v. Dumschat, 452 U .S .  458, 
1 0 1  S. Ct. 2460, 69 L. Ed. 2d 1 58 ( 1 98 1 ) . 

Kentucky Department of C01Tections v. Thompson, 490 
U.S .  454, 1 09 S .  Ct. 1 904, 1 04 L. Ed. 2d 506 ( 1 989) .  

Olim v. Wakinekona, 46 1 U .S .  238,  1 03 S. Ct .  1 74 1 ,  75 L. 
Ed. 2d 8 1 3  ( 1 983 ) .  
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5. Other Authorities: 

1 984 Idaho Att ' y  Gen. Ann. Rpt. 75 .  

Idaho Commission for Pardons and Parole Policy anct 
Procedures § 50.08. 

Senate Joint Resolution No. l 07 . 

Statement of Purpose, H.B .  524 ( 1 986 ) .  

DATED this  6th day of July, 1 994. 

Analysis by: 

MICHAEL KANE 

Deputy Attorney General 
Chief, Criminal Law Division 
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ATTORNEY GENERAL OPINION NO. 94-4 

TO: Honorable Jerry L. Evans 
State Superintendent of Public Instruction 
STATEHOUSE MAIL 

Per Request for Attorney General 's Opin ion 

QUESTIONS PRESENTED 

l .  Do fees charged to students attending public schools fal l  
within the meaning of "fees" set forth in Senate Bil l  No.  
1 490? 

2 .  I f  so, how must a school di strict comply with the advertis
ing requirement set forth in Idaho Code § 63-2225, s ince 
such fees are not assessed against property? 

CONCLUSION 

l .  Yes. All fees charged by school districts fal l  within the 
defin ition of "fees" set forth in Senate Bi l l  (S .B . )  No.  
1 490. 

2. While it may not be possible to follow exactly the form of 
advertising set forth i n  Idaho Code § 63-2225 , each school 
district must give public notice and hold a public hearing 
for any fee increase that exceeds 1 05%.  

ANALYSIS 

1.  School District Fees Fall Within the Mandate of S.B. 

No. 1490 and Must be Advertised 
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S .B .  No. 1 490, codified as Idaho Code § 63-2224A, 
provides :  

No taxing d istrict may request a fee i ncrease 
that exceeds one hundred five percent ( 1 05%) of the 
amount of the fee collected in the previous year, 
unless it advertises i ts intent to do so in a similar 
manner to that contained i n  section 63-2225, Idaho 
Code. Any taxing district that is required to adver
tise as provided i n  this section and which fai ls  to do 
so shall have the validity of all or a portion of the 
fees it collects be voidable. A taxing distric t  shall at 
a minimum, in the advertisement, l i st the amount of 
the fees to be collected, the source of the fees ,  the 
percentage increase, any exemptions to the fees, an 
average cost of the fees per person, and any appeal 
procedures available to the imposi tion of the fees .  

Your letter recognized that the Idaho Constitution prohibits 
school districts from charging fees or costs for courses in which 
credit is given. Paulson v. Minidoka Cnty. Sch. Dist. No. 33 1 ,  93 
Idaho 469, 463 P.2d 935 ( 1 970) . However, school districts may 
charge fees for voluntary activ ities and extra costs such as 
extracurricular activities, driver's education, towel or locker use, 
adult education courses, breakfasts and lunches, parking and 
s imilar services or activ ities. 

The Idaho Legislature did not define "fee" in S .B .  No. 
1 490. Thus, we must look for guidance to relevant definitions of 
"fee" and the rules of statutory construction to see how those defi
n itions might be applied i n  this i nstance. 
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Black's  Law Dictionary (5th ed. 1 979) provides the 
following definition of a fee: 

A charge fixed by law for services of publ ic 
officers or for use of a privilege under control of  
government. A recompense for an official or  profes
sional service or a charge or emolument or compen
sation for a particular act or service. A fixed charge 
or perquisite charged as recompense for labor; 
reward, compensation, or wage given to a person 
for performance of services or something done or to  
be done. 

(Citation omitted. )  

In  Brewster v. City of Pocatel lo, 1 1 5 Idaho 502, 768 P.2d 
765 ( 1 988), the Idaho Supreme Court distinguished between a 
"fee" and a "tax" by stat ing "a fee is a charge for a direct public  
service rendered to the particular consumer while a tax is a forced 
contribution by the public at large to meet publ ic needs." Id. at 
505 , 768 P.2d at 768. 

The rules of statutory construction must also be applied. 
In Sherwood v. Carter, 1 1 9 Idaho 246, 254, 805 P.2d 452, 460 
( 1 99 1  ), the Idaho Supreme Court stated:  

I t  is a basic rule of statutory construction 
that, unless the result i s  palpably absurd, we must 
assume that the legislature means what i s  clearly 
stated in the statute. Statutes must be i nterpreted to  
mean what the legislature intended for the statute to 
mean , and the statute must be construed as a whole .  
The c learly expressed i ntent of our  legislature must 
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be given effect and there i s  no occasion for 
construction where language of the statute is unam
biguous. In construing a statute, the words of the 
statute must be given their plain ,  usual and ordinary 
mean mg. 

(Citations omitted. )  

94-4 

I n  this  instance, what is "clearly stated" is that a fee 
increase of more than 1 05% of the previous year's fee amoun t  
cannot be imposed by a taxi ng district unless i t  advertises its 
intent to do so. If  we apply the "plain ,  usual and ordinary mean
ing" to the words here, a "fee" is a charge for a particular act or 
service (Black's 1 979) "or a charge for a direct publ ic  service 
rendered to the particular consumer" (Brewster, 1 1 5 Idaho at 502, 
768 P.2d at 765) .  Thus, i t  is apparent that a "fee" charged by a 
school district for voluntary or extracurricular act ivit ies or 
services falls  within the legal definition of "fee" set forth in S .B .  
No. 1 490 and that any i ncrease over the fees of  the previous year 
of 5% or more must be advertised. 

2. A School District Must Give Notice and Hold a Public 

Hearing for a Fee Increase in Excess of Five Percent 

Idaho Code § 63-2225 sets forth the form and content of 
notice of a proposed i ncrease in  taxes. The notice must include 
an estimated schedule of increase for a typical home of $50,000, 
a typical farm of $ 1 00,000, and a typical business of $200,000 
taxab�e value. The purpose of the notice is to i nform taxpayers of 
the proposed increase by the taxing district and to put the propos
al i nto some kind of fi nancial perspect ive by allowing taxpayers 
to see what the tax effect might  be on certain types of property. 
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A published notice of proposed fee i ncreases should have 
the same effect-namely, to notify the readers of the proposed fee 
increase and of the ramifications of the fee increase. S .B .  No. 
1 490 requires that the advertisement be in a "similar manner to 
that contained in § 63-2225, Idaho code." Thus, the public notice 
must include the "amount  of the fees to be collected, the source 
of the fees, the percentage increase, any exemptions to the fees, 
an average cost of the fees per person, and any appeal procedures 
available to the imposition of the fees." 

For property taxpayers, the notice required by Idaho Code 
§ 63-2225 is primarily informational. The taxpayer does not have 
a choice to pay or not to pay. Applied to school district fee struc
tures, however, the notice requ irement gives the prospective 
payer-the student-a chance to decide whether he or she wish
es to pay for the service or activity. Since Paulson prohibits 
school districts from charging students for courses i n  which cred
it i s  given, the "fee" notice will  apply to areas over which the 
student has some discretion. And, should the student wish to 
argue that the proposed fee increase does, in fact ,  apply to an area 
covered by Paulson, the notice wi l l  also include i nformation 
about how that student might appeal. Such an appeal would be to 
an Idaho district court. 

While S .B .  No. 1 490 does not address the issue of a public 
hearing, i t  does provide that the notice requirement must be 
handled i n  a "simi lar manner" as the notice requirement of Idaho 
Code § 63-2225 . That notice must i nvite c itizens to a public hear
ing on the matter. Thus, i t  can only be concluded that the legisla
ture intended for a public hearing to be held on the i ssue of fee 
i ncreases. School d istricts can hold such public hearings at regu
lar or special school board meet ings, thus eliminating the need for 
special meetings solely for the purpose of reviewing the proposed 
fee increases. 
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AUTHORITIES CONSIDERED 

1. Idaho Code: 

§ 63-2224A. 
§ 63-2225 . 

2. Idaho Cases: 

Brewster v. City of Pocatello, 1 1 5 Idaho 502, 768 P.2d 765 
( 1 988) .  

Paulson v. Minidoka Cnty. Sch. Dist No. 33 1 ,  93 Idaho 
469, 463 P.2d 935 ( 1 970) . 

Sherwood v. Carter, l 1 9  Idaho 246, 805 P.2d 452 ( 1 99 1  ) .  

3. Other Authorities: 

Black's Law Dictionary (5th ed. 1 979). 

DATED this 1 9th day of July, 1 994. 

Analysis by: 

ELA INE EBERHA RTER-MA KI 

Deputy Attorney General 
State Department of Education 
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ATTORNEY GENERAL OPINION NO. 94-5 

TO: Mr. Scott B .  McDonald, Executive Director 
Association of Idaho Cities 
33 1 4  Grace Street 
Boise, ID 83703 

Per Request for Attorney General 's Opinion 

Dear Mr. McDonald: 

QUESTIONS PRESENTED 

l .  Without further enabling legislation, do cities and counties 
have authority under Idaho and federal law to regul ate the 
basic cable television service rate for cable television fran
chisees? 

2 .  Without further enabling legislation, do  cities and counties 
in Idaho have a right to charge a franchise fee to cable tele
vision operators? 

CONCLUSION 

l .  Cities in Idaho almost certainly have authority under 
current state law to franchise cable television companies. 
With general franchising authority under state law, federal 
law allows cities to regulate the basic cable television 
service rate and charge a franchise fee, both subject to the 
conditions of federal law. 

2 .  Counties in Idaho probably have authority under current 
state law to franchise cable television companies. With 
general franchising authority under state law, federal law 
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allows counties to regulate the basic cable television 
service rate and charge a franchise fee, both subject to the 
conditions of federal law. 

ANALYSIS 

I. 

AUTHORITY OF CITIES UNDER STATE LAW 

The first step in determining a city's authority under state 
law is to examine the statutes addressing the power and authority 
of c ities. No statute of the State of Idaho or reported appellate 
decision specifically addresses whether cities have authority to 
regulate cable television service rates or to charge a franchise fee 
to cable television operators. Accordingly, the analysis must fall 
back upon the general statutes addressing the powers and duties 
of c ities . This analysis must be made against the backdrop of art. 
1 2, sec. 2 of the Idaho Constitution, which provides :  

§ 2. Local police regulations autho
rized.-Any county or incorporated c ity or town 
may make and enforce, �thin its l imits, all such 
local police, sanitary and other regulations as are 
not in conflict with i ts charter or with the general 
laws. 

A. General Municipal Franchising Authority 

Title 50 of the Idaho Code is enti tled "Municipal 
Corporations ." Chapter 3 of title 50 i s  entitled "Powers ." The 
initial two sections of that chapter and title provide cities wi th the 
following general authority: 
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50-301.  Corporate and local self-govern
ment powers.-Cities governed by this act shall be 
bodies corporate and pol itic ; may sue and be sued; 
contract and be contracted with; . . .  and exercise all 
powers and perform all functions of local self
government in city affairs as are not specifically 
prohibited by or in confl ict with the general laws or 
the constitution of the state of Idaho. 

50-302. Promotion of general welfare
Prescribing penalties.-( I )  Cities shall make all 
such ordinances, by-laws, rules, regulations and 
resolutions not inconsistent with the laws of the 
state of Idaho as may be expedient, in addition to 
the special powers in this act granted, to maintain 
the peace, good government and welfare of the 
corporation and its trade, commerce and industry . .  

Idaho Code §§ 50-328 through 50-330, three other sections in the 
same chapter, address municipal franchising and rates of munici
pal franchisees with more particularity: 

50-328. Utility transmission systems
Regulations.-Al l  cit ies shall have power to 
permit, authorize, provide for and regulate the erec
tion, maintenance and removal of util ity transmis
sion systems, and the laying and use of under
ground conduits or subways for the same in,  under, 
upon or over the streets, alleys, public parks and 
public places of said city; and in,  under, over and 
upon any lands owned or under the control of such 
city, whether they may be within or without the city 
l imits. 
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50-329. Franchise ordinances-
Regulations.- . . .  No franchise shall be created or 
granted by the c ity council otherwise than by ordi
nance . . . . 

50-330. Rates of franchise holders
Regulations.-Cities shall have power to regulate 
the fares, rates, rentals or charges made for the 
service rendered under any franchise granted in  
such city, except such as  are subject to  regulation by 
the public uti lities commission. 

Ti tle 50 of the Idaho Code does not define "util i ty" or l ist 
what businesses (be they uti l i ties or other businesses l ike common 
carriers) may be franchised under these sections. The term 
"public util ity" as defined in Idaho Code § 6 1 - 1 29, one of the 
sections defining the jurisdiction and authority of the Idaho 
Public Utilities Commission (PUC), does not include cable tele
vision within its definition of public util ities subject to state regu
lation by the PUC. The question becomes whether c ities may 
franchise utilities or other businesses under the sections quoted if 
those businesses are not public uti l i ties subject to the jurisd iction 
of the PUC. The answer i s  yes. 

Taxis, buses, garbage collection and cable television are 
among the services historically franchised by cities even though 
none of these businesses are subject to regulation by the PUC. 
E.g. , Yellow Cab Taxi Service v. City of Twin Falls, 68 Idaho 1 45 ,  
1 90 P.2d 68 1 ( 1 948) (City of Twin Falls franchised taxi service);  
Tarr v.  Amalgamated Association of Street Electric Railway and 
Motor Coach Employees of America. Division I 055, 73 Idaho 
223, 250 P.2d 904 ( 1 952) (City of Pocatello franchised bus 
service); Coeur d ' Alene Garbage Service v. Ci ty of Coeur 
d 'Alene, 1 1 4 Idaho 588, 759 P.2d 879 ( 1 988) (City of Coeur 
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d'Alene franchised garbage collection service); Bush v. Upper 
Val ley Telecable Company, 96 Idaho 83,  524 P.2d 1 055 ( 1 974) 
(City of Idaho Fal ls franchised cable television and regulated its 
rates) .  See also Idaho Code § 6 1 -80 l (k)(2) ,  which exempts from 
PUC regulation under the Motor Carrier Act "taxicabs 
performing a licensed or franchised taxicab service." 

The appellate courts of Idaho have never specifically 
addressed whether cities have authority to franchise cable televi
sion. In KTVB, Inc. v. Boise City, 94 Idaho 279, 486 P.2d 992 
( 1 97 1  ), the losing applicants in the award of a franchise for cable 
television services within the City of Boise challenged the city 
council decision awarding the franchise to other persons . One of 
their challenges, which the Idaho Supreme Court did not reach, 
contended that the Boise City Counci l  had not properly followed 
the procedures of Idaho Code § 50-329 regarding the award of 
franchises. 94 Idaho at 2 80-8 1 ,  n. l ,  486 P.2d at 992-94, n. l .  But  
neither Bush nor KTV B  reached the issue of city authority to 
franchise cable television. 

Justice Holmes once wisely observed: " [A]  page of histo
ry is worth a volume of logic ." New York Trust Company v. 
Eisner, 256 U.S.  345 , 349, 4 1  S .  Ct. 506, 507, 65 L. Ed. 963, 983 
( 1 92 1  ) .  History and current practice suggest that cable television 
franchising is within the general authority of municipalities in  
Idaho and other states: 

In connection with the law relating to fran
chises, the term "public util ities" is often used. One 
of the distinguishing characteristics of a public util
ity is the devotion of private property by the owner 
to a service that is useful to the public, and that the 
public has a right to have rendered with reasonable 
efficiency and at proper charges, so long as it  is 
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continued. The term implies public use and the 
duty to serve the public without discrimination, as 
distinguished from private service . . . .  

Specifically, the term "public uti l i ty" i s  
understood to refer to such things as  steam and 
street rai lways, telegraphs and telephones, water
works, gasworks, electric light plants, public util ity 

wharves, cable television systems, 1 1  and other 
public conveniences and activities of the city. 

1 1  Michigan Charter Tp. of Meridian v. Roberts, 

1 1 4 Mich. App. 803, 3 1 9  NW2d 678 [ 1 982J.  

94-5 

1 2  McQuil lan Mun. Corp. , Franchises § 34.08 (3d ed. 1 986), pp. 
29-3 1 (footnotes unrelated to cable television omitted). 

This franchising authority does not depend upon whether 
cable television is considered a ''public util i ty" for purposes of 
state uti lity commission regulatory authority. Roberts, which was 
cited in McQuil lan ,  held that cable television was not a "util i ty" 
within the definition of a provision of the Michigan Constitution 
addressing specific kinds of uti lities ( light, heat and power), but 
was nevertheless a uti l i ty within the meaning of a different section 
of the Michigan Constitution generally defining local franchising 
authority. 3 1 9 N .W.2d at 680-82. It was the latter, more general 
defin ition that determined what businesses were subject to munic
ipal franchising; cable television fell under this broad category of 
services subject to municipal control under general franchi si ng 
provisions of the state constitution. Accord: Sacramento Orange 
County Cable Communications Company v. C i ty of S an 
Clemente, 59 Cal. App. 3d 1 65 ,  1 70-72, 1 30 Cal . Rptr. 429, 432-
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34 ( 1 976) (although cable television is not a public uti l ity subject 
to regulation by California Public Utilities Commission, it is 
subject to general municipal franchising statute and rate regula
tion); Community Tele-Communications, Inc. v. the Heather 
Corporation, 677 P.2d 330, 338-39 (Colo. 1 986) (cable television 
is a proper subject for c ity franchising under generally worded 
constitutional provision) ;  City of Owensboro v. Top Vision Cable 
Company of Kentucky, 487 S .W.2d 283, 287 (Ky. 1 972) (under 
general ly worded constitutional provision city may franchise 
kinds of businesses in addition to util ity services specifical ly l ist
ed in the constitution, e.g. , garbage collection, taxis, buses, and 
cable television) ;  Shaw v. City of Asheville, 1 52 S .E.2d 1 39, 1 45-
46 (N.C. 1 967) (municipal franchising authority under general ly 
worded statute is not l imited to public uti lities regulated by North 
Carolina Uti l i ties Commission, but includes cable televis ion) ; 
Board of Supervisors of New Britain Township, 492 A .2d 46 1 ,  
463-64 (Pa. Commw. 1 985)  (borough's right to regulate cable 
television implied from its general powers to make ordinances 
"expedient or necessary for the proper management, care and 
control of the borough . . .  and the maintenance of peace, good 
government, safety and welfare of the borough and its trade, 
commerce and manufactures") ;  Aberdeen Cable TV Service, Inc. 
v. City of Aberdeen, 1 76 N.W.2d 738 ,  740-42 (S .D. 1 970) (cable 
television is a publ ic util ity within the meaning of generally word
ed municipal franchis ing statutes) ; C i ty of I ssaquah v. 
Teleprompter Corporation, 61 l P.2d 74 1 ,  745-47 (Wash. 1 980) 
(although cable television is not a public uti l i ty under specific 
code provisions addressing municipal ownership of public util i
ties, i t  was properly subject to terms of more general municipal 
franchising ordinance). But see Devon-Aire Vil las Homeowners 
Association No. 4. Inc. v. Americable Associates. Ltd. ,  490 So.2d 
60 (Fla. App. 1 985) .  

52 



OPINIONS OF THE ATTORNEY GENERAL 94-5 

After applying the constitutional rule of art. 1 2, sec. 2, that 
cities may enact local regulations not in conflict with general 
laws, examining Idaho's general laws, and reviewing these cases, 
I conclude that c ities in Idaho almost certainly have authority 
under state law to franchise cable television service within their 
c ity limits. From this, the next questions are : Under state l aw, 
does the right to franchise include a right to set rates? Under state 
law, does the right to franchise include a right to collect a fran
ch ise fee?  

B. Rate Regulation Under Franchising Authority 

Idaho Code § 50-330 specifical ly provides that "cities shall 
have the right to regulate the fares, rates, rentals or charges made 
for the service rendered under any franchise granted in such c ity, 
except such as are subject to regulation by the public util ities 

" 
commission." Thus, there is no question under state law that 
c ities have the right to regulate the rates of franchisees. See, e.g. , 
C ity of Pocatello v. Murray, 2 1  Idaho 1 80, 1 20 P. 8 1 2  ( 1 9 1 2) 
(before passage of Public Utilit ies Commission Act in 1 9 1 3  
preempted city regulation of water franchisee's rates, c i ty had 
authority to regulate rates of water franchisee, although it had not 
properly exercised that authority) .  Moreover, the authorities c ited 
previously strongly suggest that, even without explicit  rate 
authority in the franchising statutes, rate authority is an incident 
of the franchising authority itself. As another commentator says: 

In granting franchises, local governments 
can ordinari ly condition the grant as the governing 
body deems proper . . . .  
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Local governments have been able to include 
conditions  in franchises, which: 

(a) set rates, fares, and charges to be 

levied by the party accepting the franchise;4 . . . .  

4 Struhle v. Nelson, 2 1 7  Minn. 6 1 0, 1 5  N.W.2d 1 0 1  

( 1 944) ;  City <d'Allegheny v. Milfl'(lle, E. & S. St. Ry. Co. , 1 59 

Pa. 4 1 1 ,  2 8  A. 202 ( 1 893);  Helicon Co1p. v. Borough of 

Brownsville, 68 Pa. Commw. 375, 449 A.2d 1 1 8 ( 1 982). 

3 Antien Municipal Corporation Law, Franchises: Public Util i ty 
Regulation § 29 .03, pp. 29- 1 4  and 29- 1 5  ( i 993) (footnotes unre
lated to rate regulation omitted) . 

C. Franchise Fees 

The Idaho case law is c lear that once the authority to fran
chise a business is establ ished under state law, prescription of 
reasonable franchise fees is a necessary i ncident  of that authority 
(unless franchise fees have been preempted by state law) .  I n  
A lpert v. Boise Water Corporation, 1 1 8 Idaho 1 36, 795 P.2d 298 
( 1 990), the court addressed the legality of cities charging fran
chise fees to its franchisees (both gas and water companies): 

The practice of charging franchise fees as 
consideration for the granting of a franchise was 
first noted i n  Boise City v. Idaho Power Co. ,  37 
Idaho 798,  220 P. 483 ( 1 923), which involved the 
i ssue of cancellation of a franchise contract where 
Idaho Power had purchased two competing  power 
plants and sought to consolidate the franchises. As 
consideration for the granting of the franchise, 
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B oise C ity had charged a percentage of the util ity's 
gross revenue collected from its Boise patrons. The 
court held  that the commission had no authority to 
i nvalidate the franchise cancel lation agreement 
entered i nto between Boise City and Idaho Power, 
and further held that the payments from the uti l i ty 
to the c i ty constituted valid  consideration for a valu
able property right which the city surrendered. 

It is well established that Idaho c ities have 
the right to own and operate util ities and provide 
these services to their residents. The cities contend 
that thei r  surrender of this right is valid  considera
tion for the franchise fee charged to the util ities. 
We agree. The franchise agreements in the present 
case are contracts and the franchise fees are s imply 
payments for consideration for the rights granted by 
the cities to the u ti lities. Idaho Const. art. 1 5, § 2 ;  
LC. § 40-2308. 

1 1 8 Idaho at 1 44, 795 P.2d at 306. The final sentence quoted 
above c i ted art. 1 5 , sec . 2, and Idaho Code § 40-2308, which are 
constitutional and statutory provisions dealing exclusively with 
water. B ut, the case of B oise City v. Idaho Power Company c ited 
and relied upon dealt wi th an electric utility and did not depend 
upon the specific  constitutional or statutory provisions for water. 
Further, Alpert's  holding also applied to the gas utilities that were 
party to that case. Therefore, Alpert's rule concerning the right to 
require municipal franchise fees applies generally to all fran
chisees, not just to water utilities. 

Given the long h istory of municipal franchising, rate regu
lation and collection of franchise fees of cable television in Idaho, 
and the general approval by the appeUate courts of other states of 
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municipal franchising of cable television under general statutes 
not specifically addressing cable television, I conclude that cities 
in Idaho almost certainly have authority under Idaho law to fran
chise cable television, to regulate cable televis ion service rates, 
and to charge a franchise fee to cable television operators.  

II. 

AUTHORITY OF COUNTIES UNDER STATE LAW 

As with the c ities, the first step i n  determining a county 's 
authority under state law i s  to examine the statutes addressing the 
power and authority of counties. No statute of the State of Idaho 
or reported appellate decision specifi cally addresses whether 
counties have authority to regulate the basi c  cable television 
service rates or to charge a franchise fee to cable televi sion oper
ators. Accordingly, the analysis must fal l  back upon the general 
statutes addressing the powers and duties of counties. As was the 
case with the cities, this analysis must be made against the back
drop of art. 1 2, sec. 2. 

Title 3 1  of the Idaho Code is entitled "Counties and 
County Law." Chapter 6 of title 3 1  is  entitled "Counties as Bodies 
Corporate." Its init ial section provides: 

31-601.  Every county a body corporate.
Every county is a body politic and corporate, and as 
such has the powers specified in this title or in other 
statutes, and such powers as are necessari ly implied 
from those expressed. 

A number of statutes address county authority i n  a manner perti 
nent to  the exercise of franchising authority: 
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31-805. Supervision of roads, bridges and 
ferries.-To lay out, maintain, control and manage 
publ ic roads, turnpikes, feffies and bridges within 
the county, and levy such tax therefor as authorized 
by law. 

31-815. Licensing of toll roads, bridges 
and ferries.-To grant l icenses and franchises, as 
provided by law, for construction of, keeping and 
taking tolls on roads, bridges and ferries, and fix the 
tolls and l icenses. 

31-828. General and incidental powers 
and duties.-To do and perform al l other acts and 
things required by law not in this title enumerated, 
or which may be necessary to the ful l  discharge of 
the duties of the chief executive authority of the 
county government. 

94-5 

An examination of these statutes in  isolation could lead one to 
conclude the county franchising authority is restricted to the fran
chising of toll roads, bridges and feffies. However, the matter is 
not so simple. 

Other statutes contemplate more extensive county fran
chising. For example, two sections in the Public Uti l i ties Law, 
chapters l through 7 of title 6 1  of the Idaho Code, which were 
passed in  1 9 1 3, were written against a backdrop of more exten
sive county franchising: 

61-510. Railroad service-Physical 
connections.-Whenever the commission . . .  shall 
find that the public conven ience and necessity 
would be subserved by having connections made 
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between the tracks of any two (2) or more rail road 
or street rai lroad corporations . .  ., the commission 
may order any two (2) or more such corporations . .  
. to make physical connections . . . . After the 
necessary franchise or permi t  has been secured 
from the c ity and county, or city or town, the 
commission may l ikewise order such physical 
connection, within such city and county, or c ity and 
town, between two (2) or more rai lroads which 
enter the l imits of the same . . . . .  

61-527. Certificate of convenience and 
necessity-Exercise of right or franchise.-No 
public uti l ity of a class specified in the foregoing 
section [street railroad corporation, gas corporation, 
electrical corporation, telephone corporation or 
water corporation] shall henceforth exercise any 
right or privi lege, or obtain a franchi se, or a permit, 
to exercise such right or privilege, from a munici
pality or county, without having first obtained from 
the commission a certificate that the public conve
nience and necessity require the exerci se of such 
right and privi lege: . . . .  

The public util i ty statutes indicate that, at least as long ago 
as their 1 9 1 3  enactments, counties had been franch is ing utilities 
other than toll roads, bridges and ferries. Indeed, g iven the coun
ties' explicit statutory authority over roadways under Idaho Code 
§ 3 1 -805 and thei r  authority under the "general and incidental 
powers" language of Idaho Code § 3 1 -828, i t  would  appear that 
the franchising authority must extend beyond toll roads, bridges 
and fe1Ties because almost al l util i ties (and most common carri
ers) must use county roads or rights of way and obtain the coun-
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ty 's  permission to do so. History and established practice also 
support this view. 

While there are a number of reported opinions from other 
s tates analyzing the question of city authority to grant franchises 
to cable television systems under general ly  worded statutes ,  we 
have not found any addressing the question of county authority to 
grant franchises to cable television systems under general ly word
ed statutes .  Nevertheless, there are numerous reported cases in 
which counties have franchised cable televis ion systems ,  
although the basis for the franchising authority is not  discussed. 
See, e. g. , Cable Holdings of Georgia, Inc. v. McNei l  Real Estate 
Fund VI, Ltd., 678 F. Supp. 87 l ,  872 (N .D .  Ga. 1 986); Omega 
S atel lite Products Co. v. C i ty of Indianapol is ,  694 F.2d 1 1 9 ,  1 2 1 
( 7th Cir. 1 982) ; Town and Country M anagement Corp. v. 
Comcast Cablevision of Maryland, 520 A.2d 1 1 29, 1 1 29 (Md. Ct. 
Spec. App. 1 987) ; Southwestern Bel l  Telephone Co. v. Uni ted 
Video Cablevision of St. Louis, Inc . ,  737 S .W.2d 474,  475 (Mo. 
App. 1987) ;  Bylund v. Dept. of Revenue, 9 Or. Tax 76 ( 1 98 1 ) ; 
Media General C able of Fairfax [Va .J, Inc .  v. Sequoyah 
Condominium Council of Co-Owners, 99 1 F.2d 1 1 69,  l 1 70 (4th 
Cir. 1 993 ) .  

Applying the constitutional rule of art. 1 2, sec. 2 ,  that 
counties may enact local regulations not in confl ict with the 
general laws, exami ning I daho's general l aws, and acknowledg
ing the general acceptance of county franchising of cable televi
sion, I conclude that counties in I daho probably have authority 
under state law to franchise cable television service within their 
county l imits. From this, the next questions are: Under state l aw, 
does the right to franchise i nclude a right to set rates? Under state 
l aw, does the right to franchise include a right to collect a fran
chise fee? 
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Based upon the analysis earlier done with regard to the 
municipal franchising authority, I conclude that counties in  Idaho 
have authority under Idaho law to regulate the cable television 
service rates and to charge a franchise fee for cable televis ion 
operators i f  they have authority to franchise cable television . 

III. 

FEDERAL PRE EMPTION OF CITY AND 
COUNTY AUTHORITY UNDER STATE LAW 

Art. I ,  � 8 ,  c l .  3 of  the United States Constitution (the 
Commerce Clause) provi des  that Congress has power "to regulate 
Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes ." In the past ten years, Congress  has 
twice exercised i ts authority to regulate i nterstate commerce with 
regard to cable television, first i n  the Cable Communications 
Pol icy Act of 1 984, Pub. L. 98-549 ,  98 Stat . 2779, and then more 
recently i n  the Cable Television Consumer Protection  and 

Competition Act of  1 992, Pub. L. I 02-385, I 06 Stat. 1 460, 1 4  77 . 1 

Sec tion 2 of the 1 992 act, which was not codified i n  the 
United S tates Code, contained a number of congressional find
mgs: 

• Rates for cable television services have been 
deregulated i n  approximately 87% of all fran
chises since the passage of the 1 984 act .  S ince 
this rate deregu lation, monthly  rates for the 
lowest priced basic cable service have i ncreased 
by 40% or more for 20% of cable television 
subscribers and the average monthly cable rate 
has increased almost three times as much as the 
Consumer Price  Index s ince rate deregulation. 
Section 2(a)( l ) . 
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• Most cable television subscribers have no oppor
tunity to select between competing cable 
systems. When the cable system faces no local 
competition, the result i s  undue market power for 
the cable operator compared to consumers and 
v ideo programmers. Section 2(a)(2). 

• The 1 984 act l imited the regulatory authority of 
state or local franchising authorities over cable 
operators. Franchising authorities are finding it 
difficult under the 1 984 act to deny renewals to 
cable systems that are not adequately serving 
cable subscribers . Section 2(a)(20). 

• It is the pol icy of Congress in the 1 992 act where 
cable televis ion systems i!re not subject to effec
t ive competition to ensure that consumers' i nter
ests are protected in receipt of cable service. 
Sect ion 2(b)(4) .  

94-5 

This congressional statement of purpose and concern about 
consumer interests is the backdrop against which the 1 992 
amendments should be analyzed. 

With these statements of purpose in mind, one next turns 
to the definit ions of terms found i n  sect ion 602 of the 
Communications Act of 1 934, 47 U.S .C.  § 522, to understand the 
statutory provisions in the remaining sections. The relevant defi
nitions are: 

( 3 )  The term "basic cable service" means 
any service tier which includes the retransmission 
of local television broadcast signals; 
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(5) The term "cable operator" means any 
person or group of persons (A) who provides cable 
service over a cable system and directly or through 
one or more affi l iates owns a significant interest in  
such cable system, or  (B)  who otherwise controls or 
is responsible for, through any arrangement, the 
management and operati on of such cable system; 

(7) The term "cable system" means a 
faci l ity . . .  desi gned to provide cable service . . . .  

(9) The term "franchise" means an ini t ial 
authorization, or renewal thereof . . . i ssued by a 
franchis ing authority . . . which authorizes the 
construction or operation of a cable system; 

( l  0)  The term "franchis ing authority" 
means any governmental enti ty empowered by 
Federal , State or Local law to grant a franchise; 

Under these defini t ions, when a c i ty or county has author
i ty under state or local law to franchise a cable television system, 
i t  meets the defin i tion of a "franchising authority" under federal 
law. Nevertheless, federal law does constrain the exerc i se of that 
franchising authority. The heart of the statutory provi sions 
prescribing how local un its of government may exerci se thei r  
franchising authority i s  found at sections 62 1 e t  seq. of  the 
Communications Act of 1 934, 47 U.S .C .  §§ 54 1 et seq. 
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A. Federal Law Preserves Local Franchising Authority 

Section 62 1 of the Communications Act of 1 934, 47 
U.S .C.  § 54 1 ,  addresses the local franchising authority. I t  
provides: 

§ 541. General franchise requirements 

(a) Authority to award franchises ; 
public rights-of-way and easements; equal 
access to service; . . .  

( 1 )  A franchis ing authority m ay 
award . . .  one or more franchises within i ts 
jurisdiction ; except that a franchisi ng author
ity may not grant an exclusive franchise and 
may not unreasonably refuse to award an 
additional competitive franchise . . . . 

(b) No cable service without a fran-
chise; exception under prior law 

(1 )  Except to the extent provided 
in  paragraph (2) and subsection (f) of this 
section, a cable operator may not provi de 
cable service without a franchise. 

(2) Paragraph ( I )  shall not requ i re 
any person lawful ly providing cable service 
without a franchise on July l ,  1 984, to obtain 
a franchise unless the franchising authority 
so requires. 
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Under this section, when cities and counties have authority under 
state law to award franchises for cable television, they continue to 
have that authority under state law, although the exercise of their 
franchising authority is constrained by federal law. 

B. Federal Law Authorizes and Caps Franchise Fees 

Section 622 of the Communications Act of 1 934, 47 
U .S .C .  § 542, addresses franchise fees that the local franchising 
authorities may assess. It provides: 

§ 542. Franchise fees 

(a) Payment under terms of franchise 

Subject to the l imi tation of subsection (b) of 
this section, any cable operator may be required 
under the terms of any franchise to pay a franchise 
fee. 

(b) Amount of fees per annum 

For any twelve-month period, the franchise 
fees paid by a cable operator with respect to any 
cable system shall not exceed five percent of such 
cable operator's revenues derived in such period 
from the operation of a cable system. For purposes 
of this  section, the twelve-month period shall be the 
twelve-month period applicable under the franchise 
for accounting purposes. 

Under sections 622(a) and (b) of the Communications Act of 
1 934, 47 U.S .C. §§ 542(a) and (b), when cities and counties have 
authority under state law to franchise cable telev ision systems, 
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they are not federally  preempted from charging franchise fees ,  but 
they are federally preempted fro m  charging franchise fees 
exceeding five percent of the cable televi sion system's g ross 
revenues . (The remaining subsections of this section flesh out 
the standards for franchise fees in considerable detai l . )  

C. Federal Law Authorizes Rate Regulation of Basic 
Cable Television Services 

Section 623 of the Communications Act of 1 934, 47 
U . S .C. * 543, addresses the local franchis ing authorities ' rate 
regulation . It provides: 

§ 543. Regulation of rates 

(a) Competition preference; 
local and federal regulation 

( 1 )  In  general 

. . . Any franchising authority 
may regulate the rates for the provi
s ion of cable service, or any other 
communication service provided over 
a cable system to cable subscribers, 
but only to the extent provided under 
this section . . . . .  

(2) Preference for compe-
ti ti on 

If the [Federal 
Communications] Com mission finds 
that a cable system is subject to effec-
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tive competition, the rates for the 
provision of cable service by such 
system shall not be subject to regula
tion by the Commission or by a State 
or franchising authority under this 
section. If the Commission finds that 
a cable system is not subject to effec
tive competition-

(A) the rates for the 
provision of basic cable 
service shall be subject to 
regulation by a franchising 
authority, or by the 
Commission if the 
Commission exercises j uri s
d iction' pursuant to paragraph 
(6),  in accordance with the 
regulations prescribed by the 
Commission under subsection 
(b) of this section; and 

(B)  the rates for 
cable programming services 
shall be subject to regulation 
by the Commission under 
subsection ( c)  of this section. 

(3) Qualification of fran-
chising authority 

A franchising authority that 
.__ -

seeks to exercise the regulatory juris-
diction permitted under paragraph 
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(2) (A) shall fi le with the Commission 
a written certification that-

(A) the franch is ing 
authority will adopt and 
administer regulations with 
respect to the rates subject to 
regulation under this section 
that are consistent with the 
regulations prescribed by the 
Commission under subsection 
(b) of this  section ;  

(B )  the franch i sing 
authority has the legal authori
ty to adopt, and the personnel 
to admin ister, such regula
tions; and 

(C) procedural laws 
and regulations applicable to 
rate regul ation proceedings by 
such authority provi de a 
reasonable  opportunity for 
consideration of the views of 
interested parties. 

(4) Approval by 
Commission 

A certification filed by a fran
chising authority under paragraph (3) 
should be effective 30 days after the 
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date on which it is filed unless the 
Commission finds, after notice to the 
authority and a reasonable opportuni
ty for the authority to comment, 
that-

(A) the franchi sing 
authority has adopted or is  
administering regulations with 
respect to the rates subj ect to 
regulation under this section 
that are not consistent with the 
regulat ions prescribed by the 
Commission under subjection 
(b) of this section ; 

(B )  the franch ising 
authority does not have the 
legal authority to adopt, or the 
personnel to administer, such 
regulations; or 

(C) procedural laws 
and regulations applicable to 
rate regulation proceedings by 
such authority do not provide a 
reasonable opportuni ty for 
consideration of the views of 
interested parties . 

(4) If the Commiss ion 
disapproves the franchising authori
ty 's  certification, the Commission 
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shall noti fy the franchising authority 
of any rev i s ions or modifications 
necessary to obtain approval . 

(b) Establishment of basic 
service tier rate regulations 

(1) Commission obliga-
tion to subscribers 

The Comm ission shal l ,  by 
regulation, ensure that the rates for 
the basic service tier are reasonable. 
Such regulation shall be designed to 
ach ieve the goal of protect ing  
subscribers of  any cable system that 
is not subject to effective competit ion 
from rates for the basic servi ce tier 
that exceed the rates that would be 
charged for the basic service t ier if 
such cable system were subject to 
effective competit ion. 

(d) Uniform rate structure 
required 

A c able operator shall have a rate 
structure, for the provision of cable service, 
that is  uni form throughout the geographi c  
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area in  which cable service is  provided over 
its cable system. 

Under section 623 of the Commun ications Act of 1 934, 47 
U.S.C. § 543 , when cities and counties have authority under state 
law to regulate franchisees' rates upon approval by the Federal 
Communications Commissi •Jn, they continue to have authority 
under federal law to regulate rates for basi c  cable service, but they 
are federal ly preempted from regulating rates for bas ic  cable 
service in a manner inconsistent with regulations promulgated by 
the Federal Communications Commiss ion . See remain ing 
subsections of section 623, 47 U.S .C. § 543;  47 C.F.R. part 76-
Cable Television Service; in particular, subpart N-Cable Rate 

Regulations, 47 C.F.R. § §76.900 et seq. 2 
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70 



OPINIONS OF THE ATTORNEY GENERAL 94-5 

4. Idaho Code: 

§ 3 1 -805 . 
§ 3 1 -828. 
§ 40-2308. 
§ 50-328. 
§ 50-329. 
§ 50-330. 
§ 6 1 - 1 29. 
§ 6 1 -80 I (k)(2) .  

5. Idaho Cases: 

Alpert v. Boise Water Corporation, 1 1 8 Idaho 1 36, 795 
P.2d 298 ( 1 990). 

Boise City v. Idaho Power Co., 37 Idaho 798, 220 P. 483 
( 1 923) .  

Bush v .  Upper Valley Telecable Company, 96 Idaho 83,  
524 P.2d 1 055 ( 1 974) .  

City of Pocatello v. Murray, 2 1  Idaho 1 80, 1 20 P. 8 1 2  
( 1 9 1 2 ). 

Coeur d 'Alene Garbage Service v. City of Coeur d'Alene, 
1 1 4 Idaho 588,  759 P.2d 879 ( 1 988). 

KTVB, Inc. v. Boise City, 94 Idaho 279, 486 P.2d 992 
( 1 97 1 ). 
Tarr v. Amalgamated Associ at ion of Street Electric 
Rai lway and Motor Coach Employees of America. 
Div ision 1 055,  73 Idaho 223 , 250 P.2d 904 ( 1 952) .  

7 1  



94-5 OPINIONS OF THE ATTORNEY GENERAL 

Yellow Cab Taxi Service v. City of Twin  Falls, 68 Idaho 
1 45 ,  1 90 P.2d 68 1 ( 1 948). 

6. Other Cases: 

Aberdeen Cable TV Service, Inc. v. City of Aberdeen, 1 76 
N.W.2d 738 (S .D. 1 970) . 

Board of Supervisors of New Britain Township, 492 A.2d 
46 l (Pa. Commw. 1 985). 

Bylund v. Dept. of Revenue, 9 Or. Tax 76 ( l  98 1 ). 

Cable Holdings of Georgia, Inc. v. McNeil Real Estate 
Fund VI. Ltd. ,  678 F. Supp. 87 1 (N.D. Ga. 1 986) . 

City of Issaquah v. Teleprompter Corporation, 6 1 1 P.2d 
74 1 (Wash. 1 980) . 

City of Owensboro v. Top Vision Cable Company of 
Kentucky, 487 S .W. 2d 283 (Ky. 1 972). 

Community Tele-Communications, Inc. v. the Heather 
Corporation, 677 P.2d 330 (Colo. 1 986). 

Devon-Aire Vil las Homeowners Association No. 4, Inc. v. 
Americable Associates, Ltd., 490 So.2d 60 (Fla. App. 
1 985) .  

Las Cruces TV Cable v .  New Mexico State Corporation 
Commission, 707 P.2d 1 1 55 (N. Mex . 1 985) .  

Media General Cable of Fairfax [Va.], Inc. v. Sequoyah 

72 



OPINIONS OF THE ATT ORNEY GENERAL 94-5 

Condominium Council of Co-Owners, 99 l F.2d 1 1 69 (4th 
Cir. 1 993). 

New York Trust Company v. Eisner, 256 U.S .  345, 4 1  S .  
Ct .  506, 65 L. Ed.  963 ( 1 92 l ) .  

Omega Satel l i te Products Co. v. City of Indianapolis, 694 
F.2d 1 1 9 (7th C ir. 1 982). 

Sacramento Orange County Cable Communications 
Company v. City of San Clemente, 59 Cal . App. 3d 1 65, 
1 30 Cal. Rptr. 429 ( 1 976). 

Shaw v. City of Ashevi l le, 1 52 3 .E.2d 1 39 (N.C. 1 967) .  

Southwestern Be l l  Telephone Co. v. Uni ted Video 
Cablevision of St. Louis. Inc . ,  737 S .W.2d 474 (Mo. App. 
1 987). 

Town and Country Management Corp. v. Comcast 
Cablevision of Maryland, 520 A.2d 1 1 29 (Md. Ct. Spec. 
App. 1 987) .  

7. Other Authorities: 

3 :\ntien Municipal Corporation Law, Franchises: Public 
Util ity Regu lation § 29.03 ( 1 993) .  

1 2  McQuillan Mun. Corp., Franchises § 34.08 (3d ed. 
1 986). 

47 C.F.R. §§76.900 et seq. 

73 



94-5 OPINIONS OF THE ATTORNEY GENERAL 

58 Fed. Reg. 6309 1 -92 (No. 228, November 30, 1 993) .  

59 Fed. Reg. 6903 (No. 30, February 1 4, 1 994). 

59 Fed. Reg. 17957-6 1 ,  1 7972-75, and 1 7989-92 (No. 73 ,  
April 1 5, 1 994). 
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I These acts added or amended Title V I-Cable Communications, §§ 

60 l et seq. , to  the Communications Act  of  1 934. They are codified at  4 7 

U.S.C. §§ 52 1 et seq. This opinion gives parallel references to the sections of 

the Communications Act of 1 934 and to the United States Code i n  discussing 

these acts because both are often used in the l iterature. Further, this opinion 

assumes that the cable television systems subject to local franchising are 
engaged in interstate commerce subject to regulation under those acts, i.e. , i t  

does not address the unusual s ituation of a purely intrastate operation of trans

mission of a signal wi1:hout any interstate origin .  Cf Las Cruces TV Cable v. 
New Mexico State Corporation Commission, 707 P.2d 1 1 55 (N. Mex. 1 985), 

suggesting there may not be federal preemption in such circumstances. 

2 Note the extensive revisions to these 1 egulations in the last year: The 

rate regulations contained in the published codification of 47 C.F.R. parts 70 

to 79, revised as of October 1 ,  1 993, have been amended at 59 Fed .  Reg. 
1 7957-6 1 ,  1 7972-75, and 1 7989-92 (No. 73, April 1 5 , 1 994). See also 58 

Fed. Reg. 6309 1 -92 (No. 228, November 30, 1 993), and 59 Fed. Reg. 6903 

(No. 30, February 1 4, 1 994 ).  
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INFORMAL G U I DELINES OF THE ATTORNEY GENERAL 

January 1 2, 1 994 

Honorable Pete T. Cenarrusa 
Secretary of State 
STATEHOUSE MAIL 
Boise, ID 83720 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Notaries Public 

Dear Mr. Cenarrusa: 

Question Presented 

Does a non-resident employee working for the Bonnevi l le 
Power Administration (BPA) in Portland, Oregon,  and making 
frequent business trips to Idaho qualify to be commissioned as a 
notary public? 

Conclusion 

BPA employees l iving in Portland and doing business in  
Idaho comply with the requirements of  Idaho Code § 5 1 - 1 04(2) 
and may qual ify to be notaries publ ic provided that the other qual
ifications in Idaho Code § 5 1 - 1 04 are met. 

Analysis 

The BPA's Oregon employees frequently v isit Idaho on 
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business trips. In conducting the -BPA's business, the employees 
often travel to remote Idaho locations in order to obtain necessary 
documents. Many of these documents need to be notarized. The 
question is whether these non-resident employees qualify to be 
notaries public under Idaho law. 

Idaho Code § 5 1 - 1 04(2 )  states that non-residents may 
qual ify to be commissioned as notaries public if they are 
"employed in or doing business in the state of Idaho." (Emphasis 
added. ) The Oregon employees are not employed in the State of 
Idaho and, thus, do not qualify under that provision. To qualify 
to be notaries public under Idaho law, the BPA's Oregon employ
ees must meet the statutory requirement of "doing business in the 
state of Idaho." 

Idaho Code § 5 1 - 1 02 provides defini tions for title 5 1 ;  
however, it does not define "doing business." Moreover, the 
Idaho Legislature has not provided a general definition of "doing 
business" in the statutes. The available legislative history taken at 
the time of the adoption of § 5 1 - 1 04(2) provides no addi tional 
guidance as to the definition of "doing business." Guidance, 
therefore, must be obtained from case law. 

Courts have frequently held that i t  is difficult to precisely 
define the term "doing business." In State Highway and Public 
Works Commission v. Diamond S .  S. Transp. Corp. , 34 S.E.2d 
78,  80 ( N .C. 1 945) ,  the North Carolina S upreme Court, in 
discussing the phrase "doing business" held: 

It has been frequently pointed out that no 
satisfactory general definition can be made of the 
phrase "doing business" as found in our statutes, 
and that, general ly  speaking, each case must be 
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determined on its own facts. "No all embracing 
rule as to what is doing business" has been laid 
down. The question is one of fact, and must be 
determined largely according to the facts of each 
individual case, rather than by application of fixed 
definite rules. 

(Citations omitted.) The Idaho Supreme Court echoed the hold
ings of the North Carol ina court in Adjustment Bureau of the 
Portland Assoc. of Credit Men v. Conley, 44 Idaho 1 48, 1 52 
( 1 927), stating that: 

The question of when a foreign corporation is doing 
business within a state . . .  must be decided upon the 
particular facts and circumstances entering into the 
transaction. 

(Citation omitted. )  However, the Oregon Supreme Court, in Haas 
v. Ell is , 36 1 P.2d 820, 826 (Oreg. 1 96 1  ) ,  held the term "doing 
business" general ly means "engaging in activities in the pursuit of 
gain." The general definition adopted by the Oregon court 
appears to be a safe rule  of thumb to use when reviewing the facts 
of each out-of-state applicant on a case-by-case basis. 

In the present case, i t  appears that the BPA employees are 
requesting to be commissioned as notaries public for the purpos
es of carrying out job-related duties when on business trips in  
Idaho. As  such, i t  would appear that the BPA employees meet the 
"doing business" requirement contained in Idaho Code § 5 1 -
1 04(2). If the employees meet the other qualifications contained 
in Idaho Code § 5 1 - 1 04, their request to be commissioned as 
notaries publ ic should be granted. 
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I hope this adequately addresses your question . If you 
have any addi tional questions with reference to this or any other 
matter, please contact me. 
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Very truly yours, 

TERRY B. ANDERSON 
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Regulation and 
State Finance Divi sion 
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January 1 2, 1 994 

Mr. Fritz A. Wonderl ich 
BENOIT, ALEXANDER, SINCLAIR, DOERR, 

HARWOOD & HIGH 

1 26 Second Avenue North 
P.O. Box 366 
Twin Falls, ID 83303-0366 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUB1\1ITTED FOR YOUR GUIDANCE 

Re: 1 992 House Bi l l  No. 754 

Dear Mr. Wonderlich : 

This letter is i n  response to your inquiry concerning 1 992 
House Bi l l  No. 754. House B i l l  No. 754 was approved by the 
1 992 legislature. The bi l l  amended the Idaho Bui lding Code 
Adv isory Act, Idaho Code § 39-4 1 0 1 ,  et seq. Your specific i nquiry 
is whether the amendments to the act require the City of Twin  
Fall s  to  adopt and enforce the Americans wi th Disabi lities Act 
Part III (appendix A to Part 36-Standards for Accessible 
Design), Accessibility Guidelines for Bui ldings and Faci lities and 
subsequent editions, and the Americans with D isabilities Act Part 
II, Accessib i lity Guidelines for Buildings and Facil i ties, and 
Transportation Facil ities (the "ADA") .  I will address your inquiry 
and also discuss the possible sanctions that may be imposed 
against the City of Twin Fal ls  if it faiis to adopt and enforce the 
ADA. 
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House Bil l  754 amended, inter alia, sections 39-4 1 09(3) 
and ( 8 )  of the act by deleting the 1 96 1  ANSI accessibi l i ty stan
dards and adding ( substituting) the ADA's standards. Idaho Code 
§§ 39-4 1 1 6(3 )  and (8 )  now read as follows: 

The following codes are hereby adopted for the 
state of Idaho: 

(3) Americans with Disabil ities Act (ADA) 
Part I I I ,  (Appendix A to Part 36-Standards for 
Accessible Design), Accessibility Guidelines for 
Bui ldings and Facil ities as published in the Federal 
Register Volume 56 No. 1 44, Friday, July 26, 1 99 1 ,  
and subsequent edi tions and this shall also be 
known as UBC Standard 3 1 - 1 ;  

(8 )  Americans with Disabi li ties Act (ADA) 
Part I I ,  Accessibi lity Guidelines for Buildings and 
Faci l i ties, and Transportation Faci l ities as publ ished 
in the Federal Register Volume 56 No. 1 73, Friday, 
September 6, 1 99 1 .  

House Bi l l  754 amended section 39-4 1 1 6(2) of the act to 
require local governments to adopt the ADA even if they choose 
not to comply with the remaining provisions of the act. Section 
39-4 1 1 6(2) now reads as follows: 

(2) Regardless of whether or not a local 
government opts to comply with the other sections 
of this act, they shal l  adopt the Americans with 
Disabil i ties Act (ADA) Part III , (Appendix A to Part 
36-Standards for Accessible Design), Accessibi l i ty 
Guidelines for Buildings and Faci l i ties as publ ished 
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in the Federal Register Volume 56 No. 1 44 Friday, 
July 26, 1 99 1  and subsequent editions and this shal l 
also be known as UBC Standard 3 1 - 1  and the 
Americans with Disabi l i ties Act (ADA) Part I I ,  
Accessibi l i ty Gu idelines for Bui ldings and 
Facil ities, and Transportation Facil ities as publ ished 
in the Federal Register Volume 56 No. 1 73 ,  Friday, 
September 6, 1 99 1 .  

(Emphasis added. )  

House Bil l  754 was introduced i n  order to replace chapter 
3 1 - 1  of the Uniform Bui lding Code ( UBC) with the ADA's new 
accessibil ity guidelines and to require local governments to adopt 
those guidelines in order to ensure statewide construction unifor
mity and ADA compl iance. House Bil l  754's statement of 
purpose reads as fo llows: 

1 .  Section 39-4 1 09 is amended to adopt the 
latest addition [sic] of the Uniform Bui lding Code, 
as adopted by the Idaho Building Code Advisory 
Board for the State of Idaho. 

2. To replace Chapter 3 1 - 1  of the UBC with 
the Americans with D isabi l it ies Act Part I I I  
Standards and subsequent revisions which i s  the 
Federal Accessibil i ty Law as the reference standard 
regarding new and existing buildings. 

3 .  Add the Americans with Disabil i ties Act, 
Part 11 Standards as the accessibili ty guidelines for 
transportation faci lities. 
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4 .  Section 39-4 1 1 6  sub-section I I  is added to 
mandate for local governments Americans with 
Disabi l i ties Act Accessibi l ity Guidelines Part I l l  
( replaces Chapter 3 1 - 1  of UBC) and Americans 
with Disabil ities Act Part II  as the accessibil ity 
guidel ines for transportation fac i l ities. 

In summary, this legis lation will serve to 
provide improved uniformity for compliance with 
the Federal Accessibi l ity Laws and bring them into 
the Uniform Bui lding Code for the State of Idaho. 

(Emphasis added.) Second Regular Session of the 5 1  st Idaho 
Legis lature of 1 992 ,  House B i l l  No. 754, Statement of 
Purpose/Fiscal Impact. 

The fact that House B i ll 754 was intended to ensure 
statewide compliance w ith the ADA is i l l ustrated by the testimo
ny of Representative Ruby Stone before the Senate Local 
Government and Taxation Committee: 

Representative Ruby Stone simply went through 
the changes i n  House B i l l  754. The changes deal 
primari ly  with revisions to the Idaho Building Code 
Advisory Act (Title 39, Chapter 4 1  ). The changes 
bring the Idaho laws into compliance with the 
Americans with Disabi l i ties Act Part I I I  (Standards) 
. . . .  Thi s  is a very comprehensive and complex law. 
We need to use the same standards throughout the 
state for accessibi l ity for the disabled. 

(Emphasis  added.) Idaho Senate Local Government and Taxation 
Committee Minutes, March 1 1 , 1 992, at p. 2. 
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The testimony of Dave Hand before the same committee 
further demonstrates that House Bi l l  754 was intended to require 
( Idaho) state and local governments to adopt the ADA's accessi
bil ity standards for purposes of construction uniformity: 

Dave Hand, Innkeeper's Assoc iation , spoke i n  
support of House Bi l l  754. Right now there are 
seven hotels that are under construction or in the 
planning stages. Prev ious to this time, the hotels 
have been in compliance with the ANSI standards, 
the ADA standards are more stringent than the 
ANSI stundards. The planners have been confused 
with the differences in the two standards. This bi l l  
wil l  help to clarify the requirements that they 
should go by in the construction, as well as the 
inspectors and all others that are involved. He reit
erated that the changes to be made must be readi ly  
achievable and without undue hardship. 

(Emphasis added.) Id. at p. 3 .  

Title I I  o f  the Americans with Disabilities Act o f  1 990 
prohibits discrimination on the basis of disabil i ty in "al l services, 
programs, and activities of public entities ." 42 U.S .C.  §§ 1 2 1 3 1  
through 1 2 1 34. Title II regulations describe the scope of Title II 
as including "all services, programs, and activities provided or 
made avai lable by state and local governments or any of their  
instrumental i ties or agencies, regardless of the receipt of Federal 
financial assistance." 28 C.F.R. part 35,  appendix A (Section-by
Section Analysis). Title II "appl ies to anything a public  entity 
does." Id. All governmental activ ities of public entities are 
covered "even if they are carried out by contractors." Id. 
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The City of Twin  Falls would violate Title II if i ts building 
department approved for construction a building designed in 
violation of the ADA. 28 C.F.R. § 35 . 1 30 . Section 35 . 1 30 
provides, inter alia, as fol lows: 

(b)( l )  A public entity, in providing any aid, 
benefit, or service, may not, directly or through 
contractual, l icensing, or other arrangements, on the 
basis of disabil i ty-

. . .  (v )  Aid or perpetuate discrimination 
against a qualified individual with a disabil i ty by 
providing significant assistance to an agency, orga
nization, or person that discriminates on the basis of 
disabil ity in providing any aid, benefit or service to 
beneficiaries of the public entity 's program; . . .  

(3) A public entity may not, directly or 
through contractual or other atTangements, uti l ize 
criteria or methods of administration: 

(i) That have the effect of subjecting quali 
fied individuals with disabi lities to discrimination 
on the basis of disabil ity ; . . .  (or) 

(6) A public entity may not administer a 
l icensing or certification program in a manner that 
subjects qualified individuals with disabil ities to 
discrimination on the basis of disability, nor may a 
public entity establ ish requirements for the 
programs or activities of l icensees or certified enti
ties that subject qualified individuals with disabil i
ties to discrimination on the basis of disabil i ty . . .  
(or) 
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(d) A public entity shall administer services, 
programs, and activities in the most integrated 
setting appropriate to the needs of qual ified indiv id
uals wi th disabil ities. 

The Ci ty of Twin  Fal ls  may not, withou t  violating Section 
35 . 1 30, aid, benefit, or assist through the admin istration or carry
ing out of its programs, services, or activities any person or enti
ty that discriminates on the basis of d isability .  Accordi ngly, the 
city would v iolate Section 35 . 1 30 if  it licensed or certified a 
building for construction that was designed or constructed i n  

violation of the ADA. l Id. Since the city may not approve for 
construction a building designed in violation of the ADA, it must, 
in essence, enforce compliance with the ADA through its building  

') 
program ..... 

In summary, Title II of  the ADA and Idaho Code § 39-
4 1 1 6(2 )  require the Ci ty of Twin Fall s  to adopt and enforce the 
ADA.  

There are many potential federal, state and private sanc
tions for violations of  the ADA. Section 203 of the ADA provides 
that the remedies, procedures, and rights set forth in Section 505 
of the Rehabi l i tation Act of 1 973 ,  29 U.S .C. § 794a, for enforce
ment of Section 504 of  the Rehabi l i tation Act ,  which prohibits 
discrimination on the basis of handicap, shal l be the remedies, 
P-rocedures and rights for enforcement of Title I I .  28 C .F.R. part 
35, Appendix A; 42 U.S.C. § 1 2 1 33 ;  and 28 C.F.R. part 35 ,  
subpart F (Compliance Procedures). Section 505, i n  turn, incor
porates by reference the remedies, procedures, and rights set forth 
in Title VI of the Civil Rights Act of 1 964 (42 U.S.C. § 2000d . )  
28 C .F.R. part 35, Appendix A .  
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28 C.F.R. § 3 5 . 1 7 1  establ ishes procedures for determin ing 

jur isdiction and responsibil it y  for processing compla ints against  
pub l ic  ent i t ies .  Complaints may be fi led w i th a federal agency 

with jurisdic tion or the United States Department of Justice. Id. 

The compla in t  is  processed b y  the des ignated federal agency. 2 8  

C .F.R .  § 35 . 1 72 .  I f  the complaint i s  not resolved by the agency, 

it i s  referred to the Department  of Justice for administrative reso
lut ion or a l awsuit. 2 8  C.F.R.  § 35. 1 73 .  Title I I  regulations do not 

requ i re complainant s  to exhaust administrat ive remedies before 

fi l ing a private lawsui t .  28 C .F.R. part 35, Appendix A (Analysi s  

of S ection 3 5 . 1 72) .  

As previously stated, the remedies availab le  under the 

Rehabi l i tation Act of  1 973 are  also avai lable to Title I I  l i tigants. 

Depending upon the case, declaratory, injunctive, and/or mone

tary rel ief m ay be avai l able. See, e.g. , Smith v. Barton, 9 1 4  F.2 d  

1 330 (9th C i r. ) ,  cert. denied, _ U. S .  _, 1 1 1  S .  C t .  2825, 1 1 5 

L .  Ed. 2d 995 ( 1 99 1  ) .  Final l y, attorneys' fee s  and costs may be 
awarded to the prevai l ing party, unless the United S tates i s  the 

prevai l ing party. 28 C .F.R. § 35 . 1 75 .  

I n  addit ion t o  federal and private actions, the Idaho 

Department of Labor and Industrial S ervices has the authority to 

bring ADA enforcement act ions. Idaho Code § 39-4 1 04. The 

department may seek an injunction to prevent the cons truction of 

a bu i lding that does not conform to the requirements of the Idaho 
B u i lding Code Adv isory Act .  Idaho Code § 39-4 1 25 .  A lso, any 

person who w i l lful ly v iolates any provision of  the Act or the rules 

promulgated pursuant thereto  may be "gu i lty of a m isdemeanor, 

and upon conviction, shall b e  fined not more than three hundred 

dol l ars ($300), or i mprisoned for not more than ninety (90) days 

or by both fine and i mprisonment." Idaho Code § 39-4 1 26.  
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In conclusion, fai lure to aclopt and enforce the ADA as 
required by Idaho Code § 39-4 1 1 6(2) and Title II of the ADA may 
subject Twin Fal l s  to federal, state, and private compliance 
actions. 

Very truly yours, 

THOMAS B . DOMINICK 

Deputy Attorney 
General Department of 
Labor and Industrial 
Services 

I Title I I  also i ncorporates those provisions of Titles I (discrimination 

in employment) and I I I  (public accommodations) of the ADA that are not 

inconsistent with the regulations implementing Title V of the Rehabilitation 
Act of 1 973 (29 U.S.C.  §§ 790-94) .  28 C.F.R. part 35, Appendix A (Analysis 

of Section 35 . 1 03 ). 

2 Title I I  does not preempt Idaho Code § 39-4 1 1 6(2 ) .  Section 39-

4 1 1 6(2) requires adoption of the A DA and does not conflict with it. Congress 
never intended the ADA to displace n<Jncontradictory federal or state laws. 28 

C.F.R.  part 35,  Appendix A (Analysi� of Section 35.  I 03) .  
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January 1 4, 1 994 

Representative Michael K .  Simpson 
Speaker of the House 
STATEHOUSE MAIL 
Boise, Idaho 83720 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Duration of Judgment Lien for Child Support 

Dear Mr. Speaker: 

The following is in response to your request for legal guid
ance relating to the enforcement of judgment l iens against real 
property ari sing from spousal maintenance and child support 
judgments. 

The i ssue i s  the duration of a l ien based on a judgment for 
chi ld support. I t  i s  the conclusion of this office that, pursu ant to 
Idaho Code * l 0- 1 1 1 0, a j udgment for chi ld support contin ues as 
a l ien for five years from the date of judgment. 

Idaho Code * I 0- 1 I I 0 sets forth the procedures for obtain
ing a lien against real property. That section provides in part: 

A transcript or abstract of any judgment or decree 
of any court of thi s  state or any court of the United 
States the enforcement of which has not been 
stayed as provided by law, if rendered within this 
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state, certified by the clerk having custody thereof, 
may be recorded with the recorder of any county of 
this state, who shall immediately record and docket 
the same as by law provided, and from the t ime of 
such recording, and not before, the judgment so 
recorded becomes a l ien upon all real property of 
the judgment debtor in the county, not exempt from 
execution, owned by him at the t ime or acquired 
afterwards at any t ime prior to the expiration of the 
l ien; provided that where a transcript or abstract i s  
recorded of any j udgment or decree of divorce or 
separate maintenance making provi sion for install
ment or periodic payment of sums for maintenance 
of children or al imony or allowance for wife's 
support, such judgment or decree shall be a lien 
only in an amount for payments so provided, del in
quent or not made when due. 

I t  i s  clear from the language of the statute itself that the 
legislature intended this statute to apply to judgments for child 
support. Next, the statute provides : 

The l ien continues five (5)  years from the date of 
the judgment, unless the j udgment be previously 
satisfied, or unless the enforcement of the judgment 
be stayed upon an appeal as provided by law. 

It  is equally clear from this  provision that all l iens, i nc lud
ing those resul ting from the recording of a judgment for child 
support, expire five years from the date of the judgment, unless 
the judgment is renewed pursuant to Idaho Code § I 0- 1 1 1 1 . That 
section states: 
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10- 1 1 1 1. Renewal of judgment-Lien.
Unless the judgment has been satisfied, at any time 
prior to the expiration of the l ien created by section 
l 0- 1 1 1 0, Idaho Code, or any renewal thereof, the 
court which entered the judgment may, upon 
motion, renew such judgment. The renewed judg
ment may be recorded in the same manner as the 
original j udgment, and the l ien established thereby 
shall continue for five (5 )  years from the date of 
j udgment. 

This section contemplates a two-step process in order to 
renew a l ien. First, the j udgment creditor must motion the court 
which entered the judgment to renew the j udgment. Second, the 
judgment creditor must record the renewed judgment in the coun
ty where the real  property is located. The judgment must be 
renewed within five (5) years of the judgment. The lien estab
lished as a result of this process continues for five (5) years from 
the date of the renewed judgment. 

Please fee l  free to contact me if you wish further guidance 
on this i ssue. 
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Sincerely, 

MARGARET C. LAWLESS 

Deputy Attorney 
General 
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January 1 9, 1 994 

The Honorable Dean L.  Cameron 
Idaho S tate Senate 
STATEHOUSE MAIL 
Boise, ID 83720 

TIDS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATIORNEY GENERAL SUBMITIED FOR YOUR GUIDANCE 

Re: S mall Employer Health Insurance Availabi l i ty Act 

Dear Senator Cameron: 

The Attorney General has asked me to respond to your 
letter of November 23, 1 993. Your letter presents two questions 
for review. 

First, does the S mal l Employer Health Insurance 
Availab i l ity Act, chapter 47, t i tle 4 1 , Idaho Code, requ i re the 
implementation of rules? 

Second, do the basic and standard health insurance plans 
developed by the Health Benefit Plan Committee and approved by 
the Director of I nsurance pursuant to Idaho Code § 4 1 -47 1 2  meet 
the definition of a rule as provided in the Administrative 
Procedure Act? 

I n  addressing your questions, it is helpfu l to first look 
briefly at the history and intent of chapter 47, t i tle 4 1 ,  entitled 
"Smal l Employer Health Insurance Availabil ity Act." 
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1.  History 

The S mall Employer Health Insurance Availability Act 
(the Act), chapter 47 , ti tle 4 1 ,  was passed by the Idaho Legislature 
in the 1 993 legislative session. Its purpose i s  to "promote the 
avai labil ity of health insurance coverage to small employers 
regardless of their health status or claims experience . . . .  " Idaho 
Code § 4 1 -4 702. The Act attempts to accomplish its stated 
purpose in the following manner. 

The Act requires, as a condition of transacting business i n  
the state, that all small employer insurance carriers ("carriers") 
offer to smal l employers at least two types of health benefit plans; 
a basic health benefit plan and a standard health benefit plan. 
Idaho Code § 4 1 -4708.  

Idaho Code § 4 1 -47 1 2  reqmres the Director of the 
Department of Insurance to appoint a health benefit plan commit
tee and then provide two types of procedures for approval of basic 
and standard health benefit plans. Under the first procedure, the 
heal th benefit plan committee designs a basi c  health benefit p lan 
and a standard health benefit plan and submits them to the direc
tor for approval . Under the second procedure, the committee 
rev iews alternative basic and standard health benefit plans 
submitted by the carriers themselves and makes recommenda
tions to the Director of the Department of Insurance for approval 
or rejection of these individual plans .  Once plans submitted by 
carriers are approved, those plans can be used rather than the 
plans designed by the committee. 

The Act also establi shes a small employer carrier reinsur
ance program which is to be supervised by an eight-member 
board appointed by the Director of the Department of Insurance. 
Idaho Code § 4 1 -47 1 l .  The Act further requires the Department 
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of Insurance to regulate the establishment of classes of business 
and premium rates by carriers. Idaho Code §§  4 1 -4705 , 4 1 -4706. 
In addition, the Act mandates renewabi l ity of small employer 
health insurance benefits unless the insurer meets one or more of 
the statutori ly de lineated exceptions for renewal . Idaho Code 
§ 4 1 -4707 . 

In sum, the Act provides a statutory framework for increas
ing the availabi l ity of small employer insurance coverage in the 
state. Your first question, in essence, asks whether the A.ct is self
enacting or whether rulemaking is required to carry out the intent 
of the legislature. 

2. Necessity of Rulemaking 

The Administrative Procedure Act (APA) defines "rule" as 
fol lows: 

[T]he whole or a part of an agency statement of 
general applicabil i ty that has been promulgated in 
compliance with the provisions of this chapter and 
that implements, interprets, or prescribes : 

(a) law or policy, or 

(b) the procedure or practice require-
ments of an agency. The term includes the amend
ment, repeal, or suspension of an existing rule, but 
does not include: 

( i )  statements concerning only the 
internal management or internal personnel pol icies 
of an agency and not affecting private rights of the 
public or procedures available to the public;  or 
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( i i )  declaratory rul ings issued 
pursuant to section 67-5232, Idaho Code; or 

( i i i )  intra-agency memoranda; or 

( iv )  any written statements given 
by an agency which pertain to an interpretation of a 
rule or to the documentation of compl iance with a 
rule. 

(Idaho Code § 67-520 I . ) In the comments following Idaho Code 
* 67-520 1 which refer to the definition of a "rule," it is noted that 
an agency may "promulgate a rule only by complying with the 
procedure set out in the Administrative Procedure Act ." It i s  
further noted that the i mposition by an agency of  legal obl igations 
on a class of persons i s  a rule and, to impose such legal obl iga
tions, an agency must promulgate rules pursuant to the APA. 

Idaho Code § 4 1 -4 7 1 5  requ i res the Director of the 
Department of insurance to promulgate rules in  accord with the 
APA, chapter 52, title 67, Idaho Code, for the implementation and 
administration of the small e mployer health coverage reform act . 
Thus,  it is clear the legislature intended that the director promul
gate regulations and a review of the Act provides a number of 
areas where rulemaking would be appropriate. 

Idaho Code * 4 1 -4 705 allows a caITier to establish separate 
classes of businesses in certain  l imited situations. The Director of 
the Department of Insurance may wish to establish procedures for 
bringing small employer carriers in to compl iance with the 
requirements of Idaho Code § 4 1 -4705 and further may wish to 
establ i sh procedures approving classes of bus inesses .  
Establishment by an agency of procedure or practice requ ire
ments generally applicable to small e mployer carriers meets the 
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definition of a rule and would also require rulemaking. Idaho 
Code § 67-520 1 ( 1 6)(b). 

Idaho Code § 4 1 -4706 provides restrictions and maximum 
levels of i ncrease for premium rates on health benefit plans. The 
Director of the Department of Insurance may wish to establ ish 
procedures for small employers to demonstrate compliance with 
the provi sions of thi s section. Establ ishing procedures for 
compliance by carriers meets the definition of a rule as provided 
in Idaho Code § 67-520 1 ( 1 6) and i t  was clearly contemplated by 
the legislature that regulations would be promulgated in  this area. 
See Idaho Code § 4 l -4706(k). 

Idaho Code § 4 1 -4 7 1 0 allows a carrier to apply with the 
Director of the Department of Insurance to become a risk-assum
ing carrier. The director may contemplate establ ishing proce
dures for the appl ication and review by the department of the risk
assuming carrier applicants. Such procedures would also qual i fy 
as rules. 

Idaho Code § 4 1 -4 7 1 1 requires that the small employer 
carrier rei nsurance program board establish a plan of operation 
which includes, among other things, procedures for selecting an 
administering carrier, procedures for reinsuring risks in accord 
with the Act and procedures for collecting assessments from rein
suring carriers to fund claims. Idaho Code § 4 7-4 7 1 1 (7) .  The 
plan is to be submitted by the board and approved by the director. 
However, since the plan i mposes legal obl igations on a class of 
people, it meets the defini tion of a rule and should be promulgat
ed through the APA rulemaking process. 

In conclusion, it is clear that there are numerous areas 
appropriate for rulemaking under the Smal l  Employer Health 
Insurance Avai labi l i ty Act. However, the question remains as to 
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whether the bas ic health benefit plan and the standard health 
benefit plan designed by the health benefit plan committee 
pursuant to * 4 1 -4 7 1 2  and approved by the Director of the 
Department of Insurance must go through a rulemaki11g process. 

3. Health Benefit Plans as Rules 

As previously stated, Idaho Code * 4 1 -4 7 1 2  requires 
appointment of a health benefit plan committee charged with the 
responsibi l i ty of, among other th ings, designing two health care 
plans : a basic health benefit plan and a standard health benefit 
plan . The plans are to be consistent with benefit plans of health 
maintenance organizations and the statute recommends some cost 
containment features that the committee may include in the plans. 

The committee i s  required within 1 80 days after its 
appointment to submit the plans to the director for approval . 
Cun-ently, the committee has been appointed by the director, 
plans have been prepared and submitted, and the director has 
approved the plans. The plans are avai lable for use by caffiers 
unless the carriers prepare their own plans and submit them for 
approval to the Department  of Insurance. 

At issue is whether the two plans original ly  prepared and 
submitted by the committee to the Director of the Department of 
Insurance and ultimately approved by him must now go through 
rulemaking. To be a "rule" under the APA, the plans must meet 
the following criteria: 

l .  Be an agency statement of general applicabi l ity ;  
i. e. , impose legal obl igations on a class of people; 

2 .  Implement, i nterpret,  or prescribe law or pol icy or 
the procedures or practice requirements of  the 
(agency); and 
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3 .  Be  promulgated i n  compliance with the provi sions 
of the APA. 

For the reasons delineated below, the p lans designed by the 
committee and approved by the director do not meet this defini 
tion. 

First, Idaho Code § 4 1 -4 7 12 does not require that the plans 
drafted by the committee and approved by the director be the only 
plans available for use by small employer carriers. Rather, the 
statute provides that carriers may use alternative p lans that are 
submitted and approved by the director after review by the 
committee. Idaho Code § 4 l -47 1 2(3)(b). Thus, the plans are not 
agency statements of general appl icability imposing a legal oblig
ation on a c lass of persons. The plans are merely available for use 
by any carrier i f  that carrier chooses. 

The plans also do not implement, interpret, or prescribe 
law or policy or the procedure or practice requirements of the 
agency. Rather, the plans are the products of the committee's 
fulfi l lment of its statutory responsibility to create contracts of 
insurance avai lable for u se by small employer carriers. If § 4 1 -
47 l 2  provided a l imited procedural framework for the appoint
ment of a committee and the development of the p lans, it may be 
appropriate for the Department of Insurance to promulgate rules 
to interpret or prescribe a procedure for the committee. However, 
unlike other areas of the Small Employer Health Insurance 
Availab i li ty Act previous ly referenced, § 4 1 -47 1 2  provides a clear 
procedural process for the design and approval of the health bene
fit plans .  As such, it does not appear necessary for the department 
to further interpret the law or develop procedures through promul
gation of rules and to do so may be redundant. 
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Conclusion 

The Small Employer Health Insurance Availability Act 
requires the Department of Insurance to enact rules for the imple
mentation and administration of the Act. There are areas within 
the Act where rulemaking would  be appropriate in implementing 
the intent of the legislature and carrying out the administration of 
the Act. A number of those areas have been referred to i n  the 
analysis .  Whenever the Department of Insurance wishes to 
impose legal obl igations on a class of people i n  an effort to estab
l ish procedures or interpret the statutory provisions provided 
under the Act, the department must promulgate rules pursuant to 
the provisions of the Administrative Procedure Act .  

However, with reference to the plans of insurance devel
oped by the health benefit plan committee and approved by the 
D irector of the Department of Insurance, it appears that a suffi
cient statutory procedure has been established by the legislature 
for the design and approval of the plans. Further, it appears that 
the plans developed by the committee and approved by the direc
tor do not meet the definition of a rule since the plans do not 
impose legal obligations on a class of people. As such, it would 
be unnecessary for the Department of Insurance to promulgate the 
plans in the form of a rule. 
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Very truly yours, 

TERRY B .  ANDERSON 

Chief, B usiness 
Regulation and 
State Finance Div ision 
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Mr. A. Dean Tranmer 
Pocatello City Attorney 
P.O. Box 4 1 69 
Pocatello, ID 83205 

February 9, 1 994 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Bannock Regional Medical Center 

Dear Mr. Tranmer: 

You requested an opinion from this office regarding the 
denial of a conditional use permit by the Pocatel lo  City Counci l  
and whether certain members of the city counci l  had confl icting 
interests in the matter. According to your letter, the Bannock 
Regional Medical Center applied to the City of Pocatello for a 
conditional use permit i n  order to expand its faci li ty. After a 
public hearing, the c ity's community development commission 
recommended that the conditional use permit be granted. Upon 
review, the c ity counci l  voted to reject the community develop
ment commission's recommendation and denied the Bannock 
Regional Medical Center's request for a conditional use permit. 

The Bannock Regional Medical Center has raised the issue 
whether a member of the c ity council had a conflict of interest 
when considering the conditional use permit application. Thi s  
councilmember, Ed  Brown, sits on the Board of Directors for  the 
Pocatello Regiom1l Medical Center which you state is a "competi 
tor" of  Bannock Regional Medical Center. Mr. Brown receives no  
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compensation for his role as a director and has no pecuniary inter
est in the Pocatel lo Regional Medical Center. (A former coun
cilmember, Earl Pond, was a member of the Pocatello Regional 
Medical Center's foundation, a fundraising entity for the medical 
center when this matter came before the counci l .  Councilman 
Pond has s ince left the c ity council and would not participate in 
any counci l  reconsideration of the conditional use permit .) 

Councilman Brown has no direct interest or association 
with Bannock Regional Medical Center. Nevertheless, Bannock 
Regional Medical Center contends that Councilman Brown's 
association with Bannock Regional Medical Center's main 
competitor creates a conflict of interest within the framework of 
Idaho Code § 67-6506 as well as the Ethics in Government Act of 
1 990, chapter 7, title 59, Idaho Code. Our analysis wi l l  focus 
upon Idaho Code § 67-6506 since it deals specifical ly with zoning 
proceedings and is  prohibitory in  nature. Our conclusions \Nould 

be no different if Idaho Code § 59-70 l ,  et al. were discussed. l 

IDAHO CODE § 67-6506 

Idaho Code § 67-6506 is set forth in the Local Planning 
Act of 1 975, chapter 65, t itle 67, Idaho Code. This statute 
prohibits public officers from participating in planning or zoning 
proceedings in which they have an economic interest: 

A governing board creating a planning, zoning, or 
planning and zoning commission, or joint commis
sion shall provide that the area and interests within 
its jurisdiction are broadly represented on the 
commission. A member or employee of a govern
ing board, commission, or joint commission shal l 
not participate in any proceeding or action when the 
member or employee or his employer, business 
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partner, business(,) associate, or any person related 
to him by affinity or consanguinity within the 
second degree has an economic interest in the 
procedure or action . Any actual or potential inter
est in any proceeding shal l be disclosed at or before 
any meeting at which the action is being heard or 
considered. A knowing violation of this section 
shall be a misdemeanor. 

(Emphasis  added. )  This provision is specific in that the conflict 
must be economic in nature. Unlike many other states '  zoning 
laws, personal bias alone is not an enumerated factor in deter
mining conflicting interest. See Conn. Gen. Stat. Ann. § 8- 1 1 ; 
N .J .  Stat. Ann. § 40:55- 1 .4. 

The Idaho Supreme Court construed Idaho Code § 67-
6506 in Manookian v. B laine County, 1 1 2 Idaho 697, 735 P.2d 
l 008 ( 1 987) .  In that case, Idaho Power applied for a conditional 
use permit  to build a power transmission line through B laine 
County. The proposed route for the power l ine crossed property 
owned by a county planning and zoning commissioner and a 
county commissioner. The conditional use permit over that route 
was denied and an alternate route was approved by the county. 
Both the planning and zoning commissioners and the county 
commissioner participated in the proceedings advocating their 
positions. 

The landowners impacted by the alternate route challenged 
the conditional use permit, charging that the proceedings were 
invalid due to the conflicts of the county commissioner and the 
planning and zoning commissioner. The district court agreed and 
voided the conditional use permit due to the participation of the 
two interested public officials. 
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Upon review, the Idaho Supreme Court affirmed, stating: 

Appellants argue that the construction of a high 
voltage public util ity transmission l ine across a 
person ' s  property does not have the type of 
economic effect contemplated by 67-6506 on that 
property. We d isagree. First, construction of such 
a development requires not only zoning approval 
but also the purchasing of easements from the 
affected property owners. In this case, Purdy had 
already sold Idaho Power an easement creating a 
measurable economic i mpact on his property. 
Second, by their very nature, uti l i ty transmission 
l ines impact the land they occupy both visual ly and 
physically. Depending on the present and future 
use of the property, there are innumerable ways the 
effects could be encountered. For example, the 
location of transmission l ines may render property 
unsuitable for residential use and thereby foreclose 
that possibi l i ty of future development to the 
landowner. S uffice it  to say that the location of 
such lines could adversely affect the property, and 
this adverse effect can be quantified in economic 
terms. 

1 1 2 Idaho at 70 l ,  735 P.2d 1 0 1 2  (emphasis added) .  

Justice Shepard dissented, arguing that any impact upon 
the commissioners ' property could not be established from an 
economic standpoint. Therefore, he argued, the interest was not 
prohibited by Idaho Code § 67-6506 and the officials '  participa
tion was not i l legal . It is clear from Idaho Code § 67-6506 and 
Manookian that the prohibited interest must be "a measurable 
economic interest" or the adverse effect must be such that i t  "can 
be quantified in economic terms." 
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In reaching its conclusion, the court noted the strong 
publ ic policies estab l ished by the legislature in prohibiting inter
ested parties from participating in  zoning proceedings: 

In adopting 67-6506, the legislature acted to assure 
that, consistent with our democratic principles, only 
impartial and objective persons make decis ions 
affecting other persons' l iberty and property. 

Further, the court stated the importance of this public policy in 
relation to the remedies available to the public through the courts : 

The policy behind the statute i s  essential because, 
under the Idaho Administrative Procedure Act, LC. 

§ § 67-520 I et seq. , the findings of fact of an admin
istrative agency are subject to review only under the 
"substantial evidence test" on appeal to a district 
court. LC. § 67-52 1 5(f), (g)(5) ;  Van Onlen v. State 

Dept. qf Health & We�fare, l 02 Idaho 663 , 637 P.2d 
1 1 59 ( 1 98 1  ) .  In Idaho a district court may reverse 
a zoning decision only i f  one of the grounds set 
forth in subsection (g) of thi s  section is found to 
exist. Love v. Board of County Comm 'rs, 1 08 Idaho 
728, 70 l P.2d 1 293 ( l  985) .  With appellate review 
so l imited, it i s  imperative that biased or potentially 
biased commissioners be barred from participating 
in the zoning procedure. 

1 1 2 Idaho at 70 l ,  735 P.2d at l 0 1 2  (emphasis added). The statute 
is aimed at barring participation by those who may be biased or 
potentially biased by virtue of some measurable economic inter
est i mpacted by their decision. 
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COUNCILMAN BROWN 

Councilman Brown, as a board member of the Pocatel lo 
Regional Medical Center, is ,  at a minimum, a "business associ
ate" of the medical center, which brings his relationship within 
the scope of Idaho Code § 67-6506. Although Councilman 
Brown may have no personal pecuniary interest in the medical 
center, when acting as a member of the board, the board exercis
es all corporate powers, directly or by delegation, over the busi
ness affairs of Pocatel lo Regional Medical Center. Further, 
Counci lman Brown has a statutory duty to "serve, in good fai th, 
in a manner he reasonably believes to be in the best interests of 
the corporation." Idaho Code § 30- 1 -35.  His statutory responsi
bil ities as a director essentially create a unity of interest between 
Pocatello Regional Medical Center and Councilman Brown. 
Consequently, pursuant to Idaho Code § 67-6506, Counci lman 
Brown should not participate in the proceeding if Pocatello 
Regional Medical Center has a quantifiable economic interest in 
the proposed conditional use permit of Bannock Regional 
Medical Center. 

The determination whether a quantifiable economic inter
est exists is factual and one of degree. For example, a quantifi
able economic impact to a business such as a service station could 
be determined if another service station were to be built  directly 
across the street. On the other hand, it is doubtful that a quantifi
able economic impact could be identified if another station were 
built five mi les away which was one of dozens in  the area. 
Consequently, a public official facing the former situation should 
not participate if he is economical ly interested in the existing 
service station. The latter s i tuation probably would not pose a 
prohibited conflict of interest. As the above examples reflect, 
whether a quantifiable economic impact exists wil l  depend on the 
specific facts of each case. 
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Whether to refrain from participation is frequently a diffi
cult decision. For example, there is no doubt that remote, nebu
lous and speculative interests could handicap local governments 
to the point of inaction if every possible potential interest disqual
ified officials from acting. Justice Holmes noted in Graham v. 
United States 23 1 U .S . 474, 480 ( 1 9 1 3 ), that, "Universal distrust 
�reates universal incompetency." If every remote interest were 
suffic ient to disqualify public officials from doing their  duty, 
capable men and women would be discouraged from serving the 
public  and local governments could not competently provide the 
services expected of them. 

On the other hand, i t  is wel l  established that a publ ic  offi
cial owes an undivided loyalty to the public served, and a public 
officer cannot serve two masters at the same time. The public's 
i nterest in an unbiased process and impartial decisions must come 
before expediency. See 63A Am. Jur. 2d Public Officers and 

Employees � 322-324. Anderson v. Zoning Commission of City 
of Norwalk, 253 A.2d 1 6  (Conn. 1 968). 

Given our l imited information on the competitiveness of 
the medical centers in the Pocatello region, this office cannot 
definitively determine whether Counci lman Brown was prohibit
ed from participating in the conditional use permit matter. 
Nevertheless, given the competitiveness of the medical services 
market in general, and our own point of reference in Boise where 
two medical centers dominate the market, it seems very l ikely that 
a major expansion of Bannock Regional Medical Center would 
have a quantifiable economic impact upon Pocatello Regional 
Medical Center. In all l ikelihood, Pocatello Regional Medical 
Center does have an interest in the conditional use permit 
proceedings and Counci lman Brown should not participate when 
the conditional use permit is reconsidered by the city counci l .  
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In summary, while we recognize that we are not in a posi
tion to definit ively determine whether Poc' · ..: . Io  Regional 
Medical Center has a quantifiable economic interest in the 
outcome of the proceeding, based upon what we do know i t  
appears l ikely that Pocatello Regional Medical Center does have 
such an economic interest. Unless the facts are very different than 
we have been told, i .e . ,  this i s  a major expansion that is critical to 
Bannock Regional Medical Center's continued competitiveness 
in the market, our advice is that Counci lman Brown should not 
participate in the reconsideration proceeding. We also recom
mend that public officials refrain from participation in c lose 
cases. In c lose cases, the public 's  trust in having an unbiased 
decision and proceeding is at stake. Consequently, we recom
mend erring on the side of caution. 

I 1 4  

Yours very truly, 

FRANCIS P. WALKER 

Deputy Attorney 
General 
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February 25, 1 994 

Mr. Charles M.  Dodson 
DODSON & RAEON 

P. 0. Box 1 237 
Coeur d'Alene, ID 838 1 4  

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Mr. Dodson : 

I am responding to your request for an Attorney General 's 
Opinion regarding the use and rental of school district faci lities by 
sectarian groups. You have raised several questions concerning 
how such use relates to art. 9, § 5 of the Idaho Constitution as well 
as to federal and state case law on separation of church and state. 
Before answering the questions set forth i n  your letter, a brief 
overview of art. 9, § 5 of the Idaho Constitution and the relevant 
sections of the United States Constitution may be helpful .  

1. Background-Constitutional Provisions 

There are a number of state and federal constitutional 
provisions which are critical to the questions you have raised. It 
may be useful to review some of these provisions before begin
ning a legal analysi s .  

First, art. 9 ,  § 5 of the Idaho Constitution prohibits public 
aid to religious organizations .  I t  states in pertinent part: 

Neither the legislature nor any . . .  school district . .  

1 1 5 
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. shall ever make any appropriation, or pay from any 
public fund or moneys whatever, anything in aid of 
any church or sectarian or rel igious society, or for 
any sectarian or religious purpose, or to help 
support or sustain any school ,  academy, seminary, 
college, university or other l iterary or scientific 
institution, controlled by any church, sectarian or 
rel igious denomination whatsoever, nor shall any 
grant or donation of land, money or other personal 
property ever be made by the state, or any such 
public corporation, to any church or for any sectar
ian or rel igious purpose . . . .  

Under this Idaho provision, the state may not provide "aid" to 
rel igious societies from any public funds or monies . 

The United States Constitution also addresses government 
involvement with religion. The First Amendment provides: 

Congress shall make no law respecting an estab
lishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech . . . .  

Under this federal constitutional provision, the state cannot estab
l i sh a religion . Importantly, it also cannot prohibit the free exer
cise of rel igion or burden a rel igious group's right to free speech. 

Finally, the Supremacy Clause of the Uni ted S tates 
Constitution states :  

This Constitution and the laws of the United S tates 
which shall be made in pursuance thereof . . .  shall 
be the supreme law of the land; and the judges in 
every state shall be bound thereby, anything in the 
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Constitution or laws of any state to the contrary 
notwithstanding. 

The Supremacy C lause makes clear that, if a state constitutional 
provision or state statute is in direct conflict with the United 
States Constitution or a federal statute, the federal law is  supreme 
and the state cannot use its own state constitution or statutes to 
circumvent the federal law. See, e.g. , Hoppock v. Twin Falls  Sch. 
Dist . No. 4 1 1 ,  772 F. Supp. 1 1 60 (D.  Idaho I 99 I ) . A state consti
tution may be "more protective of a right than an analogous provi
sion of the federal Constitution-provided that protection of the 
state constitutional right does not infringe a competing federal 
guarantee." Id. at l I 63 (emphasis added). In  short, state law 
cannot be used to thwart federal requirements or federal protec
tions. 

With these principles as background, I will address your 
questions. 

2. May Public School Property Be Rented/Leased to a 
Sectarian Organization for Sectarian Purposes, 
Considering Article 9, § 5 of the Idaho Constitution and 
Idaho Code § 33-601? 

Tuming first to Idaho Code § 33-60 1 ,  i t  merely authorizes 
school boards: 

1 .  To rent to or from others, school 
buildings and other property used, or to be used, for 
schoo; purposes [and] 

7. To authorize the use of any school 
building of the district as a community center, or for 

1 1 7 
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any public purpose, and to establish a policy of 
charges, if any, to be made for such use. 

This state statute provides l ittle more than authority to rent or 
"authorize the use of' school facilities to non-school groups. I t  
does not specifically address or  l imit such use if  rel igious organi
zations are involved. Hence, there is no reason to conclude that it 
would bar such rentals from occurring. 

As to art. 9, § 5 of the Idaho Constitution, as noted, it does 
prohibit "aid" to rel igious groups. Here again, however, there i s  
no reason to  construe art. 9 ,  § S 's  language as  an absolute prohi
bition of a rental arrangement, assuming the arrangement includ
ed a fee commensurate with the actual cost of using the facili ty. 
Rather, art. 9, § 5 simply bars usage without commensurate 
compensation. (See discussion below at pp. 6-7. )  I n  short, 
neither Idaho Code § 33-60 l nor art. 9, § 5 of the Idaho 
Constitution specifical ly addresses, let alone prohibits, rental 
agreements with rel igious groups . 

3. \Vhen Does the Federal Constitution Require that 
Public School Property Be Rented or Leased to 
Sectarian Organizations? 

State law does not prohibit school districts from renting 
public school facilities to rel igious organizations. Nor does it 
require them to do so. Idaho Code § 33-60 1 ( l )  and (7) simply 
authorizes rental or use of the facilities, and art. 9 ,  § 5 of the Idaho 
Constitution requires '  a fee be charged once su\.:h usage has been 
made available. (See below at pp. 6-7 for a more complete discus
sion of this issue. )  Importantly, however, there are i nstances 
when the United States Constitution does require that rel igious 
organizations be allowed to use public school fac i l it ies .  
Although, under state law, a school district i s  not required to open 
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its faci l ities to the public, according to the United States S upreme 
Court, once it has chosen to do so, the United States Constitution 
forbids it  from barring rel igious groups from using those faci l i 
ties. 

The most recent United States Supreme Court opinion on 
this issue is  Lamb's Chapel v. Center Moriches Union Free Sch. 
Dist . , _ U.S . _, 1 1 3 S .  Ct. 2 14 1 ,  1 24 L. Ed. 2d 352 ( 1 993) .  
There, the U.S .  Supreme Court reviewed a complete prohibition 
against after-hours use of public schools by rel igious groups in a 
context where school districts had already allowed after-hours use 
of their school property by a number of other secular organiza
tions.  Pursuant to a New York statute, the Center Moriches 
School District had adopted a rule allowing use of school proper
ty for social, civic and recreational purposes. However, the 
school district refused to allow a Christian film series about fami
ly  i ssues and child-rearing to  be shown in  a public school ,  reason
ing this would violate both the state and federal establ ishment 
clauses. 

Their policy was challenged and, on appeal, the Supreme 
Court held that the Free Speech Clause of the First Amendment 
prohibits discrimination against religious perspectives i n  publ ic 
school bui ldings when those bui ldings are generally open to the 
publ ic and are not being used for school purposes. The Court 
further held that the claimed defense-that such use by a religious 
group would violate the Establ ishment Clause requirements of 
separation of church and state-was unfounded. The showing of 
the fi lm would not have been during school hours, would not have 
been sponsored by the school, and would  have been open to the 
public, not just to church members. Noting that the d istrict prop
erty had repeatedly been used by a wide variety of private organi
zations, the Court held that "under these circumstances . . . there 
would have been no realistic danger that the community would 
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think that the District was endorsing rel igion or any particular 
creed, and any benefit to religion or to the Church would have 
been no more than incidental." 1 1 3 S .  Ct. at 2 1 48 .  The U .S .  
Supreme Court did recognize that there might be  instances when 
the need to ensure separation of church and state under the 
Establ ishment Clause by public schools could outweigh the free 
speech rights of religious groups. "[T]he interest of the State i n  
avoiding an  Establ ishment Clause violation 'may be a 
compell ing' one justify ing an abridgment of free speech other
wise protected by the First Amendment . . . .  " 1 1 3 S .  Ct. at 2 1 48 .  
Nevertheless, in  the case before it, the Court applied the three-part 
Lemon test established in Lemon v. Kurtzman, 403 U .S .  602, 9 1  
S. Ct. 2 l05, 29 L. Ed. 2d 745 ( 197 1 ), and found that the usage of 
the school faci l ity after school hours for a Christian film series did 
not violate the Establi shment C lause. 

Based on the language set forth i n  the Lamb's Chapel case, 
it is the opinion of thi s  office that, once a school district chooses 
to allow use of its facil i ties as to the community in general or for 
other public purposes pursuant to Idaho Code § 33-60 1 ( 1 )  and 
(7) ,  the school district has created at least a l imited open forum ,  
and i t  cannot deny access to thi s  forum to a rel igious group sole
ly because the content of its speech is of a religious nature. To do 
so would be to unconstitutionally discriminate against the rel i
gious group and violate i ts members' First Amendment rights. Of 
course, a school district is not required to open i ts faci lities for 
non-school usage at all .  But, once i t  has chosen to do so, those 
faci lities must be made available in a non-discriminatory manner. 

4. If Public School Property is Rented/Leased to a 
Sectarian Organization, What Guidelines Should Be 
Imposed Regarding Terms of Rental, Frequency of Use 
and Factors for Calculating Rental Fees? 

1 20 
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The S upreme Court has held that if a school district allows 
non-school organizations to use its facil ities during non-school 
hours, it cannot deny access to those facil ities by rel igious groups 
solely because of the religious nature of their speech. The next 
question, then, is what terms the school districts should impose in  
any rental agreement with religious organizations. 

a. Length and Frequency of Use and the 
Establishment Clause 

In considering terms of a rental agreement, one factor 
which must be weighed is the length and frequency of use. 
Prolonged u se by fl religious organization can raise problems 
under the Establishment Clause. 

In 1 959, for example, the Florida Supreme Court held that 
"prolonged" use of school facil ities by a congregation "without 
evidence of immediate intention to construct i ts own building" 
would be impermissible. Southside Estates Bapt. Church v. Bd.  
of Trus!ees. Sch. Dist .  No. I ,  1 1 5 So .  2d 697, 700 ( Fla. 1 959) 
(emphasis added). Almost two decades later, the New Jersey 
Supreme Court, in Resnick v. East Brunswick Township Bd. of 
Educ. ,  389 A.2d 944 (N.J. 1 978), held that temporarx use of a 
publ ic school facil ity by a rel igious group for worship services 
was neither excessive entanglement nor a violation of the 
Establ ishment Clause. Importantly, however, in  its decision, the 
Court also stated: 

Our only real concern under the entanglement test 
is with the lengthy use of these school premises by 
some of the rel igious groups. At some point, such 
continuous use will surely i mplicate the Board in 
the promotion of rel igion. 

1 2 1  
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Id. at 958. Worth noting again here is the language in Lamb's  
Chapel that, while the use of school faci l i ties after school hours 
for a Christian fi lm series did not violate the Establ ishment 
Clause, there might be other instances where a different conclu
sion would be reached. 

These opinions, taken together, sugges� that not only must 
school di stricts be aware of free speech concerns when renting 
space to church facil ities, they must also be concerned with the 
Establ i shment Clause and its requirement that the state maintain 
a separation of church and state. These cases indicate that, at 
some point, prolonged and continuous use of a school facility by 
a rL-l igious group, as opposed to temporary or occasional use, may 
create an Establishment Clause concern. 

In short, districts should be aware that, when they approve 
a request from a religious group for use of their faci l i ties on an 
ongoing basis, at some point, prolonged use by the religious 
group may violate the Establishment Clause. Whether or not 
there is, in fact, a violation is  a fact-based question. School 
districts would be prudent to consult with their legal counsel to 
ensure that no such violations occur. Cases that should be taken 
into account by their legal counsel include Wallace v. Washoe 
Cnty. Sch. Dist., 8 1 8  F. Supp. 1 346 (D.  Nev. 1 99 1 )  (school district 
had a l imited open forum, and a non-permanent dSe of school 
faci lities did not run afoul of the Establi shment Clause); Pratt v. 
Ariz.  Bd.  of Regents, 520 P.2d 5 14 (Ariz. 1 974) (court upheld the 
lease of a university stadium to the Reverend Graham for a seven
day period) ; Southside Estates Bapt. Church v. Bd. of Trustees, 
Sch. Dist . No. I, 1 1 5 So. 2d 697 (Fla. 1 959) (court upheld the 
"temporary" use of school buildings for Sunday worship);  
Resnick v.  East Brunswick Township Bd. of Educ., 3 89 A.2d 944 
(N .J .  1 978) (court upheld temporary use of school faci l ity, but 
suggested prolonged use by a rel igious group with no intent to 
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procure i ts  own bu i ld ing cou ld violate the Establ ishment Clause).  

Of relevance also i s  a guidance memorandu m  from Washi ngton 
State ( wh ich has a const itutional provi s ion very s imi lar to 

Idaho's) i n  which advice on  what constitutes "occasi onal use" is 

offered . See Append ix  B. 

h. Rental Fees 

A second issue relat ing  to terms of a rental agreemen t  i s  
w hether the  districts must c harge rel igious organizat ions fees  for 
usi ng the ir  bu i ldings .  

Idaho Code § 33-60 I (7) permits a school board to estab

l i sh  a pol icy for charges. It does not require that charges  be m ade. 

H owever, as noted above, art. 9, § 5 of the Idaho Constitut ion 

prohibits the state from prov iding publ ic a id to rel ig ious organi

zations. This raises two questions. The first i s  whether allowing 

rel igious organizat ions free access to school faci l i t ies consti tutes 

"aid" for purposes of art. 9, § 5. The next question is ,  assum i ng 

that free access is prohibited "aid," how can districts charge rel i 

gious organ i zations for m�e of the i r  school s '  faci l i t ies  w i th out 

thereby v io lating the U . S .  Constitution 's prohibi t ion aga inst 

discriminatori ly burdening re l igious speech? 

Turn i ng to the first q uestion, a l lowing rel igious groups free 
use of sch oo l  faci l i ties without charging them at least the actual 

cost of such use probably consti tutes "aid" under art. 9, § 5 of the 
Idaho Const i tution . The most recent Idaho Supreme Court op in

ion  address ing publ ic aid to a rel igious group i s  Epeldi  v. 
Engelki ng, 94 Idaho 390, 488  P.2d 860 ( 1 97 1  ) . There, the c ourt 

found that furn ishi ng free transportation to parochial sch ool 

students v io lated art. 9, § 5 :  

Whi le  the l egis lative goal t o  aid al l students  111 
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obtain ing an education is commendable ,  nonethe

less, the constitution of this state in explicit terms 

has d�c lared that publ ic aid of churches and church 

schools i s  prohibited. 

94 Idaho at 398, 488 P.2d  at 868.  In a s imi lar determination,  the 
Iclah

·
o Attorney General conc luded that state funds set aside for 

the Idaho College Workstucly Program for post-secondary 

students could not be given to students attendi ng post-secondary 

i nstitutions control led by a church,  sectarian or rel igious denom

i nation without violating art. 9,  * 5 of the I daho Constitution .  

1 989 Idaho Att 'y Gen. Ann .  Rpt. 42. While neither the Idaho 

Supreme Court ru l ing nor the Idaho Attorney General 's decision 

directly addressed the free use of publ ic school faci l i ties by rel i 

gious organizations, each underscores that the Idaho Constitution 

is very restrictive when i t  comes to publ ic  aid for rel igious groups .  

Although the case Jaw from other jurisdictions is sparse, a 

few courts have directly rev iewed the que!-.tion of whether the use 

of publ ic  school fac i l it ies by rel igious groups constitutes "aid" to 

rel igion . In  Pratt v. Arizona Bel. of Regents, 520 P.2d 5 1 4 (Ariz .  
1 974 ), the Arizona Supreme Court considered whether leasing a 

state university footbal l  stadium for a series of rel igious services 

v iolated its state prohibition against us ing publ ic funds to aid a 
church .  The court concl uded that the "aid" prohibition had not 

been violated i n  that instance because the stadium was leased and 

not donated to the rel igious group. S ignificantly, the court 

emphasized that, absent the fair rental arrangement, there would 

have been a constitutional problem. This  opi nion is especial ly 

significant for Idaho because Arizona's constitutional prohibition 

against aid to rel igious organizations i s  s imilar to our own . 

I n  Resnick, 389 A .2d at 95 1 ,  the New Jersey Supreme 
Court considered whether use of  publ ic school faci l ities by rel i -
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gious groups violated thei r  state constitutional provision guaran

teeing that no person would be obl i ged to pay "taxes" for "bui ld

ing . . .  any church or . . .  for the maintenance of any . . .  ministry." 
The court concluded that, so long as churches that used public 

school fac i l it ies were charged the "out-of-pocket expenses of the 

board directly attributabl e  to the use by the rel ig ious body," the 
state constitutional requirements were met. Id. Free usage would 

have v iolated the New Jersey Constitution .  

G iven these cases, school d i stricts should assume that free 
usage of their faci l i ties by rel igious organ i zations does constitute 

"aid" for the purposes of art . 9, * 5 .  Consequently, to carefu l ly 

avoid the Idaho Consti tution's prohibit ion against using publ ic 
funcl� " in  aid of any church or sectarian or rel ig ious soc i ety," a 

school d istrict that al lows rel igious organizations to use i ts faci l i 
t ies shou ld charge or assess at  least the marginal cost (that is ,  out

of-pocket expenses)  of that use. I 

G iven that districts must charge re l ig ious organizat ions at 

least the marginal cost of using school fac i l i t ies, the next question 

is how this can be accompl ished without violat ing the United 

States Constitution. As n oted, the First A mendment  proh ib i ts the 

state from discriminatin g  against rel igious groups based on the 

content of their speech.  Lamb's Chape l v. Center M oriches 

Un ion Free Sch. Dist. , _ U.S. _. 1 1 3 S .  Ct. 2 1 4 1 ,  1 24 L. Ed. 

2d 352 ( 1 993 ) .  Moreove r. this proh ibited discrimination does not 

on ly take the form of absolute ly barring rel igious groups from 

open forums to which other groups have access. Chargin g  rel i 

g ious groups more than non-re l ig ious groups for the same use of 

those forums is a l so a form of proh ih i ted discrimination. 

I n  Fai rfax Covenant Church v. Fai rfax Cnty. Sch. Bd.,  8 1 1 
F. Supp. 1 1 37 ( E . D .  Va. 1 993 ), for example, a church chal lenged 

a school board pol icy of charging the c hurch more than other 
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community groups to use �chool faci l i t ies .  The board ' s  pol icy 

provided that during the first five  years of use re l igious organ iza
tions were to be charged at the same rate as other non-profi t orga

nizations.  However, the pol icy further stated that during the s ixth 

year, re l igious groups were to pay double the rental rate : during 

the seventh year, triple the rate; and during the e ighth year, four 

times the non-profit rate. No other group was subject to this  esca

lating fee .  The reviewing court held that ' ' [  b ]y charging rel igious 
groups a lone the escalating rental fee scale and having no 

compe l l i ng interest . . .  to rational ize the h igher rate, the School 

Board v iolate [ d ]  a fundamental premise of the Free Speech 

c lause." 8 1 1 F. Supp. at 1 1 40 ( emphasis  added) .  The court 

concluded the pol icy was unconst i tutiona! .2 

C learly, i t  is important that school di stricts that al low 
outside groups use of their fac i l i t ies have a pol icy in place that 

sets forth the di ffcrent categorie s  of organ izations who may use 

the faci l i t ies and the charges that  wi l l  be assessed. In order to 

comply with art. 9, * 5 o f  the Idaho Const itution , that fee sched

ule,  at a minimum. should charge rel igious groups at least the 

marg ina l  cost of usage.  H owever, because of the U . S .  

Constitution, the fee schedule must not d i scriminate again st rel i 

gious groups by charg ing other  comparable groups less solely 

because their speech is nonrel ig ious in nature.  Any fee schedule 

establ i shed must be content-neutral in terms of its c lassifications 

for fees and comparable groups must he c harged at the same rate. 

This  is not to say that some content-neutral categories 

cannot be estab l i shed. A distric t  could. for example, d is t inguish 

between usage of its fac i l ities by school-affi l iated versus non-· 

school-a ffi l iated organizat ions and exempt school-a ffi l iatec.i orga

nizat ions from charges .  Likewise. the district could exempt 

govern ment organizat ions from paying fees  or partial ly subsidize 



INFORMAL G U I D ELINES OF THE ATTORNEY GENERAL 

them by reduced fees as this i s ,  agai n ,  a content-neutral d istinc

tion based i nstead upon one government entity assist ing another. 

However, we re i terate that, in complying  with art. 9, § 5 ,  

and charging rel igious groups a use fee, i t  i s  important that 

districts not v iolate the United States Consti tution by charging 

other comparable groups. such as  pol i tical  organ izations or other 

private nonschool-affi l iated groups, a lower fee or no fee at  a l l .  

Wh i l e  charging re l igious groups for actual costs may be neces
sary under art . 9,  § 5 ,  th i s  charge must be levied in  a nondi scrim

inatory manner agai nst a l l  comparable groups to  avoid free 

speech concerns .  

CONCLUSION 

I n  summary, court ru l ings have held that i f  a school d istrict 

al lows its faci l i t ies to be used by outside organizations, the distric t  

must a lso al low rel igious groups to have the same access t o  those 

fac i l i t ies .  However, long-term or permanent use of school faci l i 

ties b y  a rel ig ious group may violate the Estab l i shment Clause o f  

the U . S .  Const i tut ion. A district pol icy shou ld address thi s  issue 

of long-term use.  Moreover, the clear prohibit ion against use of 

publ ic funds to support rel igious or sectarian activities found i n  

art. 9 ,  § 5 of the Idaho Constitution suggests that when a rel igious 

group uses a publ ic school fac i l ity, a charge for the use that a t  

least equals the  marginal  cost of  us ing  the fac i l i ty for the  speci 

fied period of time should be assessed .  However, because the 
U .S .  Const i tut ion prohibits d i scri m i nat ing against rel i gious 

groups. other c omparable organ izations must also be charged thi s  

fee at the same rate. 

As a practical matter, at least one publ ication offers 

sugges t ions to school distri cts .  In D i scri m i nation Agains t  

Re l igious Viewpoints Prohibited in  Public Schools :  An Analys i s  
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of the Lamb's  Chapel Dec i sion, 85 Ed. Law Rep. 3 87 (commen

tary by David Sch immel, J .D. ) ,  the author sets forth several 

guidelines regarding the use of school bui ld ings by rel ig ious 

groups. These may be helpfu l to you and I have enclosed them as 
Appendix A. As noted above, I have also enclosed as Appendix 
B a 1 978 excerpt from a memorandum by the Washington State 

School Superintendent. Because Washington has a constitutional 

provision s imi lar to art 9, * 5 of the Idaho Constitution, excerpts 

from this Washington memorandum may provide guidance on 

Idaho constitutional concerns. 

This  letter is provided to assist  you. The response is an 

informal and unoffic ial expression of the v iews of this office. I 
hope the i nformation provided i s  helpful i n  adv i sing school 
districts. I realize this  is not an easy i ssue and the case law is not 

always clear. If  you have any questi ons, please do not hesitate to 
cal l .  
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APPENDIX A 

I .  The First Amendment does not gener-

al ly require publ ic schools to al low outside groups 
to use thei r  faci l i ties. 

2 .  If publ ic schools al low some commu-

nity groups to use their faci l i ties after school hours 

to present fi lms, speakers, or forums on one or more 

subjects, they cannot prohibit  rel igious groups from 

presenting their v iews on the same subjects . Such  

v iewpoi nt d i scr imi nation against a rel ig ious 

perspective (or any other legit imate perspect ive)  i s  

a violation of the Free Speech Clause of the First 
Amendment. 

3 .  Neverthe less, publ ic  schoo l s  may 

restrict or prohibit  rel igious speech or rel igious 

activities on thei r  property, if necessary, to avoid  

v iolating the Establ ishment C lause. 

4. There is no unanimity among the 

justices concerning what test  should be appl ied to 

determine what activities violate the Estab l ishment 

Clause. However, the Court 's use of the lemon and 

"endorsement" tests in lamb 's Chapel suggests that 

educators should use le moll or both of these tests to 

determine when use of school fac i l i t ies by rel igious 

groups or for rel igious purposes may be proh ibited. 

Discrimination Agai nst Rel igious Viewpoints Prohib i ted in  Publ ic 

Schools :  An Analys is  of  the Lamb's Chapel Decision, 85 Ed. Law 
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Rep. 387, 395-96 (commentary by Dav id Schim mel ,  J .0 . ) .  

1 30 



I N FORMAL G U I DELINES OF THE ATTORNEY GENERAL 

APPENDIX B 

What consti tutes an "occasional" use i s  not 

readi ly computable p ursuant to any magic formula. 
Common sense would,  however, appear to d ictate 

that a pat1 icular school bui lding or complex of 

bu i ldings be used i n  whole or part only on an infre
quent ad hoc bas is  for the conduct of relig ious 

act ivi t ies .  Regular use of a part icular build i ng or 

complex for normal rel igious act iv it ies, e .g. ,  each 
Sunday for rel igious services, is  obviously more 

apparent to the pub l i c  and fraught wi th the danger 

that the publ ic  w i l l  v iew the rel igious group(s)  as 

h aving estab l i shed a degree of permanency at the 

location, thus, lendi ng the prestige of the govern

ment to the part icular rel igious group(s) .  

[TJhe principal and speci fic v io lat ions of the 

federal and state constitutions to be guarded against 

are : I )  an express or recognizable purpose or i n tent 

on the part of the school d istric t  of aid ing  or 

supporti ng rel ig ion;  2 )  support of rel igion i n  terms 

of preference for a particular rel igion to the exclu

s ion of others; 3) support of rel igion in terms of the 

p lacement of the authority a nd/or prest ige of the 

school district  behind a part icu lar rel igion or rel i 

g ion  genera l ly ;  4) excessive administrative rel at ion

sh ips with rel i gious groups as a consequence of 

their use of school bui ldings; 5 )  excessive pol i tical 
d iv i s iveness i n  the community as a consequence or 
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l i ke ly consequence of the use of school bui ldings 

for religious purposes;  and 6) d irect and indirect 

financial support of rel igion.  

Excerpts from Memorandum dated February 27, 1 978 ,  to Austin 

from Patterson ( Wash ington State Superintendent of Pub l ic 

I nstruction ) .  
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M arch 3 ,  1 994 

The Honorable  Robert C.  Geddes 

Idaho H ouse of Representatives 

HAND DELIVERED 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re:  Publ ication 

Dear Representative Geddes: 

QUESTIONS PRESENTED 

1 .  What i s  meant by the term "newspaper of general c ircula

t ion in the county" as used in I daho Code § 1 4-5 1 8  rel at

i ng to notice and publ icat ion of l i sts of abandoned proper

ty? 

2.  Under Idaho Code § 1 4-5 1 8, must a newspaper of general 

c i rculation be publ i shed or prin ted in the county where 

notice is required? 

CONCLUSIONS 

I .  For a newspaper to be a "newspaper of general c irculation 

in the county" so as to qual ify to publish notice pursuant to 

I daho Code § 1 4-5 1 8, the newspaper must have a content 

appeal i ng to the public general l y, i t  must contain news of 

general in terest to the community and to the average read-
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er in the county, i t  must have more than a de m1n1 1ms 

number o f  actual paid subscribers i n  the county, i t  must be  

geographical ly diverse in  that i t s  di stribut ion must not be 

entirely l imited to one communi ty or section or the county 
and i t  mus( be avai l able to anyone in the county w ho wish

es to subscribe. 

2 .  A newspaper which is  not  printed or  publ ished i n  the coun 

ty in  which i t  i s  distributed and does not maintain a n  offic e  

i n  the county i n  which i t  i s  distri buted may nonet he less be 
a newspaper of  general c i rculation in  that county if it meets  

the above criteria. 

ANALYSIS 

A. Newspaper of General Circulation 

Idaho Code * 1 4-5 1 8  provides i n  relevant part: 

Notice and publication of lists of aban
doned property. -( l )  The admin istrator shal l 

cause a notice to be publ i shed annually each year, at 

least once a week for two (2) consecutive weeks in  

newspapers of  general c i rcu lation, or  i n  a published 
notice distributed, one ( I )  t ime only, concurrent ly 

with a newspaper of general c irculation in the coun
ty of this state i n  which i s  located the l ast known 

address of any person to be named in the notice. 

The only requirement of newspapers carrying l ists of u nclai med 

property i s  that they be  "a newspaper of general c i rculation i n  the 
county." When compared to statutory require ments for other 

types of publ ished notice in I daho as well as in other states, the 
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requirements contai ned in lclaho Code § 1 4-5 1 8  are minimal .  

Often, statutory requirements mandate that the newspaper be 

pri nted or puhl i shecl in the jurisdiction where notice is requ i red to 

be g iven, that i t  have a certai n numher of paid subscribers or that 

i t  have been publ ished for a certain number of consecutive weeks  
or  months in order to  qual ify as  a paper in  which legal notice can 

be g iven. 

The primary purpose of notice by pub l ication require

ments, such as the one contained in Iclaho Code § 1 4- 5 1 8, is to 

ensure that the printing of legal notice wil l  receive the widest 

distribution and publici ty practicable. Consequently, s tatutes of 

the same type as Idaho Code § 1 4-5 1 8  often set forth a n umber of 

requirements which must be met by newspapers carrying the 
notice.  

The requ i rement of a paper of general c ircu l at ion was 

discussed by the Idaho Supreme Court i n  the case of Robinson v .  

Latah County, 56 Iclaho 759, 59 P.2d 1 9  ( 1 936) .  While the 

Robinson case discusses a different  statutory publ icat ion require
ment  and does not  define the term "general c ircu lation," i t  does 
give some guidance as to what is  meant by the term. 

I t  seems c lear that the leg is lature in tended . . .  that 
commissioners ' proceedings be published in the 

[newspaper l "most l ikely to give notice thereof." 

And i t  i s  evident that the legislature made effective 

notice the control l ing consideration .  

Id. at  767.  Courts of other j urisdiction have defined what i s  meant 

by a newspaper of general c ircu lat ion.  For i nstance, Great  

Southern Media. Inc .  v. McDowel l County, 284 S . E.2d 457 (N.C. 
1 98 1  ) :  
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[F]or a newspaper to be one of general circulation 
to actual paid subscribers in the taxing unit, it must 
meet this four pronged test. First it must have a 
content that appeals to the public genera l ly. 
Second, it must have more than a de minimis 
number of actual paid subscribers in the taxing unit .  
Third, i ts paid subscriber distribution must not be 
entirely l imited geographically to one community, 
or section, of the taxing unit. Fourth, it must be 

� 

avai lable to anyone in the taxing unit who wishes to 
subscribe to it. 

284 S .E.2d at 467 . 

The Alaska Supreme Court in Moore v. State of Alaska, 
553 P.2d 8 (Alaska 1 976) ,  held that a newspaper which carried 
news on a variety of subjects of general interest to the average 
reader and which had a c irculation of approximately 5 %  of the 
total population was a newspaper of general c irculation for the 
purpose of an Alaska statute requiring notice of the sale of state 
lands. The Alaska court went on to hold that a newspaper which 
contains news of general interest to the community and reaches a 
diverse readership is a "newspaper of general circulation" for 
purposes of Alaska's notification requirement for the sale of state 
lands. 

The case law from Alaska and North Carolina is  in accord 
with the general rule: 

It is accepted general ly that for a publ ication to be 
considered in l aw a newspaper of general circula
tion it must contain i tems of general interest to the 
public,  such as news of polit ical , rel igious,  
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commercial or social affairs. And in the absence of 

a statutory definition, a newspaper may ordinari ly 

be said to be one of general circulation even though 

the paper is devoted to the interests of a particular 

c lass of persons and specializes in news and inte ll i

gence primari l y  of interest to that c lass, if, in addi

tion to such special news, the paper also publishes 

news of a general character and of a general inter

est, and to some extent circulates among the gener

al public. 

58 Am. Jur. 2d Newspapers § 42. 

Whether a newspaper is  of general circulation involves 
consideration of a number of e lements other than just the number 
of readers or subscribers. The heterogeneity of subscribers and 

the extent of circulation are two primary factors l ooked to by  the 
courts. N .H. Ranch Co. v. Gann, 82 P.2d 632 (N. Mex. 1 938). 

Whether a newspaper is one of general circulation is  more a ques

tion of substance rather than the size of the newspaper or the 

number of subscribers.  The size of the paper's readership or the 

number of subscribers is only one factor to be considered. 5 8  Am. 

Jur. 2d Newspapers § 43. The Idaho Supreme Court in Robinson 

discussed som e  of the factors to be considered in determi ning 
whether a newspaper is one of general circulation: 

While, as just stated, the actual circulation of a 

newspaper is an important e le ment of "notice," i t  is  

not decisive. There are other elements which may 

be taken into consideration. For example: Suppose 
that one paper, "A", has an actual circulation of 

2,000 copies generall y  distributed throughout the 

various preci ncts of the county, and that its 
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competitor, "B", has an actual circulation of 2,500 
copies confined largely  to a single town; or that "B" 
is a sectarian paper-its subscribers for the most 
part being members of a particular sect, residing i n  
a single local ity; or that most of "B 's" subscribers 
belong to a particular nationality. Under these 
circumstances, a board may, in the exercise of 
sound discretion, vested in it by statute, award 
county printing to "A", even though i ts circulation, 
numerically, is not as large as "B's ." Otherwise, the 
very purpose of thi s  statute might be defeated. 
However, where there is a controversy between two 
newspapers as to which one would most likely give 
effective notice, the circulation of the particular 
newspaper to which the board makes its award, or 
with which it contracts, and the circulation of the 
newspaper contesting the award, are the only circu
lations which can be considered. 

56 Idaho at 768, 59 P.2d at 23. 

The presence or absence of advertising of interest to the 
general public is also a factor to be considered in determining 
whether a newspaper is of general circulation. 58 Am. Jur. 2d 
Newspapers § 46. In other words, advertisement which would 
only be of interest to a particular sect, profession or nationali ty 
would be an indication that the newspaper i s  not of general c ircu
lation. However, it i s  clear that the primary consideration does 
not concern advertising but rather the variance of circulation and 
the type of news and whether that news is of interest to the gener
al public . A publication which is devoted chiefly to a particular 
class, profession or rel igion will not disqualify a paper from being 
one of general circulation if the paper also devotes columns to 
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dissemination of news of importance and interest to the public 
generally and if, in fact, the paper is  circulated amongst the gener
al public. McDonald v. Shreveport Mutual Building Association, 
1 52 So. 3 1 8  (La. 1 934 ). 

Some states i mpose by statute a requirement that c ircula
tion be determined by looking at a l i st of paid subscribers. See, 

e.g . . In re Carson B ulletin, 85 Cal . App. 3d 785 ( 1 978) .  In the 
absence of an express statutory requirement, however, i t  appears 
that newsstand sales should be included. The Kentucky Court of 
Appeals ruled: 

Even though only six percent of the estimat
ed 5 ,700 households in Mason County had paid 
subscriptions to The Post in March 1 987, The Post 

is also available at newsstands and at convenience 
stores. Moreover, we do not think that the number 
of subscriptions is the controlling factor in deter
mining whether a newspaper has a general circula
tion. Indeed, by relying on a "numbers game" to 
decide if a newspaper has "general c irculation" in a 
particular area, the clear purpose of the act could be 
frustrated. 

E.W. Scripps Co. v. Ci ty of Maysville, 790 S.W.2d 450, 452 (Ky. 
Ct. App. 1 990). 

Idaho Code § 1 4-5 1 8  has no requirement relating to paid 
subscription and, therefore, newsstand sales should be included. 
However, in resort areas an Idaho court might be expected to scru
tinize newsstand sales if it appears that they are generated by out
of-town residents and that, i n  fact, the out of town or out-of-coun
ty newspaper is not being purchased by locals. Certain ly, an 
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Idaho court might he expected to require at least some paid 
subscribe rs. 

B. Place of Publication 

It is not a requirement that a newspaper be published or 
printed in a particular county in order to be considered a newspa
per of general circulation for that county. In E.W. Scripps v. C ity 
of Maysvil le, the Kentucky Court of Appeals held : 

We hold that to be entitled to notice of 
special meetings, a newspaper must show that i t  
serves a l imited geographical area and that its 
coverage of news in a particular city or county as 
regular and intensive. 

C learly, The Post is a newspaper because it  i s  
distributed within a limited twelve county region 
which i ncludes Maysvi l le and Mason County. 
Secondly, The Post has a general circulation because 
it  provides more than random coverage of news of 
Maysvil le and Mason County. Indeed, The Post 

demonstrated that i t  gathers and reports economic, 
educational, sports, human interest, government and 
court news at the local level. 

790 S .W.2d at 452. 

The Idaho Supreme Court, in a 1 988  decision, distin
guished circulation from publication and in so doing appears to 
have held that c irculation in a particul ar locale does not require 
that the paper be printed or publ ished there. In Express 
Publishing. Inc. v. City of Ketchum, 1 1 4 Idaho 1 14, 753 P.2d 
1 260 ( 1 988), the court ruled: 
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Based on the above facts, and its view of the stric
tures of I .C. § 50-2 1 3 , the trial court correctly 
concluded that the only question presented to him 
on summary j udgment was whether Idaho 

Mountain Express was the only newspaper 
"published" within the city limits of Ketchum. As 
above noted, the district court concluded that the 
Express was the only newspaper "published" with
in the city l imits of Ketchum. 

The Woodriver Journal asserts that the word 
"published" as contained in Idaho Code § 50-2 1 3  
must be given a meaning "to disseminate" or "to 
circulate." The District Court concluded otherwise 
and stated "the language of Idaho Code § 50-2 1 3  
manifests a legislative intent to distinguish a news
paper's place of publication from its place of circu
lation. We agree. 

1 1 4 Idaho at 1 1 6, 753 P.2d at 1 262. 

In order to be a "newspaper of general circulation in the 
county," it is not necessary that the newspaper be actually  
published or  printed in  the particular county. It is sufficient if  the 
newspaper is circulated to a wide cross-section of the county 's 
residents and that the newspaper be of the type which carries 
information which will be of interest to the public at large and of 
interest to the citizens of that county. In determining whether 
publ ication in a particular newspaper satisfies the requirement of 
Idaho Code § 1 4-5 1 8  or of a similar statute, the primary purpose 
for publication should be kept in mind. If more than one paper 
qual ifies as a "newspaper of general circulation," the agency 
administrator is given discretion to choose the paper which wil l  
publish the notice. 
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Very truly yours, 

WILLIAM A. VON TAGEN 

Deputy Attorney 
General 
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March 8, 1 994 

Mr. Bob Peyron, Chairman 
Permanent  Building Fund Advisory Council 
Department of Administration 
STATEHOUSE MAIL 
Boise, ID 83720 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATIORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Governor's Residence 

Dear Mr. Peyron: 

By your letter of March 2, 1 994, you asked four questions 
concerning the creation and appropriations to the Governor's 
Residence Account by legislative acts in 1 977,  1 989, 1 990 and 
1 993.  Your inquiry is focused on whether these legislative acts 
are sufficient to allow the Permanent Building Fund Advisory 
Council to commence construction of a governor's residence 
without further legislation. In particular, you are concerned as to 
whether the provision of art. 7, § 1 3  of the Idaho Constitution has 
been met. You also inquire as to whether the requirements for 
unity of subject and title found in  art. 3, § 1 6  of the Idaho 
Constitution have been satisfied. You ask whether there has been 
compliance with the governor's constitutional right of l ine item 
veto on appropriation bills . Finally, you question whether and on 
what basis the Permanent Bui lding Fund Advisory Counci l  is 
authorized to commence construction of the governor's residence. 

Prior to addressing these issues, i t  would be helpful to 
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rev iew the pertinent portions of the legislative acts which created 
the Governor's Residence Account and provides for the perpetual 
appropriation of funds in that account. 

I. 

HISTORICAL OVERVIE\V 

In 1 977, the legislature enacted House Bi l l  275 which, 
among other things, provided for the creation of a dedicated fund 
to be called the Governor's Residence Account which was to 
consist of: 

[M]oneys received from any and all gifts, grants or 
endowments from any and all persons, firms,  orga
nizations, corporations, and otherwise, for the 
purpose of decorating, equip)ing, comp leting 
and/or furnishing the governor's residence and/or 
landscaping the grounds surrounding such resi
dence. 

1 977 Idaho Sess. Laws 903. The legislature allowed all monies 
deposited to the account to be: 

[Plerpetually appropriated and set apart for the 
purposes for which the moneys are received, the 
same to be available for such purposes immediately 
upon their being credited to the said account, upon 
authorization for expenditure being given by the 
Permanent B ui lding Fund Advisory Counci l ,  and 
the Division of Publ ic Works. 

Id. at 903-04 (emphasis added). 
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In 1 989, the legislature again addressed the issue of the 
Governor's Residence Account in Senate B i l l  I 1 48 . It authorized 
and directed the State Land Board of Commissioners to act as 
custodian for the governor's mansion then on North 2 1 st Street in 
Boise, Idaho. The Department of Lands was provided authoriza
t ion to dispose of the prope11y by sale. Any monies realized from 
the sale of the governor's residence were to be deposi ted to the 
Governor's Residence Account. 

The bill created an agency asset fund in the state treasury 
designated as the Governor's Residence Account. The stated 
purpose for the account was broadened from the 1 977 act to 
include site acquisition, planning and construction of a governor's 
residence. As in the 1 977 act, monies were perpetually appropri
ated for the purposes stated in the act. Since the 1 977 and 1 989 
acts essentially address the same issues, for purposes of this 
analysis it is necessary to focus only on the 1 989 act. 

In 1 990, the Idaho Legislature adopted Senate Bi l l  1 647 
which was enacted into law as chapter 337 of the 1 990 Session 
Laws. Section 4 of this act provided an appropriation of $77 8,800 
from the permanent building fund account to the Governor's 
Residence Account. 

In 1 993, the Idaho Legislature adopted House Bi l l  442 
which was enacted into law as chapter 382 of the 1 993 Sessions 
Laws. Section 8 of this act appropriated $ 1 50,000 from the 
Governor's Residence Account for the purpose of "planning and 
designing an Executive Residence.'' 
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II. 

ANALYSIS 

A. Art. 7, § 13 of the Idaho Constitution. 

The first issue raised by your letter is a question of whether 
the above-delineated acts comply with art. 7, § 1 3  of the Idaho 
Constitution. Art. 7, § 1 3  provides: 

No money shall be drawn from the treasury, but in 
pursuance of appropriations made by law. 

The term "appropriation" as used in art. 7 ,  § 1 3 ,  has been defined 
by the court to mean ( 1 )  authority from the legislature, (2) 
expressly given, (3) in a legal form, (4) to proper officers, (5) to 
pay from public monies, (6) a specified sum, and no more, (7) for 
a specified purpose and no other. See Leonardson v. Moon, 92 
Idaho 796, 804, 45 1 P.2d 542 ( 1 969). See also State ex rel .  
Williams v .  Adams,  90 Idaho 1 95 ,  409 P.2d 4 1 5  ( 1 965) ;  
McConnell v. Gallet, 5 1 Idaho 386, 6 P.2d 1 43 ( 1 93 1 ) .  

The first five of these requ irements are obviously met i n  
the 1 989 act. A s  t o  the requirement of a specified sum, and no 
more, the court in McConnell v. Gallet held: 

However, from an examination of the author
ities it appears that [the] element of specificness is  
necessary only when the appropriation is  made 
payable from the general fund and is  required sole
ly as a protection against unlimited withdrawals 
from such fund under authority of a general appro
priation. When, as here, the appropriation is made 
payable from a special fund, i t  is  not necessary to 
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appropriate a specific sum. The act is  clearly an 
attempt to make a conti nuing appropriation of all 
money that at any time may be in the Adj utant 
General 's Contingent Fund; and the authorities are 
unanimous that, in the absence of a constitutional 
inhibition against continuing appropriations, they 
are valid. 

5 1  Idaho at 390, 6 P.2d at 1 44 (emphasis added; citations omit
ted). Thus, the sixth requirement has been met by the continuing 
appropriation contained in  the 1 977 and 1 989 acts. 

The seventh and last requirement to meet the definition of 
"legal appropriation" is that monies be appropriated for a specif
ic purpose and no other. The money contained within the 
Governor's Residence Account is for the specific purpose of "site 
acquisition, planning, construction of, decorating, equipping, 
completing and furnishing the governor's residence and/or land
scaping the grounds . . . ." The language contained in the 1 989 
act states with specificity the purpose for which the account i s  to 
be used, meeting the seventh and last requirement. 

You have also inquired as to whether these acts comply 
with the provisions of art. 3, § 1 6  of the Idaho Constitution, 
requiring unity of title and subject with in an act. 

B. Art. 3, § 16 of the Idaho Constitution. 

Art. 3, § 1 6  of the Idaho Constitution states: 

Every act shall embrace but one subject and matters 
properly connected therewith, which subject shall 
be expressed in  the title; but if any subject shall be 
embraced in an act which shall not be expressed in 
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the title, such act shall be void only as to so much 
thereof as shall not be embraced in the t i tle. 

As stated by the Idaho Supreme Court, the purpose of this provi
s10n: 

[I]s to prevent fraud and deception in the enactment 
of laws, and to provide reasonable notice to the 
legislators and the public of the general intent and 
subject matter of the act .  

Kerner v. Johnson, 99 Idaho 433, 452, 583 P.2d 360, 379 ( 1 978) .  
With reference to art. 3 ,  § 1 6, i n  Federal Reserve Bank v. Citizens 
Bank and Trust Company, the Idaho Supreme Court stated "[t]he 
title should not be as to such a character as to mislead or deceive 
either the lawmaking body or the public as to the l egislative 
intent .'' 53 Idaho 3 16 ,  324-25 , 23 P.2d 735, ( 1933) .  See also 

State v. O'Bryan, 96 Idaho 548 , 555, 5 3 1 P.2d 1 1 93 ,  1 200 ( 1 975) .  

The court has also held that the title of an act need not be 
an exhaustive compilation of the provi sions contained therein. In 
State v. O'Bryan, the court stated that the "title of the legislative 
act must set forth the general subject, but need not serve as a cata
log or index to the subject matter." 96 Idaho at 555, 53 1 P.2d at 
1 200. To invalidate a statute because its subj ect or obje�t is not 
properly expressed i n  its title, the v iolation must not only be 
substantial, but must be plain, clear, manifest and unmistakable. 
See Golconda Lead M ines v. Nei l l ,  82 Idaho 96, 1 03 ,  360 P.2d 
22 1 ,  228 ( 1 960). 

Apply ing these standards to the 1 989 act ,  it is clear that the 
title of Senate Bi l l  1 1 48 delineates the substance of the legisla
tion: 
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Relating to a governor's residence; authorizing and 
directing the S tate Board of Land Commissioners to 
act as custodian of certain surplus properties; autho
rizing the disposal of property as it becomes surplus 
and directing moneys realized from the sale to be 
credited to the governor's residence account; creat
ing the governor's res idence account i n  the agency 
asset fund and appropriating the moneys for the 
purposes specified, authorizing the division of 
publ ic works to accept, store and u se gifts and 
donations, and providing for investment of idle 
moneys in the account; reappropriating certain 
unexpended and u nencumbered balances; and 
declaring an emergency. 

Thus,  the requirements of art. 3, § 1 6, are satisfied. 

A question remains as to whether the appropriation made 
in 1 990 complies with this  provision. Senate Bi l l  1 64 7 notes in 
the title of the act that there is an appropriation of monies from 
the "Permanent B ui lding Fund Account to the Governor's 
Residence Account." Section 4 of the act provides an appropria
tion of $77 8,800 to the Governor's Residence Account. This 
appears to comport with the provisions of art. 3 ,  § 1 6. The 
$ 1 50,000 appropriation from the Governor's Residence Account 
provided in  the 1 993 act also complies with the provisions of art. 
3, § 1 6, however, because of the perpetual appropriation, this 
appropriation was probably not necessary. 

The next question raised by your correspondence is  
whether the provisions of the legislative acts comply with art. 4 ,  
§ 1 1 , which allows for gubernatorial l ine i te m  veto of the appro
priation bil l s .  
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C. Art. 4, § 11 of the Idaho Constitution. 

Art. 4, § 1 1  of the Idaho Constitution reads i n  pertinent 
part as fr,llows: 

The governor shall have power to disapprove of any 
item or items of any bill making appropriations of 
moneys embracing d istinct i tems, and the part or 
parts approved shall become a law and the i tem or 
items disapproved shall be void, unless enacted in 
the manner following . . . .  

The appropriation of $778 ,800 contained in  Senate Bill 647 
appears clear in its intent and could  have been vetoed by the 
governor pursuant to art. 4, § 1 1 . However, it was not .  Further, 
although the appropriation of $ 1 50,000 from the Governor's 
Residence Account was probably unnecessary due to the perpetu
al appropriation, thi s  appropriation could have been vetoed by the 
governor pursuant to art. 4, § 1 1  of the Idaho Constitution. Again, 
it was not. 

Although there was n o  appropriation provided in the 1 977 
and 1 989 acts creating the Governor's Residence Account and 
providing for i ts functions, both acts could have been vetoed by 
the governor pursuant to the veto power provided in art. 4, § 1 0  
of the Idaho Constitution. I f  any of the acts appeared to be struc
tured to deceive or h ide the actual intent of the act from the gover
nor, there may have arguabl y  been v iolations of art. 4 ,  §§ 1 0  and 
1 1 . This, however, is not the case and there is no apparent viola
tion of these provisions. 

The final question addressed i n  your correspon dence asked 
on what basis the Permanent Building Fund Advisory Council 
would be required to act. 
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D. Authority of the Permanent Building Fund Advisory 
Council. 

Although there is no requirement in the Idaho Code for  the 
Permanent Building Fund Advisory Council to prioritize state 
building projects, i t  is clear that Idaho Code § 67-57 1 0  requires 
approval by the Permanent Building Fund Advisory Council as a 
"condition precedent to the undertaking of plannin g  or construc
tion" of any project. In addi tion, the 1 989 legislation provides for 
a perpetual appropriation authorizing expenditures for the 
purposes stated only when authorization by the Permanent 
Building Fund Advisory Council and the Division of Publ ic 
Works has been provided. Thus, it appears that there i s  no 
mandate that the council act. And, without the consent of  the 
Permanent Building Fund Advisory Counci l  and the Division  of 
Public Works, planning or construction on a governor's residence 
cannot begin. 

III. 

CONCLUSION 

In  conclusion, art. 7 ,  § 1 3 ,  requiring an appropriation of a 
specified amount i s  met by the language i n  the 1977 and the 1 989 
acts which provides for a perpetual appropriation. The legislation 
meets the requirements of unity of title and subject within the act 
as required by art. 3 ,  § 1 6  of the Idaho Constitution .  The guber
natorial veto provisions provided i n  art. 4 ,  §§ I O  and 1 1  of  the 
Idaho Constitution were not violated by the acts creating  the 
Governor's Residence Account and appropriating money to that 
account. Finally, Idaho Code § 67-57 10 and the language of the 
1 989 act require the consent of the Permanent B ui lding Fund 
Advisory Counci l  and the Division of Public Works prior  to 
undertaking planning or construction of a governor's  residence. 
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I hope this adequately addresses the issues raised by your 
correspondence. If I can be of further assistance, please let me 
know. 
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Very truly yours, 

TERRY B .  ANDERSON 
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March 1 4, 1 994 

Honorable Jim Hansen 
Idaho House of Representatives 
HAND DELIVERED 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Constitutional ity of Statutory Limitation on 
Qualifications to be 

Candidate for and Serve as State Superintendent of 
Public Instruction 

Dear Representative Hansen : 

Your letter of March 8, 1 994, puses the following question : 

During our del iberations on legislative 
changes to Idaho Code § § 34-6 1 3  and 6 7- 1 50 I on 
the qualifications to be a candidate for and serve as 
the State Superi ntendent of Public  Instruction, i t  
has come to my attention that the Idaho 
Constitution does not speak to the qualifications for 
this constitutional otlice. 

Please, wil l  you research this to determine if, 
in fact, Idaho Code §§ 34-6 1 3  and 67- 1 50 1  uncon
stitutionally l imit the abil i ty of Idaho citizens to be 
a candidate for and serve as the State 
Superintendent of Public Instruction. 
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It is my opinion that statutory qualifications to be a candi
date for and serve as State Superintendent of Public Instruction 
are constitutional so long as they are rationally related to service 
in the office. I reach this conclusion for the following reasons. 

As originally adopted, art. 4, § 3 of the Idaho Constitution 
addressed the qualifications of the office of S uperintendent of 
Public Instruction by including the office in the list of offices 
whose officeholders must be 25 years old, a citizen of the United 
States, and a resident of Idaho for two years. 1 947 Senate Join t  
Resolution No. 6, however, proposed a constitutional amendment 
to remove the State Superintendent of Public Instruction from the 
section dealing with qualifications of executive officers. See 1 947 
Idaho Sess. Laws 908·-09. The proposed amendment was ratified 
by the voters in 1 948. The title to the joint resolution proposing 
the amendment stated the following: 

A joint resolution proposing amendment of 
the constitution of the state of Idaho, by amending 
section 3 of article IV of the constitution of the state 
of Idaho relating to the qual ification of officers of 
the executive department to el iminate the superin
tendent of public instruction as an officer whose 
qualifications are prescribed by the constitution of 
the state of Idaho, and submitting to the electors of 
the state of Idaho for their approval or rejection the 
question whether said section of article I V  of the 
constitution of the state of Idaho shall be so amend
ed as to eliminate the superintendent of publ ic  
instruction as an officer whose qualifications are 
prescribed by the const itution of the state of Idaho, 
and directing the secretary of state to g ive legal 
notice of this proposed constitutional amendment. 
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The logical i mport of the title and text of this joint resolution 
removing references to the Superintendent of Public Instruction 
from art. 4, § 3, is to al low the legislature to prescribe qualifica
tions for office. 

There is, however, a strong l ine of case law in  Idaho's 
si ster western states to the effect that a legislature cannot add to a 
constitutional prescription of qualifications for office. See, e.g. , 
State ex rel .  Sawyer v. LaSoto, 580 P. 2d 7 14, 7 1 7  (Ariz. 1 978 )  
(qualifications for office fixed in  the constitution are exclusive 
and legislature may not add new or different ones); S tate ex rel .  
Powers v. \Velch, 259 P.2d 1 1 2, 1 1 5 (Ore. 1 953 )  (constitutional 
right given to voters to elect whomever they please that meets the 
constitutional age and residency requirements cannot be abridged 
by legislature ) :  In re B artz, 287 P.2d 1 1 9, 1 2 1  (Wash. 1 955) (state 
constitutions that prescribe qualifications for officeholders gener
ally and specific qualifications for certain officers have been 
construed to prohibit legislative imposition of any additional 
qual ifications) .  But see Rittenband v. Cory, 205 Cal . Rptr. 576, 
579 ( Cal. App. 1 984) (upholding mandatory retirement of district 
judges at age 70). S trictly speaking, this line of authority would 
not apply to the State Superintendent of Public Instruction 
because the reference to the superintendent has been removed 
from art. 4, § 3 of the Idaho Constitution, and therefore there are 
no constitutionally prescribed qualifications for office for the 
State Superintendent of Public Instruct ion. 

Even if there were constitutionally prescribed qualifica
tions for the office, the Idaho Supreme Court has construed 
statutes that restrict the eligibil ity of persons to become district 
judges as not being in confl ict with art. 5, § 23 of the Idaho 
Constitution providing the qual ifications of district judges. Art. 5 ,  
§ 23  provides :  
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Qualifications of District Judges.-No 
person shall be eligible to the office of district judge 
unless he be learned in  the law, thirty (30) years of 
age, and a c itizen of the United States, and shall 
have resided in the state or territory at least two (2) 
years next preceding his election, or unless he shall 
have been at the time of his e lection, an elector in 
the judicial district for which he is elected. 

In Boughton v. Price, 70 Idaho 243 ,  2 1 5  P.2d 286 ( 1 950), the 
Idaho Supreme Court considered the constitutionality of a statute 
providing that no person shall be eligible for election or appoint
ment to the office of district judge after having attained the age of 
70 years. The court upheld the constitutionali ty of this statute 
with the fol lowing analysis: 

Section 1 -2007 , I .C., prescribing that no 
person shall be eligib le for election or appointment 
to the office of district judge after having attained 
the age of 70 years, is part of the plan and purpose 
of the Judges Retirement Act .  This act provides for 
the resignation and retirement of judges upon retire
ment pay, and was enacted for the purpose of better
ment of our j udicial system. The fixing of the maxi
mum age l imit  at 70 years does not appear to be 
unreasonable and is i n  harmony with the other 
provis ions of the retirement act. 

We conclude that section l -2007,  J .C. ,  is not 
in conflict with article V, section 23, of the consti
tution and was within the power of the legislature to 
enact. 

70 Idaho at 25 1 ,  2 1 5  P.2d at 295 . 
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Art. 4, § 3 of the Idaho Constitution does not prescribe 
qualifications to the office of State Superintendent of Public 
Instruction. The constitutional amendment removing that office 
from thdt section stated that it was intended to repeal constitu
tional qual ifications from the office. Moreover, the Idaho 
Supreme Court has held in Boughton v. Price that the legislature 
may supplement the constitutional qualifications to be a district 
judge with reasonable statutory qualifications. (As noted earlier, 
the latter holding is at odds with that of many of Idaho's sister 
western states, but not all of them.) Accordingly, it would appear 
that it is constitutional for the legislature to enact statutes 
prescribing qualifications for the office of State Superintendent of 
Public Instruction that are reasonably related to the office itself. 

matter. 
Please let me know if I can be of further assistance in this 
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MICHAEL S. GILMORE 

Deputy Attorney 
General 
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May 23, 1 994 

Mr. Mike Wetherell 
HYDE, WETHERELL, BRAY, HAFF & FRENCH 

Owyhee Plaza, Suite 500 

1 1 09 Main Street 
Boise, ID 83702 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Mr. Wetherell: 

By letter dated April 1 4, 1 994, you take exception to a 
comment this office made to the Idaho Statesman. We stated that 
"serial meetings" held by public officers to form a consensus on 
a matter pending before a public  agency could violate the spirit of 
the Idaho Open Meeting Law, Idaho Code §§  67-2340 through 

67-2347 . ' 

You raise three objections to our interpretation of the Open 
Meeting Law. First, you contend that your actions taken i n  
private to discuss public business are protected b y  the F irst 
Amendment to the United States Constitution. You contend that 
Idaho's Open Meeting Law would be unconstitutional if it i nter
feres with your "freedom of speech and freedom of communica
tion and association . . . .  " Second, you contend that even if  seri
al meetings are not protected by the Constitution, it is poor public 
policy and "contributes to bad, not good government" to read the 
Open Meeting Law so as to prohibit such meetings. Third, you 
argue that serial meet ings wi th c i ty council members cannot 
violate the Open Meeting Law because these meetings are not 
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officially  "convened." Finally, you demand that the Attorney 
General charge you with violations of the Open Meeting Law if i t  
i s  the opinion of this  office that serial meetings do, in  fact, violate 
the law. 

I. 

PRELIMINARY OBSERVATIONS 

At the outset, we decline to address your contention that a 
ban on serial meetings is poor public policy. If you are convinced 
that such is the case, your argument should be addressed to the 
Idaho Legislature, not to this office. 

We l ikewi se decline to bring charges against you for any 
confessed violations of the law. We have not investigated your 
conduct and do not intend to do so. The 1 992 amendment to the 
Open Meeting Law makes it clear that thi s  office enforces the law 
against state agencies, not local governmental entities: 

The attorney general shall have the duty to enforce 
this act in relation to public agencies of the state 
government, and the prosecuting attorneys of the 
various counties shall have the duty to enforce this 
act in relation to local public agencies with their 
respective j urisdictions. 

I daho Code § 67-2347(3) .  

II. 

THE CONCEPT OF SERIAL MEETINGS 

I n  order to respond to your questions, we must first define 
"serial meetings." The term does not appear in the Idaho Open 
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Meeting Law. We therefore derive our definition of the term from 
the pattern of conduct presented in your letter. You describe your 
practice as that of contacting colleagues on the city counci l  "on a 
one-on-one basis ,  and indeed even in a serial manner" in an 
"'attempt to build a consensus for a position or a policy" which 
you "wish to advance or have already advanced." In  another para
graph, you describe these seriai meetings as part of your "effort to 
form policy, build consensus, and pass ordinances to govern the 
City of Boise." 

For purposes of this opinion, therefore, we define the term 
''serial meeting" to mean the contacting of members of a public 
agency one-on··one or in groups less than a quorum, outside of 
official public meetings, in a deliberate attempt to build a major

ity for or against a public policy or proposed ordinance.2 

Ill. 

SERIAL MEETINGS MAY VIOLATE THE IDAHO OPEN 
MEETING LAW EVEN THOUGH THEY ARE NOT 

FORMALLY CONVENED 

The question whether a serial meeting v iolates the Open 
Meeting Law boils down to two i ssues. First, must the meeting 
be formally "convened"? Second, can a meeting take place with
out a quorum in attendance at one time? We address each of these 
two issues in order. 

A. The Notion of "Convening" 

The fundamental requirement of open meetings is found in 
Idaho Code * 67-2342( 1 ) : 

Except as provided below, al l  meetings of a 
governing body of a public agency shall be open to 
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the public and all persons shall be permitted to 
attend any meeting except as otherwise provided by 
this act. No decision at a meeting of a governing 
body of a publ ic agency shall be made by secret 
ballot . 

The pivotal word is "meeting." The Open Meeting Law is not 
triggered unless there is first a meeting. The term "meeting," 
according to the law, means ''the convening of a governing body 
of a public agency to make a decision or to deliberate toward a 
decision on any matter." Idaho Code § 67-234 1 (6). Thus, there 
are two components of the word "meeting": A procedural 
element that identifies the group and the context of i ts gathering 
("the convening of a governing body of a public agency") and a 
substantive element that identifies the purpose of the gathering 
("to make a decision or to deliberate toward a decision on any 
matter"). 

Turning first to the procedural component, we note that 
there is no question that the Boise City Counci l  is "the governing 
body of a public agency." The Open Meeting Law defines 
"governing body" as "the members of any pub l ic agency which 
consists of two (2) or more members, with the authority to make 
decisions for or recommendations to a public agency regarding 
any matter." Idaho Code § 67-234 1 (5). A "public agency" is 
defined, in pertinent part, as "any county, city, school district, 
special  district, or other municipal corporation or political subdi
vision of the state of Idaho." Idaho Code § 67-234 1 ( 4 )( c ). 

The procedural hurdle identified in your letter is the ques
tion whether a serial meeting is the "convening" of the governing 
body of the public agency. You deny that such is the case : 

Have we completely forgotten that this i s  an open 
"meeting" law and that meeting is specifical ly 
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defined in the act as the convening of a governing 
body of a public agency to make a decision or delib
erate toward a deci sion? When I lobby my 
colleagues (as I point out again I do all the time, and 
will continue to do unless you or the courts restrain 
me from this c landestine pract ice) ,  I do not convene 
them-I corner them; I call them; I accost them; I 
probably bore and annoy them, but I most assured
ly do not convene them.  

You bolster this argument by  pointing to the fact that you person
ally cannot call into session a formal meeting of the Boise City 
Council : 

Indeed, I have no independent legal power to 
convene the Boise Ci ty Council. I would have to 
cal l the other members one at a time to build a 
consensus to do so other than on a regular meeting 
night. Let's eliminate this  ridiculous (in my opin
ion) interpretation of the law. 

The term "convene" is not defined in the Open Meeting Law. I t  
is reasonable to assu me that the legislature meant i t  to  be used in  
its plain, dictionary meeting. Taken intransitively, the term 
"convene" follows its own l i teral derivation, "to meet together; 
assemble, esp. for a common purpose." Webster's New World 
Dictionary, 1 988. I n  the active sense of actively convening, the 
term's primary meaning is "to cause to assemble, or meet togeth
er." Id. 

In either sense (and the statutory context i s  not clear), the 
definition of "convening" seems broad enough to cover formal as 
wel l  as informal gatherings of the members of thf city council .  
They are "convened" when they meet together or when someone 
causes them to meet together. 
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This reading is supported by the fact that the legislature 
found it necessary to clarify that certain kinds of "informal and 
impromptu discussions" are exempt from the law; namely, those 
discussions "'of a general nature which do not specifically relate 
to a matter than pending before the public agency for decision." 
Idaho Code § 67-234 1 (2) .  If the Open Meeting Law appl ied only 
to formal meetings, there would have been no need to s ingle out 
a specific category of informal meetings that is exempt from the 
law. 

Any other reading would eviscerate the law. I t  makes no 
sense to say that the Open Meeting Law applies only when the 
governing body of a public agency has been "convened," i.e. , 
formally called to order by a body's presiding officer. Such a 
reading would provide a blueprint for circumventing the l aw: Just 
don' t  ever formally convene and you cannot violate the Open 
Meeting Law. 

It is the opin ion of this office that the Idaho Legislature 
could not have intended such a result. The problem sought to be 
remedied by the Open Meeting Law is  the practice of a governing 
body first convening informally to discuss and decide how public 
business is to be conducted, and then formally convening to 
rubber-stamp the secret deci sions already reached in private. To 
repeat, it is the opinion of this office that an Idaho court would 
find that both formal and informal gatherings are "meetings" and 
that both must comply with Idaho's Open Meeting Law. 

B. The Requirement of a Quorum 

As noted earlier, a "meeting" occurs when the governing 
body of a public agency gathers together "to make a decision or 
to deliberate toward a decision on any matter." The question w ith 
regard to serial meetings is whether the law applies to gatherings 
of less than a quorum of the governing body of the public agency. 
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The terms "decision" and "del iberation" are defined in the 
Open Meeting Law. The term "decision" i s  defined, in pertinent 
part, as: 

I A]ny determination, action, vote or final disposit ion 
upon a motion, proposal, resolution, order, ordinance 
or measure on which a vote of a governing body is 
required, at any meeting at which a quorum is present 

Idaho Code § 67-234 1 ( 1 ) . The term "deliberation" means "the 
receipt or exchange of information or opinion relating to a deci
sion . . . .  " Idaho Code § 67-234 1 (2) .  As noted above, "deliber
ation" does not include "informal or impromptu discussions of a 
general nature which do not specifically relate to a matter then 

pending before the public agency for decision." Id. 3 

Thus, the requirement that decisions be made at meetings 
that are held in public appears to ari se in the context of a "meet
ing at which a quorum is present." The requirement of a quorum 
would also seem to fol low from the commonsense concept of a 

''meeting" of a "governing body."4 

As noted above, there is  no question that the Open Meeting 
Law must be complied with whenever a quorum of the members 
of a governing body meets together to deliberate or decide on 
matters pending before the public agency-regardless of whether 
the meeting is formal or informal . The question here i s  whether 
the Open Meeting Law requirements must also be complied with 
when the deci sion of the majority is  reached serial ly rather than 
at a single time and place. Idaho law 01 1 this question is present
ly unclear. 

For this l'eason,  this office has not previously concluded or 
given an opinion that serial meetings (person-to-person meetings 
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by a public official to bui ld consensus on public business) violate 
the Open Meeting Law. As noted in the recent comment to the 
Idaho Statesman, it has been the concern of this office that the 
practice could be used to evade publ ic deliberation and thereby 
circumvent the pol icy and spirit of the law. 

This concern over serial meetings is not novel to this  
office. Several courts have held that a series of  meetings of less 
than a quorum of a public agency can nonetheless resul t  in a 
violation of an open meeting law. 

For instance, in Stockton Newspapers, Inc. v. Members of 
the Redevelopment Agency of the City of Stockton,  2 1 4  Cal . Rptr. 
56 1 ( Cal . App. 1 985) ,  the transfer of waterfront property by a 
municipal redevelopment agency to a private party was negotiat
ed by the agency 's attorney through a series of one-on-one tele
phone conversations between the attorney and each member of 
the agency 's board. The plaintiff al leged that this was a common 
practice by the board and that these serial conversations violated 
Cal ifornia's Open Meeting Law (the Brown Act). The California 
Court of Appeals agreed. 

The court of appeals focused upon collective activity by a 
majority of a governing body, whether or not in the presence of 
one another. This focus was dictated by the fact that the 
California Legislature had amended the Brown Act in 1 96 1  "to 
make clear that legislative action within the act was not necessar
ily l imited to action taken at a formal meeting." 2 1 4  Cal. Rptr. at 
564. The 1 96 1  amendment defined "action taken" as : 

( l )  A collective dec ision made by a majority of the 
members of a legislative body, (2) a collective 
commitment or promise by a majority of the 
members of a legislative body to make a positive or 
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a negative decision, or ( 3) an actual vote by a 
majority of the members of a legislative body when 
s itting as a body or entity, upon a motion. proposal, 
resolution, order or ordinance. 

1 96 1  Cal . Stat. 1 67 l .  Based upon this definition and prior case 
law, the court of appeals held that the California Open Meeting 
Law would be too easily evaded if violations could occur only 
when a quorum was present at a common site: 

The foregoing authorities make c lear thm the 
concept of "meeting" under the Brown Act compre
hends informal sessions at which a legislative body 
commits itself collectively to a particular future 
dec ision concerning the public business .  
Considering the ease by which personal contact is 
established by use of the telephone and the common 
resort to that form of communication in the conduct 
of public business, no reason appears why the 
contemporaneous physical presence at a common 
�ite of the members of a legislative body is a requi
site of such an informal meeting. Indeed if face-to
face contact of the members of a legislative body 
were necessary for a "meeting," the objective of the 
open meeting requirement of the Brown Act could 
all too easily be evaded. 

2 1 4  Cal. Rptr. at 565 (emphasis added) . The court then conclud
ed: 

Thus a series of nonJublic contacts at which a 
quorum of a legislative body is lacking at any given 
time is proscribed by the Brown Act if the contacts 
are "planned by or held with the collective concur-
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rence of a quorum of the body to privately discuss 
the public's business" either directly or indirectly 
through the agency of a nonmember. (65 Ops .  Cal . 
Atty. Gen . ,  supra, at p. 66.) 

. . . If a quorum of the members of the 
legislative body so intended to unite in an agree
ment to agree, a violation of the Brown Act would 
be established. 

The Cal ifornia Supreme Court aJopted the reasoning of 
this decision in Roberts v. City of Palmdale, 20 Cal . Rptr. 2d 330, 
337 (Cal . 1 993 ), stating: 

Of course the intent of the Brown Act cannot 
be avoided by subterfuge; a concerted plan to 
engage in collective del iberation on publ ic business 
through a series of letters or telephone calls passing 
from one member of the governing body to the next 
would violate the open meeting requirement. 

The Idaho statutes are not as broad as California's because they 
do not include col lective commitment or promise by a majority to 
take action, so the California courts are deciding cases under a 
more proscriptive statutory scheme. 

The Tennessee Court of Appeals reached a similar conclu
sion in an unreported opinion, State ex rel .  Mathews v. Shelby 
County Board of Commissioners, 1 990 WL 29276, 1 8  Media L. 
Rep. 1 440 (Tenn .  App. 1 990) . The case concerned the fill ing of a 
vacant position on an I I -member county commission. The facts 
were simi lar to those envisioned in your letter: 
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[ V larious Commissioners either met together or 
talked among themselves outside the chambers of 
the Commission, without public notice, and 
discussed personally and by telephone the pros and 
cons, merits and demerits of announced candidates 
for the position . 

1 990 WL 29276, at *3 .  The commissioners concluded that none 
of the announced candidates enjoyed majority support and a new 
effort would be made to fi nd a "consensus" candidate. A single 
commissioner took upon himself the responsibil ity of locating a 
candidate and lined up the support of two other commissioners. 
Those three commissioners then garnered the support of three 
others 1 111 til the required six-member majority was in place. 

The Tennessee Court of Appeals held that the above facts 
stated a cause of action in al leging a violation of that state 's Open 
Meetings Law even though no public "meeting" had ever been 
held : " IT lhe Act must apply when public officials meet in secret 
to del iberate and make decisions affecting the publ ic's business 
with the intent to hold an open meeting to announce their decision 
at a later t ime . . . .  " 1 990 WL 29276, at *5 (quoting the unre
ported case of Wi l l iamson County Broadcasting Co.  v. 
Wi ll iamson County Board of Education, (Tenn .  App. M.S . ,  Sept. 
3 ,  1 976) ) .  Any other outcome. the court concluded, would frus
trate the most fundamental purposes of the act: "One of the 
purposes of the Open Meet ings Law is to prevent, at a non-public 
meeting, the crystallization of secret decisions to a point just short 
of ceremonial acceptance." Id. (quoting the unreported case of 
Selfe v. Bel lah, (Tenn. App. E.S . ,  March 1 1 , 1 98 l ) ) .  In reaching 
this conclusion, the Tennessee court rel ied upon a specific provi
sion of the Tennessee Open Meetings Law which stated that " [ n]o 
such chance meetings, informal assemblages, or electronic 
communication shall be used to decide or deliberate publ ic busi-

1 68 



INFORMAL GUIDELINES OF THE ATTORNEY G ENERAL 

ness in circumvention of the spirit or requirements of this [act] ." 
Tenn. Code Ann. § 8-44- 1 02(d). The Idaho law has no parallel 
language. 

The type of activi ty set forth in Stockton, Roberts and 
Mathews pushes the l imit of acceptable conduct under Idaho law 
and circumvents the policy stated at Idaho Code § 67-2340; 
namely, the legislature finds and declares that i t  i s  the policy of 
this state that the formulation of public policy i s  public business 
and shall not be conducted in secret. Whether the Idaho Supreme 
Court would apply the Idaho Open Meeting Law as the California  
and Tennessee courts have done remains to  be seen. 

At least one Idaho district court has so concluded. On 
April 28, 1 994, Judge Gary Haman, rul ing from the bench, ruled 
that the City of Sandpoint's annexation of 1 7  ,000 acres had been 
made in violation of the Open Meeting Law. According to a 
report in the Spokesman-Review of April 29, 1 994, the mayor of 
Sandpoint admitted to meeting individually, one-on-one, with c i ty 
council members to garner their support for the annexation before 
going public with the proposal . The mayor defended h is  action 
by saying that the individual council members had not i ndicated 
how they would vote. On the contrary, three council members 
said they were asked how they would vote, and one member said 
the annexation was a "done deal" after the mayor's secret meet
ings. Du!"ing the public meeting on the annexation, no residents 
spoke in favor of it  and more than 20 opposed it. Then, without 
any discussion by the city council ,  members unanimously 
approved the plan. On these facts, Judge Haman invoked the 
penalty provisions of the Open Meeting Law and struck down the 
annexation plan as nul l  and void .  Idaho Code § 67-2347. Thus, 
the decisions of other state courts interpreting their statutes and 
the only announced decision to date in  Idaho conclude that serial 
meetings violate the Open Meeting Law-at least in fact patterns 
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where decisions are nailed down prior to presentation of the 
matter in a public meeting. 

Unfortunately, Judge Haman's need to intervene quickly 
prevented him from issuing a written decis ion. Thus, we do not 
know his precise approach to the questions addressed in this opin
ion. We continue to adhere to our prior statements that the sort of 
"clandestine practice" described in your letter, if i ntended to forge 
a majority decis ion outside of the public forum, violates at least 
the spirit of Idaho's Open Meeting Law. In light of Judge 
Haman's decision, it is clear that public officials who operate in  
this manner do so  a t  their own jeopardy. 

IV. 

OPEN MEETING LAW RESTRICTIONS DO NOT 
VIOLATE THE FIRST AMENDMENT RIGHTS OF 

PUBLIC OFFICIALS 

Reliance upon the First Amendment's protection of speech 
to justify noncompliance with a state's open meeting law has not 
been successful in any court that has addressed the i ssue. S imply 
stated, conduct that violates a state's open meeting law is not 
protected by the First Amendment, and a public officer has no 
protected right to conduct public business in private. Several state 
appellate courts have so held. 

In People ex rel .  Difanis  v. Barr, 397 N.E.2d 895 (I l l .  App. 
1 979), for example, the practice of c ity councilmembers meeting 
in political caucuses was challenged as v iolating Ill inois' Open 
Meetings Act. Among other defenses, the defendant public offi
cers asserted that their practice was protected by the First 
Amendment. The court disagreed, stating: 
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The Open Meetings Act neither prohibits the 
expression of any idea, nor makes assembly i l legal; 
the Act requires merely that public bodies meet and 
del iberate public business openly rather than behind 
closed doors. The defendants' free speech argu
ment is misplaced. The first amendment to the 
United States Constitution and article I, section 4, 
of the Illinois Constitution guarantee the right to 
express ideas publicly, and the Open Meetings Act 
does not restrict that right in any way. The defen
dants in effect argue that the freedom of speech 
gives them the right to confer privately rather than 
publicly about public business-business about 
which they have power to act. Freedom of speech 
orotects the expression of ideas, not the right to 
conduct public business in  closed meetings. The 
same reasoning appl ies to the defendants ' argument 
that the Act infringes on their right of free assembly. 

397 N.E.2d at 899 (emphasis added; c itations omitted). The 
I l l inois Supreme Court affirmed that decision. 4 1 4  N.E.2d 73 1 
( 1 980). 

The Colorado Supreme Court has addressed the practice of 
caucusing by political official s behind closed doors. Cole v. 
State, 673 P.2d 345 (Colo. 1 983) .  The court first noted the impor
tant policy reasons behind the public's right to open discussion 
and debate : 

The First Amendment plays an i mportant role in  
affording the public access to discussion, debate, 
and the dissemination of information and ideas. 
First Nat 'l Bank of Boston v. Bellotti, 435 U.S .  765, 
98 S. Ct. 1 407, 55 L. Ed. 2d 707 ( 1 978) .  A free 
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self-governing people needs ful l  information 
concerning the activities of i ts government not only 
to shape its views of policy and to vote intell igent
ly in elections, but also to compel the state, the 
agent of the people ,  to act responsibly and account 
for its actions. 

673 P.2d at 350. The court then held that the requirements of the 
Colorado Open Meetings Law did not infringe on thP- legislators' 
First Amendment rights: 

Id. 

The Open Meetings Law does not forbid political 
discussion among legislators, and does not regulate 
the conten t  of their discnssions. The Colorado 
Open Meetings Law merely requires that business 
meetings of policy-making bodies of the General 
Assembly be open to the public .  The Open 
Meetings Law, as we v iew i t, is a reasonable 
legislative enactment which seeks to balance the 
public's right of access to public i nformation with 
the right of legislators to speak candidly and to 
associate w ith whomever they choose. 

The Kansas Supreme Court, in State ex rel . Murray v. 
Palmgren, 646 P.2d 1 09 1  (Kan. 1 982), stressed the unique status 
of a pen·,0n elected to public office when it rejected a First 
A mendment challenge to open meeting requirements: 

The First Amendment does indeed protect private 
discussions of governmental affairs among c itizens. 
Everything changes, however, when a person is 
elected to public office. Elected officials are 

1 72 



INFORMAL GUIDELINES OF THE ATTORNEY G ENERAL 

supposed to represent their constituents. In order 
for those constituents to determine whether this is 
in fact the case they need to know how their repre
sentative has acted on matters of public concern. 
Democracy is threatened when public decisions are 
made in private. Elected officials have no constitu
tional right to condttct governmental affairs behind 
closed doors. Their duty is to inform the e lectorate, 
not hide from it. 

646 P.2d at 1 099 (emphasis added). See also C.R. Dorrier v. 
Dark, 537 S .W.2d 888 (Tenn. 1 976). 

The foregoing cases are consistent wi th the Idaho 
Legislature's statement of policy when enacting: Idaho's Open 
Meeting Law in 1 974: 

The people of the state of Idaho in creating 
the instruments of government that serve them, do 
not yield their sovereignty to the agencies so creat
ed. Therefore, the legislature finds and declares 
that it is the policy of this state that the formation of 
public policy is public business and shall not be 
conducted in secret. 

Idaho Code § 67-2340. To the extent that the conduct described 
in your letter comes within the scope of Idaho's Open Meeting 
Law, it must be conducted in  conformity with the procedures set 
forth in the law. Conduct or speech regarding public business is 
not protected by the First Amendment to the United States 
Constitution if it otherwise contravenes the state's Open Meeting 
Law. 
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v. 

CONCLUSION 

To summarize, our conclusion is that the Open Meeting 
Law must be complied with whenever a quorum of the governing 
body of any public agency assembles together and discusses any 
issue on which a vote wil l  be required. It does not matter that the 
meeting is not formally  scheduled or called to order. I t  does not 
matter that the members of the governing body are not all togeth
er in one place. So long as a quorum is present and the members 
are talking business, the Open Meeting Law is violated if the 
meeting is not preceded by a notice and agenda, if the gathering 
is not actually open to the public, and if all votes are not taken 
publicly and recorded i n  the minutes. 

The question w ith regard to "serial meetings" i s  whether 
the Open Meeting Law is violated when a quorum of the govern
ing body never actual l y  assembles but a member contacts other 
members-either directly or through an agent-in a deliberate 
attempt to bui ld a majority for or against a public policy or 
proposed ordinance. I t  is our opin ion that such a practice is 
designed to c ircumvent the Open Meeting Law and clearly 
v iolates the spirit of that law. One Idaho district court has held 
that i t  v iolates the letter of the law as well. 

Factors that appear l ikely to trigger court scrutiny, in other 
states as well as in Idaho, are : whether the members of the 
governing body deliberately set out to reach a final dec ision apart 
from the public  eye; whether their meetings are, in fact, conduct
ed in secret; whether the matter in question is specific, controver
sial and highly v isible; whether the secret decision flaunts the will 
of the public; and whether the final deci sion i s  a "done deal ,' .  with 
no serious discussion or deliberation and with votes alr�ady c lear-
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ly locked in .  I t  is our opin ion that an Idaho court wi l l  l ikely  find 
a violation when these factors are present. 

Finally, conduct by a public official that violates Idaho's 
Open Meeting Law is not protected by the First Amendment' s  
rights of free speech or  assembly. 
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May 24,  1 994 

Honorab l e  Vaughn K i l leen 

Ada Cou n ty S heri ll 

7 200 B arri ster 

B oise.  I D  83704 

THIS CORRESPONDENCE IS A LEGAL G UIDELINE OF THE 

ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

R e :  I l l egal Con sumpt ion or A lcohol by M i nors 

Dear S heri ff K i l leen : 

You have asked for an o p i n ion regard i n g  the l a w  that cri m

i nal izes i l legal consumption of a lcohol by persons u nder the age 

o f  2 1 .  I daho Code * 23-949.  That section makes i t  a m i sde

m eanor for such a person to possess beer, w i n e  or other alcoh o l ic 

l i4 uor. The pen a l ty for such a v iolat ion is set forth i n  I daho Code 

* 1 8- 1 502.  Current ly. only a fi ne attaches for a fi rst or second 

v i olat ion . A th ird offe n se carr i e s  a fi ne a nd a 30-day j a i l  sentence .  

You have asked whether  i t  i s  l egal to arrest  a n  indivi dual for a 

m i sdemeanor that  does not carry a jai l  sentence .  

I n  J u ly o f  th is  year, Senate B i l l  1 370 w i l l  take e ffect. This  

b i l l  i ncreases t h e  monetary penal t ies  for i l l egal consumption 

t en fo ld .  I n  add i t ion,  j a i l pena l t i e s  were created for second offe ns

e s  and i ncreased for th i rd offe n ses. B ecause n o  jai l  penal ty was 

c reated for a fi rst offense,  your quest ion wi l l  s t i l l  have appl icat ion 

a fter J u l y  I .  

I daho Code * 1 9-603 g i ves a peace officer d i scretion to 
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arrest any person com m it t ing  a m i sde meanor i n  the officer's pres

e 11 1:e.  The only  l i m i tat ion on t h i s  d i scret ion is  fou n d  in I daho 

Code * 49- 1 407 pertai n i ng to  certa i n  tra ffic m i sdemeanors . N o  

other l i m i tat ion perta i n ing to the power t o  arrest for a m i sde

meanor is found in the I daho Code. From t h i s , it appears that  the 

l eg i s l at ur e  did not i n te nd to l i m i t  arrests to those m i sdemeanants  

who face jai l sentences.  

I t  has been suggested that  i t  i s  not proper to arrest  some

one who only faces a fi ne because that person,  if fou nd g u i l ty, 

wou l d  never have to serve any jai l t i me at a l l ,  never have to be 

hooked and photographed, and never have to suffer the i nd i g n i t ies 

associated with a j a i l  sentence.  This  argument  seems compe l l i ng 

u n t i l  i t  is consi dered t hat the p u rpose of arrest and pretria l  deten

t ion  is  111. > t  pun i shment .  Rather, i t  is  designed to ensure a person's  

presence at the proceed i ng w here a person 's  gu i l t  or i nn oce nce 

( and poss ib le punish ment)  can  be dec i ded . Thus,  addi ti onal  

cons iderat ions shou l d  be a part of  the dec i s ion to c i te or arrest,  

i nc l udi n g :  

I .  

3 .  

.+ . 

5 .  

w hether a person has prior fai l ures to appear: 

whether a person has t i cs to the com m u n i ty reason

ably s u flicient  to assure :tppearance: 

whether a person fai l s  to ident i fy h imse l f  or h ersel f  

sat i sfact or i l y :  

w h L'lher a person re fu ses t o  s i g n  a c i tat i o n ;  a n d  

whether an arres t  w i l l  prevent  i m m i nent  bod i l y  

harm to t h e  acc used or  t o  another. 

Se<' grnemlly LaFave, Cri m i n a l  Procedur� * 1 2 . 5 .  
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Conside r ing the l i beral appl icat i o n  of creative bai l proce

d ures .  i nc l uding the use of te lephonic court orders regardi ng ba i l  

and recogn izance as  wel l  as n ight and weekend court heari ngs ,  

the actual  t i me a person i s  he ld  for i l legal consu m ption should  be  

q u i te l i mi ted. Further. because the  tak i ng of fi ngerpri nts a n d  

other ide n t i fy i ng data i s  d iscr�t ionary for most m i sdemeanors, a 

person arrested for i l legal consumpt ion need not suffer the i nd i g

n i ty o f  a typical  booki ng .  Sec I daho Code * *  1 9-48 1 2  and 1 9 -

..+8 I 3 .  

I n  J u ly. t h e  max i mu m  penalty for a fi rst o ffense of i l legal 

consumpt ion w i l l  be a $ 1 .000 fi ne .  Th i s  is  c learly a pun i t ive ( as 

o pposed to c iv i l )  sanct ion .  S tate v. B e n n ion,  1 1 2 Idaho 32, 730 

P. 2d 952 ( 1 986) .  I n  addi t ion,  t h e  I daho Leg i s l at ure  has express ly  

made i l l egal consumption a m i sdemeanor. Because the  leg i s l a

t ur e  d i d  n ot at tempt to l i m i t  a peace officer's d i scretion as to 

w hether to arres t  a person for i l legal consumpt ion,  and because 

t here are a n u m ber of reasons why an arrest wou l d  be sensi ble i n  

a part icu l ar s i tuat ion, th is  office does not bel ieve that such a n  

arrest would  be i l legal or i mproper. However. th i s  office does 

recommend that arrests for i l legal cons u m pt ion  be l i mi ted to 

t h ose s i t uat ions w here a c i tat ion i s  not  pract ical ,  such as when a 

person re fuses t o  cooperate w i t h  the c i tat ion process or where a 

person does not seem l i ke ly  to  appear i n  court. 
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September 2 1 ,  1 994 

Mr. Al S andner 
Souih  Central Region E 9 1  1 

P.O .  Box 504 

Jerome, I D  83.338  

T H I S  CORRESPONDENCE IS A LEGA L  G U IDELINE OF THE 

ATTORNEY G E NERAL SUBM ITTED FOR YOU R  G U I DANCE 

Re:  Emergency Communicat ions Act 

Dear Mr. Sandner: 

You have requested an opin ion from th is  office whether 

ce l lu lar phone users may be charged telephone l i ne user fees by 

the South Central Region E 9 1  I Board . For the reason set forth 

below, it is the opin ion of this office that an emergency commu

nications govern ing board does not have the authority to charge 

cel lu lar phone users a telephone l i ne user fee.  

The Emergency Communications Act ,  chapter 48, t i t le 3 1 ,  

Idaho Code, was enacted i n  1 988.  The act was i n tended to 

provide a statutory means  to fin ance emergency communicat ion 

( 9 1 1 )  systems. Idaho Code * 3 1 -480 I .  To th is  end, counties,  

c i ties or joint ly created e mergency communicat ion boards are 
authorized to charge a telephone l ine user fee not to exceed one 

dol lar ($ 1 .00) per month.  Those subject to the fee are set forth at 

Idaho Code * 3 1 -4804, which provides in relevant part : 

The telephone l ine  user fee prov ided pursuant to the 
provis ions of this chapter shall be a uniform amount  
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not to exceed one dol lar ( $ 1 .00 )  per month per 
exchange access l ine,  tru n k  l i ne, network access 
register, or equ ivalent ,  and such fee sha l l  be used 

exclusively to fi nance the i n i t iat ion ,  main tenance, 

or enhancement of a consol idated e mergency 

communications system wi th in  the boundaries of 

one ( I  ) county or 9 1  I serv ice area . . . .  

( Emphasis added . )  

Before d i scussing whether ce l lu lar phone customers come 

with i n  these categories of users, i t  must be noted that this office 

conc luded in  1 989 that the telephone l i ne user fee prov ided for i n  

Idaho Code * 3 1 -4804 was, i n  fact ,  a tax i n  l ieu of property taxes .  
1 989 Idaho Att ' y  Gen.  Ann .  Rpt.  3 5 .  The d i st inct ion i s  s ign ificant 

i n  this i nstance. Because the charge i s  a tax rather than a fee, our 

anal ys is  does not have to determi ne whether the charge is  reason
ably re lated to the d i rect publ ic serv ice. See B rewster v. Ci ty of  

Pocate l lo, 1 1 5 Idaho 502, 768 P.2d  765 ( 1 988 ) .  More important

ly, a statute author iz ing the i mpos it ion of a tax must be construed 

' ·as favorably as possible to the taxpayer and strict ly against the 

tax ing authori ty." Futura  Corporation v.  S tate Tax Commission, 

92 Idaho 288.  29 1 .  442 P.2d 1 74, 1 77 ( 1 968 ) .  Further, any ambi 

guit ies in  a tax  s tatute must be  resol ved i n  favor of  the taxpayer. 
I n  re : Pot latch Forests, I nc . ,  72 Idaho 29 1 ,  240 P.2d  242 ( 1 952 ) .  

I n  th i s  i ns tance. i t  must be  determined whether a s ingle 

cel l u lar phone user constitutes an "exchange access l i ne ," "trun k  

l i ne" or "network access register" capable of bei ng charged a te le

phone l i ne user fee .  U n fortunately. these terms are not defined i n  

the Emergency Communicat ions Act .  and i ts legis lat ive hi story 

provides no guidance i n  constru i ng the statute. Nevertheless, 

these terms d0 have accepted mean i ngs in the telecommunica

t ions i ndustry. 
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An ' "access l i ne" i s  the c i rcuit (often a pair of  copper wire s )  

that connects a customer with the swi tching system used t o  reach 
other customers .  In non-technical terms, i t  is the part of the 

system (either a wire or a radio  channel ) that sends the message 

between the customer' s home or business and the switch that 

connects the l i ne to other customers ' access l i ne .  I t  is the connec

t ion that gives the customer "access" to all other customers. A 

.. trunk l ine" is  a c ircu it  ( or c i rcuits ) that connects switches for 

more than one l ine .  For example, a telephone company with 

customers in  one town may route a l l  cal ls  in or out of that town 

through one or more switches. Those sw itches would be connect

ed to other towns'  switches through trunk l i nes that can carry a 

call from any l ine i n  one town to any l ine i n  the other town. The 

trunks in this case are not dedicated to any one customer, but may 
carry any customer's cal l .  

Alternative ly, a large customer with many telephones on  
the premises may have a private branch exchange (PBX),  which 

wil l  switch a l l  o f  the customer's in ternal cal ls  without us ing any 

of the telephone company 's swi tching  equipment. However, the 

customer wi l l  need connections between i ts i nternal telephone 

system and outside telephones .  The connections betwee n  the 

customer's own system ( i ts PBX) and the telephone company 's  

switches are a lso cal led trunks .  Like their counterpart described 

in  the previous paragraph, the trunk can carry a cal l from any one 

of the customer's telephones connected to the PBX. 

"Network access regis ters," or NARs, are a customer's 
connections in the telephone company 's switch i tsel f  that permi ts 

telephones for a l arge customer to connect to the local telephone 

company directly. The d ifference between a PBX and tru n k  

system and a n  NAR system i s  that the telephone company 

connects i ts own trunk to the custo mer's PBX at the customer's 

location, but the customer connects the NAR to the telephone 

company' s  switch :  
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The telephone l ine user fee for emergency service docs not 

apply to cel lu lar te lephone operators. As  written, Idaho Code * 

3 1 -4804 provides that such fees shal l  be col lected "by a l l  

te lecommun ications ent i t ies, which prov ide local telephone l i ne 

service." This section further rec ites that ' " 1 1 ]ocal exchange 
companies w i l l  be al lowed to l i st the surcharge as a separate i tem 

b i l l  . . . .  " Cel lu lar telephone companies do not prov i de actual 

" local te lephone l i ne si'?rv ice" ; they only act as intermediary 

between the cel l u l ar customers and the local te lephone company, 

wh ich sel l s  local te lephone serv ice to ce l lu lar compan i es, not to 

ce l lu lar telephone users . The cel lu lar company is the actual  

"customer" of the local exchange company and the ent i ty provid
ed "local telephone l ine service." Ce l lu lar te lephone compan ies 

are not  local exchange companies .  I t  is  the local exchange 

company (e.g. , U . S .  West ) that col lects the fees and remi ts them 

to the 9 1 1 admin i strator. 

Moreover, the Telecommunications Act of 1 98 8  ( Idaho 
Code **  62-60 I ,  e t  seq . )  defines local exchange service as the 

"prov is ion of access l i nes to . . .  customers [for ]  switched voice 

communications w ith in  a local exctrnnge area." Idaho Code * 6 2 -

603( I )  (emphas is  added ) .  The description o f  "access l ines" i n  

th is  statute supports our i nterpretation o f  "access l i ne" as used i n  

the E mergency Communications Act. I t  i s  a basic tenet of statu

tory construction that statutes deal i ng  with the same subject 

matter be construed together to reach a harmonious resu l t .  

Dewey v. Merri l l ,  1 24 Idaho 200, 858 P.2d 740 ( 1 993) .  The 

access l ines subject to the surcharge f ce are the l i ne or trunk  

connections between the local telephcne company 's sw i tch and  

the  cel lu lar company's switch. Affordi ng the terms used in  both 

acts their normal mean ing and construi ng all the terms together, 

leads this office to the conc lusion that the telephone l i ne  user fee 

does not apply to cel lu lar telephone users. 
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Although ce l l ular telephone users may u l t imately connect 
with the local telephone company's  network .  they are not d i rect

ly connected to the network .  Al l  ce l lu lar customers obtain access 
to the local te lephone network via a cel lu lar switch.  It is this 

ce l lu lar switch which is .  i n  turn. connected to the publ ic switch 

network via exchange access l i nes or tru nks. Consequently. the 

telephone l i ne user fee is assessed against the cel l u lar company 's  

access l i nes or  tru nks ,  not the u l t imate cel l u lar users. Whi le i t  i s  

undeniable that a cel lular telephone user can dial 9 1 1 and access 

the emergency d i spatch center. th i s  access is not d i rect .  
Therefore .  unt i l  the legi s l ature makes clear that cei lu lar te lephone 
users are to be taxed pursuant to Idaho Code * 3 1 -4804, our 

adv ice i s  that cel l u lar te lephone users should not be charged a 

telephone l i ne user fee. 
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September 29, 1 994 

Honorable Ron Koeper 
Nez Perce County Sheri ff 

P.O.  Box 896 

Lewiston, I D  8350 I 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 

ATTORNEY GENERAL SUHMITTED FOR YOU R  GUIDANCE 

Dear S heri ff Koeper: 

This is in response to your letter i n  which you requested 

guidance regarding budget responsibi l i ty for the juven i l e  deten
tion center. You requested an opi nion on whether you or the Nez 

Perce County Commissioners would be responsible for the 

expenses of the center exceeding the allocation i n  your budget. 

CONCLUSION 

You do not have any personal responsib i l i ty for l i ab i l i t ies 

incurred beyond the amoun t  allocated in your budget for juveni le  

detent ion.  However, the al locat ion must  remain in  your budget 
for this year because the t ime to appeal has passed. As the money 

was intended for the juveni le detention center, i t  must be used for 
this purpose. Therefore, the coun ty commissioners can cause the 

money that was al located i n  your budget  for juveni le care to be 

appl ied to the costs associated wi th  the juveni le detention center. 
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ANALYSIS 

I .  The County Budget Process 

The statutory provis ions speci fical ly relating to the estab

l i shment of a county budget are found in Idaho Code § §  3 1 - 1 602 

through  3 1 - 1 605 . As the sheri ff, you were required to submit an 

i temized estimate of revenues and expenditures to the county 

aud itor. Idaho Code § 3 1 - 1 602 . Either you or the county 

commi ssioners inc luded an estimate for the juveni le detention 

center in the sheriff 's budget, a l though the county commiss ioners 

had recently assumed responsibi l i ty for the faci l ity. The county 

auditor used this information to prepare a suggested budget for 
the nex t  fi scal year, wh ich was then fi led with the county commis

sioners as requ i red by Idaho Code § 3 1 - 1 603 .  The commission
ers then agreed upon the tentative appropriations and publ ished 

notice of the anticipated revenues and proposed appropriations 

pursuant to Idaho Code § 3 1 - 1 604. The commissioners were then 

requ ired to give any taxpayer an opportuni ty to appear and be 

heard at a hearing on the tentative budget . Idaho Code § 3 1 - 1 605 . 

Thereafter, the budget was final l y  adopted and fi led and the 
appropriation for the juven i le detent ion center was formally 
approved i n  your budget. 

2. Decisions of the County Commissioners are 
Appealable-If no Appeal is Filed, There is no Legal 
Process to Force the Commissioners to Relocate a 
Budget Line Item 

Under Idaho Code § *  3 1 - 1 509 and 67-5273, a peti t ion for 

j udicial review of the budget m ust be fi led w ithin 28 days after the 

budget becomes final . Because the t ime to appeal the budgeting 

decision has passed, the a l locat ion for the j uveni le  detention 
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center must remain in your budget for this year. There i s  no other 
legal process prov ided by statute that wou ld force the commis

s ioners to re locate the juven i le detention center a l location . 

I t  is unclear whether  the commissioners can voluntari ly  

relocate the l i ne i te m  for the  detent ion center. Commissioners are 
a l lowed to adjust the budget to reflect unscheduled revenue from 

the state or federal government. However. there is no statutory 

provision addressi ng whether the commissioners can adj ust the 

budget for any s i tuation other than for emergency expend i tures 

under Idaho Code * 3 1 - 1 608 .  

3. If the Item is not Relocated, the Sheriff is not Liable for 
any Budget Overrun Caused by the Administration of 
the Center 

The sheriff w i l l  not be personally l i able for any expendi
tures in  excess of the budget al location for the juven i le  detention 

center. Because the comm issioners have assumed the authority 
and control over the faci l i ty, they a lso have the responsib i l i ty for 

any budget overruns caused by such admin istration . 

Under Idaho Code * 3 1 - 1 606: 

The est imates of expenditures . . .  as final ly  fixed 

and adopted as the county budget . . .  shal l consti-
tute the appropriat ions for the county for the ensu

ing fiscal year. Each and every county offic ia l  or 

employee shal l  be l i mi ted in making expenditures 
or the incurring of l iabi l i t ies to the respective 

amounts of such appropriations. 

Further, u nder Idaho Code * 3 1 - 1 605 : 
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Said hudgct as lina l ly  adopted . . .  sha l l  spec i fy the fund or funds 

against  1Nhid1 \varrants sha l l  be issued for the expenditures  so 

author ized. respect ive ly. and the aggregate of expendi tures autho
ri zed aga inst any fund sha l l  not exceed the est i mated revenues to 

accrue to such fund during the ensuing fi scal  year . . . .  

These statutes c learly apply to the county commiss ioners 
as cuun ty offic ia l �: .  Idaho Code * 3 1 -200 1 . Therefrn e ,  the 

commi ssioners cannot order the expenditure of funds in excess of 

the approved appropriat ions within your budget .  

Furthermore, Idaho law places l iab i l i ty for any budget 

overruns  connected with the detent ion center upon the commis

sioners and/or the audi tor. Idaho Code * 3 1 - 1 607 reads in part: 

E\penditures mode, liabilities inrnrred or warrants 

issued in excess <?/ any budget appropriations . . . 

shall not be a liohility <?l the county, but the <dficial 

11wki11g or incurring such lial>ility, e.\penditure, or 

issuing such 1 1 ·arra11t shall he liable therefor 

persona l ly  and upon h is  offic ia l  bond, as i s  here

inafter provided. The county audi tor sha l l i ssue no 

warran t  and the county com m i ss ioners sha l l  

approve no c la im for any expenditure i n  excess of 

sa id budget appropriations . . .  except upon an order 
of a court of competent jurisdiction , or for emer

gencies as here inafter provided.  Any count_v officer 

creating any liability or any county co1111nissioner 

or commissioners, or  county auditor approving any 

claim or issuing any warrant in excess <d' any such 

lmdget nppmpriation, except ns above provided, 

shall he liahle to the coullfy for the amount <�/" such 

claim or warmnt . . . .  
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( Emphasis added. ) 

4. The County Commissio ners can Control the 

Expenditures of Other County Officers After the 

Connty Budget has been Finalized 

County commissioners have broad control in the context  o f  

county expenditures .  Ti t le 3 1 ,  chapter 8 ,  I daho Code, l i sts the 

powers and duties of the board of county commissioners. Idaho 

Code * 3 1 -802 gives the county commissioners the power to 

supervise al l other county officers charged wi th assess i ng, col lect

ing, safekeepi ng. management or disbursement of publ ic money 

or revenues.  Idaho Code * 3 1 -809 g ives the county c ommissi o n

ers the power to examine and audit the accounts of al l county offi

cers and to order warrants to be drawn therefor. Idaho Code * 3 1 -

8 1 0  gives the county commissioners the power to exa mine, sett le 

and al low a l l  accounts lega l ly  chargeable aga inst the county and 

prov ide for the payment of the same. Furthermore, I daho Code * 

3 1 -828 gives the county commissioners the power to do and 

perform al l  th ings necessary to carry out thei r  other powers. 

I n  addition, the Idaho S upreme Court has held that county 

commissioners can disal low expendi tures that are approved in the 
county budget. Magoon v. Board of County Commissioners, 5 8  

Idaho 3 1 7, 73  P.2d 80 ( 1 93 7 ) .  I n  this case, a county sheriff 

bought a new automobile for the sheriff's department.  Although 

the expenditure  had been approved by the county commissioners 

in  the county budget ,  the commissioners rejected the c la im. The 

car dealer then sued the coun ty for the amoun t  due, arguing that 
the sheriff was authorized to purchase the automobi l e  by virtue of 

the county budgeting  process .  The I daho Supreme Court held for 

the county commissioners. 
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Clearly, county officers do not have complete i ndepen

dence i n  making expenditures on behalf of the county wi thout 

commiss ioner approval .  U nder Idaho law. the county commis
s ioners have some discret ion to d i sal low expendi tures that were 
approved i n  the county budgeting process .  Whether they can then 

direct th is  money to another use wi thin the same fund is unc lear. 

County commiss ioners do not have absol ute control in  

d i sapprov ing expenditures .  They can be forced to approve 

payments for ite ms such as rout ine suppl ies and val id contract 

c laims. See Shi l l i ngford v. Benewah County, 48 I daho 447 , 282 

P. 864 ( 1 929);  H . J .  McNeel v. Canyon County, 76 Idaho 74, 277 

P.2d 554 ( 1 954 ). Furthermore, the commiss ioners cannot assume 

the duties of other county officers .  See Meller  v. Board of 

Commissioners, 4 Idaho 44, 35  P. 7 1 4  ( 1 894 ) ;  Clark v. Ada 

County B oard of  Commiss ioners, 98 I daho 749, 754, 572 P.2d 
5 0  I ,  506 ( 1 977 ) .  At  some point i n  interfering with expenditures 

approved in the sheriff's budget, the county commi ssioners would 

be exceeding thei r  power. Th is  point wou ld have to be deter

m ined by a court upon the particu l ar facts of the case. 

5. If Expenditures in E xcess of the Budget are to be Made, 

Special Procedures Must be Followed 

I daho Code * 3 1 - 1 608 provides for excess expenditures i f  

needed i n  the case of  emergencies or  when mandated by  l aw. I f  

there i s  i nsuffic ient money in  the treasury for the expenditures, 

i nterest bearing warrants m ust be i ssued . These warrants would 

be included in the next annual budget to be submitted, and money 

must be i nc luded i n  the appropriations made to cover any unpaid 
warrants .  

If you have further quest ions on thi s, please contact me.  
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S i ncere l y  yours, 

STEVE TOB I ASON 

Deputy Attorney General 

C h ieL Legi slat ive & Pub l i c  

A ffa irs D i v is ion 



I N l · O R i\ l A L  C i !  l lD l '. LI N l'.S O F  TI U: r\ITO R N l '. Y  C i ENERA L 

October 1 -L 1 994 

M r. Herb Carl son.  Cha i rman 

I daho I ndustr ia l  Com m i ssion 

P.O .  Box 83720 

STAT E H O U S E  M A I L  

Boise. I D  83720-004 1 

THIS CORRESPONDENCE IS A LEGAL GUI DELINE OF THE 

ATI'ORNEY GENERA L  SUBMITTED FOR YOU R  GUIDANCE 

Dear M r. Carl son : 

You have asked our opi n i o n  regard i ng the enforce ment of 

I daho Code * 72-30 I on I nd ian  reservat ions.  S peci fica l l y, you 

have asked \vhcthcr the I ndustri a l  Comm i ssion h as the authori t y  

t o  mai ntain a s u i t  i n  a state d is tr ic t  court t o  compel an e mployer 

on a reservat ion to meet the  pro v i sions of  Idaho Code * 72-30 I 
and.  further. how that state court j udgme n t  wou l d  be enfo rced o n  

a rcscr\'at i o n .  

I .  

THE A PPLICAB ILITY OF I DAHO C ODE § 
72-30 1 ON INDIAN RESERVATIONS 

As you noted in your let ter. th i s  o ffice issued an o p i n ion i n  

1 988 regard i ng the app l icab i l i ty o f  Idaho Code � 72-30 I against  

I nd i an e m p loyers doi ng bu s i ness wi t h i n  a reservat ion. Sec 1 988 

I daho At t ' y  Gen .  Ann .  Rpt .  34. a copy o f  which i s  enc l o sed for 

your rl 'f crc 1 1cc .  A t  that t i me .  we conc l uded that I daho Code * 72-

30 I genera l l y  would be appl icable  to e m p loyers doing business 
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with i n  a reservation . However, we also concluded that such 

wou ld  not be the c ase if the employer were e i ther the tribal 

government or a triba l ly owned business. I t  was our opinion at 

that t i me that the doctrine of sovereign immunity wou ld prec lude 

the I daho Industrial Commission from bringing an action against 

either :.1 tribal government or tribal ly owned bus iness. See 

Tibbetts v. Leech Lake Reservation B us iness Committee, 397 

N .W. 2d 883 ( M inn.  1 986) ; Whi te Mountain Apache Tribe v. 
Industrial Commission of Arizona, 696 P.2d 223 ( Ariz.  Ct. App. 

1 985 ) .  

I have reviewed our 1 98 8  opi nion and the case law ci ted 

therei n .  Desp i te the passage of t ime, I find l i ttle change in  the 

law. The cases rel ied upon in our opin ion appear to remain the 

prim ary cases in thi s  area. 

As we noted i n  1 988, 40 U .S .C .A .  § 290 ( 1 97 8 )  extends 

appl ication of a state 's workers' compens...t ion laws to a l l  l ands 

owned or hel d  by the United S tates " : th in the exterior boundaries 

of a state . Usual ly, federal laws of general appl ication such as 40 

U.S .C .A .  § 290 apply to Indians on reservations and to thei r  prop

erty in terests .  However, there are three except ions to this .  A 

federal statute of general app l icabi l i ty w i l l  not apply to the activ

ities or property interests of Indians on reservations where :  ( I )  
Congress expressed an i ntent that the law not apply to I ndians on 

their  reservations; ( 2 )  applicat ion of the law would abrogate treaty 
rights guaranteed to I ndians; or ( 3 )  the law concerns rights of trib

al se l f-governance i n  purely i ntramural matters . Donovan v. 
Coeur  d ' Alene Tribal Farm, 75 1 F.2d 1 1 1 3 (9th Cir. 1 985) .  

In  our  1 988 opin ion, we reviewed each of these exceptions 

and concluded they did not appl y. With regard to the first excep

tion , an expression of congressional i ntent that the law not apply 

to Ind ians on their reservations, we noted that both federal and 
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state courts had already recognized that sect ion 290 authorizes 

appl ication of  state workers ' compensation l aws to al l  Un i ted 

States terri tories within a s tate, incl uding I ndian reservations .  
Begay v. Kerr-McGee Corp. , 682 F.2d 1 3 1 1 ,  1 3 1 9 (9th Cir. 1 982) ;  

Johnson v.  Kerr- McGee Oi l  I ndustries ,  I nc . ,  63 1 P.2d 548, 5 5 1 

( Ariz .  Ct. App .  1 98 1  ) , oppeal dismissed 454 U . S .  1 025 ,  I 02 S .  Ct .  

560, 70 L.  Ed. 2d 469 ( 1 98 1  ) ;  White Mountain Apache Tribe v. 

Industrial Commission of Arizona, 696 P.2d 223,  227 (Ariz. Ct .  

App.  1 985 ) . Turning to the second exception ,  the abrogation of 

treaty rights of Indians, we re l ied upon the reasoning of Johnson 

v .  Kerr-McGee Oi l  Industries, I nc. to conclude that app l ication of 
the federa l  l aw wou ld not lead to such abrogation .  We also noted 

that the appeal  from Johnson had been dismissed by the Un i ted 

States Supreme Court for want of a substant ia l  federal questi on 

and that such d ismissals are b i nding u pon lower courts unt i l  l ater 

doctri nal deve lopments indicate to the contrary. Final ly, we 

conc luded the third except ion,  concerning rights of tribal sel f

governance i n  purely i ntramural matters, was a lso i nappl icable .  
In  regard to  the third exception, the precedent was somewh at 

vague as none of the cases specifical ly  addressed I ndian employ

ers who were sued, but ins tead dea l t  with c l aims brought by 

Indian employees against non-Indian employers who operated 

bus inesses on an I ndian reservation . However, we nevertheless 

conc luded i t  would be "unl ike ly that a court would find that tri b
al interests i n  sel f-government  wou ld change significantly or 

somehow be improperly infringed u pon or frustrated s imply 

because a tribal member is  an employer rather than an employee ." 

1 988 Idaho At t 'y  Gen. Ann.  Rpt. at 38 .  I n  short ,  i t  was our  opin 
ion that none of the three exceptions to  enforcing  a federal law of  

general app l icab i l i ty on an I nd ian reservat ion appl i ed .  

Consequent ly. we reasoned that 40 U . S .C .A .  � 290 and, by  exten 

sion, I daho Code � 72-30 I would apply to businesses on Indian 

reservatiuns. 
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Our research has shown l i tt le deve lopmen t  in t h i s  l aw. We 

bel ieve the t h i rd exception,  I nd i an se l f-governance, re mains  the 

strongest bas i s  for arg u ably not apply i ng Idaho Code � 72-30 I to 

bus i n e sses operat i ng w i th i n  I ndian reservat ions .  However. 

because there has bee n l i tt le addi t ional case l aw s ince 1 988 and 

becau se the state has s t rong i nterest i n  e n suri n g  t hat al l  employ

ees are covered by i n d u strial i nsurance.  th is  o ffice adheres to the  

conc l us ion i t  reached i n  1 98 8 . 1 

We repeat one fi nal caveat .  I n  your quest ion, you asked 

only ahout bus i nesses owned by t ribal members. As noted above, 

i f  the employer were e i ther t h e  tribe i tse l f  or a tri bal l y  owned 

busi ness ,  then soverei g n  i m m u ni ty would bar the I n dustr ia l  

Comm i ssion from br i nging such a n  act ion.  Otherwise, as  

discussed, sect i on 290 s hou ld apply  to employers doi n g  busi ness  

on a reservat i o n .  

I I .  

ENFORCEIVIENT O F  STATE JUDGMENT 

Your next  quest ion involves the enforcement of  a state 

court j udgme n t .  You h ave asked how. assu m i n g  a state court h a s  

j ur isd ict ion o v e r  a n  u n derl y i n g  c laim. the  state court 's j udgmen t  

i s  en forced. 

J urisd ict ion over an underlying c l aim does not a u tomat i

cal ly g i ve a s tate cou rt the abi l i ty to e n force i ts  j udgm e n t  on an  

Indian reservat ion .  I n  Joe v .  Marcu m ,  62 1 F. 2d 358 ( I  0th C i r. 

1 980) ,  for example,  the  I 0th C i rcu i t  Court of A ppeals h e l d  that i t  

wou l d  impi nge on tri ba l  sovere i gnty to a l low a s tate court to ru n 

a garn i shment agai n s t  a N avaj o  I nd i an ' s  e m p l oyer a n d  attach 

wages earned hy the I nd i an for on-rese rvation l ab or when the t r ib-
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a l  code had no garnishment  procedure.  The court reached th is  

conclus ion even though t h e  state court had j urisdi c t ion over the 

u n derly i ng c la im a nd t he garnishment proceedings arose fro m  an 

o ff-reservat ion t ransac t ion  wi th a non- I nd ian l e n d i ng agency. 

L i kewise .  i n  Begay v. Roberts .  807 P.2d 1 1 1 1  ( Ariz.  Ct .  App. 

1 990). a s tate court act ion of i ssu i n g  writs of garn i s h ment agai nst 

the  wages of an I n di <;n w h o  l ived and worked on t h e  reservation 

was held to be p reempted hy tr ihal  law and to i nfri nge upon 

Navajo sovere ignty, even t hough the state court h ad jurisd i c t ion 

over the u nderl y i n g  act i o n .  Hut see Li t t le  Horn S tate B a n k  v. 

Stops. 555 P. 2d 2 1  I ( Mo n t .  l 976) ( writs of e xecut i o n  from a s tate 

c o u rt are val id w i t h i n  an I nd i an reservat ion w hen s u c h  is a means 

t' I. enforci n g  a val i d  judgment  of the state court ) .  

A recent I daho case that bears upon th is  i ssue i s  S tate v . 

. Mathews.  No.  20 1 54. I oq4 W L  376 1 3 1 ( J uly 1 8 . 1 994 ) . the 

recent searc h  and se izure o p i n ion from the I daho S upreme Court. 

I n  Mathews .  the I daho Su preme Court held that a search warrant 

� ssued hy a state j u dge m u s t  be approved hy a tri bal  court be fore 

i t  can b1? executed . Accord ing to the I daho S u p reme Court, 

execut ion or  the warran t  w i t hout t r ibal cou rt authorization d i rect

ly i n fri n ged on t h e  tribe ' s  sovere i gn ri u h t  to se l f- govern ment.  
'- '- '-' L 

\Vh i l e  t h i s  i s  a cri m i nal and not a c i v i l  case. i t  certai n ly h igh l i g h ts 

t h e  defere n ce pai d .  in Idaho,  to t h e  I nd ian  tribes'  r ight of s e l f

govern m e n t .  Th i s  i s  s i m p l y  not a s tate where a court is l i ke l y  to 

t reat l ig h t l y  the e n force m e n t  of state court judgme n ts on I nd i an 

reserva t ions  w i thou t  some i nvolvement or  t h e  I nd i a n  courts .  

We have con tacted t wo t ri bal  at torneys and asked each of 

t hem how a ,·a l id  s tate court judgmen t wou ld  he e n forced on an 

I nd ian reser\'at ion .  Doug las Nash. t he attorney for t he Nez Perce 

Tribe. i n formed u s  that t he Nez Perce Tri be has a procedu re 

whereby s ta te  j udgmen ts  are recogn i zed by a tri bal  court i n  a 

manner s i m i lar to  how t h i s  state would recognize foreign j udg-
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men ts. T hat state court judgment is then treated l i ke a tribal court 

j udgment and is e nforced by the tribal court .  

We also consulted wi th Jeanette \Vol fley, the attorney for 

the Shoshone-B an nock Tri bes. She  gave us  s imi lar advice .  She 

s tated that one would have to look at the speci fic procedures  for 

each tribe .  But she also said the S hoshone-Bannock Tribes have 

a procedure in p lace whereby state court j u dgments are fi led with 
the tribal court and then enforced by that court . She did note that 

j udgments must be val id state court judgments and that the tribal 

court is free to rev iew state court j u ri sdiction  over the underlying 

c l aim. 

In short, i t  appears that once a d istrict court judgment is  

e ntered, w i th some variation allowed for the speci fic  tribal proc�

dure,  that judgment shou ld  be fi led with the tribal court and th it 

court ,  after  review i ng the state court's juri sdiction, would enforce 

the state c ourt j u dgment . 

I hope th is  information is  o f  use to you. I f  you have any 

q uestions, please contact me and I w i l l  try to be of further assis

tance. 
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General 

Chief of Civi l  
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