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INTRODUCTION
Dear Fellow Idahoans:

| am pleased to present the Idaho Attorney General's Annual Report for 1997.
The contents of this volume are representative of the professional legal work
performed by my staff on a daily basis. | thank the employees of this office for
their dedication and loyalty to the State of Idaho. | also thank our clients --
statewide elected officials, legislators, and state departments and agencies --
and the hundreds of local officials and citizens who call upon this office for legal
assistance. It was another great year!

From an administrative standpoint, | am able to report another successful year of
balancing the state's legal needs with the fiscal responsibility expected by all
Idahoans. Similar to 1995 and 1996, the overall budget did not go up. We
continued to cut spending on hiring outside lawyers, saving ldaho taxpayers 1.6
million dollars since 1995. We have also been able to cut the net total of legal
positions in state government. These numbers would not be possible without
employees who are always willing to do whatever it takes to get the job done.

From a legal standpoint, 1997 is filled with many good examples of how the six
legal divisions in this office represent the State. The Civil Litigation Division and
the Intergovernmental and Fiscal Law Division worked together to obtain a court
ruling requiring the United States Forest Service to end its policy of secrecy and
release public information to Idaho's county officials. The Intergovernmental and
Fiscal Law Division continues to assist local governmental entities and legislators
with their legal questions ~ over 300 questions from local officials and 167 formal
legislative inquiries were handled in 1997. In a lawsuit that attracted national
attention, the Human Services Division filed suit against the United States
Department of Veterans Affairs (VA). As a result, the VA agreed to provide Idaho
veterans with guaranteed medical benefits and compensate Idaho veterans’
homes for all moneys wrongfully withheld. The Natural Resources Division
continued its legal management of the State’s interests in the Snake River Basin
Adjudication (SRBA), including numerous appearances in the state’'s SRBA court
and appellate courts, and winning rulings dismissing water rights claims filed by
the federal government. The SRBA is one of the largest and most complex
adjudications in American history, involving a total of 185000 claims. The
Criminal Law Division continues to fight crime. Through 1997, prosecutions in
this office are up 45%, investigations are up 49%, criminal appeals are up 50%,
and byiefs filed in the appellate courts are up 60%. Crime overall continued to fall
iz» Idaho during 1997. All together, these six divisions handle approximately
5,000 pending cases and projects at any given time.

New challenges are ahead, but | can guarantee that this office will fully meet its
legal and ethical obligations to provide professional and zealous legal
representation for the State of Idaho.

WA A

ALAN G. LANCE
Attorney General
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TO:

ATTORNEY GENERAL OPINION NO. 97-1

Robert I. Meline, Executive Director
Lava Hot Springs Foundation

P.O. Box 669

Lava Hot Springs, ID 83246

Per Request for Attorney General’s Opinion

QUESTIONS PRESENTED

Does the Lava Hot Springs Foundation (the “*Foundation™), under the
terms of title 67, chapter 44, Idaho Code, have authority to control the
use of hot springs and hot waters located on lands under the control
of the Foundation?

If the Foundation has the authority to control the use of hot springs
and hot waters on lands under the control of the Foundation, is such
control exclusive, or is the use of such waters subject 1o the provi-
sions of title 42, Idaho Code?

If the Foundation has authority to control the use of hot springs and
hot waters on lands under the control of the Foundation, does such
authority extend to authorizing the use of such hot springs and hot
walters by private parties on private lands in exchange for an easc-
ment across such lands for a pipeline used for the discharge of the
Foundation’s waste water, or would such a use have to be licensed by
the Idaho Department of Water Resources?

CONCLUSION

Yes, the Foundation maintains authority 1o manage and control the
use of all hot waters lawfully appropriated under state law that rise
and flow on the Foundation’s lands.

The rights to the use of all hot waters that rise and flow at Lava Hot
Springs are water rights that have been appropriated under state law
and are subject to regulation by the Idaho Department of Water
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Resources (the “Department’) under the provisions of title 42 of the
Idaho Code.

3. The Foundation has the authority under title 67, chapter 44, Idaho
Code, to enter into agreements involving casements with private par-
ties to discharge the Foundation’s waste water. However, the
Foundation may not authorize the use of any portion of its water in a
manner that is inconsistent with its state water right. Other parties
seeking 1o use the Foundation’s waste water for new uses or on lands
other than the authorized place of use must file for a permit from the
Idaho Department of Water Resources.

BACKGROUND

Lava Hot Springs was acquired from the United States under an act
of Congress in 1902 which conveyed certain lands to the State of Idaho for
public use subject to state regulation. The act reads as follows:

Chapter 1076.—An Act to grant certain
lands to the State of Idaho. Be it enacted by the Senate and
the House of Representatives of the United States of America
in Congress assembled, That lots seven and eight in section
twenty-one, the northwest quarter of the southwest quarter,
and lots nine and ten in section twenty-two, all in township
nine south, range thirty-eight east, base meridian, in the State
of Idaho, are hereby ceded, granted, relinquished, and con-
veyed unto said State of Idaho for public use under such reg-
ulations as said State may prescribe. 32 Stat. 330 (1902).

Seventeen years later, in 1919, the State of Idaho passed Senate Bill
9 vesting in the Department of Welfare the responsibility to manage the lands
and property at Lava Hot Springs. 1919 Idaho Sess. Laws 108. The Lava Hot
Springs Foundation was created in 1935, and the statutes were amended to
make the Foundation responsible for the management and control of the lands
and property at Lava Hot Springs. 1935 Idaho Sess. Laws 16. The
Foundation, operating as an agency within the Department of Parks and
Recreation, continues to manage the lands at Lava Hot Springs today.
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ANALYSIS
A. Introduction

The threshold issue raised by the questions presented is whether the
unique language in title 67, chapter 44. Idaho Code, creates a special type of
water right for the benefit of the Foundation that is difterent from all other
state water rights acquired under the appropriation process. An underlying
legal issuc is whether it is possible in this state for another type of state water
right to exist other than one acquired by appropriation under Idaho law.

Idaho Code § 67-4401 provides: “*All rights to the operation, man-
agement and control, and to the maintenance and improvement ol the lands
and property belonging to the state of Idaho situated within and near the city
of Lava Hot Springs, in Bannock County, state of Idaho, hereinaf ter more par-
ticularly described is vested in the Lava Hot Springs Foundation which shall
be an agency within the department of parks and recreation . .. ."

Idaho Code § 67-4403 describes the lands and property placed under
the jurisdiction and control of the Foundation. Idaho Code § 67-4403 pro-
vides:

Description of property: The property here-
inbefore referred to, and herewith placed under the jurisdic-
tion and control of the said foundation, is described as fol-
lows: The northwest quarter (1/4) of the southwest quarter
(1/4), and lots nine (9) and ten (10) in section twenty-two
(22). and lots seven (7) and eight (8) in section twenty-one
(21) in township nine (9), south, range thirty-eight (38) cast
of the Boise meridian, together with all and singular the ten-
ements, hereditaments and appurtenances thereunto belong-
ing, or in any wise appertaining, and the hot springs and hot
waters arising and flowing thereon, in Bannock County, state
of Idaho.

Upon further analysis of Idaho’s Constitution and related water
statutes, the language in Idaho Code § 67-4403 placing jurisdiction and con-



97-1 OPINIONS OF THE ATTORNEY GENERAL

trol of the hot springs and hot waters under the direction of the Foundation is
intended to refer to only those waters lawfully appropriated under state law.

B. The Right to Use Water at Lava Hot Springs is Sanctioned Under
Water Rights Acquired by Appropriation

All rights to water under state law in Idaho are acquired by appropri-
ation. Article 15, § 3 of the Idaho Constitution provides: “The right to divert
and appropriate the unappropriated waters of any natural stream to beneficial
uses, shall never be denied, except that the state may regulate and limit the
use for power purposes .. .." Idaho Code § 42-101 provides: “All the waters
of the state, when flowing in their natural channels, including the waters of all
natural springs and lakes within the boundaries of the state are declared to be
the property of the state, whose duty it shall be to supervise their appropria-
tion and allotment to those diverting the same therefrom for any beneficial
purpose . ..." Idaho Code § 42-103, prior to the 1971 amendments, provid-
ed: “The right to the use of the waters of rivers, streams, lakes, springs, and
ol subterrancan waters, may be acquired by appropriation.” Idaho Code § 42-
104 provides: “The appropriation must be for some useful or beneficial pur-
pose. and when the appropriator or his successor in interest ceases 1o use it for
such purpose, the right ceases.”™ Idaho Code § 42-106 provides: “As between
appropriators, the first in time is the first in right.”

The consistent thread in Idaho’s Constitution and water statutes is
that the right to use water must be acquired by appropriation. The Idaho
Supreme Court has long held that the method to acquire water in Idaho is by
appropriation and that the state may regulate the means of appropriating water
within the state. Speer v. Stephenson, 16 Idaho 707, 102 P. 365 (1909).

Unquestionably, the law of prior appropriation is specified as the
method to establish the right to use water in Idaho. Absent a clear statutory
expression by the legislature to create an exception to the appropriation
statutes, all rights to the use of water in Idaho must be acquired by appropri-
ation. The language in Idaho Code §§ 67-4401 and 67-4403 is not a clear
expression that the legislature intended to create an exception from the appro-
priation process for the waters at Lava Hot Springs. The most reasonable
interpretation of this language is that the Foundation’s jurisdiction and con-
trol over waters at Lava Hot Springs refers to those waters that have already
been appropriated or that will be appropriated in the future. The legislature
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has had several opportunities over the years to pass laws regarding the use of
walter by the state acting through the governor or a state board for a special
purpose. In every instance there is a clear expression in the statutes that the
water for the special purpose should be appropriated in trust for the people of
the State of Idaho." Additionally, Idaho Code § 42-1503 requires that an
application to appropriate water be filed by the Idaho Water Resource Board
before a minimum stream flow can be established under Idaho law.

Other statutery authority as well as past actions on the part of the
Foundation and the Department indicate that the use of the water at Lava Hot
Springs was based upon appropriative water rights developed under state law.
Perhaps most instructive on the nature of the Foundation’s water rights is the
language contained in Idaho Code §§ 58-703 and 58-704, passed in 1931,
which addressed cessions to the United States for the construction of a nation-
al veterans’ sanatorium or hospital at Lava Hot Springs. 1daho Code § 58-703
provides: *The state board of land commissioners, acting for and on behalf” of
the state of Idaho, is hereby authorized. empowered and directed to cede,
grant, relinquish and convey to the government of the United States, . . . such
portion of the hot mineral and cold water and water rights appurtenant to said
lands as may be necessary and convenient [for the operation of a national vet-
erans’ sanatorium or hospital|.” The description of the lands provided in sec-
tion 58-704 again refers to waters and water rights appurtenant thereto. The
use of the terms “water rights™ and “appurtenant” in sections 58-703 and 58-
704 is a strong indicator that the Foundation merely controlled the use of the
water under a traditional state water right that is appurtenant to lands at Lava
Hot Springs.

The grant from the United States in 1902 provided that title to Lava
Hot Springs was to be held by the State of Idaho under such regulations as the
state may prescribe. In 1919, the [daho Legislature passed laws directing the
department of welfare to manage and control the hot springs and hot waters
at Lava Hot Springs. It appears that the Department of Welfare was directed
to manage and control the hot springs and the same hot waters that had been
used for many years at Lava Hot Springs prior to the passage of the 1919 Act.
In fact, the Foundation recognized this earlier use and claimed a 3 cf's. year-
round water right with a 1902 priority when it filed a Claim to a Water Right
with the Idaho Department of Water Resources in 1980. The Foundation filed
applications for additional water rights as its needs increased over the years

9
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and the Department has processed the applications and issued two water right
licenses authorizing the use of additional waters at Lava Hot Springs.

C. The Water at Lava Hot Springs is Subject to State Regulation
Under Title 42 and Must Be Applied in a Manner Consistent With the
Underlying Water Right

Idaho Code § 67-4401 places a duty on the Foundation to manage and
control the hot springs and hot waters arising from lands at Lava Hot Springs.
The most reasonable interpretation of this statute is that jurisdiction and con-
trol is limited to those waters appropriated under state law. The Foundation’s
walter rights acquired under the appropriation process arc the same type of
walter rights held by other walter users in the state and are subject 1o regula-
tion under title 42 of the Idaho Code.

Finally, under Idaho Code § 67-4402, the Foundation is authorized to
exercise such powers as are incidental or conducive to the attainment of the
purposes of the Foundation. The authority granted to the Foundation in Idaho
Code § 67-4402 appears sufficient to allow the Foundation to enter into
agreements pertaining to easements, provided the purpose of the agreement is
incidental or conducive to the attainment of the purposes of the Foundation.
An agreement which pertains to an easement to discharge waste water from
lands managed by the Foundation appears to fall within the grant of authori-
ty under Idaho Code § 67-4402. However, as with all appropriators of water,
the Foundation must use its water in a manner that is consistent with its
underlying water rights. The Foundation’s water rights are appurtenant to the
lands described in ldaho Code § 67-4403 and should not be applied to other
lands. If" an adjacent property owner desires to make beneficial use of the
Foundation’s waste water, that person needs to file an application for permit
1o appropriate water with the ldaho Department of Water Resources. The
Foundation does not have the ability to enter into contracts authorizing the
use of its waste water on lands not authorized under the water right.

AUTHORITIES CONSIDERED
1. Federal Statutes:

32 Stat. 330 (1902).

10
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!\)

w

Idaho Constitution:
Art. 15, § 3.
Idaho Code:

§42-101.
§ 42-103.
§ 42-104.
§ 42-106.
§ 42-1503.
§ 58-703.
§ 58-704.
§ 67-4301.
§ 67-4304.
§ 67-4307.
§ 67-4308.
§ 67-4309.
§ 67-4310.
§ 67-4311.
§ 67-4401.
§ 67-4402.
§ 67-4403.

Idaho Cases:

Speer v. Stephenson. 16 [daho 707, 102 P. 365 (1909).

Other Authorities:

1919 Idaho Sess. Laws 108.
1935 Idaho Sess. Laws 16.

DATED this 9th day of January, 1997.
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ALAN G. LANCE
Attorney General

Analysis by:
JOHN W. HOMAN

Deputy Attorney General
Natural Resources Division

" See 1daho Code § 607-4301, appropriation of waters at Big Payetie Lake: Idaho Code § 67-
4304, appropriation of waters at Priest, Pend d"Oreille and Cocur " Alene Lakes: Tdaho Code § 67-4307,
appropriation o waters at Malad Canyon: Ldaho Code § 67-4308, appropriation ol waters at Niagra
Springs: Idaho Code § 67-4309, appropriation of waters at Big Springs: Idaho Code § 67-4310. appropri-
ation ol waters at Box Canyon: ldaho Code § 67-43 11, Appropriation ol waters at Thousand Springs.
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TO:

ATTORNEY GENERAL OPINION NO. 97-2

The Honorable Dave Bivens
Idaho House of Representatives
2354 Star Lane

Meridian, ID 83642

The Honorable Jim D. Kempton
Idaho House of Representatives
HC 36, Box 28

Albion, ID 83311

Per Request for Attorney General’s Opinion

QUESTIONS PRESENTED

May the Idaho Legislature grant an income tax credit to a parent or
legal guardian who complies with the state’s compulsory education
law by means other than the public school system?

If parents comply with the state’s compulsory education law by
enrolling their children in private sectarian schools, does the granting
of a tax credit to the parents violate article 9, section 5 of the Idaho
Constitution or First Amendment of the U.S. Constitution?

CONCLUSION

There appear to be no state or federal constitutional impediments
which would prohibit the legislature from granting a tax credit to a
parent or guardian who complies with the state’s compulsory educa-
tion law by means other than the public school system and without
using public school resources. Whether the requirements of the
state’s compulsory education law are met by enrolling the child in a
private non-sectarian school, a private sectarian school or through
home schooling does not affect this conclusion.
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2. Current U.S. Supreme Court interpretations of the First Amendment
to the U.S. Constitution make it likely that a tax credit for nonuse of
public schools would be deemed constitutional.

3. While the lack of case law makes it more dilTicult to predict how a
court would rule on the constitutionality of such a proposal under
article 9, section 5 of the Idaho Constitution, it is probable that the
contemplated tax credit would be upheld.

ANALYSIS

This question was raised alter the 1997 Idaho Legislature considered
HB 342, which wouid have granted a $500 tax credit to parents or guardians
ol school-aged childrea who did not enroll those children in a public school,
yet were in compliuice with Idaho’s compulsory education law. HB 342 is
similar to a 1995 1nitiative proposal for which the Office of the Attorney
General provided & Certificate ol Review.

As a matter ol definition, the income tax credit provided by HB 342
should not be conlused with a “school voucher” or a “tuition tax credit.” A
school voucher program provides government lunds, in the form ol a vouch-
er, to parents who may then use that voucher to purchase education services
for their children in any qualified public or private school. Under a voucher
system, the government, in effect, provides direct payment to the private
school for all or part of the child’s tuition.  Similarly, a tuition tax credit is
granted only (o those parents who pay tuition at a private or other school and
is usually limited to the amount of tuition actually paid by the parent. The
tuition tax credit differs from the voucher in that the credit goes to the indi-
vidual to offset, in whole or in part, the payment ol tuition. Courts differ on
whether a tax credit is a transfer o’ government funds to the individual. HB
342, unlike the tuition tax credit concept, allows the full amount ol the con-
templated tax credit to each qualilying parent, as long as the child for whom
the credit is claimed is not enrolled in a publicly supported school. It is not
dependent upon the payment ol tuition.

As a practical matter, there arc only three educational settings in
which a child could enroll which would qualily the parent to be eligible for
the HB 342 tax credit: a private non-sectarian school, a private religious or
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sectarian school, or a home school. Because ol the church-state concerns sur-
rounding the First Amendment to the U.S. Constitution and the prohibition
against sectarian appropriations found in article 9, section 5 of the Idaho
Constitution, the analysis of HB 342 under both constitutions must be dif-
ferentiated by the type of school in which the eligible student is educated.

PRIVATE NON-SECTARIAN AND HOME SCHOOLS

The United States Constitution guarantees the right of parents to edu-
cate their children in non-public schools. Indeed, the Supreme Court recog-
nized the duty, as well as the right, of parents to cducate their children. In
Picree v. Society of the Sisters of the Holy Names of Jesus and Mary, 268
U.S. 510,45 S. CL. 571 (1925), the Court invalidated an Oregon statute which
required virtually all school-age children to attend a public school. In strik-
ing down the statute, the Court said:

The fundamental theory of liberty upon which all governments in this
Union repose excludes any general power of the state to standardize its chil-
dren by forcing them to accept instruction [rom public teachers only. The
child is not the mere creature of the state; those who nurture him and direct
his destiny have the right, coupled with the high duty, to recognize anc pre-
pare him for additional obligations.

45 S. Ct. at 573.

The Idaho Constitution similarly recognizes the right and responsi-
bility of parents to educate their children. In the case ol Electors of Big Buite
Area v. State Board ol Education, 78 Idaho 602, 308 P. 2d 225 (1957), the
Idaho Supreme Court said,

It must be conceded that under our constitution par-
ents have a right to participate in the supervision and control
of the education of their children. True, the constitution vests
the legislature with plenary power as well as a specific man-
date to provide for the education of the children of the state,
article 9, section 1, and the board of education with general
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supervision of the public school system, article 9, section 2,
but it cannot seriously be urged that in clothing the legisla-
ture and the board with such powers the people transferred to
them the rights accorded to parenthood before the constitu-
tion was adopted. By article 1, section 21, such rights were
retained by the people.

78 Idaho at 612.

The court went on to conclude, *“In the American concept, there is no
greater right to the supervision of the education of the child than that of the
parent. In no other hands could it be safer.” Id. at 613.

For those parents who choose to educate their children in a non-sec-
tarian private school or in a home school, the tax credit provided by HB 342
is simply alegislative recognition of the “high duty™ enunciated in Pierce, and
the right of the parent to educate his children recognized in Electors v. State
Board. The legislature has broad authority to determine the provisions of tax
law and may, under the constitutions of the United States and the State of
Idaho, extend tax benefits to individuals who exercise their right to educate
their children in a manner consistent with legislative policy.

Because the right to educate one’s children is superior to any right of
the state, there can be no question about the constitutionality of HB 342 as it
applies to students in non-sectarian private schools and home schools. The
issue of tax credits granted to parents whose children use sectarian or reli-
giously oriented private schools requires further analysis. Arguments against
the credit would center on allegations that it violates the Establishment Clause
of the First Amendment to the U.S. Constitution and article 9, section 5 of the
Idaho Constitution.

II.
SECTARIAN SCHOOLS
I enacted into law, HB 342 will undoubtedly grant tax credits to par-

ents who send their children to private parochial or sectarian schools. A legal
challenge to the law would most likely claim that this connection between the
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state and religious schools is a violation of both the federal and state consti-
lutions.

A. Analysis Under the U.S. Constitution

The United States Supreme Court, in Commitice for Public
Education v. Nyquist, 413 U.S. 756,93 S. Ct. 2955, 37 L. Ed. 2d 948 (1973),
declared certain tax bencfits to religious schools unconstitutional. In that
case, taxpayers challenged a New York statute which, among other things,
granted benefits to parents of non-public school students. The Court struck
down the scheme. citing the Establishment Clause limitations that require a
state to neither advance nor inhibit religion.

The New York statute struck down by Nyquist contained three provi-
sions. all of which were determined by the Court to violate the First
Amendment. The statute provided for direct grants of state funds to private
parochial schools for the purposes ol “maintenance and repair” ol school
facilities owned and operated by the religious organization controlling the
school. Italso provided tuition reimbursement to low income taxpayers, and
atax deduction for tuition paid by parents who did not qualify as low income.

Ten years after Nyquist, in the case of Mucller v. Allen, 463 U.S. 388,
103 S. C1. 3062, 77 L. Ed. 2d 721 (1983), the Supreme Court held that a
Minnesota law providing a tax deduction for tuition, school books, and school
transportation expenses for both public and private school students was con-
stitutional. In comparing the Minnesota law to the New York statute struck
down in Nyquist, the Court drew several distinctions. First, the tax deduction
for tuition expenses was only one of many deductions available to Minnesota
taxpayers. The invalid statute in Nyquist was criticized by the Court as
“granting thinly disguised "tax benefits,” actually amounting to tuition grants,
to the parents of children attending private schools.” Mueller, 103 S. Ct. at
3066.

The tax credit proposal at hand would provide a tax credit to parents
of Idaho’s non-public school students in much the same way that the
Minnesota statute authorized an income tax deduction. In contrast, the New
York statute targeted private school tuition payers as the beneficiaries of the
statute, and went so far as to determine the specific dollar amount of tax relief
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each tuition deduction was worth. No such pre-determination is involved in
the Idaho tax credit proposal.

The Mueller Court spoke approvingly of the availability of the tax
deduction to all parents of school-aged children. The Nyquist benefits were
available only to parents who had actually paid tuition to a private school.
HB 342 is not squarely analogous to the plan approved by the Supreme Court
in Mueller because its benefits may be claimed only by parents of children
who do not attend public school. It is, however, broader in its scope than the
New York plan invalidated in Nyquist, since a parent may claim its benefits
without regard to tuition payments. For example, the benefits under HB 342
would be available to parents of home-schooled children, whereas, under the
statute struck down in Nyquist, only parents with a tuition receipt could claim
the tax deduction.

The Court also favored the Minnesota tax plan because it channeled
any assistance to parochial schools through individual parents, whereas under
the statute struck down in Nyquist, at least some of the tax benefits were
transmitted directly to parochial schools, and the remainder were tuition
grants specifically targeted at parents who had paid tuition to a private school.
HB 342 provides a benefit directly to parents, in a manner similar to the
Minnesota plan. The Court expressed the importance of this distinction, say-
ing, “Where, as here, aid to parochial schools is available only as a result of
decisions of individual parents no “imprimatur of State approval’ can be
deemed to have been conferred on any particular religion, or on religion gen-
erally.” Mueller, 103 S. Ct. at 3069, citing Widmar v. Vincent, 454 U.S. 263,
102 S. Ct. 269,70 L. Ed. 2d 440 (198 1). The Court went on to say, “The his-
toric purposes of the [Establishment] clause simply do not encompass the sort
of attenuated financial benefit, ultimately controlled by the private choices of
individual parents, that eventually flows to parochial schools from the neu-
trally available tax benefit at issue in this case.” Mueller, S. Ct. at 30609.

As noted, the tax credit granted by HB 342 is not identical to the tax
deduction approved by the Court in_Mueller v. Allen, nor to the tax benefit
plan struck down in Nyquist. However, inasmuch as the stated purpose of the
bill is to reduce the financial burden on public schools and the tax credit will
be available to any and all parents who do not avail themselves of public
school services, the proposed credit is more like the one analyzed in Mueller.
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The neutral basis on which the tax credit is awarded is clear, and although
there will be an incidental benefit to religious schools, that benefit, like the
one in Mueller, is remote and under the control of parents. Therefore, one is
led to the conclusion that HB 342 will likely withstand a challenge under the
U.S. Constitution.

B. Analysis Under the Idaho Constitution
The Idaho Constitution, article 9, section 5, provides in relevant part:

Neither the legislature nor any county, city, town,
township, school district, or other public corporation, shall
ever make any appropriation, or pay from any public fund or
moneys whatever, anything in aid of any church or sectarian
or religious society, or for any sectarian or religious purpose,
or to help support or sustain any school, academy, seminary,
college, university, or other literary or scientific institution,
controlled by any church, sectarian or religious denomination
whatsoever; nor shall any grant or donation of land, money
or other personal property ever be made by the state, or any
such public corporation, to any church or f'or any sectarian or
religious purpose . . ..

In interpreting this article, the Idaho Supreme Court has held that
ldaho’s constitution more positively enunciates the separation between
church and state than does the Constitution of the United States. Epeldi v.
Engelking. 94 Idaho 390, 488 P.2d 860 (1971). In Epeldi, the court decided
a case involving a statute that mandated school districts to provide trans-
portation to students attending private schools within the district’s bound-
aries.  This was found to be a benefit to the private schools, including
parochial schools. Accordingly, the Idaho Supreme Court found the statute in
violation of article 9, section 5 of the Idaho Constitution. The court reasoned
that, since some of the private schools benefiting from the law were religious
or church-aftiliated schools, the provision of transportation for their students
was a government appropriation in aid of a sectarian institution and, thus,
unconstitutional.
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The Epeldi court established a simple test, drawn {rom the constitu-
tion itself, to determine the validity of the statute. The court said:

The Idaho Constitution Article IX. Section 5,
requires this court to focus its attention on the legislation
involved to determine whether it is in “aid ol any church”
and whether it is “to help support or sustain™ any church
affiliated school.

94 Idaho at 395, 488 P.2d at 493.

The Attorney General issued an opinion on the constitutionality of
tuition tax credits or vouchers in a guideline dated February 7, 1995. In that
guideline, the Office of the Attorney General opined that a tax credit for pri-
vate school tuition is, like the bus service in Epeldi, an unconstitutional
appropriation in aid of a sectarian institution. In arriving at that opinion, the
Attorney General analyzed the tuition tax credit plan under the Idaho
Constitution and determined that the credit was a “grant or donation of . . .
money” to a church-affiliated school, which is specifically prohibited by arti-
cle 9, section 5 of the Idaho Constitution. 1995 Idaho Att’y Gen. Ann. Rpt.
74.

The proposed legislation under review here differs from a tax credit
for private school tuition which, following the Attorney General’s previous
analysis, may violate the Idaho Constitution. It is also clearly distinguishable
from the private school transportation statute which was struck down in
Epeldi. In those cases, the state aid was found to be a transfer of a state ben-
efit to a religious school, or a tax credit which was conditioned upon payment
of money by the taxpayer to a private religious school. Under the proposal
found in HB 342, there is no requirement that the taxpayer pay any money to
a private or church afTiliated school before being able to claim the credit. The
benefit flows to the taxpayer/parent, not to the school. HB 342 provides a
benelit to parents for the stated purpose of relieving the burden on the state’s
public school system.

In Epeldi, the Idaho Supreme Court determined that transportation
was a benefit to the private school. In the case of a tuition tax credit, only
those parents who pay tuition to private schools may claim it. A tax credit for
non-use ol public schools does not directly benefit parochial schools.
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While the constitutionality of HB 342 remains somewhat unclear, it
is the opinion of this office that the proposed credit is probably constitution-
al inasmuch as any benefit to parochial schools is remote at best. The bene-
fit under the proposed scheme flows to parents who choose not to educate
their children within Idaho’s public school system, not to the parochial
schools. The granting of the credit is not conditioned on any payment by the
taxpayer to a religious school. Neither the purpose nor the effect of the pro-
posed initiative appears to violate Idaho’s proscription regarding aid to reli-
gious or sectarian schools.

The Epeldi court emphasized the constitutional prohibition againsi
“anything in aid™ of a religious school. The test articulated in Epeldi could
be broadly construed to forbid any government action that cven remotely ben-
efits religion. Such an interpretation would invalidate, among other things,
section 63-3029A, Idaho Code, which provides a limited tax credit for dona-
tions made to Idaho private schools, including religious schools. By extend-
ing the logic of the Epeldi rule to its fullest reach, Idaho cities could not legal-
ly provide police and fire protection to churches and private schools--clearly
an absurd result and one which would probably run afoul of the free exercise
clause in the Frst Amendment to the U.S. Constitution.

Rather than focusing on any attenuated benefit to religion, the U.S.
Constitution requires that no public fund or moneys be paid for anything in
aid of any church or church-related school. Therefore, in order to be declared
unconstitutional, the payment must first come out of a public fund and, sec-
ond, it must be paid to a church or other religious enterprise. The tax credit
in question arguably does not come out of any public fund and it certainly
does not go tothe aid of a church or another religiously controlled institution.
The tax credit will only be available to parents, some of whom admittedly
send their children to religious schools, but some of whom also school their
children athome or in a non-sectarian private school. HB 342 meets the con-
stitutional requirement that no appropriation be made to sectarian institutions.
The tax credit provided by the bill may only be claimed by parents, and may
be claimed without regard to the type of school their children attend.

As noted, Idaho Code § 63-3029A offers an income tax credit for

charitable contributions to Idaho’s public or private non-profit institutions of
elementary, secondary or higher education. The credit is granted for contri-
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butions to sectarian schools. The benefit to private schools is far more direct
under Idaho Code § 63-3029A, inasmuch as the granting of the credit is con-
ditioned on the taxpayer giving money or something of value to the educa-
tional institution. In addition to Idaho Code § 632-3029A, Idaho tax statutes
have long provided for a deduction for contributions to churches and other
religious institutions, including schools. This deduction, against income, is
not limited by dollar amount. Both the credit under Idaho Code § 63-3029A
as well as the unlimited deduction under Idaho Code § 63-3022(1)(2) provide
for more direct and substantial benefits to churches, religious institutions and
schools than does the proposed tax credit for non-use of public schools. The
long-standing and unquestioned acceptance of the credit found in Idaho Code
§ 63-3029A and the deduction found in Idaho Code § 63-3022(1)(2) lends
support to the conclusion that the proposed credit is likewise constitutional.

Given the foregoing analysis, it is clear that there can be no question
of the constitutionality of HB 342 as it applies to students in home schools
and private non-sectarian schools. Given the clear intent of the bill to reduce
the financial burden on public schools, it is virtually inconceivable that a
court could uphold the tax credit for parents who educate their children in a
home school or a non-sectarian private school, while invalidating the tax
credit for parents who send their children to a parochial school. In fact, such
adistinction is probably violative of the U.S. Constitution’s First Amendment
guarantee of the free exercise of religion.

While the constitutionality of HB 342 with respect to granting cred-
its 1o parents whose children attend religious schools remains yet to be
resolved by the Idaho courts, it is probable that the bill would be upheld as
constitutional. The credit is not dependent upon payment of money to a sec-
tarian school, and any benefits to parochial schools are tenuous at best.

CONCLUSION

For the foregoing reasons, | conclude that HB 342 will likely be held
to be constitutional under both the state and federal constitutions.

~
~
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January 7, 1997

The Honorable David Callister

Idaho House of Representatives
7011 Holiday Dr.
Boise. ID 83709

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Interpretation of Idaho Code § 34-907

Dcar Representative Callister:

Thank you for requesting the opinion of the Office of the Attorney
General. You have submitted a number of questions relating to Idaho Code §
34-907, which was passed by the voters in 1994, Each ol your questions is
setout below in bold and followed by an answer.

1. When does the 8-vear term limi¢ for state house or state senate
members begin?

Although Idaho Code § 34-907, the term limits initiative, went into
full force and effect on November 23, 1994, section S of the initiative made
it applicable only to service for terms of office which began on or alter
January 1, 1995, Scction 5 of the initiative specifically provides that service
for terms commencing prior to January 1. 1995, shall not be counted.

According to article 3, section 3 of the Idaho Constitution, senators
and representatives are clected for a “term of two years, from and alter the
first day of December next following the general election.™ For senators and
representatives clected on November 8, 1994, their term of office began on
December 1. 1994, According to the plain terms and apparent intent of sec-
tion 5 of the Term Limits Initiative, service for the term beginning December
. 1994, is not to be counted. The first term to be counted against senators
and representatives is the one beginning December 1. 1996.
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2. Does the 8-year limit apply to services rendered in the ‘“legisla-
ture” or does its application treat the office of representative and the
office of senator individually? In other words, does this law allow a can-
didate’s name to be on the ballot for the state house of representatives if
that candidate has just served eight consecutive years in the state senate?

Idaho Code § 34-907(1)(d) prohibits the name of a person from
appearing on the ballot as a candidate for either house of the state legislature
when that person has already served in the same office “during cight (8) or
more of the previous fifteen (15) years.”™ The preliminary language of section
34-907(1) states that this prohibition applies to candidates for a state legisla-
tive office who “have previously held if they have served. will serve or but
for resignation would have served. in that same office™ for the allotted time
(emphasis added). By their terms, the state house of representatives and the
state senalte are not the “same office.”™ Thercfore, Idaho Code § 34-907 prob-
ably would not prohibit a person’s name from appearing on the ballot as a
candidate for the state house if that person had just served for cight years in
the state senate.

3a. If a house member were elected successively from separate dis-
tricts, would the 8-year term limit apply to the member’s entire service
collectively or would the 8-year limit apply separately from each district?

The office that the individual in your hypothetical question holds is
that ol state representative.  The 8-year time limit found in section 34-
907(1)(d) specifically applies 1o state legislators “representing any district
within the state, including house seats within the same district.”™ Therefore, a
house member that already served eight years probably could not appear on
the ballot as a candidate for the house in a dilferent legislative district.

3b. If the 8-year limit is just applicable to service in the same district
only, then in the case of a legislative district being altered by reappor-
tionment, what criteria would be used to determine if the altered district
was the same district for the purpose of applying the term limit?

The 8-year limit contained in section 34-907(1)(d) applies to an indi-
vidual who has held the office of state senator for ecight years or more.
Likewise, a state representative who has held office for four terms may not be

‘P
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included on the primary or general election ballot for the office of state rep-
resentative. The potential reapportionment ol a particukur legislative district
probably would have no effect on the application of Idaho Code § 34-

907(1)(d) 1o a candidate running for a fifth consecutive term in the same
oftice.

4a, After an office holder has served the full term of office as
described under this section, and then chooses to run in the primary clec-
tion by write-in for the same office and is selected as party nominee by
receiving the appropriate number of ballots, does Idaho law prevent the
‘andidate’s name from being printed on the gencral election ballot for
that office?

While the answer 10 this question is not clear, it appears that the suc-
cessful write-in candidate  could not have his name placed on the general
clection ballot. Idaho Code § 34-907(1)(d) prohibits the name ol a person
from appearing on the ballot as a candidate for either house of the state legis-
lature when that person has already served in the same office “during cight (8)
or more of the previous fifteen (15) years.”  This prohibition probably
includes successful primary write-in candidates. If the hypothetical scenario
you pose actually occurred. it is uncertain who would appear on the general
clection ballot for the successful write-in candidate’s party. This is an arca
that the legislature may wish to clarify.

4b. Are there conflicting provisions of Idaho Code on this matter?

Idaho Code § 34-906 states that the general election ballot must con-
tain “the complete ticket of cach political party.™ Each “political party ticket
shall include that party’s nomincee for cach particular office.™ In the hypo-
thetical posed in question 4a, it would be impossible to comply with the
requirements ol Idaho Code § 34-906 while also honoring the limitations of
Idaho Code § 34-907(1)(d).

4c. Which provisions prevail?
There are two general rules of statutory construction that govern the

outcome of this question. First, when there is an irreconcilable inconsistency
between two statutes, the most recent statute governs. See, ¢.g., Stale v,
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Betterton. 127 [daho 562,903 P.2d 151 (1995). In this case. Idaho Code § 34-
906 was last amended in 1977, while Idaho Code § 34-907 was enacted in
1994, Sccond. a specific statute will control over a more general statute. See,
c.e.. City of Sandpoint v. Sandpoint Indep. Highway Dist., 126 Idaho 1485,
879 P.2d 1078 (1994). Section 34-906 governs the content of ballots in o gen-
cral way, while section 34-907 specifically limits ballot access lor certain
incumbents, Both of these rules of statutory interpretation suggest that sec-
tion 34-907 will probably prevail over section 34-900.

I hope this letter is of help to you. If you have any additional ques-
tions or comments. please feel free to call upon me.

Sincerely,
MATTHEW J. MCKEOWN

Deputy Attorney General
Intergovernmental and Fiscal Law Division
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January 20. 1997

Superintendent Anne C. Fox
Superintendent of Public Instruction
Department of Education
STATEHOUSE MAIL

Honorable William T. Sali
House ol Representatives

STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Superintendent Fox and Representative Sali:
Per request for opinion from Representative Sali dated December |3,
1996, and Superintendent ol Public Instruction, Anne C. Fox, Ph.D.. dated

December 13, 1996.

QUESTIONS PRESENTED

I What is the delinition of “public funds™ under Idaho Law?

2. Are mandated student fees such as those imposed upon students
attending Idaho  state supported colleges and universities public
funds?

3. What are the restrictions on the use of public funds to advocate for or

against a candidate or ballot issue?

4. Does the First Amendment to the United States Constitution restricl
the manner in which public funds may be spent, or impose any spe-
cial obligations upon governmental entities which spend public funds
1o advocate in favor or against an clection issue? Would an analysis
under the First Amendment distinguish between tax generated public
funds and non-tax generated public funds such as mandated student
fees?
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0.

0.

Il a public entity spends funds in support or in opposition to an clec-
tion issue, is it required to file a report or to otherwise comply with
the idaho Sunshine Law?

What remedies are available against public entities, officers, or
employees which spend or who authorize spending of public funds in
favor or against clection or ballot issues? Please consider all reme-
dics, civil. criminal and injunctive reliel.

What is the potential liability on the part of a public officer or
employee who uses or who authorizes the use of public funds to
advocate for or against a candidate or ballot issue?

CONCLUSION

Public lunds are defined as “"moneys belonging to governmeni, or any
department of  it, in hands of a public official.™ Black’s Law
Dictionary (6th ed. 1990).

Student activity and other mandated fees are considered public lunds.

Public funds should not be expended to support or oppose candidates
orelection issues. However. in the case ol mandated student fees, the
expenditure ol funds in support of certain political activities is not
strictly prohibited, provided that saleguards are built in for students
who oppose the stance being taken by student government or by any
organization lunded by student government.

If public resources or public funds are used in any way related to a
ballot issue, there must be equal access to the funds or resources on
the part of both opponents and proponents of a ballot measure.

The ldaho Sunshine Law does not apply to expenditures by public
entities on ballot issues.

Idaho law does not provide specilic remedies against public entities,

officers, or employees who violate the prohibition against expendi-
ture of public funds in support of or in opposition to a ballot measure.
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There is no Idaho case law on this point. Criminal statutes may apply,
but more likely any remedy would be civil in nature.

7. Just as remedies are unclear under Idaho law, the liability of public
officials who authorize the expenditure of public funds is likewise
unclear.  Public officers who authorize such expenditures conceiv-
ably could be subject to criminal liability. Civil liability making the
public officer personally responsible for the expenditure or injunctive
reliel against the public officer is also possible.

ANALYSIS
Factual Background

During the 1996 clection campaign, school districts and other public
entities spent public funds in opposition to the most recent version of the one
percent initiative.  Public moneys were used to print campaign flyers, politi-
cal tracts, Tact sheets. position papers and notices to patrons of school dis-
tricts. Other state entities also made expenditures of funds in open opposition
to the one pereent initiative as well as against the bear baiting initiative. In
addition. it has been alleged that the student governments at 1daho’s universi-
ties authorized the expenditure of moneys in opposition to the one percent ini-
tiative. In prior clections, it has been alleged that student governments author-
ized expenditure of funds in opposition 1o other ballot measures. Annually,
legislators and other public officials receive complaints of expenditures by
school districts and municipalities to campaign for passage of bonds.

Itis & common practice in Idaho and in other states for school boards,
boards of county commissioners, city councils. individual legislators. the
governor, the attorney general, and other public officers to take stands for or
against various initiatives.  Actions taken in support or opposition to ballot
initiatives might include the passage of resolutions, statements ol position,
speeches or participation in debates. 1t appears well settled that this latter
type of activity does not violate the public purpose doctrine or any rules reg-
ulating the expenditure of public funds. However, this opinion will examine
the status of existing law concerning the expenditure of public funds to
actively campaign for or against ballot measures or the expenditure of public
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funds to purchase advertising space, to produce television or radio ads or 1o
print tracts which argue for or against a particular ballot measure.

Public Funds Doctrine

a. Prior Analysis of Public Funds and Public Purpose Doctrine by
the Office of Attorney General

Questions relating to the expenditure of public funds for or against
ballot issues have come up repeatedly for at least the past 20 years. In 1975,
the Office of Attorney General issued Attorney General Opinion 6-75 con-
cerning the expenditure of public funds on a bond clection for an auditorium
district. The opinion concluded that a taxing district may utilize public funds
to advertise a bond election provided the funds used equally present the pro
and con positions of the ballot question. Further, funds are not to be used (or
promotional advertising urging voters to pass the bond. Expenditures for
informational advertising are permissible so long as that information is limit-
ed to information about the clection, such as the location of polling places, the
hours that polling places would be open. the bond authorization being sought
and information regarding the cost of the bond to property owners.

In 1995, the Office of Attorney General issued Opinion 95-07 regard-
ing the practice ol ldaho state government agencies loaning state employees
1o the United Way for the United Way’s annual fund raising campaign. That
opinion concluded that the loaning of employees violated the Public Purpose
Doctrine and, further, that Idaho employees or facilities may not be shared or
loaned to private charitable foundations unless the action serves a public pur-
pose and is directly related to a function of government. Between these two
opinions, a number of informal letters have been issued by the Attorney
General’s Office concerning public expenditures in support of school bonds,
municipal bonds, and expenditures in opposition to ballot initiatives,  All of
these opinions have concluded that the expenditure of public money in oppo-
sition or in favor of a ballot measure violates the Public Purpose Doctrine and
is an improper expenditure of public funds.

b. Basis of the Public Purpose Doctrine as it Relates to the
Expenditure of Public Funds
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Governments have available to them powers not available to private
individuals or corporations. Governments at all levels have the ability to raisce
moncy through taxation. All citizens are subject to taxation whether or not
they agree with the purposes to which the government intends to put the
money. Generally, citizens may not challenge in court these expenditures so
long as the government spends the money for a public purpose related to the
function ol government.

The First Amendment to the United States Constitution provides
some basis for restricting public expenditures on ballot campaigns. One court
has noted:

An interpretation ol the pertinent language of the
Campaign Reform Act as a grant of express authority for a
partisan use ol public funds in an election of this type would
violate the First Amendmeit to United States Constitution,
made applicable to the states by the due process clause of the
Fourteenth Amendment. It is the duty of this Court to protect
the political freedom of the people of Colorado. The freedom
of speech and the right of the people to petition the govern-
ment for a redress ol grievances, are fundamental compo-
nents of guaranteed liberty in the United States.

Mountain States Legal Foundation v. Denver School District, 459 F. Supp.
357,360 (1978) (citations omitted).

Most courts have avoided an analysis under the First Amendment,
with the exception of those courts addressing the issue of the expenditure of
mandatory student fees.

The prohibition on the use of public funds in political campaigns is
primarily based upon the public funds doctrine. This doctrine prohibits the
expenditure of public monceys for purposes unrelated to the function of gov-
ernment. As noted by the New York Supreme Court in Stern v. Kramaisky,
375 N.Y.S. 2d 235 (1975):

Public funds are trust funds, and as such are sacred
and are 1o be used only lor the operation of government. For
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government agencies to attempt to influence public opinion
on such matters inhibits the democratic process through the
misuse of government funds and prestige. Improper expen-
diture of funds, whether directly through promotional and
advertising activities or indirectly through the use of govern-
ment employees or facilities cannot be countenanced.

Id. at 239,

The prohibition on using public funds on political campaigns recog-
nizes the vast amount of money available as well as the power and prestige of
the state. Unchecked, governments or incumbents could use the resources
available to them to control the outcome of elections.

The principles behind the Public Purpose Doctrine are as old as the
Republic. A fundamental premise of American government is the principle
that the people control the government. The government should never be
allowed to control the people. Structural safeguards designed to protect the
people from an overreaching government have long been part of American
democracy. Among these safeguards is that public monies should only be
used for public purposes. Indeed, Thomas Jefferson wrote:

To compel a man to furnish contributions of money
for the propagation of opinions which he disbelieves and

abhors is sinful and tyrannical.

Boyd,_Papers of Thomas Jefferson, 545-47 (1950).

C. Definition of Public Funds

There are two Idaho statutes which define public moneys. Idaho
Code § 57-105 defines public moneys:

“Public moneys™ are all moneys coming into the
hands of any treasurer of a depositing unit, and in the case of
any county shall also include all moneys coming into the
hands of its tax collector or public administrator.
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Similarly, Idaho Code § 18-5703 defines public moneys:

The phrase “public moneys™ as used in the two pre-
ceding sections includes all bonds and evidences of indebt-
edness, and all moneys belonging to any state, or any city,
county. town or district therein, and all moneys, bonds and
evidences of indebtedness received or held by state, county,
district, city or town officers in their official capacity.
The definition used in these Idaho statutes is in accord with the general under-
standing of the terms “public funds™ and *“*public moneys.™ The generally
accepted definition of public funds is:

Moneys belonging to government, or any department
of it, in hands of public official.

Black’s Law Dictionary (6th ed. 1990).

d. Mandated Student Fees

Idaho state universities and colleges are not specifically authorized
by the constitution or by statute to collect student activity fees. However, it
has been generally accepted that such fees arc generally authorized by the
constitutional provision granting “general supervision of the state education-
al mstitutions” to the State Board of Education (Board). Idaho Constitution,
art. 9, section 2. The Board’s governing policies and procedures identify
activity fees as “local fees™ which are deposited into local institutional
accounts and are to be expended for the purposes for which they are collect-
ed. The activity fee funds are not deposited into the state treasury, but are
instead administered on campus by university officials. The governing poli-
cies and procedures of the Board deline activity fee:

Activity fee is defined as the fee charged for such
activities as intercollegiate athletics, student health center,
student union operations, the associated student body, finan-
cial aid, intramural and recreation, and other activities which
directly benefit and involve students. The activity fee shall
not be charged for educational costs or major capital
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improvement or building projects.  Each institution shall
develop a detailed definition and allocation proposal for each
activity for internal management purposes.

State Board of Education_Governing Policies _and Procedures, Section V,
Subsection R, Page V-42,

Clearly, public funds are not limited to those funds derived from
taxes. In Denver Arca Labor_Federation v. Buckley, 924 P2d 524 (Colo.
1996), the Colorado Supreme Court held that money in the funds adminis-
tered by the Colorado worker’s compensation fund constituted public mon-
eys. The court then concluded that money in the fund could not be used to
urge voters to vote for or against a ballot measure.

Although student activity fees are not state funds inasmuch as they
are not controlled directly by the state treasurer, they appear to fit the defini-
tion of public funds. The use of such fees for political causes has restrictions
as will be discussed more fully below.

e. Expenditure of Tax Generated Public Funds in Favor of or
Against Ballot Issues

The question here is whether public entities may use money raised by
taxes 1o influence the outcome of an election. Most courts that have
addressed this issue have found the use of public funds to support or oppose
a ballot issue improper, either on grounds that such use was not legislatively
authorized (ultra vires), Mines v. Del Valle, 257 P.2d 530 (1927); Citizens
to Protect Public Funds v. Board of Education of Parsippany—Troy Hills Tp.,
98 A.2d 673 (N. J. 1953); Porter v. Tiffany, 502 P.2d 1385 (Or. Ct. App. 1972);
Stanson v. Mott, 551 P2d I (Cal. 1976); Palm Beach County Hospital v.
Hudspeth, 540 So.2d 147 (Fla. Ct. App. 1989); and Smith v. Dorsey, 599
So0.2d 529 (Miss. 1992), or on broader constitutional grounds, Mountain
States Legal Foundation v. Denver School District No. 1, 459 F.2d 357 (D.
Colo. 1978); Schultz v. State of New York, 654 N.E.2d 1226 (N.Y. 1995).

In Citizens to Protect_Public_Funds, supra, Justice (now former
United States Supreme Court Justice) Brennan, writing for the New Jersey
Supreme Court, determined that a school board had implicd powers to use
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public funds to give voters some information about a school bond issue.
However, the court held:

That a fair presentation of the facts will necessarily
include all consequences, good and bad. of the proposal, not
only the anticipated improvement in educational opportuni-
ties. but also the increased tax rate and such other less desir-
able consequences may be foreseen. . ..

The public funds entrusted to the Board belong
cqually to the proponents and opponents ol the proposition,
and the use of the funds to finance not the presentation of
facts mercely, but also arguments to persuade the voters that
only onc side has merit, gives the dissenters just cause for
complaint,  The expenditure is then not within the implied
power and is not lawlul in the absence ol express authority
from the Legislature.

Id. a1 677,

Public expenditures in other elections are even more limited. There
are strong policy reasons Tor precluding public expenditures in clections for
office or initiative or ref'erendum clections,

In Idaho, the right of the initiative is recognized in the state constitu-
tion at article 3, section 1. That section states in relevant part:

The people reserve to themselves the power 0 pro-
pose laws, and enact the same at polls independent of the
Legislature, This power is known as the initiative, and legal
volers may, under such conditions and in such manner as may
be provided by acts of the Legislature, initiate any desired
legislation and causce the same to be submitted 1o the vote of
the people at a general election for their approval or rejection.

Some courts reviewing expenditures by public entities in initiative
clections have specifically cited the constitutional recognition of the right of
the initiative. In Mountain States Legal Foundation v. Denver School District
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No. L. supra, the court, carly in its opinion. hinted at the significance of the
initiatives, stating:

That proposal was placed on the ballot by a voter’s
petition in the exercise of the power of the initiative, express-
ly reserved to the people in Article V. Section | of the
Constitution of Colorado.

Id. at 358. The court then went on to condemn the practice of spending by
public entities for or against ballot initiatives:

A usc of the power of publicly owned resources to
propagandize against a proposal made and supported by a
significant number of those who are being taxed to pay lor
such resources is an abridgment ol those fundamestal free-
doms. Specifically, where the proposal in question— placed
before voters in the exercise of the initiative power—secks
fundamentally to alter the authority of representative govern-
ment, opposition to the proposal which is financed by pub-
licly collected funds has the effect of shifting the ultimate
source of power away {rom the people. Do not the people
themselves, as the grantors of the power ol government. have
the right to freely petition for what they belicve is an
improvement in the exercise of that power?  Publicly
financed opposition to the exercise of that right contravenes
the meaning of both the First Amendment to the United
States Constitution and Article V, Section | of the
Constitution of Colorado.

Id. at 360, 361. The practice of using tax gencrated public funds 10 oppose a
citizen initiative was likewise found to be an unlawful practice in Campbell
v. Arapahoe County Schoo] District No. 6. 90 F.R.D. 189 (D. Colorado 1981).

Article 1. section 2 of Idaho’s Constitution states: “[a]ll political
power is inherent in the people.™ The initiative was established as a means of
exercising this power. Idaho Constitution article 3, section |. Because of the
central importance of the initiative process in protecting the political power
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vested in the people, interference with the right of initiative by the use of gov-
crnment resources in opposition should be regarded with suspicion.

The use of public funds to support or oppose a statewide initiative
could be considered a violation of the provision of the Idaho Constitution pro-
hibiting the use of public funds for a private benefit. In Schulz v. State_ of
New York, supra. the court considered whether public funds used in support
of a local referendum violated a New York constitutional provision similar to
Idaho’s constitutional provisions prohibiting the granting or loaning of the
state’s money or credit to private individuals. The New York court recited the
history of New York's provision, which is substantially the same as Idaho's.
Both prohibitions arose out of a fear of government subsidization of the rail-
road industry. The New York court held:

We think it is unassailable that the use ol public
funds out of astate agency's appropriation to pay for the pro-
duction and distribution of campaign materials for a political
party or a political candidate or partisan cause in any clection
would fall squarcly within the prohibition ol Article VII,
Scction 8. Subscction T of the Constitution.  Manifestly,
using public moneys for those purposes would constitute a
subsidization of a non-governmental entity—a  political
party, candidate or political cause advanced by some non-
governmental group.  Contrastingly. a governmental agency
does not violate Article VII, Scction 8, Subsection [, merely
by using taxpayers’ funds for the valid governmental pur-
posc of encouraging the public to participate in a democratic
process by voting in an clection. Nor would that constitu-
tional provision prevent the use of public funds to inform and
cducate the public in a reasonably ncutral fashion on the
issues in an clection so that voters will more knowledgeably
exercise their franchise.

Id. at 1230. In Schulz, the plaintiffs were challenging a local board of edu-
cation’s usc of public funds for the preparation and distribution of promo-
tional materials advocating an affirmative vote on a bond proposition sched-
uled for public referendum.
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f. First Amendment Implications

You have raised the issue of whether the First Amendment to the
United States Constitution imposes restrictions on the use of public funds to
advocate in favor or in opposition to ballot measures. The First Amendment
as a potential source of restriction on such use as is noted in Mountain States
Legal Foundation v. Denver School District No. |, supra. However, most
courts appear to have avoided First Amendment issues. They have construed
these cases as issues of government power 1o expend funds on ballot issues
rather than examining the issue of whether the expenditure is an infringement
upon a citizen’s First Amendment rights. Some courts have noted that the
right of free speech involves also the right not to speak and that necessarily
involves the right not to have one’s money spent in support of an issue with
which one disagrees. Most often, the First Amendment issue is not reached
because these cases do not involve First Amendment questions, but, rather,
involve issues of the power or authority of government to legally spend
money to influence the outcome of elections.

In Anderson v. City of Boston, 380 N.E.2d 628 (Mass. 1978), the
court noted:

We are offered little assistance from prior decisions.
Although for more than 50 years the due process clause of
the fourteenth amendment has protected the liberty of speech
from invasion by state action. there has been no judicial con-
sideration of the impact of the rights of freedom of speech on
the right of state or local governments to use public funds to
advocate a position on a question being submitted to voters.

Id. at 635 (citations omitted).

In State v. Kramarsky, 375 N.Y.S.2d 235 (N.Y. Sup. Ct. 1975). The
plaintiffs were challenging expenditures by the New York Human Rights
Commission in support of a constitutional amendment to be submitted to the
voters. The court held that the issue to be examined was not free speech, but,
rather. the power and authority of government to use public funds in a politi-
cal campaign:
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Thus the issue raised by the instant application is not
one concerning freedom ol speech or association, but
whether it is a proper function of a state agency to actively
support a proposed amendment to the state constitution
which is about to be presented to the electorate in a statewide
referendum.

Id. a1 237, It must be noted that the issuc in the New York case was not the
free speech rights of those challenging the expenditure, but, rather, the First
Amendment rights of the Human Rights Commission and its director to use
state funds to campaign against the constitutional amendment.

In Campbell v. Arapahoe County School District No. 6,90 F.R.D. 189
(1981), the court was urged by the defendants to interpret Colorado’s
Campaign Reform Act in such a way as to permit expenditures ol public mon-
cys in favor of ballot issues. Regarding this argument, the court stated that
such an interpretation might violate the First Amendment:

Reading Section 1-45-116 in the manner urged by
the defendants would also infringe upon those individual
[recdoms which are protected by the First Amendment to the
United States Constitution, applicable to the States under the
Fourteenth Amendment.

Id. at 194,

Onc place where the courts have applicd First Amendment principles
1o the arca of public funds is the expenditure ol mandatory student fees. In
light of the First Amendment, courts have considered a number ol cases
involving the use ol mandatory fees to fund controversial or objectionable
activities. _Smith v. Board of Regents, 844 P.2d 500 (Cal. 1993), dealt with
the expenditure of mandated student fees. The Smith court held:

To summarize, Keller and Abood teach that the state
may compel a person to support an organization il there is a
sufficiently compelling reason to do so, and that the organi-
zation’s use of mandatory contributions must be germane to
the purpose that justified the requirement ol support.
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Id. a1 508.

Perhaps the most recent ol these cases is Southworth v. Grebe, et al.
(Eastern District Wis. 96-C-0292-S) (slip opinion). In that case, three stu-
dents at the University ol Wisconsin - Madison sued the university’s board of
regents claiming that the student activity fees were used to support student
organizations engaged in political or ideological activities. At least part of the
objection of the students was that their beliefs were very different from the
activities they were being compelled to support. The district court granted
summary judgment to the plaintiffs primarily becausc their First Amendment
right to free speech had been violated.

In analyzing the case, the court identificd First Amendment concerns,
framing the issue:

In this case, plaintit!s contend that the use of manda-
tory segregated fees to subsidize student organizations that
are engaged in political and ideological activities violates
their First Amendment rights not to be compelled to speak
and associate. Defendants argue that the mandatory scgrega-
tion fee does not compel speech on behalf of plaintiffs, but
rather funds the expression of different views at the
University ol Wisconsin. To the extent that the segregated
fee infringes plaintiff”s First Amendment rights, defendants
claim that such infringement is justified by the university’s
compelling interest in providing opportunities for free and
wide ranging discussion of competing viewpoints.
Accordingly, the parties” arguments in this case require the
court to strike a balance between two very significant com-
peting interests: the plaintifs™ constitutional right not to be
compelled to financially subsidize political or ideological
activities, balanced against the board of regents authority to
promote the university’s educational mission by providing
opportunities for the free expression of diverse viewpoints on
difficult and challenging issues.

Slip op. at 11. Since the issue involved fundamental rights, strict scrutiny was
applied:
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Because the imposition of mandatory fees implicates
both freedom of speech and frecdom of association, the court
must consider plaintiffs” claims using a strict scrutiny analy-
sis. Strict scrutiny provides that a state may infringe upon
onc’s First Amendment rights to freedom of specech or free-
dom of association if it serves a compelling state interest,
unrelated to suppression of ideas, and cannot be achieved
through less restrictive means.  Chicago Teacher’s Union,
Local No. I AFT. AFL-CIO v. Hudsen, 475 U.S. 292, 303
Note 5 (1986).

Id. The court in Southworth held that distribution of mandatory student fees
1o subsidize political or ideological student organizations might be permissi-
ble. but any program providing for distribution of such funds must be care-
fully tailored:

Accordingly. just as the Smith court found that the
students at U.C. Berkley were forced to support groups
whose primary function was to promote political and ideo-
logical activities, plaintiffs are being compelled to subsidize
student organizations at UW-Madison whose educational
benefits to the UW-Madison are incidental to some student
organizations’ political and ideological activitics. This court
need not determine if each and every of the eighteen groups
that plaintift specifically challenged offer educational bene-
fits that justify the infringement of plaintiffs” speech and
associational rights.  As long as more than a de minimus
number of student organizations arce using their funding from
the segregated fee to engage in primarily political and ideo-
logical activity, defendant’s infringement of plaintiffs™ First
Amendment rights cannot be legally justified. . . .

... The university’s compelling interest in
promoting the free exchange of ideas by subsidizing the
political and ideological student organizations does not justi-
Iy such infringement because the university hasn’t carefully
tailored the implementation of its interest so as to avoid the
unneccessary infringement of the First Amendment Rights of
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those students who disagree with the political and ideologi-
cal messages being advocated by certain student organiza-
tions. This is not to say that these political and ideological
student organizations cannot be funded by segregated fees of
those students who do not object. These political and ideo-
logical student organizations contribute in a limited manner
1o the education function of state universities and can be
funded by mandatory student fees such as the segregated fee,
however. the university must provide some sort of opt out
provision or refund system for those students who object to
subsidizing political and ideological student organizations
with which they disagree. Because the parties have agreed to
fashion their own reinedy in the event violation of plaintiffs’
constitutional rights ex:sts, this court will not address at this
time that which it be’ives may be the appropriate remedy.

Slip op. at 8, 9.

The court recognized some legitimate university interest in funding
activities or organizations which are poliiical or ideological. However, it
appears that the court also had in mind a remedy which would provide a
refund to students of that portion of their student fee which would otherwise
go to subsidizing such an activity. The court felt that given the unique cir-
cumstances of the university community such a balance was necessary to pro-
vide for the free flow and exchange of ideas.

It appears that a university may support student organizations through
mandatory student fees because the free exchange of ideas is germane to the
university's mission. However, safeguards must be built in to any such sys-
tem. Such safeguards might include provisions for refunding money to stu-
dents who disagree with political or ideological activities which do not direct-
ly relate to the university’s primary mission.

g. Applicability of Sunshine Law to Governmental Entities
Whether or not the state’s Sunshine Law, Idaho Code § § 67-6601

through 6628, applies to state agencies is primarily a matter ol statutory inter-
pretation. The Sunshine Law’s definition of *“person™ includes “an individ-
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ual, corporation, association, firm, partnership, committee, political party,
club, or other organization or group of persons.” ldaho Code § 67-6602(1).
In addition, public agencies generally do not receive contributions, one of the
triggering clements 1o be considered a “political committee.” Since public
agencies do not fall within the definitions of the Sunshine Law, they are not
subject o its provisions.

The primary purpose of the state’s Sunshine Law is one of disclosure.
Both the Public Records Act and the Open Meeting Law apply to state agen-
cies. These laws probably provide the appropriate disclosure as well as assur-
ing that the public entities’ business is conducted in a public forum.

Construing the state’s Sunshine Law in such a fashion as to apply it
to governmental entitics might imply that the governmental entities have the
right to make political contributions. In other words, state agencies and
branches of government need not be subject to the state’s Sunshine Law
unless it is felt that they possess the power or should be granted the power to
make political contributions or to attempt to influence the outcome of clec-
tions.

The lack of mention of governmental entitics in astate Sunshine Law
was cited by the Massachusetts court in Anderson v. City of Boston, supra, in
support of the proposition that the state agencies lacked the authority to spend
funds in opposition to a state referendum. The Massachusetts’ Sunshine Law
is found in the General Laws of Massachusetts, Chapter 55. In relying upon
the Massachusetts Sunshine Law in support of its conclusion, the court held:

We interpret G.L.c. 55 as intended to reach all polit-
ical fund raising and expenditures within the commonwealth.
The absence of any reference to municipal corporations is
significant, not as an indication that municipal action to
influence election results was intended to be exempt {rom
regulation, but rather as an indication that the Legislature did
not even contemplate such municipal action could occur. We
notice judicially that traditionally municipalities have not
appropriated funds to influence election results.  If the
Legislature had expected municipalities would engage in
such activities or intended that they could, G.L.c. 55 would
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have regulated those activities as well.  We thus construe
G.L.c. 55 as preempting any right which a municipality
might otherwise have to appropriate funds for the purpose of
influencing the result on a referendum question to be submit-
ted to the people at a state election.

Id. at 634,
h. Remedies/Penalties

The absence of Idaho case law in this area makes it difficult to deter-
mine what is the most appropriate remedy to be pursued in cases where gov-
ernmental entities or officers misuse public funds to influence the outcome of
clections. At the outset, it appears that civil remedies are probably the most
appropriate. The appropriateness of a particular remedy will depend upon the
facts of each case.

The primary criminal provision that could apply to a public agency or
officer is Idaho Code § 18-5701—Misuse of Public Money by Officers,
which provides:

Each ofTicer of this state, or of any county, city, town,
or district of this state, and every person charged with the
receipt, safekeeping, transfer or disbursement of public mon-

eys. who . . . [wlithout authority of law, appropriates the
same or any portion thereof to his own use, or to the use of
another . . . [i]s punishable by imprisonment in the state

prison for not less than one (1) no more than ten (10) years,
and is disqualified from holding any office in this state.

The severe penalties imposed by this code section are a strong deter-
rent. As a criminal statute, it is to be enforced by a county prosecutor. An
aggrieved citizen cannot pursue enforcement on his own and therefore must
rely upon government to remedy the shortcomings of government. More
importantly, however, the annotations to § 18-5701 concern more traditional
embezzlement and theft situations. There are no reported cases where this
statute has been used to pursue a public agency or officer for spending money
to influence the outcome of an election.
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The Administrative Procedure Act (APA) may also provide remedies
1o citizens who object to the action of a public agency which is subject to the
APA. This remedy would be pursued through the judicial review provisions
of the APA. Under Idaho Code § 67-5273(3), an aggrieved party may file a
petition for judicial review of a “final agency action other than a rule or order
... within twenty-cight (28) days of the agency action, . ... Not all public
entities are subject to the APA. The APA does not cover the actions of local
government entities.

A third remedy would be for an aggrieved citizen to seek injunctive
relief against the public entity. The standards for either granting or denying
a preliminary injunction are set out in Idaho Rule of Civil Procedure 65(e).
Injunctive relief is prospective in nature and may not provide satisfaction in
cases where the action complained of has been completed. In addition, in
Harris v. Cassia County, 106 Idaho 513, 681 P.2d 988 (1984), the Idaho
Supreme Court held that a preliminary injunction is granted only in extreme
cases where the right is very clear and it appears that irreparable injury will
flow from its refusal.

A board or public official who authorizes the expenditure of public
funds which is later found to be illegal might be personally liable for the
money spent. In other words, the board or officer who authorizes spending to
advocate for or against a ballot issue might be called upon to refund to the
public agency the amount of the expenditure.

As noted above, there are numerous cases around the United States
where citizens have filed suit against public entities when those entities have
spent money to attempt to influence the outcome of an election. Few of these
cases have discussed standing. This seems remarkable given the reluctance
of courts to grant standing to individual taxpayers who f'eel aggrieved by gov-
ernment action. Those cases which have addressed standing have done so in
only a cursory fashion. The court in Stern v. Kramarsky, supra. simply ruled
that the plaintiff had standing to bring the action and did not provide any fur-
ther explanation:

Moreover, as a taxpayer and as president of an
organization campaigning against the Human Rights

(9,
'
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Amendment, the plaintiff Annette Stern has requisite stand-
ing to maintain this action,

Id. at 240 (citations omitted). The New York court did not discuss the partic-
ularized injury of the plaintiff, although perhaps it is noteworthy that the court
specifically mentioned that the plaintiff was president of an organization
campaigning against the human rights amendment.  Members of organiza-
tions who are sponsoring ballot measures which are opposed by governmen-
tal entities might have the particularized injury required to maintain standing.

Injunctive relief was seen as an appropriate remedy in_Anderson v.
City of Boston, supra. However, Chiefl Justice Hennessey writing for the
Massachusetts Supreme Court, hinted that relief beyond injunction might be
appropriate:

We come finally to the reliel to which the plaintifTs
are entitled. They seek an injunction against the city and its
employees from taking certain action for the purpose or
effect of influencing the outcome of the vote on the classifi-
cation amendment.

The order which was entered on July 19, 1978 (see
note 5 above), dealt with the expenditure of funds. Such an
order is appropriate in an action brought under G.L.c. 40,
Section 53 where a municipality is about to raise or expend
money for purposes not authorized by law.

That order enjoins the city from using any funds
specifically appropriated to be used to influence a vote on the
classification amendment. Of course, the city has no author-
ity to use other appropriated funds, including services of any
employees paid from funds appropriated for other purposes,
for the purpose of influencing that vote. In our discretion,
however, we decline to issue an order concerning municipal
funds of any greater breadth than that already entered. We
anticipate that the city will adhere to the requirements of the
law which are stated in this opinion. No claim has been made
concerning the recovery of funds already expended.
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Normally, G.L.c. 40, Section 53, “does not authorize the
undoing of completed transactions.” We decline 1o express
any view concerning whatever obligation there may be to
restore, or to seek to recover, these amounts which were paid
not only after this action was commenced, but also after the
defendants had knowledge of the action. . . .

Our Order made no explicit reference to the use of
city facilities, equipment, and supplies to advocate adoption
of the classification amendment. The city intends to use
office space and telephones for this purpose and to make
them available to volunteers. It also intends to provide print-
ed materials for distribution to the voters. From what we
have said, it is apparent that the city’s use of telephones and
printed materials provided by public funds, and its use of
facilities paid for by public funds, would be improper, at least
unless each side were given equal representation and access.

Id. at 640-41.

In Independent School District No. 5 v. Collins, 15 Idaho 535, 98 P.2d
857 (1908), two taxpayers brought legal action against a school board trustee
1o recover from the trustee the money paid to his business pursuant to a con-
tract which was said to violate provisions of Idaho law. The district had paid
the bill to the trustee’s business and the school board refused the demands of
the plaintiffs 1o seek restitution from the defendant trustee. Regarding the
remedy the Idaho Supreme Court held:

If money is illegally paid on such void contract, the
district may recover it back and in case the district refuses to
do so, any taxpayer ol the district may, for and on behalf of
the district, maintain an action for the recovery of the money
so illegally paid.

15 Idaho at 541,

It is not clear whether Idaho courts would so easily find that taxpayers have
standing to bring these actions today.

‘N
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In the area of student fees, it appears from the Southworth cave that
students who may disagree with the use of student funds for political or ide-
ological purposes must be given the opportunity of receiving a refund on that
portion of their mandated student fees which went to support the political or
ideological activity. This result, rather than a strict prohibition on expendi-
tures, appears to be a recognition that universities are to foster the free flow
of information as well as to encourage public debate.

CONCLUSIONS

Public agencies may not spend money to influence the outcome of
elections. While public funds may be spent to encourage voter participation
or to represent fairly both sides of an issue, funds may not be spent simply to
support or to defeat a particular ballot issue. Government may sponsor can-
didate debates, debates on ballot issues and, in the case of bond elections, cer-
tain basic information such as the amount of the bond sought, what it is to be
used for and its effect upon property owners.

Certainly, elected officials may state their position on issues of the
day, as well as their opinion on ballot measures. School boards may pass res-
olutions indicating their position on a ballot measure, but the expenditure of
public funds to defeat a measure or to support a measure is prohibited.

The courts have used strong language in condemning the practice of
spending public funds to influence the outcome of elections. The
Massachusetts court in Anderson v. City of Boston, supra, stated:

Fairness and the appearance of fairness are assured
by a prohibition against using public tax revenues to advo-
cate a position which certain taxpayers oppose. The com-
monwealth’s interestin fairness and in the appearance of fair-
ness is particularly significant in the face of the defendant’s
argument that no limit may be imposed on the city’s expen-
diture of tax revenue for vigorous advocacy on a referendum
question.  On this view, the commonwealth is apparently
powerless against political entities of its own creation.
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Assuming that the commonwealth has no right to
restrict such advocacy where there is no opposition from any
affected citizen, the commonwealth has a compelling interest
in restricting such advocacy where the affected citizenry are
not in unanimity. The commonwealth has an interest in
assuring that a dissenting minority of taxpayers is not com-
pelled to finance the expression on an election issue of views
with which they disagree. Unlike the shareholders of a pri-
vate corporation, real estate taxpayers such as plaintiffs can-
not avoid the financial consequences of the city’s appropria-
tion of funds.

380 N.E. 2d at 639 (citations omitted).

Similarly, the court in Mountain States Legal Foundation v. Denver
School District No. 1, supra, stated:

Indeed, every court which has addressed the issue to
date has found the use of public funds for partisan campaign
purposes improper either on the ground that such use was not
explicitly authorized or on the broader ground that such
expenditures are never appropriate. As in the instant case,
the majority of these decisions related to expenditures in con-
nection with bond elections.

Underlying this uniform judicial reluctance to sanc-
tion the use of public funds for election campaigns rests an
implicit recognition that such expenditures raise potentially
serious constitutional questions. A fundamental precept of
this nation’s democratic electoral process is that the govern-
ment may not “take sides” in election contests, or bestow an
unfair advantage on one of several competing factions. A
principal danger feared by our country’s founders lay in the
possibility that the holders of government authority would
use official power improperly to perpetuate themselves or
their allies in office. The selective use of public funds in
election campaigns, of course, raises a spectre of just such an
improper distortion of the democratic electoral process.
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459 F. Supp. at 360 (citations omitted).  Perhaps the strongest language used
in condemning expenditures of public funds to influence the outcome of elec-
tions came from the New York Supreme Court in Stern v. Kramarsky, supra.
In that case, after ruling that the New York Human Rights Commission could
not spend money to advocate in favor of passage of a human rights amend-
ment, the court went on to conclude:

The spectacle of state agencies campaigning for or
against propositions or proposed constitutional amendments
1o be voted on by the public, albeit perhaps well motivated,
can only demean the democratic process. As a state agency
supported by public funds, they cannot advocate their
Favorite position on any issue or for any candidates, as such.
So long as they arc an arm ol the state government, they must
maintain a position of neutrality and impartiality.

It would be establishing a dangerous and untenable
precedent to permit the government or any agency thereof, to
use public funds to disseminate propaganda in favor of or
against any issue or candidate. This may be done by totali-
tarian, dictatorial, or autocratic governments, but cannot be
tolerated, directly or indirectly, in these democratic United
States of America. This is true even if the position advocat-
ed is believed to be in the best interest of our country.

Id. at 239,

There is nothing contained in the Idaho Statutes or in Idaho case law
1o indicate that an Idaho court would reach a different conclusion.

Very truly yours,

WILLIAM A. VON TAGEN
Deputy Attorney General
Director, Intergovernmental and
Fiscal Law Division



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

April 30, 1997

Mr. Don Heikkila, Chairman

Idaho Soil Conservation Commission
P. O. Box 83720

Boise, ID 83720-0083

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Heikkila:

Your request for guidance on the question of your Commission’s rela-
tionship with the [daho Department of Agriculture has been forwarded to me
for response. In 1984, the Department of Lands sought and received guidance
on the statutory relationship between the Department of Lands and the Soil
Conservation Commission (“Commission”). In 1997, the legislature enacted
S.B. 1241 (1997 Idaho Sess. Laws, ch. 180), which severed the relationship
between the Department of Lands and the Commission, and placed the
Commission in a similar relationship with the Department of Agriculture
(**Department™). In light of the recent statutory changes, the Commission has
requested that this office review and update the 1984 guidance.

QUESTIONS

l. What is the nature of the relationship between the Soil Conservation
Commission and the Department of Agriculture?

2. What is the nature of the relationship between the Soil Conservation
Commission and the director of the Department of Agriculture?

3. What is the nature of the relationship between the administrator of the
Soil Conservation Commission, and the director of the Department of
Agriculture?

4. What is the nature of the relationship between the Soil Conservation

Commission and the administrator of the Soil Conservation
Commission?
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5. Doces the Commission staff report to the Commission administrator
and Commission or to the Department of’ Agriculture director”?

ANSWERS

The legislative changes enacted by the 1997 legislature through S.B.
1241 did little to clarify the ambiguities identified in the 1984 guidance letter
and, in fact, raise additional questions about the nature of the relationships
which you identified in your questions.

l. The relationship between the Soil Conservation Commission and the
Department of Agriculture is cooperative in nature.

1o

The relationship between the Soil Conservation Commission and the
director of the Department of Agriculture (director) is cooperative in
nature.

3. Beyond the director’s power of appointment, the statute provides no
guidance regarding the relationship between the administrator of the
Commission (administrator) and the director. The legislature has left
it to the parties to forge a functioning organizational structure.

4. The statute provides no guidance regarding the relationship between
the Commission and the administrator, leaving it to the respective
parties to create a workable organizational structure.

5. The reporting relationships among the Commission staff, the
Commission, and the administrator are internal Commission matters.
Since the Commission retains the power to hire staff, it is within the
Commission’s power 1o establish the lines of authority and reporting
relationships of stalt.

ANALYSIS
1. Background
The soil conservation district law was cnacted in 1957 (1957 Idaho

Sess. Laws, ch. 218, p. 476, codificd as Idaho Code § 22-2714 ct seq.). The
act created the Soil Conservation Commission as an agency of the State of
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Idaho and provided for the creation of soil conservation districts. The three-
member Commission was granted the authority to employ an administrator
and stafT to carry out its statutory functions.

In 1967, the Commission was increased from three to five members
and the requirements for appointment ol Commissioners were revised (1967
Idaho Sess. Laws, ch. 28, p. 48).

The next substantive change to the soil conservation district law
occurred in 1974, The 1974 legislature reorganized state government by con-
solidating agencies and functions to reduce the number of state agencies to 20)
(1974 Idaho Sess. Laws, ch. 17, p. 308). At that time, the Soil Conservation
Commission was placed within the Department of Lands. The 1974 legisla-
tion did little, however, to impact the independence of the Soil Conservation
Commission.  As discussed in the 1984 legal guidance memorandum, the
Department of Lands exercised no direct control or authority over the
Commission, its administrator, or its stalf. The nature of the relationship
between the Department of Lands and the Commission was solely coopera-
tive.

2. 1997 Legislation

No other substantive changes were made to the soil conservation dis-
trict law until the 1997 changes, which precipitated this request for guidance.
The 1997 legislation included several changes of note. First, it added lan-
guage to the legislative determination and declaration of policy (Idaho Code
§ 22-2716(D)) emphasizing that the responsibilities of the Commission
included providing “support and service to soil conservation districts in the
wise use and enhancement of soil, water and related resources.”

Second, the legislation removed the Commission from within the
Department of Lands and placed it within the Department ol Agriculture.
According to the statement of legislative intent, the relocation from the
Department of Lands to the Department of Agriculture was “designed to max-
imize technical stafl expertise, increase cfficiency, enhance productivity, and
reduce duplication of elforts.™

Third, the legislation provided for a change in the manner of appoint-
ment of the administrator of the Commission. Formerly, the appointment of
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an administrator was a function within the sole discretion of the Commission.
The 1997 legislation gave to the director of the Department o' Agriculture the
authority to “appoint the administrator of the Soil Conservation Commission
from persons reccommended by the Soil Conservation Commission.”™  The
Commission retains the authority to employ such other staff as it deems nec-
essary.

3. Discussion of Questions

Question | concerns the relationship between the Commission and
the Department of Agriculture. The 1997 legislation 1izade no changes in the
language governing the relationship between the Commission and  the
Department when it moved the Commission from the Department of Lands to
the Department of Agriculture.  There is nothing in the legislative history
which suggests that the association between the Commission and  the
Department be anything other than cooperative in nature.  Neither the
Commission nor the director of the Department has any direct authority over
the other.

Question 2 concerns the relationship between the Commission and
the director of the Department of Agriculture. While the 1997 legislation
does not explicitly change the cooperative nature of the relationship between
the Commission and the director, the legislation does cause a shift in the rel-
ative relationship of the two entitics. As a practical matter. the 1997 legisla-
tion effects a division of power between the Commission and the director
without specifically delineating what powers are distributed or to whom they
are granted. This occurs as a result of the change in the manner of appoint-
ment of the administrator of the Commission, discussed elsewhere in this
memorandum.

Both the senate and house committee minutes note that S.B. 1241
was a compromise bill drafted in response to strong objections to an original
bill (S.B. 1147). As proposed, S.B. 1147 included provisions which would
have resulted in major changes to the soil conservation district laws, substan-
tially impacting the independence of the Commission. The fact that a com-
promise bill. which retains the Commission’s control over its stall and
requires that the Commission and the director act jointly in appointing an
administrator was enacted, supports the conclusion that the relationship
between the Commission and the director be cooperative. If either entity acts
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without regard 1o the other’s concerns, the likelihood of an impasse looms
large.  Thus, it appears that cooperation is not merely a suggestion, but a
necessity.

Questions 3 and 4 concern the relationship between the administrator
and the director and the relationship between the administrator and the
Commission. Clearly, the 1997 legislation altered these relationships when it
transferred the Commission’s authority to appoint an administrator to the
director of the Department. This change affects the relationship between the
administrator and the director, the Commission and its administrator, and as
mentioned previously, the relationship between the Commission and the
director. A careful review of the legislation, together with legislative history,
provides no guidance as to the precise nature of these relationships. Rather,
the legislative history suggests that the legislature intentionally left these
issues 10 be resolved by the parties.

a. The Administrator of the Commission and the Director of the
Department

The legislative changes transfer the authority to appoint the
Commission’s administrator from the Commission itself to the director of the
Department. This change does not give the director of the Department com-
plete autonomy in the appointment of the administrator, however. The direc-
tor must appoint the administrator “from persons recommended by the Soil
Conservation Commission.”  This language creates a division of power
between the Commission and the director. The ambiguity that this creates
was pointed out during the committee hearings on Senate Bill 1241, A num-
ber of individuals expressed concerns regarding the chain of command and
inquired about organizational structure and reporting relationships (Minutes
of the House Agricultural Affairs Commitiee, March 10, 1997).
Commissioner Robert Griffel responded to these concerns by stating that the
Commission still needs “"to work out concerns such as have been expressed
today. All of these things can be worked out. but it takes time.” /d. The leg-
islature could have resolved this uncertainty by specifying the relationship
between the director and the administrator, but it chose not to, leaving the
matter to be resolved by the parties themsclves.

b. The Commission and the Administrator of the Commission
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The responsibilities of the administrator were not enumerated in the
prior statute, nor are they discussed in the 1997 legislation. Now, the direc-
tor, rather than the Commission, has the authority to appoint the administra-
tor, but nothing in the 1997 legislation suggests that the responsibilities of the
administrator have changed. As discussed with regard to the relationship
between the administrator and the director, above, this ambiguity is not inad-
vertent. The legislature has left it up to the parties to create an organization-
al structure which is functional and allows the respective partics to perform
their statutory obligations cooperatively.

Question 5 asks whether the Commission stafl reports to the
Commission and administrator or to the director. Following the 1997 statu-
tory changes, the Commission retained the authority to “employ such techni-
cal experts and such other agents and employees, permanent and temporary,
as it may require, and shall determince their qualifications, duties and com-
pensation.” (Idaho Code § 22-2718.) Reporting relationships among the staff,
administrator and Commission remain an internal matter to be resolved by the
Commission.

CONCLUSION

The 1997 changes to the soil conservation district law result in a
slight shift in the balance of power between the Soil Conservation
Commission and the agency with which it is associated. The Commission,
however, remains an independent entity in a cooperative endeavor with the
Department of Agriculture. The legislature left to the Commission and the
director of the Department of Agriculture the responsibility to further define
this relationship.

The Commission or the director may seek further clarification of this
relationship by agreement, executive order, or further legislative action. If
this office can be of assistance inany of these venues, pleasc feel free to con-
tact us.

Sincerely,

RINDA JUST

Deputy Attorney General
Natural Resources Division
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May 15, 1997

Mr. David Young

Canyon County Prosecuting Attorney
1115 Albany Street

Caldwell, ID 83605

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Young:

I am writing in response to your letter of April 4, 1997, requesting
guidance as to whether a presentence report must be disclosed to a prosecut-
ing attorney, and the manner of such disclosure. Specifically, you have asked:
(1) whether the department of correction must disclose the complete contents
of the presentence report 1o the prosecuting attorney prior to the sentencing
hearing; (2) whether such disclosure requires providing a copy of the report
10 the prosecuting attorney prior to the sentencing hearing; and (3) whether
there are any conditions the prosecuting attorney must meet before receiving
a copy of the report.

The answer to your first question is that the complete contents of the
report must be disclosed to the prosecuting attorney. ldaho Criminal Rule
32(g) states in part, “Full disclosure of the contents of the presentence report
shall be made to the defendant, defendant’s counsel, and the prosecuting
attorney prior to any hearing on the sentence except as hereinafter provided.”
None of the language that follows indicates any permissible limitation on dis-
closure of the contents to the prosecuting attorney.

Itis not clear, however, that this disclosure is the responsibility of the
department of correction. Rather, the disclosure appears to be the responsi-
bility of the court. Under I.C.R. 32, the court has the discretion to order a pre-
sentence report. The general tenor of Rule 32 appears to leave the presen-
lence investigation and report process within the control of the trial court.
Further, 1.C.R. 33.1(a), pertaining to presentence reports in capital cases,
states in part, “After receiving the presentence investigation report, and deliv-
ering a copy thereof to the defendant or defendant’s counsel and to the pros-
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ecuting attorney, the court shall . . . hold a sentencing hearing . ...” Although
this statement applies only to capital cases, it reflects an intention to give the
trial court responsibility for disclosure of presentence reports. The trial court
would therefore have responsibility for seeing to it that the contents of the
report are disclosed, and would have control over the manner of disclosure.

With regard to your sccond question, there is an explicit requirement
in cases where the death penalty is authorized that a copy of the presentence
report be delivered to the defendant or defendant’s counsel and the prosecut-
ing attorney. LLA.R. 33.1(a). There is no such explicit requirement in other
cases, and so the manner of disclosing the contents of the report in such cases
would be within the control of the trial court. Providing a copy of the report
1o the prosecuting attorney is the usual practice and the most efficient method
of such disclosure. For instance, the victim of a crime has a right to read the
presentence report prior to the sentencing hearing. Idaho Constitution, article
I, section 22(9); Idaho Code § 19-5306(h). The prosecuting attorney is often
in the best position to ensure that the victim is afforded this right, but he or
she can do so only if provided with a copy of the presentence report.

Your third question is whether there are any conditions the prosecut-
ing attorney must meet before recciving a copy of the presentence report.
There are, of course, requirements of confidentiality contained in I.C.R. 32,
and the prosecuting attorney must be prepared to comply with those. We are
not aware of any other conditions that are applicable. In the absence ol infor-
mation as to the type of conditions that you have in mind, we cannot provide
further guidance.

Please contact me if you have any additional questions or if we can
be of further help.

Sincerely,
MICHAEL A. HENDERSON

Deputy Attorney General
Chief, Criminal Law Division
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June 4, 1997

Mr. Doug Werth

Blaine County Prosecuting Attorney
Box 756

Hailey, ID 83333

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Doug:

This letter is in response to your inquiry concerning the implications
of the full faith and credit provisions of 18 U.S.C. § 2265. Subsection (a) of
that statute provides:

Any protection order issued that is consistent with
subsection (b) of this section by the court of one State or
Indian tribe (the issuing state or Indian tribe) shall be accord-
ed full faith and credit by the court of another State or Indian
tribe (the enforcing State or Indian tribe) and enforced as if it
were the order of the enforcing State or tribe.

Subsection (b) of the statute requires that the protection order to be
enforced has been issued by a court having jurisdiction over the parties and
matter, and that reasonable notice and opportunity to be heard have been
given to the person against whom the order is issued.

The difticulties in applying this statute become apparent when we
look at the language of Idaho Code § 39-6312, which is part of our Domestic
Violence Crime Prevention Act:

(1) Whenever a protection order is granted under this
chapter and the respondent or person to be restrained had
notice of the order, a violation of the provisions of the order
or of a provision excluding the person from a residence shall
be a misdemeanor. . . .
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(2) A peace officer may arrest without a warrant and
take into custody a person whom the peace officer has prob-
able cause to believe has violated an order issued under this
chapter, if the person restrained had notice of the order.

Idaho Code § 19-603(6) also allows for arrest without a warrant for
violations ol Idaho Code § 39-6312, based upon probable cause, even where
the offense did not occur in the presence of the officer.

Your questions concern the interaction between these federal and
state statutes. First, may a person be convicted under Idaho Code § 39-6312
where the protection order violated was issued by another state, despite that
statute’s reference to protection orders “granted under this chapter™ Second,
do the powers of arrest arising from § 39-6312 apply to violations of protec-
tion orders issued by other states? And, third, what is the extent of Idaho’s
full faith and credit obligation under 18 U.S.C. § 22657

We have concluded that: (1) A person probably cannot be convicted
for a violation of Idaho Code § 39-6312 where the underlying order was
issued by another state. (By *“another state,” 1 refer to Indian tribes and
“states,” as defined in 18 U.S.C. § 22606, other than Idaho.) (2) The arrest
powers emanating from § 39-6312 do not apply to violations of orders issued
in another state, although other sources of arrest power may be available in
such siwations. (3) Under the full faith and credit provision of 18 U.S.C. §
2265, a protection order issued by another state must be enforced in the same
manner as any other civil order issued by an Idaho court. In particular, vio-
lations of such an order may be punished as a contempt. Further, the order of
another state may form a basis for the issuance of a protection order under
chapter 63 of title 39, which would in turn trigger the penalty and arrest pro-
visions ol § 39-6312.

A definitive answer to the first question is difficult in view of the
absence of relevant legislative history reflecting congressional intent and the
scarcity of case law since the adoption of 18 U.S.C. § 2265 in 1994. A search
has failed to yield anything indicating whether Congress intended that state
statutes making it a crime to violate one state’s protection orders must also be
applied to protection orders of other states. No cases have been found in
which a state has attempted to apply a statute like Idaho Code § 39-6312 1o a
violation of an out-of-state protection order. But see, People v. Hadley, —
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N.Y.S.2d —, 1997 WL 225140 (N.Y. Crim. Ct. April 7, 1997) (holding that
protection order issued in New Jersey could form basis for prosecution for
criminal contempt in New York, where acts violating protection order took
place in New York; citing 18 U.S.C. § 2265); Eileen W. v. Mario A., 644
N.Y.S5.2d 452, 456 (N.Y. Family Ct. 1996) (noting, without elaboration, that
New York protection order would be enforceable in New Jersey under 18

U.S.C. § 2265).

It might be argued that the language of 18 U.S.C. § 2265 requires
Idaho to apply all of its enforcement provisions for protection orders, includ-
ing those set out in Idaho Code § 39-6312, to out-of-state protection orders.
On the other hand, courts have recognized the power of the states to define
and punish criminal offenses:

The States are no less sovereign with respect to each
other than they are with respect to the Federal Government.
Their powers to undertake criminal prosecutions derive from
separate and independent sources of power and authority
originally belonging to them before admission to the Union
and preserved to them by the Tenth Amendment. . . . Thus,
“lelach has the power, inherent in any sovereign, independ-
ently to determine what shall be an offense again:t its author-
ity and to punish such offenses, and in doing so each ‘is exer-
cising its own sovereignty, not that of the other.””

Heath v, Alabama, 474 U.S. 82, 89-90, 106 S. Ct. 433, 88 L. Ed. 2d 387
(1985) (citations omitted).

In addition, the full faith and credit clause of article 1V, section |
“Ihfistorically . . . has been applied in the context of civil disputes. . . .
[W]hether the clause applies to criminal matters ‘is not at all clear . . . .””
Gillis v. State, 633 A.2d 888 (Md. 1993), cert. denied, S11 ' U.S. 1039, 114 S.
Ct. 1558, 128 L. Ed. 2d 205 (1994); see generally, Nelson v. George, 399 U.S.
224,90 S. Ct. 1963, 26 L. Ed. 2d 578 (1970);_ Huntington v. Attrill, 146 U.S.
657,13 S.Ct.224,36 L. Ed. 1123 (1892). In view of these considerations, it
is doubtful whether Congress has the power to essentially rewrite astate crim-
inal statute such as Idaho Code § 39-6312 to make it apply to a situation
where it otherwise would not.  Still more doubtful is whether Congress
intended such a result in adopting 18 U.S.C. § 2265. particularly in the
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absence of explicit language within the statute or legislative history reflecting
such an intent.

Further, a defendant charged with a criminal violation of Idaho Code
§ 39-6312 predicated upon violation of an out-of -state protection order could
well argue that the statute failed to give him notice that he could be so
charged. Such a defendant might even concede that Idaho shonld extend the
protection of that statute to cases such as his, in view of the language of 18
U.S.C. § 2265, but that the state had simply failed to do so.

It therefore appears likely that our courts would refuse to allow a con-
viction under Idaho Code § 39-6312 for violation of a protection order issued
by another state.

The second question is whether the laws of arrest under Idaho Code
§ 19-603(6) would apply to violations of protection orders issued by other
states. Since there would probably be no criminal violation of Idaho Code §
39-6312 in these situations, an arrest based on a violation of that statute would
notbe possible. Some commentators have stated that officers should arrest in
these situations based upon an out-of-state protection order. See Lutz and
Bonomolo, How New York Should Implement the Federal Full Faith and
Credit Guarantee for Qut-of-State Orders of Protection, 16 Pace L. Rev. 9
(1995). Paziotopoulos, Violence Against Women Act:_ Federal Relief for
State Prosecutors, 30 Prosecutor 20 (1996). They do not state, however, for
what offense the arrest would be made, nor do they weigh the sorts of prob-
lems presented by statutes such as Idaho Code § 39-6312.

Of course, even in these situations, an arrest without a warrant for an
offense occurring out of the presence of the officer will often be possible
under Idaho Code § 19-603(6). That statute permits such arrests not only for
violations of Idaho Code § 39-6312, but for assault, battery, domestic assault
or battery and stalking. Further, officers could assist the victim in making a
citizen’s arrest for an offense that was not committed in the officers’ presence.
See Idaho Code § 19-606 (person making arrest may summon others to aid in
arrest); Moxie v. State, 662 P.2d 990 (Alaska Ct. App. 1983); Peopie v.
Johnson, 76 Cal. Rptr. 201 (Cal. Ct. App. 1969);_People v. Sjosten, 68 Cal.
Rptr. 832 (Cal. 1968) (officers acted properly in assisting citizen with arrest).
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Further, the Violence A gainst Women Act created federal felony
offenses for crossing a state line with intent to injure, harass or intimidate a
spouse or intimate partner, and intentionally committing a crime of violence
or causing injury to such person, 18 U.S.C. § 2261, and crossing a state line
with intent to violate a protection order and subsequently engaging in such
conduct, 18 U.S.C. § 2262. State officers may arrest for lederal offenses.
Idaho Code § 19-603 (authorizing officers to arrest for felony based upon rea-
sonable cause; not restricting such arrests to state felonies); Marsh v. United
States, 29 F.2d 172 (2d Cir.), appeal dismissed, 277 U.S. 611, 48 S. Ct. 563,
72 L. Ed. 1015 (1928), cert. denied, 279 U.S. 849, 49 S. Ct. 346, 73 L. Ed.
992 (1929) (opinion by L. Hand, J., holding that state officer was authorized
to arrest for federal offense); Department of Public Safety v. Berg, 674 A.2d
S13 (Md. 1996) (discussing Marsh and later cases reaching same result). This
will often provide an additional basis forarrest and subsequent prosecution by
federal authorities.

With regard to your final question—the extent of Idaho’s full faith
and credit obligation under the federal statute—the out-of -state order should
be regarded as an order of an Idaho court, and violation of the order may
therefore result in contempt proceedings under Idaho Code § 7-601 () An
example of a case approving a criminal contempt prosecution based up‘@p an
out-of-state protection order is People v. Hadley, — N.Y.S.2d —, 1997 WL
225140 (N.Y. Crim. Ct. April 7, 1997), cited previously. Further, the out-of-
state order could assist in obtaining an Idaho protection order.

As you suggest, this area may be appropriate for legislation. Statutes
allowing arrests and prosecutions for the violation of out-of-state protection
orders, and providing officers with immunity for such arrests, should be con-
sidered.  See Klein, Full Faith and Credit: Interstate Enforcement of
Protection Orders Under The Violence Against Women Act of 1994, 29
Family L.Q. 253, 260-62 (1995) (discussing Oregon statutes). (I am enclos-
ing a copy of this article.) This is something that we should discuss further.

Please contact me if I can be of further assistance.
Sincerely,
MICHAEL A. HENDERSON

Deputy Attorney General
Chief, Criminal Law Division
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July 8, 1997
Honorable Gary J. Schroeder
Idaho State Senate

STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: State Licensing Reqguirements for Electrical Installations

Dear Senator Schroeder:

The following is in response to your request for legal guidance on the
licensing requirements for electrical installations.

QUESTION PRESENTED

Do local governments have authority to preempt state licensing
requirements by imposing stricter public safety rules?

CONCLUSION

No. As provided by Idaho Code § 54-1002(3). the licensure of elec-
trical contractors and journeyman electricians is within the exclusive juris-
diction of the state. Consequently, local jurisdictions cannot require addi-
tional licensure. To contend that the additional language in Idaho Code § 54-
1002(3) that “Injothing in this chapter shall restrict a city or county from
imposing stricter public safety rules™ was intended to repeal by implication
the state’s licensing authority is an unreasonable construction of the statute.

ANALYSIS

Article 12, section 2 of the Idaho Constitution provides that local
ordinances may not conflict with state statutes:

Local police regulations authorized.—
Any county or incorporated city or town may make and
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enforce, within its limits, all such local police, sanitary and
other regulations as are not in conflict with its charter or with
general laws.

When it comes to regulating who must be licensed to make electrical
installations in the State of Idaho, the statutory provisions of Idaho Code § 54-
1002 leave no doubt that the legislature intended to retain exclusive statewide
jurisdiction. Section 54-1002(3) provides:

Licensure of the electrical contractors and journey-
man clectricians shall be within the exclusive jurisdiction of
the state pursuant to_this chapter_and no_local jurisdiction
shall have the authority to require additional licensure_or to
issuc licenses to_persons_licensed under this chapter which
are_inconsistent_with the provisions of this chapter or_rules
promulgated by the division of building safcty. The state
shall investigate all local infractions and state violations of
this chapter and prosccute the same. The local jurisdictions
will assist the state by requesting investigations within their
jurisdictions. Nothing in this chapter shall restrict a city or
county from imposing stricter public safety rules, notwith-
standing any provision of Idaho Code.

In fact, the entire purpose of title 54, chapter 10, is to cestablish uni-
form statewide regulations regarding licensing. For example, Idaho Code §
54-1003A defines a journeyman clectrician as “any person who personally
performs or supervises the actual physical work of installing electrical wiring
or equipment to convey clectrical current, or apparatus to be operated by such
current.” (Emphasis added.) Idaho Code § 54-1002(2) makes it “unlawful
for_any person to act as a journeyman clectrician in this state until such per-
son shall have received a license as a journeyman clectrician.™ (Emphasis
added.) Idaho Code § 54-1006 authorizes the Idaho Electrical Board to prom-
ulgate rules for the “examination and licensing ol journcyman clectricians.”
Idaho Code §§ 54-1005. -1007 and -1009 give authority to a state agency, the
Division of Building Safety, to issue revoke or suspend licenses. And, Idaho
Code § 54-1016 creates a specilic exemption {rom the licensing requirement
for “persons making clectrical installations on their own property.”
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It is an unrcasonable interpretation of the statute to contend that the
last sentence ol Idaho Code § 54-1002, which allows local jurisdictions to
impose stricter public salety rules, was intended by the legislature to repeal
by implication not only the state’s licensing authority, but also the specilic
licensing exemption given to property owners in Idaho Code § 54-1016.
According to general principles of statutory construction, the implied repeal
ol inconsistent laws is not favored and will not be indulged il there is any
other reasonable construction.  State v. Martinez, 43 Idaho 180, 250 P. 239
(19206). Statutes, although in apparent conflict, arc construed to be in harmo-
ny il reasonably possible. Cox v. Mueller, 125 Idaho 734, 874 P.2d 545
(1994). Only that part ol an existing statute actually in conflict with a subse-
quent statute is repealed by implication. State v. Davidson, 78 Idaho 553, 309
P2d 211 (1957). A specific statute will control over a more general statute,
especially when the more general statute is vague or ambiguous. Tomich v.
City of Pocatello, 127 Idaho 394, 901 P.2d 501 (1995).

While it may be true that the term “public safety™ is not defined by
Idaho Code § 54-1002, a reasonable construction of this statute, especially in
light of the overall purpose and intent of title 54, chapter 10, would be that it
was not intended to include licensing regulations. This means that while local
jurisdictions could adopt stricter “public salety” requirements affecting the
manner and method of electrical installations, those local requirements could
not interfere with the state’s exclusive authority to regulate who must be
licensed to perform clectrical work in the State ol Idaho.

Sincercly,

CRAIG G. BLEDSOE
Deputy Attorney General
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August 28, 1997

Ms. Leah K. Castagne
Deputy City Attorney
City ol Moscow

P.O. Box 9203

Moscow, ID 83843-1703

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Family Law License Suspensions

Dear Ms. Castagne:

This letter is in response to your inquiry concerning the proper charge
when a person drives while his or her license is suspended under the provi-
sions ol the Family Law License Suspension Statute. You asked whether the
proper charge is driving without a license, in violation of Idaho Code § 49-
301, or driving without privileges, in violation ol Idaho Code § 18-8001.

Our research has failed to yield a delinitive answer to this question,
and it will no doubt ultimately be resolved by the courts. It appears, howev-
er, that the sounder course may be to charge these olfenses as driving without
a license under [daho Code § 49-301.

The Family Law License Suspension statute, passed in 1996, pro-
vides for the suspension ol a wide variety ol state-issued licenses as a means
of effective enlorcement ol child support orders. Idaho Code §§ 7-1401, et
seq. Under this new statute, either the court or the department ol health and
welfare can order the suspension ol a license for (1) nonpayment of child
support; (2) failure to obey a subpoena in a paternity or child support pro-
ceeding; or (3) lailure to comply with a court order for visitation. Idaho Code
§ 7-1403.

The new law does not discriminate among the types ol licenses that
may be suspended, and includes, within the definition of “license,™ proles-
sional, recreational. and driver’s licenses. Idaho Code § 7-1402(5).
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Relevant here, the statute contains a “penalties” provision which
states, ““la| person who continues to engage in the activity after an order of
suspension has become final shall be subject to the sume penalties as any per-
son engaging in the activity without a license.™ Idaho Code § 7-1415 (empha-
sis added).

The emphasized language is significant in the case ol the suspension
ol a driver’s license. It gives rise to the question whether a person “engaging
in the activity |in this case, operating a motor vehicle| without a license™ may
be charged with the crime ol driving without privileges (DWP), or the less
serious crime ol driving without a valid license. It seems clear that, but lor
the language in the Family Law License Suspension penalty section, a person
driving while suspended, regardless of the reason lor the suspension, would
be subject to prosccution for DWP. However, because the statute provides
that the penalty will be the same as for “engaging in the activity without a
license,” there is a strong argument that the legislature intended that the
penalty be limited to that imposed for driving without a valid license, in vio-
lation of Idaho Code § 49-301.

Ordinarily, a person who drives while his privileges are suspended is
subject to prosecution for the crime of DWP, in violation of Idaho Code § 18-
8001(1). That statute makes it a crime lor anyone to drive with knowledge
“that his driver’s license, driver’s privileges or permit to drive is revoked, dis-
qualified or suspended . ... The penalty for first ime DWP includes a two-
day mandatory jail term: a fine up to $500: and a mandatory six-month sus-
pension ol driving privileges. Idaho Code § 18-8001(3) The penalties are
enhanced for additional violations within five ycars; a third olfense is a
felony, carrying a mandatory thirty-day jail sentence.  Idaho Code § 18-
800 1(4), (5).

By comparison, [.C. § 49-301 prohibits a person from driving “unless
the person has a valid Idaho license.”™ A violation ol that statute carrics the
general misdemeanor penalty: up to six months” jail, and a [ine up to $300.
Idaho Code §§ 18-113.49-236. The lurther suspension ol driving privileges
is not an authorized penalty lor this oflense.

Two principles of statutory construction must be considered. The
lirst is the “rule of lenity.” That rule holds that criminal statutes must be
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strictly construed in favor of the accused. State v. Barnes, 124 Idaho 379,
380, 859 P2d 1387, 1388 (1993); State v. Mills, 128 Idaho 426,429,913 P.2d
1196, 1199 (Ct. App. 1996).

The other rule of construction has been stated as follows: "It is
incumbent upon the court to interpret the statute in a manner that will not nul-
lify it, and it is not to be presumed that the legislature performed an idle act
of enacting a superfluous statute.™ State v. Coleman, 128 [daho 446,449,915
P.2d 28, 31 (Ct. App. 1996). *“In construing a statute, the court may examine
the language used. the reasonableness of proposed interpretations and the pol-
icy behind the statute.”_Umphrey v. Sprinkel, 106 Idaho 700, 682 P.2d 1247
(1983). These rules, and particularly the rule of lenity, may weigh in favor of
imposing punishment for only the less serious crime of driving without a
licensc.

Rescarch into the legislative history of the Family Law License
Suspension statute has not been particularly helpful. That research reveals
that the law was passed in the form introduced, with only slight amendments
from the original senate bill, which are not relevant here. The discussion in
the committees centered on whether the legislation was needed, what the pro-
cedure would be for suspending licenses, and whether the suspension law
would be supported by the public in general. There is no report that driver’s
licenses, in particular, were ever discussed.

We have also asked other prosecutors whether they have confronted
this problem and which charge they would use in such cases. The prosecutors
consulted did not recall prosccuting anyone for driving after a license was
suspended under the Family Law License Suspension statute. The Boise City
Attorney’s Office indicated that they would probably charge the offense as a
DWP, leaving the “penaltics™ aspect for the judge to deal with at sentencing.
A deputy prosccutor for Ada County who deals with traffic cases seemed to
disagree, stating that, given the language in the Family Law License
Suspension statute’s penalty provision, his office would likely charge the
offense as driving while invalid, under Idaho Code § 49-301.

The stated purpose of the Family Law License Suspension statute is

to coerce compliance with the court’s orders for child support, visitation of
minors, and compliance with subpoenas in paternity and child support cases.

77



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

Idaho Code § 7-1401. Thus, there is an argument that harsher penalties will
result in greater compliance. Further, under the statute’s provisions, it is clear
that the transportation department is required to “suspend” the license, as
opposed to merely invalidating it. Thus, a person driving with privileges in
this status is driving while those privileges are suspended. These arguments
would weigh in favor of a charge of DWP.

However, the stronger argument seems to be that the plain meaning
of Idaho Code § 7-1415 requires that, if a person drives after being suspend-
ed pursuant to the Family Law License Suspension statute, the penalty is lim-
ited to that for driving without a valid license, in violation of Idaho Code §
49-301, and that the driver is not subject to the harsher penalties for DWP
under Idaho Code § 18-8001.

I hope that this information will be of some assistance. If we hear of
any cases raising this issue, we will be sure to contact you. Please contact us
if we can be of any further help.

Sincerely,

MICHAEL A. HENDERSON
Deputy Attorney General
Chief. Criminal Law Division

Researched by:

Kimberly A. Coster
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September 4, 1997

Mr. Dan C. Grober
Attorney at Law

P.O. Box 325
Homedale, ID 83628

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Grober:

This letter is in response to your letter of July 28, 1997, requesting
our opinion with regard to a refusal by the sheriff’s office to take custody ol
a prisoner arrested by a city police officer on an outstanding warrant.  You
have given a concise yet detailed account of the incident that gave rise to this
inquiry. To summarize that account, a person told a Homedale police officer
that he believed there was a misdemeanor warrant for his arrest. The officer
confirmed the existence ol the warrant and “began arrest and booking proce-
dures”—which, I take it, means that he actually arrested the person on the
warrant. While transporting the arrestee from Homedale to the county jail in
Murphy, the officer radioed the jail with the information that the arrestee was
extremely intoxicated.  Personnel at the jail informed the officer that they
would not accept the arrestee because of his intoxication and “prior experi-
ence with the subject wherein he became suicidal while incarcerated.”
During the arrest and transport on this occasion, the arrestee had not been
combative, nor had he threatened suicide. The sheriff’s office advised the
officer to release the prisoner and tell him to make a court appearance on the
following day. The officer ultimately released the prisoner to family mem-
bers.

You have posed the following questions:

1. Under what circumstances, if any, can a sherifl refuse to
receive a subject arrested by a police officer within the county?

2. [ an arresting of licer observes nothing to suggest the sub ject

is suicidal at the time of arrest, doces the arresting officer have a duty to do
anything other than take the subject to the county jail?
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3. If a sheriff refuses to take custody ol a subject arrested by a
police officer, what should the arresting officer do?

4. It a sherifl refuses to take custody, who bears liability for the
subject’s conduct if he is released by the arresting officer?

In summary, the answers are:

I. We are not aware ol any circumstances in which a sherifl can
refuse to receive a subject lawfully arrested by a city police officer within the
county. Certainly, the intoxication of the person arrested and the fear that he
might do himsell harm while incarcerated, thereby subjecting the county to
liability. does not constitute an adequate cause or refusing to take custody.

2. An arresting officer may have an obligation to seek medical
assistance or the person arrested il it appears that it is needed and should
inform the jailers ol the subject’s condition. Otherwise, he has no obligation
other than to follow normal booking procedures and deliver the person arrest-
ed to the county jail.

3. There is no clear guidance as to what an arresting officer
should do il the sheriff refuses to take custody ol the prisoner. Whichever
option is selected by the officer should be consistent with the protection of the
prisoner and other persons who might be harmed by the prisoner.

4, There is no definitive answer to the question of liability,
which ultimately would be determined by a jury. However, there is some rea-
son to be concerned about liability on the part of the arresting officer or sher-
ilT for injury resulting from the release ol the prisoner.

In answer 1o your first question, a sherifl’ has a legal obligation to
accept lawfully arrested prisoners. I am including with this letter a copy of
Idaho Attorney General Opinion 84-4. 1984 Idaho Attorney General Ann.
Rpt. 35. This opinion concerned a refusal by a sherifT to take custody of pris-
oners in a somewhat different context. The question there was whether a
sheriff could refuse to take custody ol city prisoners until the city had paid its
past due bills for the incarceration of its prisoners. The opinion states that a
city should be responsible for the costs of incarcerating persons who are
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charged with violating city “rdinances, and the county may seck reimburse-
ment for such costs, while the county bears the cost ol incarcerating those
who are charged with violations of state law. But as the opinion goes on to
state, a sheriff cannot refuse to take custody of lawfully arrested prisoners.
The opinion cites Idaho Code § 20-612, which states, in part: “The sherilf
must receive all persons committed to jail by competent authority.” (In 1992,
this sentence was amended by the addition of the language, “except mentally
ill persons not charged with a crime and juveniles.”™ 1992 Idaho Sess. Laws
427-28. This amendment does not change the significance of the statute in
this situation.) The opinion also cites Idaho Code § 18-701, which states:

Every sheriff. coroner, keeper of a jail, constable, or
other peace officer, who wilfully refuses to receive or arrest
any person charged with criminal offense, is punishable by
linc not exceeding $5.000, and imprisonment in the county
jail not exceeding one (1) year.

Thus, a failure by the sheriff or other officer to receive a lawfully
arrested prisoner could result in criminal prosccution. The view expressed in
the 1984 opinion is fully applicable to the present situation. In particular, we
have found no Idaho law that would allow a sheriff to use a prisoner’s intox-
ication or threats to do harm to himself as a reason for not accepting custody.
Authority has been found from another jurisdiction expressly stating that
intoxication is not a justification for a sheriff’s refusal to accept custody of a
prisoner.  Se¢e Harford County v. University of Maryland Medical System
Corp., 569 A.2d 649, 652 (Md. 1990); 58 Maryland Op. Atty. Gen. 647
(1973). Such a refusal to accept custody would also appear to be contrary to
state policy with regard to the protection of intoxicated persons. Idaho Code
§ 39-307A(b) provides for the taking into protective custody of intoxicated
persons:

A person who appears to be incapacitated by alcohol
or drugs shall be taken into protective custody by a law
enlorcement officer and forthwith brought to an approved
treatment facility lor emergency treatment.  If no approved
treatment facility is readily available he may be taken to a
city or county jail where he may be held until he can be
transported to an approved treatment facility, but in no cvent
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shall such confinement extend more than twenty-four (24)
hours. A law enforcement officer, in detaining the person and
in taking him to an approved treatment facility, is taking him
into protective custody and shall make every reasonable
cffort to protect his health and safety. In taking the person
into protective custody, the detaining officer may take rea-
sonable steps to protect himself. A taking into protective cus-
tody under this section is not an arrest. No entry or other
record shall be made to indicate that the person has been
arrested or charged with a crime.

Under this statute, police officers are charged with the authority to
protect intoxicated persons from doing themselves harm. In cases where no
approved treatment lacility is available, the sherifl may have the responsibil-
ity of detaining the intoxicated person and protecting his health and safety. In
view of this provision, it would be anomalous if" a sheriff could shirk his
responsibility to take custody of arrestees because of their intoxication or
because they represented a threat of harm to themselves.

It follows from the sheriff’s duty to take custody of arrestees that the
arresting officer is not under an obligation to do anything other than follow
normal booking procedures and deliver the prisoner to the sherif’s custody.
The officer should, of course, inform the jailers of any medical problems or
special needs of the person arrested.

There is no clear solution to the problem of what an officer should do
if the sheriff or his deputies refuse to take custody of the prisoner. (Arresting
the jailers for a violation of Idaho Code § 18-701 comes to mind, but would
hardly constitute a practical solution.) The best course, il possible, would
probably be to contact the city attorney or county prosecuting attorney for
advice. Such an approach might lead to an amicable working out of any dif-
ferences on the basis of sound legal advice. The officer could also attempt—
probably with the assistance of the city attorney or county prosecuting attor-
ney—to bring the prisoner before the magistrate. The magistrate could then
make a decision as to whether the prisoner should be released or detained,
determine who should take custody of the prisoner, and issue an appropriate
order. Idaho Criminal Rule 5; Idaho Misdemeanor Criminal Rule 6.1. If nei-
ther of these approaches is viable, and if no city jail is available, the officer
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should take whatever steps necessary to insure the safety of the prisoner and
others.

Finally, there is no definitive answer to the question of liability,
which would generally be determined by a jury. However, | would refer you
to two Idaho cases, Ransom v. City of Garden City, 113 Idaho 202, 743 P.2d
70 (1987), and Olguin v. City of Burley, 119 Idaho 721, 810 P.2d 255 (1991).
In Ransom, officers arrested a driver for driving under the influence. An offi-
cer gave the keys to the driver’s car to a passenger, whom the officer had
determined was also under the influence, and told him not to drive. The pas-
senger drove the car, collided head-on with the plaintiffs’ vehicle, and caused
injury. The supreme court reversed the district court’s order of summary
judgment in favor of the city. The court held that the officer’s entrusting of
the keys of the vehicle to the passenger was “operational” and did not fall
within the discretionary function exception of Idaho Code § 6-904(1).
Therefore, the city would be held liable if" the officer acted without ordinary
care. 113 Idaho at 203-06.

In Olguin, a man named Webster drove himself to a hospital for treat-
ment of a nose injury received in a fight. The doctor who treated him con-
cluded that Webster was too intoxicated to drive and summoned the police.
The officers spoke with Webster and advised him not to drive; they also gave
him the keys to his vehicle. The officers then left. Webster later drove away
and collided with another car. The court held that the officers were not liable
for the resulting injuries. They did not have the power to control Webster’s
vehicle, nor did they have a duty to execute a warrantless arrest of Webster
for DUL 119 Idaho at 722-25.

In this case, the officer did in fact arrest the subject pursuant to a war-
rant. Unlike the officers in Qlguin, he had a duty to make the arrest under the
outstanding warrant. Idaho Code §§ 18-701, 19-507. Similarly, the sheriff
had a duty to take custody of the prisoner, as discussed previously.
Maintaining custody of the prisoner in these circumstances could be viewed
as an “operational” function, rather than a discretionary one. If this view is
taken, there is a possibility of liability if the arresting officer, sheriff or jailers
are found to have performed without ordinary care in releasing the prisoner.
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Again, we must emphasize, this is not a definitive opinion on the
question of liability. But there is reason for concern that a failure to comply
with the applicable statutes could result in liability.

I hope that this discussion will be of some assistance. Please contact
us i we can be of any further help.

Sincerely,
MICHAEL A. HENDERSON

Deputy Attorney General
Chief, Criminal Law Division
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CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

March 11, 1007

Honorable Pete T. Cenarrusa
Seceretary of State
STATEHOUSE MAIL

Re: Certificate of Review—Initiative to Limit ad Valorem
Taxation on Real Property 1o One Percent of” Assessed Value

Dear Mr. Cenarrusa:

An initiative petition that would limit ad valorem taxation on real
property to one pereent of assessed value was filed with your office on
February 11, 1997, Idaho Code § 34-1809 requires the Office of the Attorney
General to review the proposed initiative Tor matters of substantive import.
Because of the strict statutory timeframe established by Idaho Code § 34-
1809, this olTice can highlight arcas of concern, but is unable to provide in-
depth analysis of cach issue that may present problems. This ofTice prepared
a comprehensive opinion reviewing a similar version ol the one percent ini-
tiative on May 16, 1996 (ts vc published as Attorney General Opinion 96-3).
Pursuant to Idaho Code § 34-1809, the recommendations contained in this
certificate are “advisory only™ and “the petitioner may accept or reject them
in whole or in part.”

Once the petitioner has filed the proposed initiative, this office will
prepare a short and long ballot title. According to Idaho Code § 34-1809, the
ballot titles must “give a true and impartial statement of the purpose of the
measure,” must not contain any argument and should not “create prejudice
cither for or against the measure.”

MATTERS OF SUBSTANTIVE IMPORT
The latest version of the one percent initiative is similar to previous
versions. A number of specific changes have been made in response to criti-

cism of the prior initiative proposal. However, the overall structure and intent
of the one pereent initiative remains unchanged.
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A. Statement of Intent

Among other things, the statement of intent for the initiative states
that it will “provide uniform state funding for public schools.”™ It further
states that the initiative will “guarantee essential public health and safety
service.” The operative language of the initiative, however. does not set out
a mechanism to ensure uniform state funding for public schools. Likewise,
the initiative does nothing to guarantee essential public health and safety serv-
ice.

The statement of intent also purports to replace the existing language
of Idaho Code § 63-923 with the language in the initiative. As an initial mat-
ter, the operative language of the initiative does not specifically repeal Idaho
Code § 63-923. In addition, because the tax code has been recodified, Idaho
Code § 63-923 no longer exists. The language that used to be contained in
Idaho Code § 63-923 is now located in Idaho Code § 63-1313. The operative
language of the initiative should specifically repeal Idaho Code § 63-1313.
All other references to Idaho Code § 63-923 should be changed 1o Idaho Code
§ 63-1313.

B. Section 1.1

The analysis of a prior version of section .1 concluded thatitis “not
self-executing. If the Initiative passes, the implementation requires that the
legislature extensively revise [the initiative’s] text, the existing property lax
laws, or both.” Atty. Gen. Op. 96-3 at 14. The last sentence of section 1.1
has been changed as follows:

The maximum amount of tax on property subject 1o assess-
ment and taxation within the state of Idaho shall not exceed
one percent (19) of the assessed value of such property, after
all statutory exemptions applying to such property have been
applied.  The one percent (1%) shall be collected by the
counties_and_apportioned to_the taxing districts within the
counties, using a formula to be developed by the legislature’s
enabling legislation for this act.
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(new language underlined). While the new language acknowledges that addi-
tional legislation is necessary to implement the one percent initiative, that lan-
guage is left to future legislatures to develop. As this office has pointed out
previously, legislation such as the one percent initiative cannot bind the
actions of future legislatures. There is no guarantee that the legislature will
promulgate enabling legislation for the one percent initiative. Simply put, the
new language does not alter this office’s conclusion that the initiative cannot
be implemented in its present form.

C. Section 1.2

This office has previously concluded that section 1.2 limits increases
in the entire annual budget of cities, counties and taxing districts even if the
budget increase is the result of a grant or other source of funding. Atty. Gen.
Op. 96-3 at 16. The final sentence of section 1.2 has been changed to clarify
that “*grants on new construction and/or annexation are exempt” from the one
percent limit. It is uncertain what is meant by “‘grants on new construction
and/or annexation.”™ What is clear, however, is that while the previous lan-
guage of section 1.2 permitted an exception to the budget limitation for any
moncy generated by new construction or annexation, now only taxes, fees or
grants generated by new construction or annexation are exempt from the
budget limitation.

D. Section 2

In order to be implemented, section 2 would have 1o provide a system
of centralizing the budgetary authority of every local taxing district into one
unit. This would require a rcorganization of Idaho’s ad valorem tax system
as well as the structure of local governments throughout the state. Once
again, since the initiative provides no mechanism to overcome these prob-
lems, it is incapable of implementation as it is currently written.

E. Sections 4 and §
Sections 4 and 5 forbid the legislature from repealing or reducing
existing exemptions to property taxes. Sections 4 and 5 also require the leg-

islature to fund all public school education exclusively from general fund or
other state and federal resources.
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As this office has explined on a number of occasions, these sections
will not bind the legislature in any legal sense. The only limitations placed
on the power ol the Iegislature to enact legislation are those contained in the
United States and Idaho Constitutions. One legislature has no authority 1o
limit or restrict the power of subscquent legislatures. See. ¢.g.. Johnson v.
Deilendorf, 56 Idaho 620, 636, 57 P2d 1068 (1936) (“|a] legislative session
is not competent to deprive future sessions of powers conferred on them, or
reserved to them, by the constitution™). The same limit applies to legislation
by citizen initiative. _Luker v. Curtis, 64 Idaho 703, 136 P.2d 978 (1943). The
only way to bind the legislature as is intended by sections 4 and 5 would be
to amend the Idaho Constitution.

This office previously concluded that ““the courts would not construe
section 5.1 of the Initiative to apply to community colleges.™ Atty. Gen. Op.
96-3 at 1. New language has been added to section 5.1 to clarify that com-
munity colleges arc included in the requirement to fund all public education
with revenue from the “general fund and other state and federal revenue
sources.”

K. Section 6

Section 6 purports 1o repeal Idaho Code § 63-923 [now Idaho Code §
63-1313] and “any laws in conflict with™ the initiative. This office has pre-
viously concluded that this section renders the initiative incapable of imple-
mentation:

Itis the law in Idaho that a statute providing for repeal of all incon-
sistent laws is effective to accomplish such repeal.  State v. Davidson, 78
Idaho 553,309 P.2d 211 (1957). This doctrine is known as “repeal by impli-
cation.”™ It is not favored and will not be indulged if there is any other rea-
sonable construction. State v. Martinez, 43 1daho 180, 250 P. 239 (1926).
Statutes. although in apparent conflict, are construed to be in harmony il rea-
sonably possible. Cox v. Mueller, 125 Idaho 734, 874 P.2d 545 (1994). Only
that part of an cxisting statute actually in conflict with a subscquent statute is
repealed by implication.  State v. Davidson, 78 ldaho 553, 309 P.2d 211
(1957) (holding that enactment of negligent homicide statute repealed the ear-
lier voluntary manslaughter statute to the extent the carlier statute included
homicide resulting from the improper operation of motor vehicles).
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The conflict section of the Initiative does not expressly repeal exist-
ing Idaho Code § 63-923 [now Idaho Code § 63-1313]. The language ol the
preamble leaves no doubt it is the drafters™ intent that existing ldaho Code §
63-923 [now Idaho Code § 63-1313] be repealed and replaced by the lan-
guage of the Initiative, but the Initiative does not expressly accomplish this
purpose. Since the Initiative does not expressly repeal existing Idaho Code §
63-923 [now Idaho Code § 63-1313]. only those portions of the existing
statute in irreconcilable conflict with the Initiative will be repealed by impli-
cation. The legislature, of course, could expressly repeal the existing section,
thereby solving this problem.

In a greater sense, however, the Initiative may be read as conflicting
with the principles of the entire property tax code. It is the opinion of this
office that this Initiative, like its predecessor as reviewed in Attorney General
Opinion 91-9, is unimplementable. It is unimplementable because it is in
conflict with the basic principles ol Idaho's property tax structure. Given a
choice between effectively repealing Idaho’s property tax code or holding that
an initiative which ostensibly attempts only to modify a portion of that code
cannot be implemented, a court is most apt to find the Initiative unimple-
mentable.

The repeal provision in the Initiative may affect statutes other than
the property tax code. Chapter 17, title 50, for example, permits local
improvement districts to issuc bonds which are then repaid by collecting
“special assessments™ levied against the property lying within the local
improvement district. (See, e.g.. Idaho Code § 50-1721A for use of the phrase
“special assessment.”) Bonds issued by local improvement districts are not
|alfTected by the provisions of art. 8. sec. 3 of the Idaho Constitution. Byrns
v City of Moscow, 21 Idaho 398, 121 P. 1034 (1912). Section 1.4 of the
Initiative prohibits “special assessments™ Lo repay indebtedness not approved
pursuant to “art, 8, scc. 3 ol the Idaho Constitution relating to bonds.™ Art. 8,
see. 3, requires that bonds for indebtedness be approved by a two-thirds vote
ol those persons living in the taxing district, unless the indebtedness is for
“ordinary and necessary” expenses. I is likely, then, that bonds of local
improvement districts issued alter January 1. 1997 [the effective date of the
previous initiative], the cffective date ol the Initiative, will have to be
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approved by a two-thirds vote when neither the local improvement district
code nor the Idaho Constitution require such a vote now. The legislature, of
course, may address this problem by amending affected statutes, the
Initiative, or both.

Atty. Gen. Op. 96-3 at 16-18.

CONCLUSION

This is the second time within a year the Office of the Attorney
General has reviewed the one pereent initiative. In August, 1996, this office
concluded that the initiative could not be implemented as it was drafted.
While a number of specific changes have been made, the overall structure and
intent of the initiative remains the same.  Therefore, this office concludes,
once again, that the most recent version of the one percent initiative cannot be
implemented in its current form.

I hereby certify that the enclosed measure has been reviewed for
form, style and matters of substantive import and that the recommendations
set forth have been communicated to Ronald D. Rankin by sending him a
copy ol this certificate via U.S. Mail.

Sincerely,
MATTHEW J. MCKEOWN

Deputy Attorney General
Intergovernmental and Fiscal Law Division
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July 1, 1997

The Honorable Pete T. Cenarrusa
Secretary of State
HAND DELIVERED

Re: Certificate ol Review
Initiative Regarding Radioactive Material

Dear Mr. Cenarrusa:

An initiative petition was filed with your office on June 6, 1997, con-
cerning the handling of plutonium. Pursuant to Idaho Code § 34-1809, this
office has reviewed the petition and has prepared the following advisory com-
ments. It must be stressed that, given the strict statutory time frame in which
this office must respond and the complexity of the legal issues raised in this
petition, our review can only isolate areas ol concern and cannot provide in-
depth analysis of each issue that may present problems. Further, under the
review statute, the Attorney General's recommendations are “advisory only,”
and the petitioners are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we recommend that they do so and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT
Enforcement Problems
As it is currently written, the proposed initiative contains a number of

format problems that will make the initiative very difficult to either codify or
implement.  Without extensive revision, a court will probably rule that the
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proposed initiative is unenforceable and does not constitute valid law. As it
is presently written, the proposed initiative does not so much propose a law
as it does express the wishes of the sponsors.

The proposed initiative does not state where in the Idaho Code it will
be contained upon codification.  Generally, an initiative will cither create a
new section in the Idaho Code or amend or repeal an existing provision in the
Idaho Code. The proposed initiative should be re-written to specilically
explain where in the Idaho Code it should be included upon codification.

Next. the proposed initiative is not divided into separate scetions,
despite the Fact that it proposces to mandate a number ol different things. This
office has identified at lcast four different substantive requirements that
would be created by the proposed initiative. The proposed initiative should
be re-written in separate sections For greater case of reference and implemen-
tation.

Lastly, much of the text of the proposed initiative does not consist of
operative language requiring specific action or conduct.  Instead, the text
explains the intentions of the petitioners and the purpose of the legislation.
Typically. a bill originating in the icgislature will separate such explanatory
material into a separate section dedicated to “legislative findings™ or “state-
ment of purpose.”™ This separation helps the public, and the courts, interpret
the actwal operative language without mistaking the explanatory fanguage for
operative language. The proposed initiative should be re-written to separate
the explanatory language from the operative language.

&

Substantive Problems

There are a number of substantive problems with the proposced legis-
lation.  The fundamental problem that the entire proposed initiative suffers
from is a lack of clarity. Basic elements of legislation, such as designating the
entity or individual responsible for certain tasks, are not included in the pro-
posed initiative. Indeed. it is difficult to determine with nrecision what dutics
the undesignated entity or individual is charged to perform.  Without sub-
stantial revision, it will be impossible to develop accurate short and long bal-
lot titles for the proposed initiative. Certainly. it will be impossible to cither
implement or enforce the proposed initiative il it is approved in its current

102



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

form. This office has isolated several particular arcas of concern as noted
below.

l. Ban on Entering Plutonium-Related Agreements

The proposed initiative states that ““no state employee. including the
governor, is allowed to sign or agree to anything that allows the reburial of
this plutonium in Idaho.™ This requircment appears to refer to a number of
matters that are not specifically incorporated into the proposed initiative. For
example, the proposed initiative refers to the “reburial™ of plutonium, not the
burial of plutoniuni. Therefore, if the initiative is intended to regulate the bur-
ial of plutonium, it will not accomplish that goal. On the other hand, if the
proposed initiative is oriented only towards “reburial™ of plutonium, this
office recommends that the petitioners develop some specific findings that
will help the public understand the distinction between “burial™ and “rebur-
ial™ of plutonium. Likewise, the proposed initiative refers to “this plutonium™
without specifying what plutonium is subject to regulation.

Another problem that may stem from the proposed ban on entering
into any plutonium-related agreement is that states only have regulatory
authority over plutonium when those states have first entered into a manage-
ment agrecment with the United States Nuclear Regulatory Commission
(NRC) for the management of “special nuclear materials,” pursuant to 42
U.S.C. § 2021(b)(4). Currently, there is no agreement in place between the
State of Idaho and the NRC. Thercfore, a reviewing court is likely to rule that
the proposed initiative is preempted to the extent it attempts to address
“reburial”™ of plutonium in a manner that differs from the NRC’s program.
See Boundary Backpackers v. Boundary County, 128 Idaho 371, 913 P.2d
1141 (1996) (state and locat laws that specifically conflict with federal laws
are invalid).

2. Written Accident Analysis

The proposed initiative next purports o require “written accident
analysis™ for every air quality permit issued by the state.  Implicit in this
requirement is that only those air quality permits related to plutonium would
necessitate “written accident analysis.™ 1f the drafter’s intention is to limit the
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new analysis to plutonium-related air quality permits, that intention should be
explicitly incorporated into the proposed initiative.

The “written accident analysis™ anticipated by the proposed initiative
requires an unidentified state entity to “calculate the doses of radiation they
inflict on Idahoans.” The proposed initiative does not designate a state
agency to carry out this requirement. Also, it is not clear whether the word
“they” refers to air quality permits or other potential releases of plutonium.
Since this phrase is a pivotal piece of operative language, it should clearly
identify both what action is required and the entity required to perform the
action.

The proposed initiative identifies a number of specific scenarios that
must be incorporated into the “written accident analysis.” The analysis must
consider the effects of radiation doses to pregnant women and their babies,
worst weather and geological conditions (particularly earthquakes). This
analysis must be conducted to consider the “lifetime of project and the life-
time of nuclear waste created.” The unidentified entity that would perform
this proposed analysis is not given any criteria that would guide its procedures
and findings. It is unclear from the proposed language whether the analyzing
entity is evaluating the effects of air quality permits, other “projects™ or
nuclear waste itself. Without greater detail, it will be very difficult for a state
agency to implement this provision. It will also be virtually impossible for a
reviewing court to assess a state agency’s compliance during the judicial
review process.

3. Construction With Other Laws

The proposed initiative contains a sentence describing how it should
be interpreted with other existing laws. The last paragraph states that “[a]ll
state laws and regulations will be corrected to comply with the spirit and let-
ter of this initiative and no federal laws will be broken.” As it is written, this
provision will be very difTicult to implement.

The last paragraph proposes to change all state laws so they will
“comply with the spirit and letter of this initiative.” This office assumes that
the drafter’s goal is to ensure that when the proposed initiative’s requirements
conflict with another statute, the provisions contained in the proposed initia-
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tive will govern. When the legislature intends for a bill to control against
other potentially conflicting legislation, the bill will frequently begin with the
phrase, “notwithstanding any other provision of law,” or a similar phrase.
The use of this standard statutory language will eliminate the need for a court
to engage in the difficult, and uncertain, task of determining both the “spirit
and letter” of the proposed initiative.

The last clause of the final paragraph states that “no federal laws will
be broken.” As a matter of federal supremacy, federal law will control over
state law when the two are in direct conflict. See, ¢.g., Boundary Backpackers
v. Boundary County, 128 Idaho 371, 913 P2d 1141 (1996). This is particu-
larly true in cases involving the management of plutonium where, absent a
specific agreement, federal jurisdiction is exclusive. Therefore, a reviewing
court probably would not interpret the proposed initiative as violating feder-
al law. A court will most likely view the phrase, “‘no federal laws will be bro-
ken,” as a rule of statutory interpretation clarifying that the proposed initia-
tive should be interpreted in a manner that is consistent with existing federal
law. However, if the provision purporting to prohibit the state from entering
into an agreement allowing the “reburial™ of plutonium cannot be reconciled
with federal law, a reviewing court will not re-write the provision simply
because another section of the proposed initiative states that *no federal laws
will be broken.” Instead, a court will most likely ignore the prohibition con-
tained in the proposed initiative in favor of federal law.

CONCLUSION

The proposed initiative’s apparent intent is to direct some entity of
state government to take some specified action when a decision involving
plutonium is before that state agency. However, there is no language in the
proposed initiative that specifies exactly what must be done or which agency
is expected to do it. When these substantive problems are combined with the
enforcement flaws identified above, this office must conclude that the pro-
posed initiative cannot be implemented as it is currently written. Indeed,
without substantial revision of the proposed initiative, this office will be
unable to develop accurate long and short ballot titles, as is required by Idaho
Code § 34-1804.
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I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Peter Rickards by
mailing him a copy of this certificate of review.

Sincerely.

ALAN G. LANCE
Attorney General

Analysis by:

MATTHEW J. MCKEOWN
Deputy Attorney General
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July 7. 1997

The Honorable Pete T. Cenarrusa
Secretary of State
HAND DELIVERED

Re: Certificate of Review
Initiative Regarding Incremental Property Tax Reliel

Dcar Mr. Cenarrusa:

A proposed initiative petition was filed with your office on June 12,
1997. Pursuant to Idaho Code § 34-1809, this office has reviewed the peti-
tion and has prepared the following advisory comments. It must be stressed
that, given the strict statutory timeframe in which this office must respond and
the complexity of the legal issues raised in this petition, our review can only
isolate arcas of concern and cannot provide in-depth analysis of each issuc
that may present problems.  Further, under the review statute, the Attorney
General's recommendations are “advisory only,”™ and the petitioners are free
1o “accept or reject them in whole or in part.”™

BALLOT TITLE

Following the filing of the proposed initiative, our of fice will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we recommend that they do soand their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

The proposed initiative has two sections that this certificate must
address separately.

Section I would adopt a new Idaho Code § 33-801B. It would phase

out the property tax levy for maintenance and operation ol schools (the
“School M & O Levy™) over a period of three years.
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By way ol background, public schools in Idaho recceive funding from
a variety of sources. The two of interest to understanding the proposed ini-
tiative are the property tax levy (or maintenance and operation ol schools
authorized by Idaho Code § 33-802(2) and the monies [Tom the state general
fund appropriated annually by the legislature.  Idaho Code § 33-802(2) cur-
rently authorizes school districts to levy up to three-tenths of one percent
(0.3%) of the market value Tor assessment purposes ol the taxable property
within the district. The annual public schools™ appropriation ol money from
the state general fund is distributed to local school districts through the edu-
cational support program set out in Idaho Code § 33-1002. The largest source
ol revenue to the state general fund is money raised pursuant to the Idaho
Income Tax Act and the Idaho Sales Tax Act.

Section T of the proposed initiative would require that the maximum
School M & O Levy be two-tenths of one percent (0.2%) in 1999, one-tenth
ol one percent (0.1%) in 2000, and zero after that year. It also contains a non-
binding prelerence that the legislature “should™ provide funding for the main-
tenance and operation ol public schools from state sales tax revenues. Tlus,
although the proposed initiative. i enacted, would require reduction and
cventual repeal of the School M & O Levy. it does not guarantee that the rev-
enues lost to the districts would be replaced. Replacement would be depend-
ent upon the legislature’s ability and willingness to divert or increase (or both)
gencerai fund revenues to public schools.

We suggest adding in proposed Idaho Code § 33-801B a reference to
Idaho Code § 33-802(2). the section that sets the maximum School M & O
Levy. This will insure that the proposed initiative could not be construed as
applying to any other levy. such as the supplemental maintenance and opera-
tion levy authorized in Idaho Code § 33-802(4). Such a reference will make
clear precisely what proposed Idaho Code § 33-801B is to elfect.

We note that the proposed initiative cannot affect charter school dis-
tricts. Amendments to the districts” individual charters must accomplish any
mandated change affecting those districts. See Bagley v. Gilbert, 63 Idaho
494, 122 P.2d 227 (1942): Howard v. Independent School Dist. No. 1, 17
Idaho 537, 106 P. 692 (1910).
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We also note that the proposal to eliminate the School M & O Levy
may have an undetermined eftect on the theoretical underpinning of the
state’s education support program set forth in Idaho Code § 33-1002. This
program is also known as the school funding formula. In creating the school
funding formula, the legislature recognized that a school district with high
aggregate property values tends to be able to spend more money per student
than a district with a lower property tax base. The school funding formula is
designed to equalize the disparity in funding per student that otherwise might
exist between districts. If the funds raised by the School M & O Levy are
replaced with nonproperty tax funds, then, depending upon how the nonprop-
erty tax funds arc distributed to the districts, the rationale for the current
school funding formula may no longer be valid. Because the proposed ini-
tiative does not mandate replacement funding, let alone discuss how it is to be
distributed, predicting the effect on the rationale for the school funding for-
mula is not possible.

Section 2 contains only a nonbinding recommendation. If adopted,
Section 2 of the proposed initiative would have no legal effect. Its only effect
is political, not legal. The political effect is that the voters adopting the pro-
posed initiative may be presumed to have asked the legislature to consider
adopting certain provisions of a specific legislative proposal, i.e., sections 2
through 9 of draft legislation identified as RS07175. This could be no more
than a presumption, because it would be impossible to determine from elec-
tion returns if the majority voting for the proposed initiative would have voted
for section 2 alone or whether the coupling of section 2 with the operative
provisions of section | resulted in its passage. In either case, section 2 cre-
ates no legally enforceable rights or duties. It is most unlikely that any party
could prevail in a legal action alleging violation of section 2 of the proposed
initiative.

CONCLUSION

Because the proposed initiative, if adopted, would not enact the pro-
visions of RSO7175, we have not undertaken an analysis of the substantive
import of that draft legislation.

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
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tions set forth above have been communicated to petitioner Laird Maxwell by
mailing him a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:

TED SPANGLER

CARL OLSSON

Deputy Attorneys General
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July 7, 1997

The Honorable Pete T. Cenarrusa
Secretary of State
HAND DELIVERED

RE:  Certificate of Review; Initiative Regarding
State, County, Municipal and School District Term Limits
Pledges

Dear Mr. Cenarrusa:

An initiative petition was filed with your office on June 26, 1997,
concerning term limits pledges for state, county, municipal and school district
offices. Pursuant to Idaho Code § 34-1809, this office has reviewed the peti-
tion and has prepared the following advisory comments. It must be stressed
that, given the strict statutory time frame in which this office must respond
and the complexity of the legal issues raised in this petition, our review can
only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General's recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, il petitioners would like to propose language with these standards in
mind, we recommend that they do so and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

The proposed initiative would authorize candidates for state, county,
municipal and school district office to sign the following pledge:
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I hereby declare that during my term of office, if elected, I
will adhere to the 1994 Term Limits Act, as passed by the
voters of Idaho.

Candidates for those offices are also authorized to submit the signed pledge
along with their declaration of candidacy or nomination paper. Once the can-
didate has signed and submitted the pledge, the following legend is required
1o appear on the official ballots: “Pledges to adhere to the 1994 Term Limits
Act, as passed by the voters of Idaho.” Apparently, candidates who decline
1o sign the pledge would have their names appear on the ballot with no leg-
end.

Section 1

Section | of the proposed initiative states that the law, upon passage,
should be referred to as the “State, County, Municipal and School District
Term Limits Pledge Act of 1998.”
Section 2

Section 2 of the proposed initiative would create Idaho Code § 34-
907C, which contains the pledge procedure for candidates for state and coun-
ty office.
Section 3

Section 3 of the proposed initiative would create Idaho Code § 50-
478A, which contains the identical pledge procedure for candidates for
municipal office.
Section 4

Section 4 of the proposed initiative would create Idaho Code § 33-

443A, which contains the identical pledge procedure for school district
trustee candidates.
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Section §

Section 5 of the proposed initiative states that the pledge procedure
can be initiated by any candidate who files for candidacy “on or after one day
after” passage of the initiative by the voters.

Section 6
Section 6 of the proposed initiative contains a severability clause.

The proposed initiative raises two distinct substantive issues. First,
the necessity for the act is not apparent. State, county, municipal and school
district officials are already subject to the ballot access restrictions enacted by
the voters in 1994, Only the portion of the 1994 initiative mandating term
limits for congressional offices has been struck down by reviewing courts.
Therelore, the proposed initiative does nothing more than permit candidates
10 pledge their intention to comply with a state law that is already compulso-
ry. Candidates who opt not to sign the pledge would be subject to the same
ballot access restrictions as those who choose to sign the pledge. The fact
that the legend, “Pledges to adhere to the 1994 Term Limits Act, as passed by
the voters of Idaho,” would appear after some candidates’ names on the bal-
lotand would not appear after others’ would only serve to confuse the voters
since the 1994 Term Limits Act applies equally to all candidates.

Second, whether ballot legends of any kind arc permissible in Idaho
is still an open question. In Simpson v. Cenarrusa, Supreme Court No. 23526
(argued May 7, 1997), one of the arguments presented by the petitioners was
that ballot legends are an unconstitutional infringement on the right to vote.
The Idaho Supreme Court is likely to rule on that question in the ncar future.
If the Idaho Supreme Court rules in favor of the petitioners on the issue of bal-
lot legends, the proposed initiative will probably be invalidated by a review-
ing court,

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Beau Parent by
deposit in the U.S. Mail of a copy of this certificate of review.
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Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:

MATTHEW J. MCKEOWN
Deputy Attorney General
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July 7, 1997

The Honorable Pete T. Cenarrusa
Secretary ol State
HAND DELIVERED

RE: Certificate of Review
Initiative Regarding State Term Limits and Lobbying Reform

Dear Mr. Cenarrusa:

A proposed initiative petition was filed with your office on June 26,
1997. Pursuant to Idaho Code § 34-1809, this office has reviewed the peti-
tion and has prepared the following advisory comments. [t must be stressed
that, given the strict statutory timeframe in which this of fice must respond and
the complexity of the iegal issues raised in this petition, our review can only
isolate areas of concern and cannot provide in-depth analysis of each issue
that may present problems. Further, under the review statute, the Attorney
General’s recommendations are “advisory only,” and the petitioners are free
1o “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we recommend that they do so and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

The proposed initiative purports to make two changes to Idaho law.
First, the proposed initiative would give counties, municipalities and school
districts the option to eliminate term limits via local citizen initiative. In addi-
tion, the proposed initiative would place certain restrictions on lobbying
activities by former Idaho legislators and legislative employees.

[ER]
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Section 1

Section one of the proposed initiative states that, upon passage, the
statute should be referred to as “The State Term Limits and Lobbying Reform
Actof 1998.”

Section 2

Section two of the proposed initiative would add two new sub-sec-
tions to Idaho Code § 34-907. Currently, Idaho Code §§ 34-907(1)(a)-(d)
contain the ballot access, or “term limit,” restrictions for statewide elected
officials, Idaho legislators and county officials. A new section would state
that, “[t]he people shall have the right through the county initiative process
provided in Idaho Code § 31-717 to eliminate the term limits created herein
for county commissioners or any other county elected officials.”

A second new section would create the following restriction:

Any person who currently serves or subsequent (o
the enactment of this act serves as a member of the Idaho
House of Representatives or Senate or is employed by the
Idaho legislature shall not, for compensation, lobby, solicit,
or represent any organization, business, government, or state
recognized legal entity before any member, employee or rep-
resentative of the Idaho state government until the number of
years served in or employed by the Idaho legislature have
intervened.

This section also would establish a maximum penalty of either a $10,000 fine
or a two year prison sentence, or both, for an intentional or willful violation
of the new lobbying limitation. As it is currently written, section two contains
two potential constitutional problems that will probably prevent implementa-
tion of the proposed initiative.

Article 3, § 16 of the Idaho Constitution states:

Every act shall embrace but one subject and matters
properly connected therewith, which subject shall be
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expressed in the title; but if any subject shall be embraced in
an act which is not expressed in the title, such act shall be
void only as to so much thereof as shall not be embraced in
the title.

The Idaho Supreme Court has provided the following guidance in applying
article 3, § 16:

To comply with Article 3, Section 16, the statute
must disclose, either by express declaration or by clear
intendment, or at least portend the common object in order
that it may be determined whether all parts are congruous and
mutually supporting, and reasonably designed to accomplish
the common aim.

Amer. Fed. of Labor v. Langley, 66 Idaho 763, 768, 168 P.2d 831 (1946).

An initial question that must be addressed is whether article 3, § 16,
applies to initiative legislation as to legislation adopted by the legislature. In
Luker v. Curtis, 64 Idaho 703, 706, 136 P.2d 978 (1943), the Idaho Supreme
Court compared the power of initiative to the power of legislation:

This power of legislation. reclaimed by the people
through the medium of the amendment to the constitution,
did not give any more force or effect to initiative legislation
than to legislative acts but placed them on equal footing. The
power to thus legislate is derived from the same source and,
when exercised through one method of legislation, it is
asserted, is just as binding and efficient as if accomplished by
the other method; that the legislative will and result is as
validly consummated the one way as the other.

(Emphasis added.) The supreme court reiterated its adherence to the “equal
footing” rule for initiative and legislative acts in Westerberg v, Andrus, 114
Idaho 401, 404, 757 P.2d 664 (1988). It is this office’s opinion that the
supreme court’s “equal footing™ rule most likely means that article 3, § 167s
“single subject” rule applies to initiative legislation in the same manner, and
1o the same extent, that it applies to laws enacted by the legislature.
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Section 2 of the proposed initiative attempts to enact legislation con-
cerning two distinct subjects: county term limits and restrictions on lobbying.
To avoid violating article 3, § 16, these two subjects must be “considered as
falling within the same sub ject matter™ or be “necessary as ends and means to
the attainment of each other.” State v. Banks, 37 Idaho 27, 31, 215 P. 468
(1923). The Banks court determined that the sale of general fund treasury
notes and the sale of refunding bonds are separate subjects that cannot be
included in one piece of legislation. Id. In another case, the Idaho Supreme
Court has determined that a salary increase for a state employee contained in
an appropriations bill violates article 3. § 16. Hailey v. Huston, 25 Idaho 165,
136 P. 212 (1913).

County term limits and lobbying restrictions are no more closely
related than the topics at issue in Banks and Hailey. Certainly, they are not
“necessary as ends and means to the attainment of each other.” Based on the
Idaho Supreme Court’s precedent, this office concludes that a reviewing court
is likely to rule that the entire proposed initiative is void. See Banks, 37 Idaho
at 32 (“where |article 3, § 16, is violated| the act is absolutely void”).

Assuming, for the purposes of complete review, that the proposed ini-
tiative survives an article 3, § 16, challenge, the proposed lobbying restriction
may also violate the freedom of association protected by the First Amendment
1o the United States Constitution and article I, §§ 9 and 10 of the Idaho
Constitution.

Statutes restricting former state elected officials, and other state
employees, from doing business with the state are referred to as “‘revolving
door” statutes. See, ¢.g., In Re Advisory from the Governor, 633 A.2d 664,
667 (R.1. 1993). A number of states have considered First Amendment chal-
lenges 1o “revolving door” statutes.

The Ohio Court of Appeals considered the following “revolving
door” restriction in State v. Nipps:

No public official or employee shall represent a
client or act in a representative capacity for any person before
the public agency by which he is or within the preceding
twelve months was employed or on which he serves or with-
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in the preceding twelve months had served on any matter
with which the person is or was directly concerned and in
which he personally participated during his employment or
service by a substantial and material exercise of administra-
tive discretion.

419 N.E.2d 1128, 1131 (Ohio 1979). The Ohio court ruled that the challenged
statute did not violate the First Amendment because:

The statute in question is not a blanket prohibition on
all representation by defendant before his former employer,
but only in those matters in which he, as an official or
employee of the state, was directly concerned and in which
he personally participated by a substantial and material exer-
cise ol administrative discretion.

Nipps, 419 N.E.2d at 1132. The court also determined that:

The state has a substantial and compelling interest to
restrict unethical practices of its employees and public offi-
cials not only for the internal integrity of the administration
of government, but also for the purpose of maintaining pub-
lic confidence in state and local government.

1d.

The lobbying restriction in the proposed initiative is not limited to
matters in which former officials and employees either were directly con-
cerned or personally participated. In addition, the prohibition is not limited
to one year. Finally, the proposed initiative does not contain any findings that
would help a reviewing court understand why a more narrowly tailored pro-
posal, such as the Ohio statute, would not adequately address the interests of
the petitioners. Because the proposed initiative’s lobbying restriction is 5o
broad, and since there are no findings to guide a reviewing court, a reviewing
court might rule that the lobbying restriction violates the First Amendment to
the United States Constitution, article 1, 88 9 and 10 of the Idaho
Constitution, or both.

119



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

Section 3

Section 3 of the proposed initiative adds the local initiative term lim-
its option to the provision establishing municipal term limits, Idaho Code §
50-478.

Section 4

Section 4 of the proposed initiative probably intends to add the local
initiative option to the provision establishing school district term limits.
However, that addition is omitted from the version of the proposed initiative
submitted to this office.

Section §
Section 5 establishes the effective date of the proposed initiative.
Section 6

Section 6 contains a severability clause. However, as explained
above, the Idaho Supreme Court has ruled that statutes violating article 3, §
16, are “absolutely void.” Therefore, the severability clause may not save the
remainder of the statute.

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Donna Weaver by
deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:

MATTHEW J. MCKEOWN
Deputy Attorney General
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July 8, 1997

The Honorable Pete T. Cenarrusa
Scecretary of State
HAND DELIVERED

Re: Certificate ol Review
Initiative Regarding Congressional Term Limits Pledges

Decar Mr. Cenarrusa:

A proposed initiative petition was filed with your office on June 26,
1997, Pursuant to Idaho Code § 34-1809, this office has reviewed the peti-
tion and has prepared the following advisory comments. It must be stressed
that, given the strict statutory timeframe in which this office must respond and
the complexity of the legal issues raised in this petition, our review can only
isolate arcas ol concern and cannot provide in-depth analysis of cach issue
that may present problems.  Further, under the review statute, the Attorney
General's reccommendations are “advisory only,” and the petitioners are free
1o ““accept or rejeet them in whole or in part.”

BALLOT TITLE

Following the fil ing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succincet-
ly state the purpose ol the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we recommend that they do so and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

The proposed initiative authorizes candidates for cither the United
States House ol Representatives or the United States Senate to sign a “term
limits pledge.™ Section 2 of the proposed initiative contains the following
pledge form language:
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I voluntarily pledge not to serve in the United States
[House of Representatives for more than three (3) terms]
[Senate more than two (2) terms] after the effective date of
this provision. I understand that informing the voters that |
have taken this pledge is important to voters. | therefore
authorize, instruct and ask the Secretary of State to notify the
voters of this action by placing the applicable ballot informa-
tion, “Signed TERM LIMITS pledge to serve no more than
[three (3) terms] [two (2) terms]” or “Broke TERM LIMITS
pledge” next to my name on every election ballot and in all
state sponsored voter education material in which my name
appears as a candidate for the office to which the pledge
refers.

Once the candidate signs the pledge, sections three and four of the proposed
initiative require the ldaho Secretary of State to place the applicable term lim-
its legend next to candidates’ names in every election ballot and in all state-
sponsored voter education material.

The constitutionality of ballot legends of any kind is still an open
question in Idaho. In Simpson v. Cenarrusa, Supreme Court No. 23526
(argued May 7, 1997) (challenge to the 1996 term limits legend initiative),
one of the arguments presented by the petitioners was that ballot legends are
an unconstitutional infringement on the right to vote. The Idaho Supreme
Court is likely to rule on that question in the near future. If the Idaho
Supreme Court rules in favor of the Simpson petitioners on the issue of bal-
lot legends, the provisions authorizing the congressional term limits pledges
will probably be invalidated by a reviewing court.

Section Five

Section five of the proposed initiative requires the secretary of state,
or other designated election officials, to “post in a conspicuous place in every
polling location a copy of the Term Limits Pledge.” Currently, Idaho Code §
18-2318(1)(b) prohibits any person from “circulating cards or handbills of
any kind™ within one hundred feet of a polling place. In addition, Idaho Code
§ 18-2323 prohibits the placing of placards in voting booths that are “intend-
ed or likely to call the attention of the voter to any candidate, or to urge the
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voter to vote for any particular candidate.” Since section five of the proposed
initiative has the potential to conflict with Idaho Code §§ 18-2318 and 18-
2323, it should be revised to specify that section five takes precedence over
other potential conflicting statutes.

Section Six

Section six of the proposed initiative states that, “service in officc for
more than one-half of a term shall be deemed service for a term.” In U.S.
Term Limits v. Bryant, — U.S. —, 115 S. Ct. 1842 (1995), the United States
Supreme Court ruled that states may not impose qualifications for offices of
the United States Representative or United States Senator in addition to those
set forth by the Constitution. Therefore, a reviewing court will probably
refuse to implement section six if it is deemed to conflict with the United
States Constitution.

Section Seven

Section seven states that the “state recognized proponents and spon-
sors of this initiative have standing to defend this initiative against any chal-
lenge in any court.” Idaho Code § 67-1401 states that the Idaho Attorney
General, or his designee, is responsible for defending state laws against chal-
lenges in court. If it is the intention of the sponsor to relieve the Office of the
Attorney General from the obligation of defending the proposed initiative in
court, then that intention should be specifically incorporated into section
seven. Even without scction 7, the Idaho Rules of Civil Procedure probably
give the initiative sponsors the ability to intervene as a defendant in any
action challenging the proposed initiative.

Section Eight

Section eight of the proposed initiative authorizes the secretary of
state to promulgate rules in order to implement the proposed initiative.

Section Nine

Section nine of the proposed initiative contains a severability clause.
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I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Donna Weaver by
deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:

MATTHEW J. MCKEOWN
Deputy Attorney General
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July 9, 1997

The Honorable Pete T. Cenarrusa
Secretary of State
HAND DELIVERED

Re: Certilicate ol Review
Initiative Reearding Process Governing Initiatives

Decar Mr. Cenarrusa;

An initiative petition was liled with your office on June 24, 1997,
concerning the process lor enacting an initiative under ldaho law. Pursuant
1o ldaho Code § 34-1809, this olffice has reviewed the petition and has pre-
pared the lollowing advisory comments. It must be stressed that, given the
strict statutory time frame in which this olfice must respond and the com-
plexity of the legal issues raised in this petition, our review can only isolate
arcas of concern and cannot provide in-depth analysis of cach issue that may
present problems.  Further, under the review statute, the Attorney General’s
recommendations are “advisory only,” and the petitioners are free to “accept
or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, i petitioners would like to propose language with these standards in
mind, we recommend that they do so and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

During the 1997 legislative session, the legislature passed House Bill
265. As amended, House Bill 265 established certain procedures for the
gathering ol signatures lor the purpose of placing an initiative on the ballot.
Housce Bill 265 was signed into law by Governor Batt on March 20, 1997. 1If
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it is successful, the proposed initiative would repeal the majority of the
changes to Idaho’s initiative law contained in House Bill 265.

Section 1

Section 1 of the proposed initiative would repeal House Bill 265°s
redesignation of Idaho Code § 34-1801 as Idaho Code § 34-1801A.

Section 2

Section 2 of the proposed initiative would repeal the statement of leg-
islative intent and legislative purpose, codified as Idaho Code § 34-1801, con-
tained in House Bill 265.

Section 3

Section 3 of the proposed initiative would repeal all of the new time
limits for gathering signatures that House Bill 265 adds to Idaho Code § 34-
1802.

Section 4

Section 4 of the proposed initiative would repeal House Bill 265°s
new provisions governing the removal of signatures from an initiative petition
(codified as Idaho Code § 34-1803B).

Section 5

Section 5 of the proposed initiative would amend Idaho Code § 34-
1805, the geographical proportionality requirement for signature collection
created by House Bill 265. Under section 5, Idaho Code § 34-1805 would
retain the reduction of required signatures, six percent of the qualified elec-
tors at the time of the last general election, originally contained in House Bill
265, but would drop the requirement that a proportional number of signatures
be gathered in twenty-two counties.
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Section 6

Section 6 of the proposed initiative would repeal the judicial review
provisions added to Idaho Code § 34-1809 by House Bill 265.

Section 7

Section 7 of the proposed initiative would repeal the new require-
ments for initiative petition signature gatherers established by House Bill 265
(codified as Idaho Code § 34-1814A).

Section 8

Section 8 of the propose initiative would repeal certain disclosure
requirements placed on initiative petition signature gatherers by House Bill
265 (codified as Idaho Code § 34-1815).

Section 9

Section 9 of the proposed initiative designates January I, 1999, as the
effective date for the changes it makes to title 34, chapter 18, Idaho Code.

Section 10
Section 10 contains a severability clause.

The only significant legal issue raised by the proposed initiative is
whether art. 3, sec. | of the Idaho Constitution allows the electorate to alter
the process for enacting an initiative through the initiative process. In Luker
v. Curtis, 64 Idaho 703, 7006, 136 P.2d 978 (1943), the Idaho Supreme Court
compared the power of initiative to the power of legislation:

This power of legislation, reclaimed by the people
through the medium of the amendment to the constitution,
did not give any more force or effect to initiative legislation
than to legislative acts but placed them on equal footing. The
power to thus legislate is derived from the same source and.
when exercised through one method of legislation, it is
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asserted, is justas binding and efficient as if accomplished by
the other method; that the Iegislative will and result is as
validly consummated the one way as the other.

(Emphasis added.) The supreme court reiterated its adherence to the “equal
footing™ rule Tor initiative and legislative acts in Westerberg v. Andrus, 114
Idaho 401, 404, 757 P.2d 664 (1988). It is the opinion of this office that the
supreme court’s “equal footing™ rule would most likely be judicially inter-
preted to permit the electorate o amend the process for enacting an initiative
in the same manner, and to the same extent, that the legislature is permitted
10 do so.

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Dennis Mansficld
by deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:
MATTHEW J. MCKEOWN
Deputy Attorney General
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July 16, 1997

The Honorable Pete T. Cenarrusa
Secretary of State
HAND DELIVERED

Re: Certificate of Review
Initiative Regarding Teachers” Freedom to Negotiate

Decar Mr. Cenarrusa:

An initiative petition was filed with your ofTice on June 30, 1997.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. It must be stressed that,
given the strict statutory timeframe in which this office must respond and the
complexity ol the legal issues raised in this petition, our review can only iso-
late arcas of concern and cannot provide in-depth analysis of each issue that
may present problems.  Further, under the review statute, the Attorney
General's recommendations are “advisory only,” and the petitioners are free
to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short und fong ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if" petitioners would like to propose language with these standards in
mind, we recommend that they do soand their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT

This office previously prepared a certificate of review for an identi-
cal initiative proposal on July 14, 1995. See 1995 Idaho Att’y Gen. Ann. Rpt.
169. Neither the law nor the circumstances surrounding the proposed initia-
tive have changed appreciably since the issuance of this office’s previous cer-
tificate.
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The substantive provision of the proposed initiative is brief and
straightforward. The initiative would change Idaho Code § 33-1271 by sub-
stituting the word “may” for “shall,” as indicated below:

33-1271. School districts—Professional employ-
ees—Negotiation agreements.—The board of trustees of
cach school district, including specially chartered districts, or
the designated representative(s) of such district, is hereby
empowered to and shall may upon its own initiative or upon
the request of a local education organization representing
professional employees, enter into a negotiation agreement
with the local education organization or the designated rep-
resentative(s) of such organization and negotiate with such
party in good faith on those matters specified in any such
negotiation agreement between the local board of trustees
and the local education organization. A request for negotia-
tions may be initiated by either party to such negotiation
agreement. Accurate records or minutes of the proceedings
shall be kept, and shall be available for public inspection at
the offices of the board of education during normal business
hours. Joint ratification of all final offers of settlement shall
be made in open meetings.

Importantly, there is no constitutional or statutory prohibition against
the amendment of § 33-1271 as contemplated by the initiative. However, for
practical purposes, such an amendment would leave the negotiating process
between school districts and professional employees unclear, and may not ful-
fill the stated intent of the initiative drafters to allow teachers in Idaho *“‘to
have a negotiating agency of their choice represent their interests.”

The Attorncy General’s statutory duty to review proposed initiatives
includes the obligation to “‘recommend to the petitioner such revision or alter-
ation of the measure as may be deemed necessary and appropriate.” Idaho
Code § 34-1809. As stated above, because of other statutes, the single word
change in Idaho Code § 33-1271 from “shall” to “may” may not accomplish
the “legislative intent” of the proposed change, i.e., that through the amend-
ment, “teachers in [daho will be allowed to have a negotiating agency of their
choice represent their interests.”
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Idaho Code § 33-1273 provides that the local education organization
“shall be the exclusive representative for all professional employees in that
district for purposes of negotiations.” *“Local education organization™ is
defined to mean:

any local district organization_duly chosen and selected by a
majority of the professional employees as their represent-
tive organization for negotiations under this act.

Idaho Code § 33-1272(2) (emphasis added).

Itis clear that the initiative would make negotiations with a local edu-
cation organization optional. However, if such negotiations were to occur, the
local education organization approved by a majority of the professional
employees would still be the representative of such employees, because of the
language of § 33-1273. Under the initiative, teachers would not be allowed
to have a negotiating agency of their choice represent their interests as con-
templated. Rather, the school district would have the option to negotiate with
a local education organization, but, if such negotiations occurred, only one
representative of such professional employees would be allowed to engage in
such negotiations.

If the school district chose not to negotiate with such a group, the pro-
cedure would be unclear. On its face, it would appear that the school district
could negotiate with each individual professional employee. However, § 33-
1273 states that the local education association is the “exclusive” representa-
tive of professional employees of the school district for purposes of negotia-
tion. Such language suggests that any negotiations would have to occur
through such a group, rather than on the individual level, regardless of
whether the school district was required by law to negotiate with them. In
other words, if the language in Idaho Code § 33-1273 remains intact, the
school district would still be forced to negotiate with a local education organ-
ization by de facto operation of law.

CONCLUSION

In conclusion, in order for the initiative to accomplish the stated
intent, we would recommend that Idaho Code § 33-1273 or the definition of
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“local education organization” found in Idaho Code § 33-1272, or both, also
be amended to more specifically provide that more than one group can repre-
sent the interests of professional employees. This recommendation is made
solely for the purpose of assisting the petitioner, as required by I[daho Code §
34-1809, and is not meant to reflect a position either in favor of or against the
proposed initiative by the Office of the Attorney General.

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Laird Maxwell by
mailing him a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General

Analysis by:

MATTHEW J. MCKEOWN
Deputy Attorney General
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July 22, 1997

The Honorable Pete T. Cenarrusa
Sccretary of State
HAND DELIVERED

Re: Certificate of Review
Initiative Regarding Regulation of Black Bear Hunting

Dear Mr. Cenarrusa:

A proposed initiative petition was filed with your office on June 30,
1997. Pursuant to Idaho Code § 34-1809, this office has reviewed the peti-
tion and has prepared the following advisory comments. It must be stressed
that, given the strict statutory timeframe in which this office must respond and
the complexity of the legal issues raised in this petition, our review can only
isolate arcas of concern and cannot provide in-depth analysis of cach issue
that may present problems.  Further, under the review statute, the Attorney
General's recommendations are “advisory only,” and the petitioners are free
to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, i petitioners would like to propose language with these standards in
mind, we recommend that they doso and their proposed language will be con-
sidered.

MATTERS OF SUBSTANTIVE IMPORT
The proposed initiative is very similar to an initiative (Proposition

Two) that was defeated by the voters in the November 5, 1996, general clec-
tion.
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Section 1(1)

Section [(1) of the proposed initiative prohibits the use of bait to take
a bear at any time during the calendar year. This proposal is identical to the
prohibition on the use of bait that was contained in Proposition Two. The
term *“take™ is defined by Idaho Code § 36-202(h) to mean *“*hunt, pursue,
catch, capture, shoot, fish, seine, trap, Kill, or possess or any attempt toso do.”
The definition of “take™ is intended to be all inclusive.

However, the term “hunting™ has a separate definition which specifi-
cally excludes “stalking, attracting, searching for, or lying in wait for any
wildlife™ by an unarmed person to watch or photograph wildlife. Idaho Code
§ 36-202(i). With the exception to the term “hunting™ and the inclusion of
“hunt” in the definition of *“take,” there is a potential for unarmed hound
hunters to stalk and scarch for bears to watch or photograph.  The terms
“stalking™ and *“*scarching for” arc not defined. However, Idaho Code § 36-
11O1(b)(6) prohibits the use of dogs to pursue, track, or harass any big game
animal except as allowed by commission rule. Therefore, unarmed hound
hunters with cameras could not pursue or track bears if the proposed initiative
were adopted. The sponsors may want to draft additional initiative language
1o address this potential “loophole.”

Section 1(2)

Section 1(2) of the proposed initiative would prohibit the use of dogs
1o take a black bear from May | through August 31. This proposal is a change
from Proposition Two’s attempt to prohibit the use of dogs during the entire
calendar year. There are 23 spring seasons which would be changed by the
dog use prohibition. In addition, the proposed initiative would prohibit the
current black bear dog training scasons under IDAPA 13.01.08588 (which
already prohibits the killing of any bear). There are twenty distinct dog train-
ing seasons. All are within the prohibited dates of May I to August 31. Based
on the Declaration of Intent, it is not clear that the sponsors intend to prohib-
it black bear dog training scasons that would not result in the killing of any
bears. The sponsors should clarify whether it is the intent of the proposed ini-
tiative to eliminate these dog training seasons.

Section 1(3)
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Section 1(3) of the proposed initiative identifies the persons who are
exempted from the proposed law. While employees of the [daho Department
of Fish and Game are exempted, agents are not. In actual practice, when the
Department of Fish and Game is required to capture or kill a bear, it usually
seeks the assistance of a private hound hunter.  That is because the
Department of  Fish and Game does not keep hunting hounds. The use of
hunting hounds is the most efficient way to track and cither capture or elimi-
nate problem bears. Section 1(3) should be redrafted to include agents of the
Idaho Department of Fish and Game.

Section 1(4)
Section 1(4) of the proposed initiative defines the term **bait.”
Section 1(5)

Section 1(5) of the proposed initiative contains a penalty provision.
The penalties proposed in the initiative are far more severe than the current
fish and game code for similar offenses. In addition, the penalty provision
would notbe included in chapter 14 of title 36, Idaho Code, with all other fish
and game violations.  Over the past six years, the Department of Fish and
Game has attempted to centralize all penalty provisions in chapter 14 of title
36, Idaho Code. If the proposed initiative is approved by the voters, the spon-
sors should rewrite section 1(5) so it is codified in chapter 14 of title 36, Idaho
Code.

Section 1(6)
Section 1(6) of the proposed initiative contains a severability clause.
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Lynn Fritchman
by deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

ALAN G. LANCE
Attorney General
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