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INTRODUCTION 

Dear Fellow Idahoans: 

I am pleased to present the Idaho Attorney General's Annual Report for 1997. 
The contents of this volume are representative of the professional legal work 
performed by my staff on a daily basis. I thank the employees of this office for 
their dedication and loyalty to the State of Idaho. I also thank our clients -­

statewide elected officials, legislators, and state departments and agencies -­

and the hundreds of local officials and citizens who call upon this office for legal 
assistance. It was another great year! 

From an administrative standpoint, I am able to report another successful year of 
balancing the state's legal needs with the fiscal responsibility expected by all 
Idahoans. Similar to 1995 and 1996, the overall budget did not go up. We 
continued to cut spending on hiring outside lawyers, saving Idaho taxpayers 1.6 
million dollars since 1995. We have also been able to cut the net total of legal 
positions in state government. These numbers would not be possible without 
employees who are always willing to do whatever it takes to get the job done. 

From a legal standpoint, 1997 is filled with many good examples of how the six 
legal divisions in this office represent the State. The Civil Litigation Division and 
the Intergovernmental and Fiscal Law Division worked together to obtain a court 
ruling requiring the United States Forest Service to end its policy of secrecy and 
release public information to Idaho's county officials. The Intergovernmental and 
Fiscal Law Division continues to assist local governmental entities and legislators 
with their legal questions - over 300 questions from local officials and 167 formal 
legislative inquiries were handled in 1997. In a lawsuit that attracted national 
attention, the Human Services Division filed suit against the United States 
Department of V eterans Affairs (VA). As a result, the VA agreed to provide Idaho 
veterans with guaranteed medical benefits and compensate Idaho veterans' 
homes for all moneys wrongfully withheld. The Natural Resources Division 
continued its legal management of the State's interests in the Snake River Basin 
Adjudication (SRBA), including numerous appearances in the state's SRBA court 
and appellate courts, and winning rulings dismissing water rights claims filed by 
the federal government. The SRBA is one of  the largest and most complex 
adjudications in American history, involving a total of 185,000 claims. The 
Criminal Law Division continues to fight crime. Through 1997, prosecutions in 
this office are up 45%, investigations are up 49%, criminal appeals are up 50%, 
and b;·i.3f5 filed in the appellate courts are up 60%. Crime overall continued to fall 
b Idaho during 1997. All together, these six divisions handle approximately 
5,000 pending cases and projects at any given time. 

New challenges are ahead, but I can guarantee that this office will fully meet its 
legal and ethical obligations to provide professional and zealous legal 
representation for the State of Idaho. 

ALAN G. LANCE 
Attorney General 
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OPI N IONS OF THE ATTORNEY GENERAL 97- 1 

ATTORNEY GENER A L  OPI N I ON NO. 97-1 

TO: Robert I. Me l ine, Executive D i rector 
Lava Hot S prings Foundation 
P.O .  Box 669 
Lava Hot S prings, I D  83246 

Per Request for Attorney General 's Opin ion 

QUESTIONS PRESENTED 

I .  Docs the Lava Hot S prings Foundat ion ( the "'Foundation") ,  u nder the 
te rms of t i t le 67, chapter 44, Idaho Code, have authority to control  the 
use of hot springs and hot waters located on lands under the control 
of t he Foundation'! 

2 .  Ir the Foundat ion has the authority t o  control  the use of hot springs 
and hot waters on l ands under the cont ro l  of the Foundat ion, i s  such 

control exc l usive, or is the use of such waters subject lo the prov i ­
s ions of t i t le 42 ,  Idaho Code'! 

3 .  I f  t he  Foundation has  authori ty to control the use of hot spr ings and 
hot waters on lands under the control  of the Fou ndation, docs such 
au thority extend to authoriz ing the use of such hot springs and hot 

waters by pri vate parties on private lands in exchange for an case­
ment ac:·oss  such lands for a p ipe l ine used for the discharge of the 
Foundation's waste water, or would such a use have to be l i censed by 
the Idaho Department of Water Resources'? 

CONCL USION 

I. Yes, the Foundation maintains authori ty lo manage and control  the 
use of al l hot waters lawfu l l y  appropriated under state law that rise 
and flow on the Foundation's lands. 

2 .  The  rights to the u se  of a l l  ho t  waters that rise and flow a t  Lava Hot 
S prings arc water rights that have been appropriated under state law 
and arc subject to regu lat ion by the Idaho Department of Water 
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Resources lthe "Department") under the prov i sions of t i t le  42 of the  
Idaho Code . 

3 .  The Foundation has the authority under t i t le 67 ,  chapter 44, Idaho 
Code, to enter into agreements involv i ng easements wi th  private par­
t ies to d ischarge the Foundat ion's waste water. However, t he  
Foundation may no t  authorize the use of any portion of  i ts water i n  a 
manner that is incons istent with its state water right. Other part ies  
seek ing to use the Foundat ion 's  waste water for new uses or on lands  
other than the authorized p lace of  use must fi l e  for a permi t  from the  
Idaho Department of Water Resources. 

BACKGROUND 

Lava Hot Springs was ac4u i red from the Un i ted S tates under an act 
of Congress in  1 902 wh ich conveyed certain lands to the S tate o f  Idaho for 
public use subject to state regulat ion.  The act reads as fol lows: 

Chapter I 076 . -An Act to g rant certa in  
l ands t o  the  State of  I daho. Be  i t  enacted by the  Senate and 
the House of Representatives of the U ni ted S tates of America 
in  Congress assembled, That lots seven and e ight  in  sect ion 
twenty-one, the northwest q uarter of the southwest quarter, 
and lots n ine and ten in  section twenty-two, al l in  townsh ip  
n ine  south, range t hirty-eight east, base meridian ,  i n  the S tate 
of I daho, are hereby ceded ,  granted, rel inquished, and con­
veyed unto said S tate of Idaho for pub I ic use under such reg­
u lations as said S tate may prescribe.  32 Stat. 330 ( 1 902) .  

Seventeen years l ater, i n  1 9 1 9 , the S tate of I daho passed Senate B i l l  
9 vesting i n  the Department o f  Wel fare the responsibi l i ty t o  manage the lands 
and property at Lava Hot Springs. 1 9 1 9  Idaho Sess. Laws 108. The Lava Hot  
Springs Foundation was created in  1 935,  and the  statutes were amended to 
make the Foundat ion responsible for the management and control o f  the lands 
and property at Lava Hot Springs.  1 935 I daho Sess. Laws 1 6. The 
Foundat ion, operat ing as an agency within the Department o f  Parks and 
Recreat ion, cont inues to manage the lands at Lava Hot Springs today. 

6 
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A. Introduction 

A N A LYSIS 

The threshold issue raised by  the quest ions presented i s  w hether the  
unique language i n  tit le 67.  chapter 44 .  Idaho Code, creates a spec ial type of  
water  right for t he benefi t or  the Foundation t hat is d i fferent from a l l  other 
state w ater rights acquired under the  appropriat ion process. An u nderly ing  
legal i ssue i s  whether i t  i s  possible i n  th is  state for another type of  state water 
right to ex ist other than one acqu ired by appropriat ion under Idaho l aw. 

Idaho Code * 67-440 1 prov ides: "A l l  rights to the operat ion. man­
agement  and contro l ,  and to  the ma in tenance and improvement o r  the lands 
and property be longing to the state o f  Idaho s i tuated wi th in  and near the c i ty  
of  Lava Hot Spr ings. in Bannock County, state of Idaho, hereinafter more par­
t icu l arly described is vested in  the Lava Hot S prings Foundation wh ich sha l l  
be an agency w i th in  the department  o f  parks and recreat ion . . . .  " 

Idaho Code * 67-4403 describes the l ands and property p laced under 
the j uri sdiction and cont ro l  of the Foundat ion .  Idaho Code * 67-4403 pro­
vides: 

Descript ion of property : The property here­
inbefore referred to, and herewith p l aced under the jurisd ic­
t ion and control of the sa id  foundat ion, i s  descri bed as fo l ­
lows: The  northwest  quarter ( 1 /4) or  the southwest quarter 
(I /4), and lots n ine (9) and ten (I 0) i n  sect ion twenty-two 
( 22) .  and lots seven (7)  and e ight ( 8 )  in  sect ion twenty-one 
( 2 1 ) in  township n ine (9). south, range thirty-e ight (38)  east 
of the Bo ise merid ian ,  together with all and s ingu lar the ten ­
ements. hereditaments and appurtenances thereunto be l ong­
ing. or i n  any wise appert a i n i ng. and the hot springs and hot 
waters ar is ing and flowing thereon. i n  Bannock County, s tate 
or Idaho. 

Upon further ana lysis of Idaho's Const i tut ion and re l ated water 
statutes .  the language in Idaho Code * 6 7-4403 plac ing j ur isdict ion and con-

7 
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trol  o f  the hot springs and hot waters under the d i rection of the Foundat ion i s  
intended to refer to on ly those waters lawfu l ly appropriated under state l aw. 

H. The Right to Use Water at Lava H ot Springs is Sanctioned Under 
Water R ights Acquired by Appropriation 

All rights to water under stale l aw in  Idaho arc acqu ired by appropri­
at ion. Art ic le 1 5 . * 3 of the Idaho Const i tut ion provides: "The right to d ivert 
and appropriate the unappropriated waters o f' any natural stream Lo beneficia l  
uses.  sha l l  never be denied, except that the slate may regu late and l im i t  the 
use for power purposes . . . .  " Idaho Code * 42 - 1 0 1  prov ides: "Al l  the waters 
of the stale. when flowing in their natura l  channe l s .  inc luding the waters o f  a l l  
natura l  spri ngs and l akes w i th in  the  boundaries of the  slate arc dec lared to be 
the property of the state. whose duly it sha l l  be to superv ise their appropria­
t ion and a l lotment to those divert ing the same there from for any beneficial 
purpose . . . .  " Idaho O)dc * 42- 1 03 .  prior to the 1 97 1  amendments. provid­
ed: "The right to the use of the waters of r ivers, streams, l akes, springs, and 
of subterranean waters,  nl<t)' be acqu ired by appropriation." Idaho Code * 42-
1 04 provides: "The appropriat ion must be for some usefu l  or benefic ia l  pur­
pose. and when the appropriator or his successor in interest ceases lo use it for 
such purpose, the right ceases." Idaho Code * 42- 1 06 prov ides: "As bet ween 
appropriators, the first in  t ime is  the first in  right ."  

The consistent thread in  Idaho's Const i tu t ion and water statutes is 
that the right to use water must be acqu ired by appropriat ion. The Idaho 
Supreme Court has long held that the method to acqu i re water in  Idaho is by 
appropriation and that the stale may regu late the means of appropriat ing water 
wi th in the state. Speer v. S tephenson, 1 6  Idaho 707, I 02 P. 365 ( 1 909). 

U nquestionably, the l aw of prior appropriat ion is speci fied as the 
method to establ ish the right Lo use water in  Idaho. Absent a c lear statu tory 
expression by the legis lature to create an except ion to the appropriat ion 
statutes. a l l  rights to the use of water in  Idaho must be acqu i red by appropri­
at ion. The language in Idaho Code **  67-440 1 and 67-4403 is not a c l ear 
expression that the legis lature in tended to create an exception from the appro­
priat ion process for the waters at Lava Hot Springs. The most reasonable 
in terpreta t ion of this l anguage is  that the Foundat ion 's jurisdict ion and con­
trol  over waters at Lava Hot Springs refers to those waters that have a lre ady 
been appropriated or that w i l l  be appropriated in the future. The legis la tur e  
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has had several opportun i t ies over the years to pass l aws regarding the use of 
water by the state act ing through the governor or a state board for a spec ia l  
purpose. I n  every instance there i s  a c lear expression in  the statutes t hat the 
water for the special purpose should be appropriated in  trust for the people or 
the State of ldaho. 1 Addi t ionally, Idaho Code * 42- 1 503 requ ires that an 
appl ication to appropriate water be filed by the Idaho Water Resource Board 
before a min imum stream flow can be estab l i shed under Idaho law. 

Other statutcry au thor i ty  as well as past act ions on the part of the 
Foundat ion and the Department indicate that the use of the water at Lava Hot 
Springs was based upon appropriat ive water rights deve loped under state l aw. 
Perhaps most instruct ive on the nature of the Foundat ion 's water rights is the 
language conta ined in  Idaho Code ** 58-703 and 58-704, passed in  1 93 1 ,  
wh ich addressed cessions to the Un i ted States for the construct ion of a nat ion­
al veterans' sanatorium or hospital at Lava Hot Spr ings.  Idaho Code * 58-703 
prov ides: "The state board of l and commiss ioners, act ing for and on beha lf of 
the state of Idaho, i s  hereby authorized, empowered and d i rected to cede, 
grant ,  rel inqu ish and convey to the government of the Un i ted States, . . .  such 
port ion of the hot minera l and cold water and water rights appurtenant to said 
lands as may be necessary and convenient I for the operat ion of a nat ional vet­
erans ' sanator ium or hospi tal! ." The descript ion of the lands prov ided in sec­
t ion 58-704 again refers to waters and water rights appurtenant t hereto. The 
use of the terms "water rights" and "appurtenant" in sections 58-703 and 58-
704 is a strong i ndicator that the Foundat ion merely controlled the use of  t he 
water under a trad i t ional state water right t hat is appurtenant to lands a t  Lava 
Hot Springs. 

The grant from the Uni ted S tates in 1 902 provided that t i tle to Lava 
Hot Springs was to be held by the S tate of Idaho under such regula t ions as the 
state may prescribe. I n  1 9 1 9, the Idaho Legislature passed laws d i rect ing the 
department o f  wel fare to manage and control the hot springs and hot waters 
at Lava Hot Springs. It appears that the Department  of Welfare was d i rected 
to manage and control the hot springs and the same hot waters t hat had been 
used for many years at  Lava Hot Springs prior to the passage of the 1 9 1 9  Act .  
I n  fact, the Foundat ion recognized th is  earl ier use and c laimed a 3 cfs. year­
rouncl water right with a 1 902 prior i ty when i t  fil ed a Claim to a Water R ight 
w i th  the Idaho Department of Water Resources in 1 980.  The Foundat ion fi led 
appl icat ion� for addi t ional water rights as i ts needs increased over the years 
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and the Department has processed the appl icat ions and issued two water right 
l icenses authoriz ing the use or addi t ional waters at Lava Hot Springs. 

C .  The Water at Lava Hot Spr ings is S u bject to State Regulation 
U nder Title 42 and Must Be Applied in a Manner C onsistent With the 
Underlying Water Right 

Idaho Code * 67-440 I places a duty on t he Foundat ion to manage and 
control  the hot springs and hot waters aris ing from lands at Lava Hot Springs. 
The most reasonable interpretat ion or th i s  statute i s  that j urisdict ion and con­
tro l  is l im i ted to those waters appropriated under state law. The Foundat ion's 
water rights acqu i red under the appropriat ion process arc the same type of 
water rights held by other water users i n  the state and arc subject to regula­
t ion under t i t le 42 or the Idaho Code. 

Final ly. under Idaho Code * 67-4402. the Foundat ion is authorized to  
exerc ise such  powers as are inc idental or conduc ive to the attainment of the 
purposes of  the Foundat ion. The authori ty granted to the Foundat ion in  Idaho 
Code * 67-4402 appears sufficient to al low the  Foundat ion to enter into 
agreements pertai n ing to easements. p rovided the purpose of  the agreement i s  
inc idental  or conduc ive to the attainment of the purposes of  the Foundation . 
An  agreement which pertains  to an easement to  d ischarge waste water from 
lands managed by t he Foundat ion appears lo fal l  wi th in the grant o f  authori­
ty under Idaho Code * 67-4402. However. as w i t h  all appropriators or water. 
the Fou ndation m ust use i t s  water i n  a manner that is consistent wi th  i ts  
underly i ng water r ights .  The Foundat ion 's water r ights are appurtenant to the 
lands described in  Idaho Code * 67-4403 and should not be appl ied to other 
lands. I f  an adjacent property owner des ires to make benefic ial use of the 
Foundat ion 's waste water. that person needs to file an appl icat ion for permi t  
to appropriate water wi th  the Idaho Department  of Water Resources. The 
Foundat i on does not have t he abi l i ty  to enter in to contracts author iz ing the 
use of its waste water on lands not au thorized under the water right .  

AUTHOR ITIES CONS I DERED 

I. Federal Statutes: 

32 Stat. 330 ( 1 902 ) .  
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3. Idaho Code: 

* 42- 1 0 1 .  
* 42- 1 03 .  
* 42- 1 04 .  
* 42- 1 06 .  
* 42- 1 503.  
* 58-703 . 
* 58-704. 
* 67-4:10 I .  
* 67-4304. 
* 67-4307 . 
* 67-4308. 
* 67-4309. 
* 67-43 1 0. 
* 67-43 1 1 . 
* 67-440 I .  
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ATTOR N EY GENERAL OPI N I ON NO. 97-2 

TO: The Honorable  Dave B i vens 
Idaho House of Representat i ves 
2354 Star Lane 
Mer id ian, I D  83642 

The Honorable  J im D .  Kempton 
Idaho House of Representatives 
H C  36, Box 28 
A lb ion, ID 8 33 1 1 

Per Request for Attorney General 's Opin ion 

QUESTIONS PRESENTED 

1 .  M ay the Idaho Leg is lature grant an income tax credit  to a parent or 
legal  guard i an who compl i es wi th  the state's compu lsory education 
law by means other t han the publ i c  school system? 

2 .  I f  parents comply w i th the state 's compu lsory educat ion l a w  by 
enro l l ing the i r  chi ldren in private sectarian schools ,  does the g ranting 
of a tax cred i t  to the parents v io late art ic le  9, secti on 5 of the Idaho 
Constitution or First Amendment of the U .S .  Const i tut ion? 

CONCLUSION 

1 .  There appear to be no state or federal const i tu t ional impediments 
which wou ld  proh ib i t  the leg is lature from granting a tax cred i t  to a 
parent or guardian who compl ies with the state's compulsory educa­
t i on l aw by means other than the publ i c  school system and w ithout 
us ing publ i c  school resources. Whether the requ i rements of the 
state 's compu lsory education law arc met by enro l l ing the ch i l d  in a 
pri vate non-sectarian school ,  a private sectarian school or through 
home schoo l ing docs not affect th i s  conc lus ion. 
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2. Current U .S .  Supreme Court interpretat ions of the Fi rst Amendment 
to the U .S .  Const i tu t ion make it l i ke ly that a tax cred i t  for nonuse o f  
public schools would be deemed const i tut iona l .  

3 .  Whi le t he lack o f  case law makes i t  more d i fficu l t  to pred ict how a 
court would ru le  on the cons t i tut ional i ty of such a proposal under 
art icle 9, section 5 of the Idaho Const i tut ion, it is probable that the 
contem plated tax cred it would be u pheld. 

A N A LYSIS 

This ques<ion was raised a fter the 1 997 Idaho Legis lature cons idered 
HB 342, which would have granted a $500 tax credit to  parents or  guardians 
of school-aged ch i ldrc.1 who did not enrol l those chi ldren in a pub l ic schoo l ,  
yet were in compl i :.tnce with Idaho 's compu l sory educat ion law. H B  342 i s  
s imi l ar to  a 1 995 mit iat i ve proposal for w hich the Office of the  Attorney 
General provided ii Cert i fi cate of Rev iew. 

As a matter of defin i t ion, the income tax cred i t  provided by H B  342 
shou l d  not be confused w i th a "'school voucher" or a '"tui t ion tax cred i t . "  A 
school voucher program provides government funds, in the form of  a vouch­
er, to parents w ho may then use that voucher to purchase educat ion serv ices 
for the i r  chi ldren in any qual i fied publ ic or private school .  Under a voucher 
system, the government , in effect,  provides d irect payment to the private 
school for al l or part of t he ch i l d 's tu i t ion. S imi larly, a tu i t ion tax credi t  i s  
granted only to those parents who pay tu i t ion at a private or other school and 
is usual ly l im i ted to the amount o f  tu i t ion actua l ly paid by the parent. The 
tu i t ion tax cred i t  differs from the voucher in that the credit goes to the ind i ­
vidual to  offset, in whole or in part, t he  payment of t u i t ion. Courts d iffer on 
whether h tax c redit is a t ransfer of government funds to the ind iv idual . H B  
342, un l ike the tu i t ion tax cred i t  concept, a l l ows the fu l l  amount o f  the con­
templated tax c redi t  to each qual i fy ing parent, as long as the ch i ld for whom 
the credi t  is  c la imed is not enrol led in a pub l icly supported school .  I t  i s  not 
dependent upon the payment of t u i t ion. 

As a pract ical matter, there arc only three educat ional settings in 
which a chi ld could enro l l  which would qua l i fy the parent to be e l ig ib le for 
the H B  342 tax cred i t :  a private non-sectarian school ,  a private re l ig ious or 
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sectarian school. or a home school .  Because or the church-state concerns sur­
rou nding the First Amendment to the U . S .  Const i tu t ion and t he proh ib i t ion 
agai nst sectarian appropriat ions found in art ic le  9, sect ion 5 of the I daho 
Const i tut ion, the analys is  of H B  342 under both  const i tu t ions must be d if­
ferent iated by the type of  school i n  which the e l ig ible student i s  educated .  

I .  

PR I VATE NON-SECTA RIAN AND HOME SC H OOLS 

The Un ited States Const i tu t ion guarantees the right or parents to edu­
cate their ch i ldren in  non-publ ic schools .  I ndeed, the Supreme Court recog­
n ized the duty, as wel l  as the r ight ,  of parents to educate the i r  chi ldren .  In 
P ierce V.  Society of the S i sters of the Holy Names or Jesus and Mary, 268 
U . S .  5 1 0, 45 S .  Ct. 57 1 ( 1 925 ), the Court i nvalidated an Oregon stat ute wh ich 
requ i red v i rtual ly a l l  school-age ch i ldren to allend a publ ic schoo l .  In strik­
ing down the statute, the Court said: 

The fundamental theory of l i berty upon which al l  governments in this 
U n ion repose excl udes any general power of the stale to standardize i ts ch i l ­
dren by forc i ng them lo accept i nstruct ion rrom publ ic teachers only. The 
ch i ld is not the mere creature of the state; those who nurture h im and d i rect 
h i s  dest iny have the r ight ,  coupled with the high duty, lo recogn ize ant! pre­
pare him for addit ional obl igat ions .  

45 S.  Ct .  at  573.  

The Idaho Cons t i tu t ion s im i larly recogn izes the r ight  and responsi­
b i l i ty  or parents to educate the i r  ch i ldren .  In the case or _Electors of B ig B ulle 
Arca v. S tate Board or Educat ion,  78 Idaho 602, 308 P. 2d 225 ( 1 957 ) ,  the 
Idaho Supreme Court said, 

I t  must be conceded that under our const i tu t ion par­
ents have a right to part ic ipate in the superv i s ion and control  
of the educ at ion of  the i r  ch i ldren.  True, the const i tu t ion vests 
the legislature w i th plenary power as we l l  as a spec i fi c  man­
date lo provide for the educat ion of the ch i ldren of the state, 
art ic le 9, sect ion I ,  and the board of educat ion wi th general 
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superv ision of the publ ic school system, art ic le  9, sect ion 2, 
but i t  cannot seriously be urged that in cloth i ng the legisla­
ture and the board w ith such powers the people t ransferred to 
them the rights accorded to parenthood before the const i tu­
t ion was adopted. By art i c l e  1 .  sect ion 2 1 ,  such rights were 
retai ned by the people. 

78 Idaho at 6 1 2. 

The court went on to conc l ude, " I n  the American concept, there is no 
greater right t o  the superv is ion of the educat ion of the chi ld than that of the 
parent .  In no other hands could i t  be safer." Id .  at  6 1 3 . 

For t hose parents who choose to educate the i r  chi ldren in a non-sec­
tarian private school or in a home school , the tax cred i t  provided by HB 342 
is s imply a leg is lat ive recogni t ion of the "h igh duty" enunc iated in Pierce, and 
the r ight  of the parent to educate h i s  chi ldren recogn i zed in  Electors v. S tate 
Board_,_ The leg is lature has broad authority to determ i ne the prov is ions of tax 
law and may, under the const i tu t ions of the Un ited States and the State of 
Idaho, extend tax benefit s  to individuals who exerc i se their right to educate 
the i r  ch i ldren in a manner consistent with legis lat ive pol icy. 

Because the right to educate one 's ch i ldren i s  superior to any right of 
the state, there can be no question about the const i tu t ional i ty of H B  342 as i t  
app l ies to  students in non-sectarian private schools and  home schools .  The 
issue of tax c red i ts granted to parents whose chi ldren use sectarian or rel i ­
gious ly  oriented private schools requ i res further ana lys is .  Arguments against 
the credi t  wou ld  center on a l legations that i t  v io lates the Establ ishment Clause 
of the First Amendment to t he U.S. Const i tu t ion and art ic le 9, sect ion 5 of the 
Idaho Const i tut ion .  

II .  

SECTA R I A N  SCHOOLS 

If enacted into law, HB 342 w i l l  undoubted ly  grant tax cred i ts  to par­
ents who send the i r  ch i ldren to private paroch ia l  or sectarian schools .  A legal 
chal lenge to the law would most l i ke ly claim that th i s  connect ion between the 
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state and re l ig ious schools is a v iol at ion of both the federal and slate const i ­
tut ions .  

A. Analysis Under the U.S.  Constitution 

The U n i ted S ta tes Supreme Court . in Commi l lee for Pub l ic 
Educat ion v. Nyquist ,  4 1 3  U .S .  756, 93 S .  Ct .  2955, 37 L. Ed. 2d 948 ( 1 973 ) ,  
dec lared certa in tax benef i t s  to  re l igious schools unconst i tu t ional . I n  that 
case , taxpayers chal lenged a New York statute wh ich ,  among other th ings, 
granted benefi t s  to  parents of non-public school students. The Court struck 
down t he scheme. c i t ing the Estab l i shment Clause l i mitat ions that requ i re a 
stale to neither advance nor inhibit rel igion . 

The New York statute struck down by Nyquist contained three prov i ­

sions. a l l  of wh ich were determi ned by t he Court  to  v io late the First 
Amendment. The statute provided for direct grants o f  state funds to private 
paroch ial schools for the purposes or "maintenance and repair" or school 
fac i l i t i es owned and operated by t he re l ig ious organ izat ion contro l l ing the 
schoo l .  It also provided tu i t ion re imbursement to low income taxpayers, and 
a tax deduct ion for tu i t ion paid by parents who did not qua l i fy as low income. 

Ten years after Jiy_quist. i n  the case o f  Muel l e r  v. A l len. 463 U .S .  388, 
I 03 S. Ct. 3062, 77 L. Ed. 2d 72 1 ( 1 983 ), the Supreme Court held that a 
Minnesota law providing a tax deduct ion for t u it ion, school books,  and school 
transportation expenses for both publ ic and private school students was con­
st i tut ional .  In comparing  the M innesota law to the New York statute struck 
down i n  Nyqu is t ,  the Court drew several d istinct ions. First , the tax deduc t ion 
for t u i t i on expenses was on ly one of  many deductions avai lable to M innesota 
taxpayers .  The i nva l id stat ute i n  Nyquis t  was cri t ic i zed by the Court as 
"gran t i ng th in ly d i sguised 'tax benefits, ' actua l ly  amount ing to t u i t ion grants, 
to the parents of chi ldren attend ing private schools." Muel ler, 1 03 S .  C t .  at 
3066. 

The tax cred i t  proposal at hand woul d  prov ide a tax cred i t  lo parents 
of Idaho's non-publ ic school students i n  much the same way that the 

Minnesota statute authorized an income tax deduct ion . In contrast, the New 
York s tatute targeted private school tu i t ion payers as  the  benefic iaries of the 
statute, and went so far as to determine the spec i fic dol lar amount of tax rel ief  
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each tu i t ion deduction was w orth. No such pre-determination is i nvolved i n  
the Idaho tax credit proposa l .  

The Mue l ler  Court spoke approv ingly of the avai l ab i l i ty of the lax 
deduction to all parents of school-aged chi ldren .  The Nyqu ist benefits were 
ava i lable only to parents who had actually paid tu i t ion to a private school . 
HB 342 i s  not square ly analogous to the plan approved by the S upreme Court 
i n  Mueller because i ts benefits  may be cla imed only by parents of ch i ldren 
w ho do not attend pub l ic school .  It is, however, broader in its scope than the 
New York plan inva l i dated i n  Nyquist ,  s ince a parent may c la im i t s  benefits 
w ithout regard to tu i t ion payments. For example,  the benefits under HB 342 
would be avai lable to parents of home-schooled chi ldren, whereas, under the 
statute struck clown i n  Nyquis t ,  only parents wi th  a tuit ion rece ipt cou ld c la im 
the tax deduction. 

The Court a l so favored the M innesota tax plan because i t  channeled 
any ass istance to parochial schools through ind iv idual parents, whereas under 
the statute struck down in Nyquist, at least some of the tax benefits were 
transmitted directl y  to paroch ial schools, and the remainder were tu it ion 
grants spec i fical ly targeted at parents w ho had paid tu it ion to a private school. 
HB 342 prov ides a benefit d i rectl y  to parents, in a manner s im i l ar to the 
M innesota plan. The Court e xpressed the importance of th is d i st inction , say­
i ng, "Where, as here, aid to paroch i a l  schools i s  avai lable only as a resu l t  of 
decisions of indiv idua l  parents no · imprimatur of State approva l ' can be 
deemed to have been conferred on any particul ar rel igion, or on religion gen­
erally." M ue l ler, 1 03 S. Ct. at 3069, c it i ng Widmar v. Vincent, 454 U .S .  263 , 
1 02 S .  Ct .  269, 70 L .  Ed. 2d 440 ( 1 98 1  ) . The Court went on to say, "The h is­
toric purposes of the [Estab l i shment l clause s imply do not encompass the sort 
o f  attenuated financ ia l  benefit ,  u l t imate ly contro l l ed by the private choices of  
i nd iv idual parents, that eventual ly flows to  parochia l  schools from the neu­
t ra l ly ava i l able tax benefit a t  i ssue in  this case . "  Mue l l er, S. Ct .  at 3069. 

As noted, the tax cred i t  granted by H B  342 is not identical to the tax 
deduction approved by the C ourt i n  M uel ler v. A l l en, nor to the tax benefit 
plan struck down in Nyquis t .  However, i nasmuch as the stated purpose of the 
b i l l  is  to reduce the f inancial burden on pub l ic schools and the tax c redi t  w i l l  
b e  ava i lable l o  any and a l l  parents w h o  do not ava i l  themselves of publ ic 
school serv ices, the proposed credi t  i s  more l ik e  the one analyzed i n  Mue l l er. 
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The neutral basis on which the tax credi t  is awarded is c lear, and a lthough 
there w i l l  be an inciden ta l  bene fi t to rel igious schools, that benefi t ,  l ike the 
one in Mue l ler, i s  remote and under the control of parents. Therefore, one is 
led to the conc lusion that HB 342 wil l  l i ke ly wi thstand a chal lenge under the 
U .S .  Const i tut ion. 

B. Analysis Under the Idaho Constitution 

The Idaho Constitution, art ic le 9,  section 5, prov ides in relevant part : 

Neither the leg is lature nor any county, c i ty, town ,  
townsh ip, school d istrict, or other publ ic corporation , sha l l  
ever make any appropriation, or  pay from any publ ic fund or  
moneys whatever, anyth ing in  a id  of any church or  sectarian 
or rel ig ious society, or for any sectarian or rel igious purpose ,  
or t o  help support o r  sustain any school,  academy, seminary, 
college, univers i ty, or other l i terary or scientific  inst i tut ion, 
control led by any church, sectarian or rel igious denomination 
whatsoever; nor sha l l  any grant or donation of land, money 
or other personal property ever be made by the state, or any 
such publ ic corporation, to any church or for any sectarian or 
re l igious purpose . . . .  

In interpret ing th is  art ic le ,  the Idaho Supreme Court has held that 
Idaho's consti tution more posi t ively enunciates the separation between 
church and state than does the Consti tut ion of the Un i ted States. Epeld i  v .  
Enge l k ing. 94 I daho 390, 488 P.2d 860 ( 1 97 1  ) . I n  Epeld i ,  the court decided 
a case i nvolv ing a statute that mandated school d istricts to prov ide trans­
portat ion to students attending private schools w i th in  the d istrict 's bound­
aries .  This was found to be a benefit to the private schools, i nc luding 
paroch ial schools .  Accordingly, the Idaho Supreme Court found the statute in 
violat ion of art ic le 9, section 5 of the Idaho Const i tution . The court reasoned 
that, s ince some of the private schools benefi t ing from the law were rel ig ious 
or church-affi l iated schools ,  the provis ion of transpo11ation for the i r  students 
was a government appropriation in aid of a sectarian inst i tution and, thus, 
unconsti tutional . 
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The f;peld i  court establ ished a s imple test, drawn from the constitu­
t ion i tse l f, to determ ine the va l idity of the statute. The court said: 

The Idaho Cons t i t ut ion Art ic le  I X. Sect ion 5, 
requ i res this court to focus  its attent ion on the leg i s lat ion 
involved to determ ine whether it is  in "aid of any church" 
and whether it i s  "to help  support or  susta in" any church 
affi l i ated school .  

94 Idaho at 395,  488 P.2d at 493. 

The Attorney General issued an opin ion on the const i tutiona l ity of 
tu i t ion tax credits or  vouchers in a g u ide l ine dated February 7 ,  1 995 . In  that 
gu ide l ine ,  the Office of the A ttorney General opined that a tax cred i t  for pri­
vate school tu i t ion is, l i ke  the bus serv ice in Epe ld i ,  an  unconsti t ut ional 
appropriation in  aid of a sectarian i n st i tut ion. In  arriv i ng at that opi n ion, the 
A ttorney General analyzed the tu i t ion tax credi t  plan under the Idaho 
Constitution and determi ned that the credit was a "grant or donation of . . .  
money" to a church-affi l i ated school , which i s  spec i fica l ly proh ibi ted by art i­
cle 9, section 5 of the Idaho Consti tut ion.  1 995 Idaho Att 'y  Gen. Ann .  R pt .  
74. 

The proposed leg i slat ion under rev iew here d iffers from a tax credi t  
for private school tu it ion wh ich, fol lowing the Attorney General 's previous 
analysis, m ay v io late the Idaho Consti tut ion. It is also c learly d istinguishable 
from the private school transportat ion statute which was struck down i n  
Epeld i .  I n  those cases, the state aid was found to be a transfer of  u state ben­
e fi t  to a rel igious school , or a tax cred i t  which was condi t ioned upon payment 
of  money by the taxpayer to a pri vate re l igious school . Under the proposal 
found in H B  342, there is no requirement that the taxpayer pay any money to 
a private or church affi l iated school before being able to c la im the credi t .  The 
benefit flows to the taxpayer/parent,  not to the schoo l .  H B  342 prov ides a 
benefit to parents for the stated purpose of  rel ieving the burden on the state 's 
publ ic school system.  

In  Epeld i ,  the Idaho Supreme Court determined that transportat ion 
was a benefit to the private schoo l .  In  the case of a tu it ion tax cred i t ,  only 
those parents who pay tuit ion to private schools may claim i t .  A tax credit for 
non-use of publ ic schools does not d i rect ly  benefit parochial  schools .  
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Whi le the const i tutional i ty of HB 342 remains somewhat unclear, i t  
is the opinion of  t h i s  office that the proposed credi t  is probably const i tut ion­
al inasmuch as any benefit to parochia l  schools is remote at best .  The bene­
fi t under the proposed scheme flows to parents who choose not to educate 
the ir  ch i ldren wi th in Idaho's publ ic school system, not to the paroch ial 
schools .  The granting of the credi t  i s  not condi t ioned on any payment by the  
taxpayer to  a rel ig ious school .  Nei ther the purpose nor the effect of the  pro­
posed i n it iat ive appears to violate I daho's proscription regard ing aid to re l i ­
gious or sectarian schools .  

The Epeld i  court emphasized the const i tut ional proh ib i t ion agai nst 
"anyth ing in aid" of a rel ig ious school .  The test art icu l ated in Epe ldi cou l d  
be broadly construed t o  forbid any government action that even remotely ben ­
efi ts  re l igion. Such a n  i nterpretat ion would inval idate, among other th ings,  
sect ion 63-3029A, I daho Code, which provides a l imited tax credi t  for dona­
t ions m ade to Idaho private schools ,  i ncl uding rel igious schools. By extend­
ing the l ogic of the Epe ld i  ru le to i ts fu l les t  reach, Idaho c i t ies cou ld  not legal ­
ly provide police and fire protection to  churches and private school s--clearly 
an absurd resu l t  and one which would  probably run afou l  of the free exerc i se  
c lause i n  the  Frst Amendment to the U .S .  Const i tut ion. 

Rather than focus ing on any attenuated benefit to rel ig ion,  the U . S. 
Consti tu t ion requires that no publ ic fund or moneys be paid for anyth ing i n  
aid o f  any church or church-re lated school .  Therefore, in  order t o  b e  declared 
uncons t i tut ional , the payment must first come out of a publ ic fun d  and, sec­
ond, it must be paid to a church or other re l igious enterprise. The tax credi t  
i n  question arguably does not come out of any publ ic fund and i t  certain l y  
does not go t o  t h e  aid of a church o r  another rel ig iously contro l led i nst i tut ion.  
The tax cred i t  w i l l  on ly be ava i lable to parents ,  some of  whom admi t ted ly  
send the i r  chi ldren to re l ig ious schools ,  but  some of whom also school the i r  
ch i ldren a t  home or  in  a non-sectarian private school .  H B  342 meets t he  con­
st i tut ional requirement that no appropriat ion be made to sectarian i nst i tut ions.  
The tax credit provided by the bi l l  may only be claimed by parents, and may 
be c la imed wi thout regard to the type of school the ir  ch i ldren attend. 

As noted, Idaho Code * 63-3029A offers an i ncome tax cred i t  for 
chari table contribut ions to Idaho's public or private non-profit ins t i tutions of 
elementary, secondary or h igher education. The credi t  i s  granted for contr i -
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but ions to sectarian schools. The benefi t  to private schools is far more d irect 
under Idaho Code * 63-3029A, i nasmuch as the grant ing of the cred i t  i s  con­
di t ioned on the taxpayer giving money or something of value to the educa­
t ional  inst i tut ion. In addi t ion to I daho Code * 63-3029A, Idaho tax statutes 
have long provided for a deduct ion for contribut ion� to churches and other 
re l i gious inst i tut ions, inc luding schools .  This deduction, against income, is 
not l im i ted by dol lar amount. Both the credi t  under Idaho Code * 63-3029A 
as we l l  as the un l imi ted deduction under Idaho Code * 63-3022( 1 )(2 )  provide 
for more d irect and substant ia l  benefits to c hurches, rel igious i nst i tut ions and 
schools than does the proposed tax cred i t  for non-use of publ i c  schools .  The 
long-standing and unquestioned acceptance of the cred i t  found in Idaho Code 
* 63-3029A and the deduction found in I daho Code * 63-3022( 1 ) (2 )  l ends 
support to the conc lusion that the proposed cred i t  is l i kewise consti tu t ional .  

Given the foregoing analysis ,  i t  i s  c l ear that there can be no question 
of the const i tu t ional i ty of HB 342 as it appl ies to s tudents in  home schools 
and private non-sectarian schools .  Given the c lear i n tent of the b i l l  to reduce 
the financ ia l  burden on publ ic schools ,  it is v i rtua l ly inconceivable  that a 
court cou ld uphold the tax cred i t  for parents who educate their chi ldren in a 
home school  or a non-sectarian private school ,  wh i le  inval idating the tax 
cred i t  for parents who send their ch i ldren to a parochia l  schoo l .  In fact ,  such 
a d is t inc t ion i s  probably violat ive of the U . S .  Const i tut ion 's Firs t  Amendment 
guarantee of the free exerc ise of re l igion. 

Whi le the consti tu t ional i ty of HB 342 w it h  respect to grant ing  cred­
its to parents whose ch i ldren attend re l i g ious schools remains yet to be 
resolved by the Idaho courts ,  i t  is probable that the b i l l  would  be upheld as 
const i tu t ional .  The cred i t  is not dependen t  upon payment of money to a sec­
tarian school ,  and any benefits to parochia l  schools are tenuous at best. 

CONCLUSION 

For the foregoing reasons , I concl ude that HB 342 w i l l  l ike ly be held 
to be const i tut ional under both the state and federal const i tut ions. 
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I N FORMAL G U I DELI N ES OF THE ATTORNEY GENERAL 

January 7, 1 997 

The Honorable Dav id  Cal l ister 

I daho House or Representatives 
70 1 1  Hol iday Dr. 

Boise. I D  83709 

THIS CORR ESPONDENC E IS A LEGAL G UIDELINE OF THE 

ATTORNEY GENERAL S U B M ITTED FOR YOU R GUIDANCE 

Re: I nterpretat ion o f  I daho Code s 34-907 

Dear Representat ive Cal l i ster: 

Thank you for request i ng  t he opin ion of the Office or the A ttorney 
Genera l .  You have subm i tted a number of quest ions re la t ing to Idaho Code � 
34-907 .  which was passed hy t he voters i n  1 994. Each o r  your quest ions i s  

se t  ou t  below i n  bold and  followed by  an answer. 

I .  When does the 8-year term l imi�  for state house or state senate 
members begin'? 

Al though Idaho Code � 34-907. t he term l im i t s  i n i t i at i ve, wen t  into 
fu l l  force and e ffect on November 23,  1 994, sec t ion 5 of the in i t iative made 

it appl icable on ly to service for terms of office which began on or a fter 
January I ,  1 995 . Sect ion 5 of t he i n i t ia t ive spec i fica l ly  prov ides that service 

for terms commencing prior to January I .  1 995 , sha l l  not be counted. 

Accord i ng to art icle 3. sec t ion 3 of the I daho Const i tu t ion. senators 
and representat i ves arc e lected for a "term of two years. from and after the 
fi rst day of December next fol lowing the general  e l ect ion." For senators and 

representat i ves e lected on November 8, 1 994, their term of  office began on 

December I .  1 994. According to the p la in  terms and apparent  intent of sec­
t i on 5 of the Term L imi t s  In i t iat ive ,  serv ice for the term beg inn ing December 

I .  1 994. is  not to  be counted. The first t erm to be counted against senators 
and representat ives is the  one begin n ing December I .  1 996. 
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2. Does the 8-year l imit  apply  to  services rendered in the "legisla­
ture" or does its appl ication treat the office of representative and the 
office of senator individ ually'? In other words, docs th is law al low a can­
didate's name to be on the bal lot for the state house of representatives if 
that candidate has ,iust served eight consecutive years in the state senate'? 

Idaho Code � 34-907( I ) ( d )  proh ib i ts the name of a person from 
appearing on t he bal lot as a candidate for e i ther house of the slate legis lature 

when t hat person has a l ready served in the same office "during eight ( 8 )  or 
more of  the prev ious fi ftccn ( 1 5 )  years ." The pre I im inary language of section 
34-907( I )  states that t h i s  proh ib i t ion appl ies to cand idates for a state legis la­

t ive office who "have previously held i f  they have served. w i l l  serve or but 
for res ignat ion would have served. i n  that same office" for the a l lotted t ime 

(emphasis added ) .  By the i r  terms. the state house of representat i ves and the 
state senate arc not the "same office ."  Therefore, Idaho Code � 34-907 prob­

ably would not proh ib i t  a person 's name from appearing on t he ba l lot as a 
cand idate for t he state house i f  that person had just served for e ight years in  

the s ta te  senate .  

3a.  If a house member were elected successively from separate dis­
tricts, would the 8-year term l imit apply to the member's entire service 
col lectively or would the 8-year l imit a 1>ply separa tely from each district'? 

The office that t he ind i v idual in your hypothet ica l  quest ion holds is  

that o f  s tate representat i ve.  The 8-ycar t ime l im i t  found i n  sect ion 34-

907( l ) (  d )  spec i fical ly applies to state legislators "represen t ing any d i strict 

w i th in  t he state, i nc lud ing house seats wi th i n  the same d i st rict ."  Therefore, a 
house member that a lready served e ight years probably could not appear on 

t he ba l l ot as a candidate for the house i n  a d i fferent legis la t ive d i str ict .  

3b. I f  the 8-year l imit  is just a1>plicable to service i n  the same district 
only, then in the case of a legislative district being al tered by reap por­
tionment, what criteria would be used to determine if the altered d istrict 
was the same d istrict for the puq}Osc of a ppl)' ing the term l imit'? 

The 8-year l im i t  conta ined in sect ion 34-907( l ) (d ) app l ies to an i ndi­
v idual  who has held t he office of state senator for eight years or more. 

L ikewise ,  a state 1\?prescnta t ivc who has held office for four terms may not be 
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incl uded on  the  pri 1 11ary or general e lect ion bal lot for the  office of state rep­

resentat i ve. The potent ia l  reapport ionment ol' a part icu la r  leg is la t ive dist rict 

probably would have no c lkct on the appl icat ion of Idaho Code * 34-
907( I ) ( d )  to a candidate runn 1 11g l'or a fi ft h consecut i ve term in t he same 

office. 

4a. A fter an office holder has served the fu ll term of office as 
described under this sedion, and then chooses to run in the primary elec­
tion by write-in for the same office and is selected as party nominee by 
receiving the appropriate nu mber of bal lots, does Idaho law prevent the 
candidate's name from being printed on the general election ballot for 
that office'? 

Whi le the answer to th i s  quest ion i s  not c lear, it appears that the suc­
cessful write-in candidate could not have h is  name placed on the general 

elect ion ba l lot .  Idaho Code * 34-907( I ) ( d )  proh ib i t s  the name ol' a person 

fro111 appeari ng on the ba l lot as a cand idate for e i t her house of the state leg is­
la ture when that person has a lready served i n  the same office "dur ing e ight ( 8 )  
or 111ore o f  the prev ious fifteen ( 1 5 )  years ." Th is prohib i t ion probably 

incl udes successfu l primary wri te- in cand idates. If the hypothet ical scenario 

you pose actua l ly  occurred. i t  is  uncerta in  who would appear on the general 
elect ion bal lot for t he successfu l  write- i n  cand idate\ party. Th i s  is  an area 
that the legis la ture may wish lo c lari fy. 

4b. A re there confl icting tJrovisions of Idaho Code on this matter'? 

I daho Code * 34-906 states that the general e lect ion bal lot must con­

tain "the complete t icket of  each pol i t ical party. " Each "po l i t ical party t icket 
sha l l  inc l ude that party 's nom inee for each part i cu lar office." I n  the hypo­

t het ical posed in quest ion 4a, i t  would be impossible to comply w i th t he 

requ i rements of Idaho Code * 34-906 whi l e  also honoring the l i m itat ions of 
Idaho Code * 34-907( I ) ( d ) . 

4c. Which provisions prevail'? 

There arc I WO general ru les or slat u tory construct ion that govern the 

outcome of  th is  quest ion. F irs t ,  when there is an i rreconc i lable i ncons istency 
between t wo stat utes, the most recent stat ute governs. Sl'l', e.g . ,  State v. 
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Betterton. 1 17 ldahu 562. 903 P. 2d 1 5 1  ( 1 995 ) .  In th is case. Idaho Code * 34-
906 was last amended in 1 977.  wh i le  Idaho Code � 34-907 was enacted in  
1 994. Second. a spec i fic statute wi l l  control  over  a more general statute. See. 
e.g . .  Ci ty of Sandpoint v .  Sandpo in t  I ndep. H ighway Dis t . .  1 26 Idaho 1 45 .  
X79  P.2d  1 07X ( 1 994 ) .  Section 34-906 governs the  cnntent or bal l ots in  a gen ­

eral way. wh i l e  sect ion 34-907 spec i fica l ly  l i m i ts bal lot access for certa in 

incumbents .  Both or  these ru l es or stat utory in terpretat ion suggest that  sec­

t ion 34-907 wi l l  probably preva i l  over sect ion 34-906. 

I hope th i s  letter is of help lo you. I f  you have any add i t ional ques­
t ions or comments. please feel free to cal l upon me. 

S i ncere ly. 

MATTHEW .I . MCKEOWN 
Deputy At torney General 

In tergovernmental and Fi scal Law Div is ion 
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January 20 .  I 997 

S uper in tendent Anne C .  Fox 
Super intendent of Publ ic  I nstru ct ion 
Department or Educat ion 

STATEHOUSE MAIL 

Honorable Wi l l i am T. Sa l i  
House of  Representat ives 

STATEHOUSE MAIL 

THIS CORRESPON DENCE IS A LEG AL G U I DELI N E  OF THE 

ATTORNEY G ENERAL S U BM ITTED FOR YOU R GUI D A NCE 

Dear Superintendent Fox and Representat i ve  Sal i :  

Per request for opin ion from Representat ive Sa l i  dated December 1 3 . 
I 996. and Superin tendent of Pub l ic  I nst ruct ion .  Anne C. Fox. Ph. D . .  dated 

December 1 3 . I 996. 

Q U ESTIONS PRESENTED 

I .  What is  the defi n i t ion of  "publ ic  funds" under Idaho Law'! 

2 .  Arc mandated student fees such a s  those i mposed upon students 
atlcnd ing Idaho state supported col l eges and un ivers i t ies publ i c  
funds'! 

3 .  What are the res t rict ions on the use of publ ic  funds to advocate for or  
aga inst a candidate or  bal lot issue'! 

4. Docs the Fi rst A mendment to the Un ited States Const i t u t ion restrict 

the manner in  wh ich pub l ic funds may be spent .  or impose any spe­

c ia l  obl igat ions u pon governmental en t i t ies which spend publ ic funds 
to advocate in ravor or agai nst an e lect ion issue'! Would an analys is  
under the First A mendment d is t ingu ish  between tax generated publ i c  

funds and non-tax generated publ ic  funds such as  mandated st udent 
fees'! 
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5 .  I f  a publ ic en t i ty  spends funds i n  support or  i n  oppos i t ion to an  e lec­

t ion issue. i s  i t  requi red to fi le a 1"L:port or to otherwise comply with 
the ldaho Sunshine Law'? 

6. What remedies arc avai lable against pub l il:  ent i t ies,  officers.  or 

employees wh ich spend or who au thorize spending o f  publ ic funds i n  
favor or aga i nst e lect ion o r  bal lot  issues'? Please consider a l l  reme­

dies, c iv i l .  c r imina l  and inj u nct ive re l ie f. 

7 .  What is  the potent ia l  l i ab i l i ty on the part of a pub l ic officer or  

employee who uses o r  who authorizes the  use of  publ ic funds to 
advocate for or against  a candidate or ba l lo t  issue? 

CON C LUSION 

I .  Publ ic funds arc defined as "moneys be long i ng to governmeni .  or any 

department of  i t .  i n  hands of a publ i c  officia l . "  B lack 's Law 

Dict ionary ( 6th  ed. 1 990) . 

7 Student act i v i ty and other mandated fees arc considered publ ic funds. 

3 .  Pub! ic funds shou ld not be expended to support or oppose cand idates 
or e l ect ion issues. However. in the case of mandated student fees,  the 

expendi tu re o f  funds in support of  certa in pol i t ical act iv i t ies i s  not 

stri c t ly  proh i bi ted, prov ided that safeguards arc bu i l t  i n  for s tudents 
who oppose t he stance be ing taken by student government or by any 
organ izat ion funded by student government .  

4. tr publ ic  resources or pub l ic  funds are used in any way re lated to a 
bal lo t  issue, t here must be equal access to t he funds or  resources on 
the part of  both opponents and proponents of a bal lot measure. 

5. The Idaho Sunsh ine Law does not apply to expend i t ures by pub l ic  
ent i t ies on bal lot issues . 

6. Idaho law docs not provide speci fi c  remedies against publ ic en t i t ies, 
officers ,  or employees who v iolate the proh ib i t ion against expend i­

ture of  publ ic funds in  support of or  in  oppos i t ion to a ba l lot measure.  
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There is no Idaho case l aw on  th is poi n t .  Cr im inal s ta tutes may apply. 

but more l i ke ly any remedy wou ld be c i v i l  i n  nature. 

7. .J ust  as remedies arc unclear under Idaho law. the l i ab i l i ty of  publ i c  
offic ia ls who authorize the  expendi ture of publ ic funds is l i kewise 

unc lear. Pub l ic officers who authorize such expendi tures conce iv ­

ably cou ld he  subject lo crim inal l i ab i l i ty. C iv i l  l i ab i l i ty mak i ng t he 

pub l ic officer personal ly responsible for the expend i t u re or inj u nct ive 

re l i ef agains t  the publ ic officer is  a lso poss i ble. 

A N A LYSIS 

Factual Background 

During the 1 9% elect ion campaign .  school d i str icts and other publ i c  
en t i t ies spen t  pub l i c  funds i n  oppos i t ion to the  most recent version of t he one 
percent i n i t iat ive.  Publ ic moneys were used to prin t  campaign flyers. pol i t i ­
ca l  t racts. fact sheets. pos i t ion papers and not ices l o  patrons or school d is­
tr icts .  Other state en t i t ies a l so made expendi t u res of  funds in  open opposi t ion 
to the one percent  i n i t ia t ive as we l l  as  aga inst the bear ba i t i ng in i t ia t i ve. 111 
add i t ion. i t  has been al leged t hat the student governments at I daho's u n i vers i ­

t ies author ized t he  expendi tu re of moneys i n  opposi t ion to  t he  one percent i n i ­

t iat ive. I n  prior e lect ions. i t  has been a l leged that student governments author­
ized expendi ture of  funds i n  oppos i t ion to other bal lot measures. Annua l ly, 

legis lators and other publ ic offic ia ls  rece i ve compla i nts of e xpend i t u res by 

school d istr icts and munic ipal i t ies to  campaign for passage o f  bonds. 

It is a common pract ice in Idaho and in  other stales for school boards,  
boards of county commissioners. c i ty counc i l s. i nd i v idual leg is lators. the 

governor. the attorney genera l .  and other pub I ic officers to lake stands for or 

against various in i t ia t ives. Act ions t aken i n  support or oppos it ion to bal lot  

i n i t iat i ves m ight i nc l ude t he passage or resq [u t ions .  statements or  pos i t ion. 

speeches or part i c ipation i n  debates. I t  appears we l l  set t led that th i s  latter 
type of act i v i ty does not v io late the publ ic purpose doctrine or  any ru les  reg­
u lat ing the expend i tu re of pub l ic  funds. However, t h i s  opi n ion w i l l  examine 
the status or exist ing law concern i ng the expend i t u re or publ ic funds to 
act i ve ly campaign for or aga inst bal lo t  measures or the expendi t ure of pub l ic  
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funds to purchase advert i s ing space. to produce telev is ion or rad io ads or to 
print t racts which argue for or against  a part icu lar bal l ot measure .  

Publ ic  Funds Doctrine 

a. Prior Analysis of Public Funds and Pu blic Purpose Doctrine by 
the Office of A ttorney General 

Quest ions re l at i ng to the expend i t u re of publ ic funds fur or against 
bal lot i ssues have come up  repeatedly for at least the pas! 20 years. I n  1 975 .  
t he Office of  At torney General  i ssued Al lorney Genera l  Opin ion 6-75 con­

cern ing  t he expendi ture of  publ ic funds on a bond elect ion for an audi tori um 

d istric t .  The op in ion concl uded that a t ax ing  d istr ict may u t i l ize pub l ic  funds 

to advert i se a bond e lect ion prov ided the funds used equa l l y  present the pro 
and con posi t ions of the bal lot q uestion .  Further, funds arc not lo be used for 

promot ional advert i s ing urg ing v oters to pass the bond .  Expend i tu res for 

informat ional advert i s i ng arc perm iss ib le so long as that in format ion is l im i t­

ed lo i n format ion about t he e lect ion .  such as the locat ion or po l l ing p laces. t he 
hours tha t  pol l i ng p laces wou ld be open .  the bond authoriza t ion being sought  
and i n formation regard i ng the cost of the bond to property owners. 

In  1 995. t he Office of Attorney General  issued Opin ion 95-07 regard­

i ng the pract ice of Idaho state government agenc ies loan ing stale employees 
to the Un i ted Way for the Un i ted Way 's annual  fund rais ing campaign.  Thal 
opinion concl uded that t he loan ing  of employees v io lated the Pub l ic Purpose 

Doctr ine  and. further, that  Idaho employees or fac i l i t ies may not be shared or 

l oaned to private charitable foundat ions un less the action serves a pub l ic  pur­
pose and i s  direct ly re l ated to a funct ion of  government .  Between these two 
opinions. a number of i n formal let ters have been issued by the At torney 
Genera l 's Office concerning publ ic  expend i tures in support of school bonds,  
m unic i pa l  bonds, and expendi ture s  in  opposi t ion to ba l lot i n i t iat i ves. Al l  of 
t hese op in ions have conc l uded that  the expendi ture of publ ic  money in oppo­

s i t ion or i n  favor of a ba l lot  meas u re v io lates the Publ ic  Purpose Doctrine and 
i s  an i mproper expend i t u re of pub l ic funds.  

b. Basis of  the Public Purpose Doctrine as it Relates to the 
Expend i t u re of Public Funds 
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Govcrn111en ls  have avai lable to them powers not avai lable to  pri vate 

ind i v idua ls  or corporat ions. Govcrn111cnls at al l  l evels have the abi l i ty to ra ise 
111oney through taxat ion. A l l  c i t i zens arc subject to taxat ion whether or not 
they agree with the purpose� to which the government intends lo put the 

money. Genera l ly, c i t izens may not  chal lenge i n  court these expendi tures so 
long as the govern ment spends the money for a publ ic pu rpose re l ated to the 
rune\ ion or  govern ment. 

The Fi rst Amendment to the Un i ted S tates Const i tu t ion prov ides 
some bas is for restr ic t ing publ ic  expend i tu res  on ba l lot campaigns. One cou rt 
has noted: 

An interpretat ion of the pert inent language of the  
Ca111paign Reform Act  as  a grant of  express auth ority for a 
part isan use of pub l ic  funds i n  an e l ect ion of th is  type wou l d  

v iolate t h e  First  Amendment t o  Un i ted S tates Const i tu t ion .  
made appl icable lo the stales by the due process c l ause or the 

Fourteenth Amendment .  I t  i s  the du ty of th i s  Court to protect 

t he pol i t ica l  freedom of t he peop le of  Colorado. The freedom 
of speech and the right or the people to pet i t ion t he govern­

ment for a redress or grievances, arc fundamenta l  compo­

nents of guaranteed l i berty in  the U n i ted States. 

Mounta in Stales Legal Foundat ion v. Den ver School Dis t rict, 459 F. S upp. 
357, 360 ( 1 978)  ( c i tat ions omi t led) .  

Most courts have avoided an ana lys is  under the First A mendment ,  
w i th  the except ion of  those courts addressing the issue of  the expe ndi ture of  

mandatory student fees. 

The proh ib i t ion on the use of publ ic funds in  po l i t i cal campaigns i s  

pri mari l y  based upon the pub l ic  funds doctrine. Th is doctrine proh ibi ts the 

expenditure of publ ic  moneys for purposes unre lated lo the funct ion of gov·· 

ernmcnt .  As noted by the New York S upreme Court in Stern v. K ramarsky, 
375 N . Y.S .  2d 235 ( 1 975 ) :  

Pub l ic funds arc t rust funds. and a s  such arc sacred 
and are to be used only for the operat ion of goVl:rnmcnt .  For 
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govern ment agencies to attempt to infl uence publ ic opinion 
on such matters inhibits the democrat ic process through the 
misuse of government funds and prest ige. I mproper expen­
di t ure or funds, whether d i rect ly through promot ional and 
advert i sing acti v it ies or ind irectly through the use of govern­
ment employees or fac i l i t ies cannot be countenanced. 

Id. at 239. 

The proh ibi t ion on using publ ic fund�; on po l i t ical campaigns recog­
nizes the vast amount of money avai l able as wel l  as the power and prest ige of 
the stale. Unchecked, governments or incumbents could use the resources 
ava i lable to them to control the outcome of e lections. 

The principles behind the Public Purpose Doctrine are as o ld as the 
Repub l ic .  A fundamental prem ise of American government i s  the pri nciple 
that the people contro l  the government. The government should never be 
a l lowed to control the people .  S tructural  safeguards designed to protect the 
people from an overreach ing government have long been part of American 
democracy. A mong these safeguards is that publ ic monies should on ly  be 
used for publ ic purposes. Indeed, Thomas Jefferson wrote: 

To compel a man to furnish contribut ions of money 
for the propagation of opin ions wh ich he d isbel ieves and 
abhors is s infu l  and tyrannica l .  

Boyd ,  Papers o f  Thomas Jefferson, 545-47 ( 1 950) .  

c. Definition of Public Funds 

There are two Idaho statutes which define publ ic moneys. I daho 
Code * 57- 1 05 defines public moneys : 

"Publ ic  moneys"" are a l l  moneys coming into the 
hands o f  any treasurer of a depos i t ing un i t ,  and in the case of 
any county shal l also inc lude a l l  moneys coming in to the 
hands o f  its tax col lector or publ ic admin istrator. 
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Simi l ar ly, Idaho Code * 1 8-5703 defi nes publ ic moneys :  

The phrase "pub l ic  moneys" as used in  the two pre­
ceding sect ions i nc l udes a l l  bonds and evidences of indebt­

edness. and a l l  moneys be longing to  any state,  or any c i ty, 

county. town or d istrict there in ,  and a l l  moneys. bonds and 
ev idences of  indebtedness received o r  held by state ,  coun ty, 
d istr ict ,  c i ty  or town officers i n  the i r  o ffic ia l  capacity. 

The defi n i t ion used i n  these I daho statutes is i n  accord w i th the general under­

standi ng  of the terms "pub l ic funds" and "pub l ic moneys." The genera l ly 
accepted defin i t ion of pub l ic funds i s :  

Moneys be longing to government, or  any department  

of  i t ,  i n  hands of publ ic offic ia l . 

B lack 's  Law Dict ionary (6 th  ed. 1 990). 

d. Mandated Student Fees 

I daho state un ivers i t ies and col leges arc not spec i fica l l y  authorized 
by the const i t u t ion or by s tatu te to col l ect student act i v i t y  fees. However, i t  

has been genera l l y  accepted that s uch  fees arc genera l l y  authorized by t he 

cons t i t u t ional prov ision grant ing "general superv ision o f  the state educat ion­
a l  inst i t u t ions" to the Stale Board of  Education  ( Board ) .  I daho Consl i lll l ion .  
art. 9, sect ion 2. The Board 's govern i ng po l ic ies and procedure s  ident i fy 

act iv i ty  fees as " local fees" which are deposited i n to local i nst i tu t ional 

accoun ts  and are lo be expended for t he purposes for w h ich they arc col lect­
ed. The act i v i ty fee funds arc not depos i ted i nto the state treasury, but are 
i nstead admin is tered on campus by un i vers i ty  offic ia ls .  The gove rning pol i ­
c ies and procedures of the Board defi ne act i v i t y  fee:  

Act i v ity fee is defi ned as the fee charged for such 

act i v i t ies  as interco l legiate a th let ics, s tudent hea l th center, 
s tudent un ion opera t ions, t he associated student body, finan­

c ia l  a id .  i n tramura l  and recreat ion,  and other act i v i t ies wh ich  
d i rect l y  benefi t  and invol ve students .  The act i v i ty fee sha l l  

no t  be  charged for educa t ional  cos t s  or  m ajor cap i t a l  
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improvement or bu i lding projects .  Each i nst i tut ion sha l l  
deve lop a deta i led defin i t ion and al location proposal for each 
act iv ity for internal  management purposes. 

State Board of Educat ion Governing Pol ic ies and Procedures,  Section V, 
Subsect ion R, Page V-42. 

Clearly, public funds are not l imi ted to those funds derived from 
taxes. I n  Denver Arca Labor Federation v. Buckley, 924 P.2d 524 (Colo. 
1 996), the Colorado Supreme Court held that money in the funds admin is­
tered by the Colorado worker 's compensat ion fund constituted publ ic mon­
eys. The court t hen conc l uded that money in  the fund cou ld not be used to 
urge voters to vote for or against a bal lot measure.  

Although student activity fees arc not state funds inasmuch as they 
are not control led direct ly by the state treasurer, they appear to f i t  the defi n i ­
t ion of public funds. The use of such fees for pol i t ica l  causes has restrict ions 
as w i l l  be discussed more fu l l y  be l ow. 

e. Expend iture of Tax Generated Public Funds in Favor of or 
Against Ballot I ssues 

The quest ion here is whether  public ent i t ies may use money ra ised by 
taxes to infl uence the outcome of an e lect ion. Most courts that have 
addressed th is issue have found the use of publ ic funds to support or oppose 
a bal lo t  i ssue improper, e i ther on g rounds that  such use was not legis la t ive ly 
authorized ( 11/tra i·ires),  M i nes v .  De l  Val le, 257 P.2d 530 ( 1 927) ;  Ci t izens 
to Protect Pub l ic  Funds v.  Board of Educat ion of  Parsippany-Troy H i l ls Tp. , 
98 A .2d 673 ( N .  J .  1 953) ;  Porter v. Ti ffany, 502 P.2d 1 385 (Or. Ct .  App. 1 972) ;  
S tanson v .  Mot t ,  55 1 P.2d I (Ca l .  1 976); Palm Beach County Hospi tal v. 
Hudspeth .  540 So.2d 1 47 ( Fla .  Ct .  App. 1 989) ;  and Smi th  v. Dorsey, 599 
So.2d 5 29 ( M iss .  1 992) ,  or  on broader consti tu t ional  grounds, Mountain 
States Legal Foundat ion v. Denver School District No .  I ,  459 F.2d 357 ( D .  
Colo. 1 978) ;  Schu l tz v .  S ta te  of New York, 654 N .E.2d 1 226 ( N.Y. 1 995 ) .  

I n  Cit izens t o  Protect Publ ic Funds, supra, J ustice ( now former 
Uni ted States Supreme Cou rt Just ice)  Brennan, wri t i ng for the New Jersey 
Supreme Court, determined that a school board had i mpl ied powers to u se 
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publ ic funds to g i ve voters son11: i n l'or11 1at ion abou t  a schoo l bond 1 .-> sue .  

However. the cou rt he ld :  

That  a fa i r  prl'senta t ion of t he l'acls w i l l  necessar i ly 

i nclude a l l  consequenees. good and bad.  or the proposa l .  not 
on ly the ant ic ipated i 11 1prnvemc11t i n  educat i ona l  opport un i ­
t ies. bu t  a l so the  increased tax rale and such o t her less des i r­

able consequences may he foreseen . . . .  

The publ i c  runds en trusted to lhc Board be l ong 

equal ly to the proponents and opponents or t he propos i t ion, 
and lhc use or the funds to fi nance not the presentat i o n  or 

facts mere ly. but a l so arguments to persuade t he voters thal 

only one side has mcri l .  g i ves the d i ssenters just cause for 
compla in t .  The expend i t u re is !hen  not wi t h i n  the imp l ied 

power and is nol l awfu l  in t he absence or express authority 
from lhe Legis lat u re .  

Id. a t  677.  

Publ ic expend i tures  in other e lccl ions arc even more l i m i ted. There 
arc strong pol icy reasons for prec l ud i ng pub l ic expend i t ures in e l ccl ions for 

office or  i n i t i at ive or referendum elect ions. 

I n  Idaho. the right o f  the i n i t i a t ive is recogn ized in  the s ta te  const i t u ­
t ion at art icle J ,  sect ion I .  That sec t ion states i n  re levant par! : 

The people reserve to themse l ves the power to p ro­

pose laws, and enact the same at pol  ls independent o r  the 

Legis lat u re .  Th is power is k nown as t he in i t i a t i ve ,  and l egal 
voters may. under s uch cond i t ions and i n  such manner as may 

he prov ided by act s  ol' the Legis lat u re .  in i t ia te  any des i red 
legis lat ion and cause the same to be s ub111 i 1 tcd to the vote ol' 

t he people at a general e lect ion for the i r  approva l  or reject ion. 

Some cou rt s  rev iew ing expendi t ures  hy publ i c  ent i t ies in in i t iat i v e  
e l ect ions have spec i fical ly c i ted the const i t u t ional recogni t ion o f  t he right o f  
t he in i t ia t ive.  I n  Mountain States Lega l  Foundat ion v .  Denver Sch ool Dist r i c t  
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No. I .  SllJJra. the court, early in i ts  opi n ion. h i nted a l  the s ign i ficance of  the 

i n i t iat i ves.  slat ing :  

That proposal was placed on the ba l lot by a voter's 
pet i t ion in  the exerc ise of the power of the i n i t ia t ive .  express­
ly reserved to the people in Art ic le V. Section I of the 
Const i tu t ion of Colorado. 

Id. at 358 .  The court then went on to condemn the pract ice of spend ing by 
publ ic ent i t ies for or  aga inst ballot in i t ia t ives: 

A use of the power of  publ icly owned resources to 
propagandize aga inst a proposal made and supported by a 
s ign i ficant number of those who arc be ing taxed to pay for 
such resources i s  an abridgmen t  of  those fundam1.:ntal free­
doms. Spec i fica l ly. where the proposal in question- placed 
before voters in the exerc ise of the in i t ia t ive power-seeks 
fundamenta l ly lo a l ter the au! hority of representat ive govern­
ment, oppos it ion lo the propm;a l  which i s  fi nanced by pub­
l ic ly col lected funds has the e ffect of sh i rt ing the u l t imate 
source of power away from the people .  Do not the people 
themselves. as the grant ors of the power of government. have 
the right to freely pet i t ion for what they be l ieve is an 
improvement in the exercise or that power? Publ ic ly 
financed opposit ion to the exerc i se of that r ight contravenes 
the mean ing of both the First Amendment to the Un i ted 
S tates Const i tu t ion and Art i c l e  V. Sec t ion I of the 
Const i tu t ion of Colorado. 

Id .  at 360. 36 1 .  The pract ice of us ing tax generated publ ic funds lo oppose a 
c i t izen i n i t ia t ive was l i kewise found to be an un lawfu l  pract ice in Campbel l  
v .  Arapahoe County School District No. 6. lJO F.R . D. 1 89 ( D.  Colorado 1 98 1  ) .  

Art ic lc  I .  sect ion 2 of Idaho's Consl i tu t  ion stales :  · · 1 a 1 1 1  pol i t ical 
power is i nherent in the people ." The i n i t iat ive was estab l i shed as a means of 
exerc is ing th is  power. Idaho Const i tu t ion art ic le 3. section I .  Because of the 
ceniral i mportance of  the in i t iat ive process in protect ing the pol i t ical power 
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vested in  the people, interference with the right of i n i t iat ive by the use of gov­
ernment resources in opposi tion shou ld  be regarded wi th  suspicion.  

The use of  publ ic funds to support or oppose a statewide in i t iat ive 
could be considered a v i olat ion of the prov i sion of the Idaho Const i tut ion pro­
h ib i t ing the use of publ ic funds for a private benefi t .  I n  Schulz v. State of 
New York. supra . the court considered whether publ ic funds used in support 
of a loca l referendum v io lated a New York const i tu t ional prov is ion s imi lar lo 
Idaho's const i tut ional prov isions proh ibi t ing the grant ing or loaning of the 
state's money or c redit to private ind iv iduals .  The New Yor k  court rec ited the 
h istory of New York 's prov is ion. which is substant ial ly the same as Idaho's. 
Both proh ib i t ions arose out of a fear of government subsid ization of the ra i l ­
road industry. The New York court he ld :  

We th ink it is  unassa i l able tha t  the use of publ ic 
funds out of a stale agency 's appropriat ion to pay for the pro­
duct ion and distr ibution of campaign materials for a po l i t ical 
party or a pol it ical  candidate or  part i san cause in any e lect ion 
wou ld fa l l  squarely wi th in t he proh ibi t ion of Art ic le V I I ,  
Sect ion 8 ,  Subsect ion I o f  the Const i t u t ion. Man ifest ly. 
us ing publ ic moneys for those purposes would const i tute a 
subsid izat ion o f  a non-governmental ent i ty-a pol i t ical 
party, cand idate or pol i t ical cause advanced by some non­
governmental group. Contras t ing ly. a governmental agency 
docs not v iolate Art icle V I I ,  Sect ion 8, Subsect ion I ,  merely 
by us ing taxpayers· funds for the va l  id governmental pur­
pose of encourag ing the publ i c  to part ic ipate in a democrat ic 
process by vot ing in an e lect ion .  Nor would that const i tu­
t ional prov is ion prevent the use of publ ic funds to inform and 
educate the publ ic in a reasonably neutra l  fashion on the 
issues in an elect ion so that voters w i l l  more knowledgeably 
exerc i se the ir  franch ise. 

Id. al 1 230. In Schu lz, the plai n t i ffs were chal lenging a local board of edu­
cat ion's use of publ ic funds for the preparat ion and d i st ribut ion of promo­
t ional materia l s  advocat i ng an affi rmat i ve vote on a bond propos it ion sched­
u led for publ ic  ret'crcndum.  
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f. First Amend ment I m plications 

You have ra i sed the i ssue of whether t he First Amendment to the 
Un i ted S tates Const i tu t ion imposes restr ict ions on the use of publ ic funds to 
advocate in favor or in oppos i t ion to ba l lot measures. The F irst Amendment 
as a potent ial source of  restr ict ion on such use as is noted in  Mounta in  States 
Legal Foundat ion v. Denver School Dist rict No .  1 ,  s111Jrn. However, most 
courts appear to have avoided F irst Amendment i ssues. They have construed 
these cases as issues of government power to expend funds on bal lot i ssues 
rather than examin ing  the i ssue of whether the expendi ture is an infringement 
upon a c i t izen 's Fi rs t  Amendment rights. Some courts have noted that the 
right of free speech involves a lso the r ight not to speak and that necessari ly 
involves the r ight not to have one's money spent  in support of an issue with 
which one disagrees. Most often, the F i rst Amendment issue is not reached 
because t hese cases do not involve First Amendment quest ions, but ,  rather, 
i nvolve i ssues of the  power or authority or government to lega l ly  spend 
money lo infl uence the outcome or elections. 

In Anderson v. City of Boston, 380 N .  E.2d 628 ( Mass. 1 978 ). the 
court noted : 

We are offered l i t t le ass i stance from prior decis ions. 
A l though for more than 50 years the d ue process c l ause of 
the fourteenth amendment has protected the l i berty of  speech 
from invas ion by state action. there has been no jud ic ial con­
s iderat ion of the impact of the rights or freedom or  speech on 
the right of state or local governments to use public funds to 
advocate a pos it ion on a question be ing submi tted to voters . 

Id. at 635 ( c itat ions omi tted ) .  

I n  State v .  Kramarsky, 375 N.Y.S . 2d 235 ( N .Y. Sup .  Ct. 1 975 ) .  The 
p la in t i ffs were chal lenging expend i tures by the New York Human R ights 
Commiss ion in  support of a const i tut ional amendment to be submi t ted to the 
voters. The court he ld that the i ssue to be exam i ned was not free speech .  but, 
rat her. the power and authority of government to use publ ic funds in a pol i t i ­
ca l  campaign: 
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Thus the i ssue ra ised by the instant appl icat i on is not  
one concerning freedom of speech or assoc ia t ion, but  
whether i t  i s  a proper funct ion or  a s ta te agency to act ively 
support a proposed amendment lo the slate const i tu t ion 
which i s  about to be presented to the electorate i n  a statew ide 
referendum.  

Id. a t  237 .  I t  mus t  be  noted tha t  the issue in  the  New York case was  not the 
free speech rights of those chal lenging the expendi ture, but, rather. the First 
Amendment rights or the Human Rights Commiss ion and its d irector to USC 
state funds to campaign agai nst the const i tut ional amendment .  

I n  Campbel l  v. Arapahoe County School District No .  6,  90 F. R .D. 1 89 
( 1 98 1  ) ,  the court was urged by the defendants to i n terpret Colorado 's 
Campaign Reform Act in such a way as to perm i t  expend i tures of pub l ic  mon­
eys in favor of ba l lot issues. Regard ing th is argument , the court s tated that 
such an in terpretat ion might v iolate the F i rst Amendment : 

Read ing Sect ion 1 -45- 1 1 6 in the manner urged by 
the defendants wou ld  also in fr inge upon those ind iv idual 
freedoms w h ich arc protected by the Fi rst Amendment lo the 
Un i ted States Const i t u t ion, appl icable to the States under the 
Fourteenth Amendment . 

Id. at 1 94 .  

One place where the courts have applied First Amendment princ iples 
to the area of pub l ic  funds i s  the expend i t ure of mandatory student fees. I n  
l ight  o f  the First A mendmen t ,  courts have considered a number o f  cases 
involv ing the USC o f  mandatory fees to fund cont rovers ia l  or object ionable 
act i v i t ies .  Smi th V. Board or Regents, 844 P.2d 500 (Ca l .  1 993) ,  dealt wi th 
the expendi ture or m andated student fees. The Smith cou rt he ld :  

To summarize. Keller and A/)(Jod teach that the state 
may compel a person to support an organ ization if there i s  a 
sufficient ly  compel l i ng reason to  do so, and that the organ i ­
zat ion \ use or  mandatory contr ibut ions must be germane to  
the purpose that just i fied the  requ i rement or  support . 
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Id. a l  508. 

Perhaps the most recent or these cases i s  Southworth v. Grebe, ct a l .  
( Eastern Distric t  W i s .  96-C-0292-S ) ( s l i p  opi n ion ) .  I n  that case, three stu­
dents al  the  Univers i ty of Wiscons in  - Madison sued the un ivers i ty 's board or  
regents c l a iming tha t  the student act i v i ty fees were used to support student 
organ iza t ions engaged in pol i t ical or ideological act iv i t ies .  Al least part of the 
object ion of the students was that their be l iefs were very d ifferen t  from the 
act i v i t ies they were being compel led to support . The d i strict court granted 
summary judgment to the p la in t i ffs primari ly because the i r  Firs! A mendment 
right lo free speech had been violated . 

I n  analyzing the case, the court iden t i fied Firs! A mendment concerns, 
framing t he issue: 

I n  th i s  case, p la int i lTs contend that the use of manda­
tory segregated fees to subs id ize studen t  organ izat ions that 
a rc engaged in pol i t ical and ideological  act i v i t ies v io lates 
t heir F irst Amendment rights not to be compel led to speak 
and assoc iate. Defendants argue that the mandatory segrega­
t ion ree does not compel speech on beha l f  of p la in t i ffs, but 
rather funds the express ion of  d i fferent v iews at the 
U n ivers i ty o f  Wisconsin. To the extent that the segregated 
fee infringes plai n t i ff's First A mendment rights, defendants 
claim that such i n fr ingement i s  just i fied by the un ivers i ty 's 
compe l l ing interest i n  prov id ing opport uni t ies for free and 
w i de rang i ng d i sc ussion of com pet ing v iewpo in t s .  
A ccord ing ly, the part ies ' arguments in t h i s case requ i re the 
court lo str ike a balance between two very sign i ficant com­
peting interests: t he pla int i ffs ' cnnsl i l u t ional r ight nol to be 
compe l led to financ ia l ly subsidize po l i t ical or ideological 
act iv i t ies, balanced against the board of  regents authori ty to 
promote the univers i ty 's educat ional m ission by prov id ing 
opportun i t ies for the free express ion of d iverse v iewpoin ts on 
d i fficu l t  and chal leng ing issues. 

S l i p  op. a t  1 1 . S i nce the issue involved fundamental rights ,  strict scru t iny was 
appl ied: 
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Because the imposi t ion of  mandatory fees impl icates 
both freedom of speech and freedom of associat ion, the court 
must consider p la int i ffs ' c la ims us ing a strict scru t iny ana ly­
s i �; .  S trict scru t iny prov ides that a state may infri nge upon 
one 's First Amendment ri ghts to freedom of speech or free­
dom of assoc iat ion if i t  serves a compel l ing state in terest , 
unrelated to suppression of ideas, and cannot be ach ieved 
through less restrict ive means. Chicago Teacher 's Un ion, 
Local No. I AFT. AFL-C IO v. Hudscn. 475 U.S.  292, 303 
Note 5 ( 1 986 ) .  

Id. The court in Southworth held that d i stribu t ion of mandatory student fees 
to subsid ize pol i t ical or ideological  student organizat ions m ight be permiss i ­
ble. but any program prov iding for d is tr ibut ion of such funds must  be care­
fu l ly ta i lored : 

Accord ingly. just as the Smith court found that the 
students at LJ .C. Berkley were forced to support groups 
whose primary funct ion was to promote pol i t ical and ideo­
logical act iv i t ies, plai n t i ffs arc being compel led to subs id ize 
student organ izat ions at LJW- Madison whose educational 
benefi ts to the LJW-Mad ison arc incidental to some student 
organ izations '  po l i t ical and ideo logical act iv i t ies. Th is court 
need not determ ine i f  each and every of the e ightccn groups 
that p la i nt i ff spec i fica l ly  chal lenged offer educat ional bene­
fits that just i fy the infringement of pla int i ffs' speech and 
associa t ional rights. As long as more than a de min imus 
number of student organizations arc us ing the i r  fund ing from 
the segregated fee to engage in primari ly  pol i t ical and ideo­
logical act i v i ty, defendant 's  infr i ngement of pla int i ffs ' First 
Amendment ri ghts cannot be lega l ly  just i fied . . . .  

. . . The un ivers i ty 's compe l l i ng interest i n  
promot ing the  free exchange of  ideas by subs id iz ing the 
po l i t ical  and ideological student organ izat ions docs not just i ­
fy such infringement because the univers i ty hasn' t  carefu l ly 
ta i lored the implementat ion of i t s  interest so as to avoid the 
unnecessary i n fringement of  the First Amendment R ights of 
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those students who d isagree with the polit ical and ideologi­
cal messages be ing advocated by certain  s tudent organiza­
t ions. This i s  not to  say that t hese polit ical and ideological 
student organ izat ions cannot be funded by segregated fees of 
those s tudents who do not object. These pol i t ical and ideo­
logical student organ izations contribute in a l imited manner 
to the education funct ion of state un ivers i t ies and can be 
funded by mandatory student fees such as the segregated fee, 
however. the un ivers i ty must provide some sort of opt out 
provis ion or refund system for those st udents  who object to 
subs id izing poli t ical and ideological s tudent organ izations 
with wh ich t hey d i'iagree. Because the part ies have agreed to 
fash ion the i r  own re;;1edy in the event v iolat ion of plaint i ffs ' 
const i tu t ional rights ex : -;ts, th i s  court w ill not address al th i s  
t ime that which i t  be: n ·  vcs may be the appropriate remedy. 

Sl ip op. at 8, 9 .  

The court recogniz•:d some leg i t imate un ivers ity in terest in  funding 
act ivi t ies or  organ izat ions which are poli i ical or ideological. However, i t  
appears that t he  court also had in m ind  a remedy wh ich would provide a 
refund to students of that port ion of the i r  student fee which would otherwise 
go to subsid iz ing such an act ivity. The court felt that given the un ique c i r­
cumstances of the un ivers i ty community such a balance was necessary to pro­
vide for the free flow and exchange of ideas. 

I t  appears that a un iversity may support student organ izations through 
mandatory student fees because the free exchange of ideas i s  germane to the 
un iversi ty's m i ssion. However. safeguards mus t  be bu ilt in  to any such sys­
tem. Such safeguards might include provisions for refunding money lo stu­
dents who disagree with poli t ical or ideological act ivit ies wh ich do not d irect­

ly relate to the un iversity's primary mission. 

g. A p pl icability of Sunshine Law to Governmental Entities 

Whether or not the state's Sunsh ine Law, Idaho Code § § 6 7-660 I 
through 6628, applies  to state agencies i s  primarily a matter of statutory inter­
pretat ion. The Sunsh ine Law 's defin i t ion of "person" includes "an individ-
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ua l ,  corpora t ion, associat ion, fi rm, partnersh ip ,  committee, pol i t ica l  party, 
c l ub, or other organ ization or group of persons ."  Idaho Code * 67-6602( 1 ) . 
I n  add i t ion, publ ic agencies genera l ly do not receive contribut ions, one of the 
t riggering elements to be considered a "pol i t i ca l  committee." S ince publ ic 
agencies do not fal l  wi th in  the defin i t ions of the Sunshine Law, they arc not 
subject to i ts prov is ions. 

The primary purpose of the state 's Sunshine Law is one of d i sclosure .  
Both the Pub l ic Records Act  and the Open Meet ing Law apply to state agen­
cies .  These l aws probably provide the appropriate disc losure as wel l  as assur­
ing that the publ ic ent i t ies ' business is conducted in a publ ic forum. 

Constru ing the state 's Sunshine Law in such a fash ion as to apply i t 
to  governmental ent i t ies might imply that the governmental ent i t ies have the 
right to make pol it ical contri but ions. I n  other words, state agenc ies and 
branches of government need not be subject to the state 's Sunsh ine Law 
un less i t  i s  fe l t  that they possess the power or should be granted the power to 
make pol i t ical contri but ions or to attempt to i n fl uence the outcome of elec­
t ions .  

The l ack or ment ion of governmental ent i t ies i n  a state Sunsh ine Law 
was cited by the Massachusetts court i n  A nderson v. C i ty of Boston, supra, i n  
support o f  the  propos i t ion that the  state agencies lacked the authority to spend 
funds in oppos i t ion to a state referendum. The Massachusetts ' Sunsh ine Law 
is found in  the General Laws of Massachusetts, Chapter 55.  I n  re ly ing upon 
the Massachusetts Sunshine Law in support of its conclusion , the court held: 

We i nterpret G .L.c. 55 as i ntended to reach a l l  pol i t­
ical fund rai s ing and expend i tures wi th in  the commonweal th .  
The absence of any reference to municipal  corporations i s  
s ign i ficant, not as  an  ind icat ion that munic ipal action to 
i n fl uence election resu l ts  was intended to be exempt from 
regula t ion, but rather as an ind icat ion that the Legis lature did 
not even contemplate such munic ipal act ion could occur. We 
not ice judic ia l ly  that t rad i t iona l ly  mun icipa l i t ies have not 
appropriated funds to infl uence elect ion resu l ts .  I f  the 
Legis la ture had expected munic ipa l i t ies would engage in 
s uch act ivi t ies or intended that they cou ld, G . L.c. 55 would 
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have regulated those act iv i t ies a s  wel l .  We thus construe 
G .L.c. 55 as preempt ing any right which a mun ic ipal i ty 
m ight otherw i se have to appropriate funds for the purpose of 
i nfl uenc ing the resu l t  on a referendum quest ion to be s ubmi t ­
ted to  the  people at a state elect ion.  

Id. at 634. 

h. Remedies/Penalties 

The absence o f  Idaho case law i n  th i s  area makes it d i fficult to deter­
mine what is the most appropriate remedy to be pursued in cases where gov­
ernmental ent i t ies or o fficers m isuse pub l ic funds to infl uence the outcome of 
elect ions. At the outset ,  it appears that c i v i l  remed ies are probably the most 
appropriate .  The appropriateness or a part icu lar remedy w i l l  depend upon the 
facts of each case. 

The primary cr iminal provision that could apply to a publ ic agency or 
officer is Idaho Code � 1 8-570 1 -M isuse of Publ ic Money by Officers, 
which prov ides : 

Each o fficer of th i s  state, or of any county, c i ty, town. 
or d is trict  of th is state . and every person charged w i th the 
receipt .  safekeeping, t ransfer or d isbursement of pub l i c  mon­
eys. who . . .  [ w J i thout authori ty of l aw. appropriates the 
same or any portion thereof to h i s  own use, or to the use of 
another . . .  [ i J s  pun ishable by imprisonment in the state 
pri son for not less than one ( I )  no more than ten (I 0) years, 
and is d isqual i fied rrom holding any office in th i s  state. 

The severe pena l ties i mposed by th i s  code section are a strong deter­
rent .  As a crim inal statute, it is to be enforced by a county p rosecutor. An 
aggrieved c i t i zen cannot pursue en forcement on h i s  own and t herefore must 
rely upon government to remedy the shortcomings  of government. More 
important l y. however, the annotat ions to � 1 8-570 I concern more trad i t ional 
embezzlement and theft s i tuat ions. There are no reported cases where this 
statute has been used to pursue a publ ic agency or o fficer for spending money 
ro i n fl uence the outcome of an e lection. 
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The Adminis trat ive Procedure Act  (APA )  may also provide remed ies 
lo c i t izens who object lo the action of a publ ic agency which i s  subject to the 
APA. This  remedy would be pursued through the judicial  review provis ions 
of the APA .  Under I daho Code * 67-5273 (3 ), an aggrieved party may file a 
peti t ion for judicial review of a "final agency act ion other than a ru le or order 
. . .  wi th in  twenty-eight (28 )  days of the agency action, . . . .  " Not a l l  publ ic 
ent i t ies are subject to the APA. The APA does not cover the actions of local 
government ent i t ies. 

A third remedy would be for an aggrieved c i t izen to seek in junct ive 
re l ief against the publ ic ent i ty. The standards for either gran t ing or denying 
a pre l im inary i nj unction are set out in  Idaho Ru le  of Civil Procedure 65(e ) .  
I njunct ive re l ief i s  prospect ive in  nat ure and may not prov ide sat isfaction in 
cases where the act ion complained of has been completed . I n  addi t ion, in  
H arris v .  Cass i a  County, 1 06 Idaho :'i 1 3 , 68 1 P.2d 988 ( 1 984), the Idaho 
S upreme Court held that a pre l iminary i nj unct ion i s  granted only in extreme 
cases where the right is very clear and it appears that i rreparable injury w i l l  
flow from i t s  refusal .  

A board or pub l ic offic ial who authorizes the expendi ture of publ ic 
funds which is later found to be i l legal m ight be personal l y  l iable for the 
money spent .  In other words, the board or officer who authorizes spend ing to 
advocate for or aga inst  a bal lot issue might be cal led upon to refund to the 
publ ic agency the amount of the expendi ture .  

As noted above, there are numerous cases around the Uni ted States 
where c i t izens have fi l ed su i t  against publ ic ent i t ies when those ent i t ies have 
spent money to attempt to infl uence the outcome of an e lect ion .  Few of these 
cases have discussed stand ing.  Th is seems remarkable g iven the re luctance 
of courts to grant standing to individual taxpayers who feel aggrieved by gov­
ernment act ion. Those cases which have addressed stand ing have done so i n  
only a cursory fashion.  The court in  Stern v. Kramarsky, supra .  simply ruled 
that the p la in t i ff had s tand ing to bring the act ion and did not provide any fur­
ther explanat ion : 

Moreover, as a taxpayer and as president of an 

organiza t ion campa ign ing aga ins t  the H u man R ights 
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A mendment ,  the p la in t i ff Annette S tern has requ isi te stand­
ing to maintain this action. 

Id. at 240 (c i tations omi tted ) .  The New York court d id not d iscuss the partic­
u larized i njury of the plaint i ff, although perhaps i t  i s  noteworthy that the court 
spec ifical l y  mentioned that the plain t i ff was president of an organ ization 
campaign ing against  the human rights amendment .  Members or organiza­
t ions who are sponsoring ba l lot measures which are opposed by governmen­
tal ent i t ies might have the particularized injury requ ired to maintain s tand ing. 

I nj unct ive re l ief  was seen as an appropriate remedy i 1 1  Anderson v. 
C i ty of B oston, supra. However, Chief Just ice Hennessey writ ing for the 
Massachuselts Supreme Court, h in ted that rel ie f  beyond injunction might be 
appropriate: 

We come fina l ly  to the rel ier  to which the p la int iffs 
are ent i t led.  They seek an inj unction against the c i ty and i ts 
employees from tak i ng certai n  action for the purpose or 
e ffect of i n fl uencing the outcome of the vote on the c lass i fi ­
cat ion amendment. 

The order which was entered on July 1 9, 1 978 ( see 
note 5 above ) ,  deal t  w i th  the expenditure of funds. Such an 
order is appropriate i n  an act ion  brought under G .L.c. 40, 
Sect ion 53 where a mun icipal i ty  is about to raise or expend 
money for purposes not authorized by law. 

Thal order enjoins the c i ty from using any funds 
spec ifica l ly  appropriated to be u sed to i n fl uence a vote on the 
c lassification amendment. Of course , the c i ty has no author­
i ty  to use other appropriated funds, i nc luding serv ices of any 
employees paid from funds appropriated for other purposes, 
for the purpose of in fl uencing t hat vote. In our d iscretion ,  
however, we decl ine to i ssue an  order concerning municipal 
funds of any greater breadth than that a l ready entered. We 
ant ic ipate that  the c i ty w i l l  adhere to the requ irements of the 
law which are stated in th is  opi n ion. No claim has been made 
concerning t he recovery of funds a l ready expended.  
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Normal ly, G .L.c .  40, Sect ion 53 ,  "does not au thorize the 
undoing of  completed transact ions ." We decl ine  to express 
any v iew concerning whatever obl igat ion there may be to 
restore, or to seek to recover, t hese amounts which were paid 
not only after this act ion was commenced, but a l so after the 
defendants had knowledge of  the action . . . .  

Our Order made no expl i c i t  reference to the use of 
c i ty fac i l i t ies, equipment ,  and suppl ies to advocate adopt ion 
of the c lassi fi cat ion amendment .  The city in tends to use 
o ffice space and telephones for th i s  purpose and to make 
them avai l able to volun teers. It also in tends to prov ide pri n t­
ed materia l s  for distr ibution to the voters. From what we 
have said, it is  apparent that t he c i ty's use of te lephones and 
printed m ateria ls prov ided by publ ic funds, and i ts use of 
fac i l i t ies paid for by publ ic funds, would  be i mproper, at least 
unless each side were g iven equal representation and access. 

Id. at 640-4 1 .  

I n  Independent School Distri c t  No. 5 v. Col l ins ,  1 S Idaho 535 ,  98 P.2d 
857 ( 1 908 ) , two taxpayers brought legal action against a school board trustee 
to 1 ecover from the trustee the money paid to h i s  bus iness pursuant to a con­
tract which was said to v iolate prov is ions of Idaho l aw. The distr ict  had paid 

the b i l l  t o  the trustee's business and the school board refused the demands of 
the pla in t i ffs to seek rest i tu t ion from the defendant t rus tee. Regard ing the 
remedy the Idaho S upreme Court he l d :  

I f  money is i l lega l ly paid on such void contract, the 
d i strict may recover i t  back and in  case the d i str ic t  refuses to 
do so ,  any taxpayer of  the d i s t rict may, for and on beha lf  of  
the  d istr ict ,  maintain an act ion for the  recovery o f  the money 
so i l lega l ly  paid. 

1 5  Idaho at 54 1 .  

I t  i s  not c lear whether Idaho courts would so easi ly find that taxpayers have 
stand ing to bring these actions today. 
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In the area of s tudent fees, i t  appears from the Southworth ca�·e that 
students who m ay disagree wi th the use of s tudent funds for pol i t ical or ide­
olog ica l  purposes must be given the opportun i ty of receiving a refund on that 
portion  of their  mandated student fees which went to support the pol i t ical or 
ideo logical act iv i ty. Th is  resu l t, rather than a strict prohib i t ion on expendi ­
tures, appears to be a recogni t ion that un ivers i t ies are to foster the free flow 
of i n formation as wel l as to encourage publ ic  debate. 

CONCLUSIONS 

Publ ic agencies may not  spend money to infl uence the outcome of  
e lect ions. Wh i l e  publ ic funds may be  spent to encourage voter part icipation 
or to represent fairly both s ides of an i ssue, funds may not be spent  simply to 
support or to defeat a part icular bal lot i ssue. Government may sponsor can­
didate debates, debates on bal lot issues and, in the case of bond e lect ions, cer­
tain basic informat ion such as the amount of the bond sought ,  what it i s  to be 
used for and i ts  effect upon property owners. 

Certain ly, e lected offic ia ls  may state their pos i t ion on i ssues of the 
clay, a s  wel l  as their opin ion on bal lot measures.  School boards may pass res­
olut ions ind icat i ng their pos i t ion on a bal lot measure, but the expendi ture of  
publ i c  funds to defeat a measure or to  support a measure is prohib i ted. 

The courts have used s trong l anguage in  condemn ing the practice of  
spend i ng publ i c  funds to i n fl uence the  outcome of e lec t ions .  The 
Massachusetts court in A nderson v. Ci ty of B oston, supra. statep:  

Fairness and the appearance of fa irness are assured 
by a proh ibit ion against us ing pub I ic tax revenues to advo­
cate a posi t ion wh ich certain taxpayers oppose. The com­
monwea l th 's interest in  fairness and in the appearance of fai r­
ness i s  part icu larly s ignificant i n  the face of the defendan t 's 
argument that no l im i t  may be imposed on the c i ty 's expen­
di ture of  tax revenue for vigorous advocacy on a referendum 
quest ion. On th i s  view, the commonwealth i s  apparent ly 
powerless against pol i t ical ent i t ies of  i ts own creation. 
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Assuming that the commonweal th has  no r ight  to 
res trict such advocacy where there i s  no oppos i t ion from any 
affected c i t izen, the commonwealth h as a compel l ing i nterest 
in restrict ing such advocacy where the affected ci t izenry are 
not i n  unanimity. The commonwea l th has an i nterest in 
assuring that a dissen t ing m i nority of taxpayers is not  com­
pe l led to finance the expression on an e lection i ssue of v iews 
wi th  which they d isagree. U n l i ke the shareholders of a pri­
vate corporat ion, real estate taxpayers such as p laint iffs can­
not avoid the financial consequences of the c i ty 's appropria­
t io n  of funds. 

380 N .E. 2d at 639 (c i tations omi tted). 

S i mi lai-ly, the court in Mountain States Legal Foundation  v. Denver 
School District No. I ,  supra, stated: 

I ndeed, every court w hich has addressed the issue to 
date has found the use of pub l ic  funds for partisan campaign 
purposes improper e ither on the ground that such use was not 
expl ic i t ly authorized or on the broader ground that s uch 
expenditures are never appropriate. As in the i nstant case, 
the majority of these decis ions related to expenditures in con­
nection with bond e lections. 

Underlying this un i form judi cia l  rel uctance to sanc­
tion the use of publ ic funds for elect ion campaigns rests an 
imp l ic i t  recognit ion that such expend i tures raise potent ia l ly  
serious const itut ional quest ions.  A fundamental precept  of 
th is  nation 's democratic electoral process is that the govern­
ment may not "take sides" i n e lection contests, or bestow an 
unfa ir  advantage on one of several competing factions. A 
principal  danger feared by our  country 's founders lay i n  the 
poss ib i l ity that  the holders of government authority would 
use official  power i mproperly to perpetuate themselves or 
the i r  a l l ies in office. The selective u se of pub l ic funds in 
e lect ion campaigns, of course, raises a spectre of just �uch an 
improper distortion of the democrat ic e lectoral process. 

5 7  



I N FOR M A L  G U I DELI NES O F  TH E ATTORNEY GEN ERAL 

459 F. S upp. at 360 (citat ions omillcd) .  Perhaps the strongest language used 
in condemning expcndil ll res or publ ic funds to i n rtucnce the outcome or elec­
t ions came from the New York Supreme Court in Stern v. Kramarsky, supm. 
In that case, after  ru l ing that the New York Human Rights Comm ission cou ld 
not spend money to advocate in favor of passage of a human rights amend­
ment, the court went on to concl ude : 

The spectac le of state agenc ies campaign ing for or 
against propos i t ions or proposed const i tu t ional amendments 
lo  be voted on by the publ ic,  a lbe i t  perhaps wel l  mot ivated , 
can only demean the democrat ic process.  As a state agency 
s upported by publ ic funds, they cannot advocate the i r  
favorite posi t ion on  any issue or for any  candidates, a s  such. 
So long as they arc an arm or  t he state government, they must 
ma inta in a posi t ion or  neutra l i ty and impart i a l i ty. 

I t  would be estab l i sh ing a dangerous and ui11enablc 
p recedent to permi t  the government or any agency thereof, to 
u se publ ic  funds lo d issemi nate propaganda i n  favor or or 
against any issue or candidate. Th is  may be done by tota l i ­
tarian, d ictatoria l ,  or autocrat ic governments, bu t  cannot be 
tolerated. d i rect ly or indirect ly, in these democratic U n ited 
S tates of  America. This i s  t ru e  even i i' t he posi t ion advocat­
ed is bel ieved to be in the best i nterest of our country. 

Id. at 239.  

There i s  noth ing contained i n  the Idaho S tatu tes or in  Idaho case law 
to i ndicate that an Idaho court would  reach a d i fferent conc lusion.  

Very t ru ly  yours, 

W I LL I A M  A. VON TAG EN 
Deputy At torney General 
Director, In tergovernmental and 
Fiscal Law Div is ion 
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Apri l 30,  1 997 

M r. Don Heikk i la ,  Chairman 
Idaho Soi l  Conservation Comm ission 
P. 0. Box 83720 
Boise, ID 83720-0083 

THIS CORRESPONDENCE IS A LEGA L  GUIDELINE OF THE 

ATTOR N EY G ENERAL SUBMI TTED FOR YOUR G UIDANC E 

Dear Mr. Heikk i la :  

Your  request for guidance on the  question of  you r  Comm ission 's re l a­
t ionsh ip  wi th  the Idaho Department of  Agricu l tu re has been forwarded to me 
for response. In  1 984, the Department o f  Lands sought and recei ved gu idance 
on the statutory re lat ionship between the Department of  Lands and the Soi l 
Conservat ion Commission ("Commission") .  I n  1 997, the legislature enacted 
S . B .  1 24 1  ( 1 997 Idaho Sess. Laws, ch. 1 80), which severed the relat ionsh i p  
between t h e  Department o f  Lands and  the Commission,  and placed the 
Comm ission i n  a s imi lar relat ionsh i p  with the Department of Agricu l ture 
( " Department") .  I n  l ight of the recent statutory changes, t he Commission has 
requested t hat this office rev iew and update the 1 984 gu id ance. 

Q UESTIONS 

I .  What i s  the nature of the relat ionship between the Soi l  Conservat ion 
Commission and the Departmen t  of Agricu l ture'! 

2 .  Wha t  is the nature of  the  relat ionship between the So i l  Conservation 
Commission and the d i rector of the Department of Agricu l ture? 

3 .  What i s  the nature o f  the relat ionship between the administrator o f  t he 
So i l  Conservat ion Comm ission, and the d i rector of t he Department of  
Agricul ture'? 

4 .  What is the nature of the rela t ionship bet ween t he Soi l  Conservat ion 
Com miss ion and the adm i n i s t rator of the S o i l  Conservat ion 
Commission? 
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5.  Docs the Commiss ion staff report to the Commission adm inistrator 
and Comm i ss ion or to the Department of Agricu l ture d i rector'? 

ANSWERS 

The legis la t ive changes enacted by the 1 997 leg is lature th rough S .B .  
1 24 1  d id l i t t le to  c larify the ambigui t ies ident ified in  the  1 984 guidance letter 
and, in fact .  raise addi t ional questions about the nature of the re l at ionships 
wh ich you ident i fied in  your questions. 

1 .  The relat ionship between the Soi l Conservat ion Comm ission and the 
Department of Agriculture i s  cooperative in natu re .  

2 .  The relat ionship between the  Soi l Conservation Commission and the  
d i rector of  the Department of Agricu l ture (d irector) i s  cooperat ive in  
n ature. 

3 .  Beyond t h e  d i rector 's power of appointment,  t h e  statute prov ides no 
guidance regard ing the relat ionsh i p  between the admin istrator of the 
Commiss ion (admin istrator) and the d i rector. The legis la ture has left 
it to the part ies to forge a funct ioni ng organ izational struc ture. 

4. The statute provides no gu idance regard i ng the re lationsh ip  between 
t he Com m ission and the adm in is t rator, leaving it to the respective 
parties to create a workable organ i zational struc ture. 

5 .  The report ing re la t ionsh ips among t he Comm ission s taff. the 
Commission. and the admin i strator arc i nternal Commission mat ters . 
S ince the Com m i ss ion retains the power to h ire staff, i t  is wi th in the 
Commiss ion's power to estab l ish the l ines of authority and report ing 
relat ionsh i ps of staff. 

1 .  Background 

ANALYSIS 

The soi l conservation d istrict law was enacted i n  1 957 ( 1 957 Idaho 
Sess. Laws. ch. 2 1 8. p. 476, cod i fied as Idaho Code * 22-27 1 4  ct  seq. ). The 
act created the So i l  Conservat ion Comm i ss ion as an agency of  t he State of 
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Idaho and provided for the  creat ion of soi l  conservat ion dis tricts. The three­
member Commission was granted the authority to employ an adm in istrator 
and staff to carry out its statutory funct ions.  

I n  1 967 . the Commission was i ncreased from three to five members 
and the requ irements for appointment of Commissioners were rev ised ( 1 96 7 
Idaho Sess. Laws, ch .  28,  p. 48 ) .  

The next  substant ive change to the so i l  conservation d istrict law 
occurred i n  1 974. The 1 974 legis lature reorgan ized stale government by con­
so l idat ing agencies and functions to reduce the number ol' s tate agencies to 20 
( 1 974 Idaho Sess. Laws. ch.  1 7, p. 308 ) .  At that t ime.  the Soi l  Conservat ion 
Commission was p laced wi th in  the Department o f  Lands. The 1 974 legisla­
t ion d id l i t t le,  however. to impact the i ndependence or the Soi l Conservation 
Comm ission.  As d iscussed in the 1 984 legal gu idance memorandum, the 
Department or Lands exerc ised no d i rect con t ro l  or authority over the 
Comm ission, i ts  admin ist rator, or i ts s taff. The natu re of the re l at ionship 
between the Department of Lands and the Comm ission was solely coopera­
t i ve. 

2. 1 997 Legislation 

No other substan t ive changes were made to the soi l  conservat ion dis­
trict l aw un t i l  the 1 997 changes, which prec ipi tated th is request for gu idance. 
The 1 997 l egis lat ion inc l uded several changes of note. First ,  it added lan­
guage to the leg is lat i ve determ inat ion and dec larat ion of pol icy ( Idaho Code 
* 22-27 1 6( 0 ) )  emphas iz ing that the responsi b i l i t ies of the Comm iss ion 
inc luded providing "support and serv ice to soi l  conservat ion distr icts in the 
w i se use and enhancement  of soi l ,  water and re l ated resources." 

Second. the leg is lat ion removed the Commission from wi th in  the 
Department of Lands and p laced it  w i th in  the Departmen t  of Agricu l ture. 
According to the statement of  legis la t ive intent ,  t he re locat ion from the 
Department of Lands to the Department of Agricu l t ure was "designed to max­
i m ize techn ical staff expert ise, increase e ffic iency, enhance product i v i ty, and 
reduce dupl ication of  efforts ." 

Third, the legislat ion provided for a change i n  the manner of appoint­
ment of  the adm in istrator of  the Commission. Formerly. the appointment of 
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an adm i n istrator was a function wi th in  the sole discret ion of the Comm iss ion. 
The 1 997 leg is lat ion gave to the director of the  Department of Agricu l t ure the 
authority to "'appoint the adm in istrator of the Soi l  Conservation Commission 
from persons recommended by the Soi l  Conservation Comm ission . "  The 
Comm i ssion retains the authority to employ s uch other staff as it dee m s  nec­
essary. 

3. Discussion of Q uestions 

Question I concerns the re lat ionsh ip  between the Com miss ion and 
the Department of Agricu l ture. The 1 997 leg is lat ion 1 1 1ade no c hanges in the 
language governing the re lat ionsh ip  between the Commiss ion and the 
Depart ment when i t  moved the Com m i ssion from the Department of Lands to 
the Department of Agricu l ture .  There is noth ing i n  the leg is la t ive h i s tory 
which suggests that the association between the Commiss ion and the 
Department be anything other than cooperat ive i n  nature. Neither  the 
Comm i ss ion nor the director of the Department has any direct a u thori ty over 
the other. 

Question 2 concerns the re l at ionsh i p  between the Com m iss ion and 
the d i rector of the Depart ment of Agricu l tur e .  Whi le  the 1 997 leg is lat ion 
docs not expl ic i t ly  change the cooperat ive na\llrc of the relat ionsh ip  between 
the Commission and the d i rector, the legis lat ion docs cause a sh i ft in t he rel ­
at ive re lat ionsh i p  of the  two ent i t ies. As a practical matter. the 1 997 leg isla­
t ion effects a d iv is ion of power between the Commiss ion and the d i rector 
without  spec i fical ly del i neat i ng what powers are distributed or to whom they 
arc g ranted. Th is occurs as a resu l t  of the change in the manner of appoint­
ment o f  the adm in istrator of the Commission,  discussed e lsewhere in this 
memorandum.  

Both the senate and house committee minutes note that  S .B .  1 24 1  
was a compromise b i l l  drafted i n  response t o  s trong objections to  an origi nal 
b i l l  ( S . B .  1 1 47 ) .  As proposed, S . B .  1 1 47 inc l uded provis ions wh ich would 
have resu l ted i n  major changes to the soi l  conservation d istrict l aws, substan­
t ial ly i m pact i ng the independence of  the Com mission. The fact t hat a com­
promise b i l l .  wh ich reta ins the Commiss ion's  contro l  over i t s  sta ff and 
requ i res that the Commiss ion and the director act joint ly in appoin t i ng an 
admi n istrator was enacted, supports the concl usion that the relat ionship 
between the Commiss ion and the d i rector be cooperat i ve .  I f  e i ther ent i ty  acts 

62 



INFOR M A L  G U I DELINES OF THE ATTORNEY GENERAL 

wi thout  regard lo the o ther\ concerns.  the l i ke l i hood of an  impasse looms 
large. Thus, ii appears Iha! cooperat ion is not mere ly a suggest ion.  but a 
necess i ty. 

Quest ions 3 and 4 concern the relat ionship between the adm i n i strator 
and t he d i rector and t he re l at ionship bet ween the admin is t rator and the 
Comm ission . Clearly. the  1 997 legis la t ion a l tered these relat ionships when i t  
t rans ferred the  Comm iss ion \ authority lo  appoint  an  admin ist rator lo  t he 
d i rector of the Dcpartmenl .  This change affects the re lat ionship bet ween t he 
admi n i st rator and the d i rector. the Commission and i ts  adm in is t rator, and as 
ment ioned prev ious ly. t he re lat ionsh ip  bet ween the Commission and t he 
d i rector. A care fu l rev iew of the legis lat ion, t ogclhcr with legis lat ive h istory, 
prov ides no guidance as lo !he  precise nature of these re lat ionsh ips. Rather, 
the legis lat ive h istory suggests I ha! the leg i s lature intent iona l ly  l e ft these 
i ssues lo be resolved by the parties. 

a. The Adm i n ist rator of the Commis"-; ion and the Direclor  of the 
Depart men I 

The l eg is lat ive  changes t ransfer t he aut hori ty lo appo i n t  t he  
Commission 's  adminis trator from the Commission i tse l f  1 0  t he  d i rector of  t he  
Department .  Th i s  change docs no t  g ive  the  cl i reclor of t he  Departmen t  com­
p lete autonomy in  the appointment of t he adm i n islralor, however. The direc­
tor must  appoint  the admin is t rator "from persons recommended by the  Soi l  
Conservation Comm ission." This  language creates a d iv is ion of power 
between the Commission and the d i rector. The ambiguity that  th i s  c reates 
was poi n ted out during the  com m it tee hearings on Senate B i l l  1 24 l .  A num­
ber of  i ndividuals  expressed concerns regard ing the chain of command and 
i nquired about organ izational s tructure and report ing re lat ionsh ips ( M inutes 
of t h e  House Agricu l t ura l  A ffa i rs Com m i t lee, March l 0, 1 997 ) .  
Commiss ioner Rober! Gr iffe l responded to t hese concerns by stal ing t hat the 
Commission s t i l l  needs "to work out  concerns such as have been expressed 
today. A l l  of these th ings  can be worked out. but it takes t ime." Id. The leg­
i s l ature could have resol ved th i s  uncerta inty  by spec i fy ing the re la t ionsh ip 
between the d i rector and the adm in istrator, but  i i  chose not  lo, leav i ng the 
mailer to  be resolved by the part ies themsel ves .  

b .  The Commiss ion and the Adm in ist rator of the Commission 
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T h e  respons ib i l i t ies o f  the adm i n istrator were not enumerated i n  t h e  
prior statute, nor are they discussed i n  t h e  1 997 legis lat ion. Now, the  d i rec­
tor, rather t han the Commiss ion, has the authority to appoint  the adm inistra­
tor, but not h i ng in the 1 997 legis lat ion suggests that the responsibi l i t ies of the  
adm in istrator have changed. As d i scussed wi th  regard to the  re la t ionsh ip  
between the admin is t rator and the  d i rector, above, th i s  ambiguity is  not  inad­
vertent .  The legis la ture has le ft i t  up to the part ies to create an organ i zation­
a l  structure which i s  functional and a l lows the respect ive part ies to perform 
the ir  statutory obl igat ions cooperat ively. 

Quest ion 5 asks whether the Comm ission staff reports to the  
Commiss ion and adm inistrator or  to the  d i rector. Fol lowing the  1 997 statu­
tory changes, the Commission retained the  authority to  "em ploy such techn i ­
ca l  experts and such other agents and e mployees, permanent and temporary, 
as it may require ,  and shall determi ne their  qual i ficat ions, dut ies and com ­
pensat ion . "  ( Idaho Code * 22-27 1 8 . )  Report i ng re l at ionsh i ps among the sta ff, 
admin ist rator and Comm ission remain  an internal mat ter to be resol ved by the 
Comm iss ion.  

CONC LUSION 

The 1 997 changes to the soi l  conservat ion district law resu l t  i n  a 
s l ight  sh i ft in the  balance of power between the Soi l Conservat ion 
Commission and the agency wi th  which i t  i s  associated. The Comm ission, 
however, remains an i ndependent enti ty in a cooperat ive endeavor with t he  
Department of  Agricu l ture .  The  legis lature le ft to the Commission and t he 
d i rector of t he Department of Agricu l ture the responsibi l i ty  to further define  
t h i s  re lat ionship.  

The Com mission or the  d i rector may seek further c l ar ificat ion of t h i s  
relat ionsh i p  by agreement, execut ive  order, or further legis lat ive act ion. I f  
t h is office can be o f  assistance in  a n y  o f  these venues, please fee l  free t o  con­
tact us. 

S incere ly, 

R I N D A  J UST 
Deputy Attorney General 
Natural  Resources Divis ion 
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May 1 5 , 1 997 

M r. David Young 
Canyon Cou nty Prosecuting At torney 
1 1 1 5 A lbany Street 
Caldwe l l .  I D  83605 

THIS CORRESPONDENCE I S  A LEGAL G U IDELI N E  OF THE 

ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDA NCE 

Dear Mr. Young: 

I am wri t ing in response to your letter of Apri l  4, 1 997, requ esting 
guidance as to whether a presentence report must be d isclosed to a prosecut­
ing attorney, and t he m anner of such d isc losure. Spec i fically, you have asked : 
( I )  whether the department of correction must  disclose the complete contents 
of the presen tence report to the prosecut ing attorney prior to the sentencing 
hearing; (2) whether such disclosure requ i res prov id ing a copy of the report 
to the prosecuting a ttorney prior to the sentencing h earing; and (3 )  w hether 
there are any condi t ions the prosecut i ng attorney mus t  meet before rece iv ing 
a copy of the report. 

The answer to your fi rst ques tion is that the complete contents  of the 
report must be disclosed to the prosecut ing attorney. Idaho Criminal  Rule 
32(g) states in part , "Full disclosurr of the contents of the presenlence report 
shal I be m ade to the defendant ,  defendant 's counse l ,  and the prosecu t ing 
attorney prior to any hearing on the sentence except a s  here inafter prov ided." 
None of the l anguage that fol lows ind icates any perm i ssible l im i tat ion on  dis­
closure of the  contents to the prosecut ing a ttorney. 

I t  i s  not clear. however, that  th i s  disclosure is the responsibi l i ty of the 
department of  correct ion.  Rather, the disclosure appears to be the respons i­
b i l i ty of the court .  U nder ! .C.R.  32,  the court has the d i scretion to order a pre­
sen tence report. The general tenor of Rule  32 appears to leave the p resen­
tcnce invest igation and report process wi th in  the control of the trial cour t .  
Further, I .C .R .  33 . 1 ( a ) ,  perta in ing to presentence reports i n  capital cases , 
states i n  part , "After  receiv ing the presentence inves t igation report, and del iv­
er ing a copy thereof to the defendant or defendant 's counsel and to the pros-
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ecut ing attorney, the  court sha l l  . . .  ho ld  a sentencing hearing  . . . .  " A l though 
this s tatement app l ies only to cap ital  cases, i t  reflects an i n tent ion to g ive the 
t ria l  court respons ib i l i ty for disclosure of presentence reports. The trial court 
wou ld  therefore have responsibi l i ty for see ing to i t  that t he contents of the 
report are disclosed ,  and would  have contro l  over the manner of d isc losure.  

With regard to your second quest ion, there is an expl ici t  requ irement 
i n  cases where the death pena l ty i s  authorized that a copy of  the presentence 
report be del i vered to the defendant or defendant 's counsel and the prosecut­
ing attorney. l .A .R .  33 . 1 (a ) .  There is no such expl ic i t  req u i rement in other 
cases,  and so the manner of d isclosing the  contents of the report in such cases 
woul d  be wi th in  the control of the trial  court. Providing a copy of the report 
to the prosecut ing attorney is the usual pract ice and the most efficient method 
of such disclosure. For i nstance, the v ic t im of a crime has a right to read the 
prescn tcncc report prior to the sentenc ing hearing . Idaho Const i tut ion, article 
I ,  sect ion 22(9) ;  Idaho Code * I 9-5306 ( h  ) .  The prosecut i ng attorney is  often 
in the best pos i t ion to ensure that  the v ic t im is a fforded th i s  right, but he or 
she can do so only i f  provided wi th a copy of the prcsentcncc report. 

Your th i rd q uestion is whether there arc any condi t ions the prosecut­
ing attorney must  meet before rece iv ing a copy of the prescntcncc report . 
There arc, of course, requirements of confident i al ity contained i n  l .C .R.  32, 
and the prosecut ing a ttorney must be prepared to comply with those. We arc 
not aware of any other condi t ions that arc appl icable. I n  the absence or i n for­
mation as to the type of condi t ions that you have i n  m i nd, we cannot provide 
further gu idance. 

Please contact me if you have any addi t ional ques t ions or if we can 
be or  further help.  

S incere l y, 

M ICHAEL A .  H EN DERSON 
Deputy A ttorney General 
Chief, C ri mi nal  Law Divis ion 
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1 une 4,  1 997 

M r. Doug Werth 
B laine County Prosecuting Attorney 
Box 756 
Hai ley, I D  83333  

THIS CORRESPONDENCE I S  A LEGA L  G U I DELINE OF T H E  

ATTORNEY G E N E R A L  SUBMITTED FOR YOUR G UIDANCE 

Dear Doug: 

This letter is in response to your inq u i ry concerning the i mpl ications 
of the fu l l  fa i th  and credit prov isions of  1 8  U .S .C. * 2265. Subsect ion (a) of 
that statute provides: 

Any protect ion order i ssued that is consistent with 
subsect ion ( b) of this section by the court of  one State or 
Indian tribe ( t he issu ing state or Indian tribe)  sha l l  be accord­
ed fu l l  faith and cred i t  by the court of another S tate or I ndian 
tribe ( the en forcing S tate or I ndian tr ibe)  and enforced as i f  i t  
were the  order of the  enforcing State or  tribe. 

Subsection ( b) of the statute requires that the protec t ion order to be 
en forced has been i ssued by a court hav ing j u ri sdict ion over the part ies and 
matter, and that reasonable notice and opportuni ty to be heard have been 
g iven to the person against whom the order is issued. 

The di fficu l t ies in applying th i s  statute become apparent when we 
look at the l anguage of Idaho Code * 39-63 1 2 , which is part of our Domest ic 
Violence Crime Prevention Act :  

( I )  W henever a protect ion order is granted under th is  
chapter and the respondent or person to be rest rained had 
notice of the order, a v iolat ion of the prov isions of the order 
or of a prov i sion excluding the person from a residence shall 
be a m isdemeanor . . . .  
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(2) A peace officer may arrest w i thout a warrant and 
take i n to custody a person whom the peace officer has prob­
able cause to bel ieve has v iolated an order i ssued under th is  
chapte r, i f  the person restrained had not ice of  the order. 

Idaho Code * 1 9-603(6)  a l so a l l ows for arrest without a warrant for 
v io lat ions of I daho Code * 39-63 1 2, based upon probable cause, even where 
the o ffense d id  not occur  in the presence o r  the officer. 

Your  quest ions concern the in teract ion between these federal and 
state statutes. F i rst, may a person be con v icted under Idaho Cude * 3 9-63 1 2  
where the protect ion o rder violated was i ssued by another s tate, desp i te that 
statu te 's reference to protection orders "granted under th is chapter'"? Second, 
do the  powers of arrest arising from * 3 9-63 1 2  apply to viol at ions of protec­
t ion orders issued by other states? And, th i rd,  what is the e xtent of Idaho's 
fu l l  fai th and credit obl igation under 1 8  U .S.C. * 2 265? 

We have conc l uded that :  ( I )  A person probably cannot be convicted 
for a violat ion of Idaho Code * 39-63 1 2  where the underly ing order was 
issued by another state. ( By "another state," I refer to I n d ian tribes and 
"states," as defined in 1 8  U .S.C. * 2266, other than Idaho . )  (2) The arrest 
powers emanat ing from * 39-63 1 2  do not apply to v iolations of orders issued 
in another state,  although other sources of arrest power may be ava i l able in 
such s i tuat ions.  (3)  U nder the fu l l  fa i th  and cred i t  provision of  1 8  U .S.C. * 
2265, a protect ion order issued by another  state must  be enforced in the same 
manner as any other c i v i l  order i ssued by an Idaho court. In part icular, v io­
lat ions of such an order may be pun ished as a contempt.  Further, the order of 
another state may form a basis  for t he i ssuance of a protect ion order under 
chapter 63 of  t i t l e  39, wh ich would  i n  turn trigger t he penalty and arrest pro­
v is ions or * 3 9-63 1 2. 

A defi n i t ive answer to the first q uest ion is d i fficul t  i n  view of the 
absence of rel evant  legis lat ive h istory reflect ing congressional  intent and the 
scarc i ty of case l aw since the adoption of  1 8  U.S.C. * 2265 in 1 994. A search 
has fai led to y ie ld  anyth ing ind icat ing w hether Congress in te nded that state 
statutes mak ing  it a crime to v iolate one s tate's protection orders must also be 
appl i ed to protect ion o rders of other states. No cases have been found in  
wh ich  a state h as attempted to  apply a statute l ike Idaho Code * 39-63 1 2  to a 
violat ion of an  out-of-state protection order. 8111 sa, People v.  Hadley, -
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N .  Y.S.2d - ,  1 997 W L  225 1 40 ( N .  Y. Crim.  C t .  Apri  I 7, 1 99 7 )  (hold ing that 
protection order i ssued in New Jersey could form basis  for prosecu tion for 
crimina l  contempt in New York, where acts v io lat ing protect ion order took 
p lace in New York ;  c i t ing 1 8  U.S .C. * 2 265 ) ;  E i leen W. v. Mario A . ,  644 
N .Y.S .2cl 452, 456 ( N .Y. Fami ly  Ct. 1 996)  (not ing,  without elaborat ion,  that 
New York protection order would  be en forceable i n  New Jersey u nder 1 8  
lJ .s.c. * 2265 ) .  

I t  might  be argued that the language of 1 8  U.S.C. * 2265 requ ires 
Idaho to apply a l l  of i ts  enforcement provisions for protect ion orders , i nclud­
ing those set out in  I daho Code * 39-63 1 2 , to out-of-state p rotection orders. 
On the other hand, courts have recognized the power of the states to define 
and punish cr iminal  offenses:  

The States are no less sovereign w i t h  respect to each 
other than they are wi th  respect to the Federal Government .  
Their  powers to undertake crimina l  prosecut ions derive from 
separate and i ndependent sources of power and authority  
orig ina l ly  belonging to  them before admiss ion to  the  Union 
and preserved to them by the Tenth Amendment.  . . .  Thus, 
" I  e lach has the power, i n herent in any sovereign, i ndepend­
ent ly to determ ine what sha l l  be an offense aga in . : !  its author­
i ty and to pun i sh such offenses, and in doing so each ' i s exer­
c is i ng its own sovere ignty, not that  of the other. ' "  

Heath v .  A labama. 474 U.S.  82, 89-90, 1 06 S. Ct . 433, 88 L. Ed. 2d 387 
( 1 985 )  (c i tations om itted ) .  

I n  add i t ion, the fu l l  fai th  and credi t  c lause of art ic le  IV, section I 
"l h l i storica l ly  . . .  has been appl ied i n  t he context or c i v i l  d isputes . . .  . 
I W ] hether the c lause applies to cr iminal  matters ' i s  not at a l l  clear . . . .  " '  

G i l l is v. State. 633 A.2d 888 ( Md.  1 993 ), cert. denied, 5 1 1  U . S .  I 039, 1 1 4 S. 
Ct.  1 558,  1 28 L.  Ed. 2d 205 ( 1 994 ) ; see gc11cral/y, Nelson v. George, 399 U .S. 
224, 90 S .  Ct.  1 963, 26 L. Ed. 2d 578 ( 1 970) ;  Hunt i ngton v. At t ril1 1 46 U.S.  
657, 1 3  S .  Ct. 224.  36 L. Ed. 1 1 23 ( 1 892 ) .  In  v iew of these cons iderat ions, i t  
i s  doubt fu l  whether Congress has the power to essent ia l ly rewrite a s tate crim­
inal statute such as Idaho Code * 39-63 1 2  to make it  app ly  to a s i tuat ion 
where it otherwise would not . St i l l  more doubt fu l  is whether Congress 
i ntended such a resu l t  in adopt i ng 1 8  U .S.C. * 2265 . part icularly in the 

69 



I NFORM A L  GUIDELINES OF THE ATTORNEY G ENERAL 

absence of expl icit  language wi th in  the statute or legislat ive h istory reflect ing 
such an i ntent. 

Further, a defendant charged with a crimina l  violat ion of Idaho Code 
§ 39-63 1 2  predicated u pon v iolation of an out-of-stale protection order could 
well argue that the statute fai led to g ive h i m  not ice that he cou l d  be so 
charged. Such a defendant m ight even concede that Idaho should extend the 
protect ion of that statute to cases such as h is, i n  v iew of the language of 1 8  
U .S.C. § 2265 , but that the state had s imply fai led to do so. 

It therefore appears l i kely that our courts would refuse to a l low a con­
v iction under Idaho Code § 39-63 1 2  for v iolat ion of a protection order issued 
by another state. 

The second question i s  whether the laws of arrest u nder Idaho Code 
§ 1 9-603(6)  would apply to v iolations of protection orders issued by other 
stales. S ince there wou ld probably be no crim inal  v iolation of Idaho Code § 
39-63 1 2  in these si tuations, an arrest based on a v iolat ion of that statute wou ld  
not  be  possible .  Some commentators have stated that officers should arrest i n  
these s i tuations based upon an out-of-state protect ion order. See Lutz and 
Bonomolo, How New York Shou ld  I mplement the Federal Full Fa ith and 
Credit Guarantee for Out-of-State Orders of Protection. 1 6  Pace L .  Rev. 9 
( 1 995 ); Paziotopoulos,  Violence Against Women Act: Federal Rel ief for 
S tate Prosecutors, 30 Prosecutor 20 ( 1 996). They do not slate, however, for 
what offense the arrest would be m ade, nor do they weigh the sorts of prob­
lems presented by statutes such as I daho Code § 39-63 1 2. 

Of course, even in these s i tuations, an arrest without a warrant for an 
offense occurring out of the presence of the officer w i l l  often be possible 
under Idaho Code § 1 9-603(6) .  That statute perm its such arrests not on ly for 
v io lat ions of Idaho Code § 39-63 1 2, but for assaul t ,  battery, domestic assau l t  
or battery and stalk ing. Further, officers cou ld  assist the v ict i m  in making a 
c i t izen 's arrest for an offense that was not comm itted i n  the officers ' presence. 
Sec Idaho Code § 1 9-606 ( person making arrest may summon others to aid i n  
arrest ); Moxie v .  State, 662 P.2d 990 ( A laska Ct. App. 1 983 ) ;  People v. 
Joh nson, 76 Cal . Rptr. 20 1 ( Cal . Ct. App. 1 969);  People v. S josten, 68 Cal .  
Rptr. 832 (Cal .  i 968) (officers acted properly i n  ass ist ing cit i zen with arrest ) .  
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Further, the Violence A gainst Women Act  created federal felony 
offen ses for c rossing a state l i ne w i th i n tent  to inj ure, harass or int imidate a 
spouse or in t imate partner, and i n tentiona l l y  commi tt ing a crime of v iolence 
or causing i nj u ry to such person, 1 8  U .S .C .  § 226 1 ,  and cross ing a state l ine 
with intent lo v iolate a protection  order and subsequently engaging in such 
cond uct, 1 8  U .S .C. § 2262. State officers may arrest for federal offenses. 
Idaho Code § 1 9-603 (authorizing officers to arrest for felony ba�;ed upon rea­
sonab le  cause; not restricting such arrests to state fe lonies) ;  Marsh v. U n ited 
States , 29 F.2d 1 72 (2d Cir. ) ,  appeal dism issed, 277 U.S.  6 1 1 ,  48 S. Ct. 563 , 
72 L. Eel . 1 0 1 5  ( 1 928 ) ,  cert. den i ed, 279 U .S .  849, 49 S. Ct.  346, 73  L. Ed. 
992 ( 1 929) (opin ion by L. Hanel, J . ,  hold i ng that state officer was authorized 
to a rrest for federal offense); Department  of Publ ic Safety v. Berg, 674 A.2cl 
5 1 3  ( Mel. 1 996)  (discussing Marsh and l ater cases reaching �arne resu l t ) .  Th is 
w i l l  o ften prov ide an add i t ional bas is for arrest and subsequen! prosecution by 
federal authorities. 

With regard to your fin a l  question-the extent of Idaho's fu l l  faith 
and c redit ob l igation u nder the federal statute-the out-of-state order should 
be regarded as an order of an I d aho court, and v i olat ion of  the 01:�ier may 
therefore res u l t  in contempt proceedings under Idaho Code § 7-60 I (�). An 
example of a case approv ing a cr iminal contempt p rosecution based up��r an 
out-of-state protect ion order is People v. Hadley, - N.Y.S .2d -, 1 997 \yL 
225 1 40 ( N . Y. Crim. Ct.  Apri l  7, 1 997), c i ted previously. Further, the out-6'1"­
state o rder cou ld  assis t  i n  obtain i n g  an Idaho protect ion order. 

As you suggest, this area m ay be appropriate for leg is lation . Statutes 
a l lo w i ng arrests and prosecut ions for the v iolation of out-of-state protection 
orders ,  and prov iding o fficers w i th  immun i ty for such arrests, shou ld  be con­
sidered.  See Klein ,  Fu l l  Fai th and C redit :  I nterstate En forcement of 
Protection Orders U nder The Violence Against  Women Act of 1 994, 29 
Fam i l y  L.Q. 253,  260-62 ( 1 995 ) ( discuss ing Oregon statu tes ) .  ( I  am enclos­
ing a copy of this  art ic l e . )  This  i s  someth ing that we shou ld d i scuss further. 

Please contact m e  i f  I can be of further assistance. 

S incerely, 

M ICHAEL A. H E N DERSON 
Deputy A ttorney General 
Chief, Crim inal  Law Divis ion 
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Honorable Gary J .  Schroeder 
I daho State Senate 
STATEHOU SE M A I L  

J u ly 8 ,  1 997 

T H IS C O RRESPONDENCE IS A LEGAL G U I DELINE OF THE 

ATTORNEY GENERAL S U B M ITTED FOR YOUR GUIDANCE 

Re: State Licensing Requ irements for E lectrical Instal lat ions 

Dear Senator Schroeder: 

The fol lowing is in response to your request for legal gu idance on the 
l icensing req u irements for e lectrical i nsta l l at ions. 

QUESTION PRESENTED 

Do local governments have authority to preempt state l icens ing 
requ i rement s  by impos i ng stricter publ ic safety ru les? 

CONCLUSION 

No. As prov ided by Idaho Code * 54- 1 002( 3  ) .  the I i  censure of e lec­
tr ical  contractors and journeyman electricians i s  wi th in  the exclusive juris­
d ic t ion of the state. Consequent ly, local  j ur isdict ions cannot require addi­
t ional  l icensure.  To contend that the addi t ional language i n  Idaho Code * 54-
1 002( 3 )  that " l n loth ing in th is  chapter sha l l  restrict a c i ty or county from 
impos ing str ic ter publ ic  safety ru les" was intended to repeal by impl ication 
the state's l i censing authori ty is an unreasonable construction of the statute. 

ANALYSIS 

Art i c l e  1 2 . sect ion 2 of the Idaho Const i tu t ion prov ides that local 
ordinances m ay not con flict with state stat utes: 

Local pol ice regulations a uthorized.­
Any county or incorporated c i ty  or town may make and 
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enforce, wi th in  i ts l imits,  all such l ocal pol ice, san ita ry and 
other regu lations as arc not in confl ic t  with i ts  charter o r  with 
general l aws. 

When i t  comes to  regulat i ng  who m ust he l icensed to m ake elect rical 
i nstal la t ions in the State of Idaho, the statu tory prov is ions of Idaho Code * 54-
1 002 l eave no doubt that the leg is lat ure in tended to reta in  exc l u s ive statewide 

j u risd ic t ion. Section 54- 1 002( \ )  prov ides: 

Liccn s u rc of the e lectr ical  contractors and journey­
man e lectricians shal l  be wi th in  the exclus ive jurisdic t i on of 
the state pursuant  to  th is  chapter and no l oca l  jurisd ic t ion 
shal l have the au thority to requ i re addit ional  l iccnsurc or to 
issue l icenses to persons l i censed u nder th i s  chapter which 
arc i nconsistent wi th the prov is ions of this chapter or rules 
promu lgated by the div is ion of  bui ld ing safety. The state 
shal l i nvest igate a l l  local i nfract ions and state violat ions of 
th is  chapter and prosecute the same. The l oca l  jurisd ic t ions 
w i l l  assist the state by req uest i ng invest igat ions with i n  their 
j uri sd ic t ions. Noth ing in th is  chapter shal l rest rict a c i ty or 
county from imposing stricter publ ic  safety ru les. notwith­
stand ing any provis ion of Idaho Code .  

I n  fact ,  the ent i re purpose of  t i t l e  54 ,  chapter  1 0. is to e stabl ish u n i­
form statewide regu lat ions regard ing l icens i ng .  For example, Idaho Code * 
54- 1 003A defines a journeyman electrician as "any person w h o  persona l ly 
performs or supervises the actual physical  work of ins ta l l ing e l ec trical wi ring 
or equ i pment to convey e lectrical c u rren t .  or a pparat u s  to be operated by s uch 
c u rrent ."  ( Em phasis added . )  Idaho Code * 54- 1 002( 2 )  makes i t  "un l a w fu l  
for any person to act as a journeyman e lectr ic ian in ! h i s  state u nt i l  such per­
son sha l l  have received a l icense as a journeyman e l ectrician ."  (Emphasis 
added . )  Idaho Code * 54- 1 006 authorizes the Idaho Elcclrical B oard to prom­
u lgale ru les for the "examination and l icens ing  of journeyman c leclric i;111 s ."  
Idaho Code � *  54- 1 005 . - 1 007 and - 1 009 give aulhority lo  a s ta te  agency, ! he 
D iv ision of B u i ld ing Safety. to issue revoke or  suspend l icenses. And. Idaho 
Code * 54- 1 ( ) 1 6  creates a spcc i l'ic e xempt ion from the  I icensing requirement 
for "persons making electr ical insta l lat ions on their own property." 



I N FORMAL GUI DELINES OF THE ATTORN EY GENERAL 

I t  is an unreasonable interpretation of t he statute to contend that the 
last sentence of Idaho Code * 54- 1 002, which al lows local jurisdict ions to 
impose s tricter publ ic safety ru les, was intended by the legis lature to repeal 
by impl i cat ion not only the state 's l icensing authority, but a lso the spec ific 
l icensing exempt ion given to property owners in Idaho Code * 54- 1 0 1 6. 
Accord ing to general princ ip les or statutory construct ion, the impl ied repeal 
of incons istent laws is not favored and w i l l  not be indu lged i f  there is any 
other rea sonable construct ion .  State v. Mart i nez, 43 Idaho 1 80, 250 P. 239 
( 1 926). S tatutes, a l though in apparent confl i ct ,  arc construed to be in  harmo­
ny i f  reasonably poss ible.  Cox v. Muel ler, 1 25 Idaho 734, 874 P.2d 545 
( 1 994). Only that part o f  an  exist ing statute act ua l ly in confl i ct wi th a subse­
quent statute is repealed by implicat ion. State v. Dav idson, 78 Idaho 553, 309 
P.2d 2 1 1 ( 1 957 ) .  A spec i fic  statu te w i l l  control over a more gcncr,il stat ute, 
espec ia l l y  when the more genera l statute i s  vague or ambiguous. Tomich v. 
Ci ty of Pocatel lo, 1 27 Idaho 394, 90 I P.2d 50 I ( 1 995 ) .  

Whi le i t  may be t rue that the  term ''pub l ic safety" is not defined by 
Idaho Code * 54- 1 002 , a reasonable construct ion of th i s  statute, especia l l y  in 
l ight of t he overa l l  purpose and intent of t i t l e  54, chapter I 0, would be t hat i t 
was not i ntended to incl ude l icensing regu l at ions .  This  means that whi le local 
jurisdic t ions cou ld adopt s tricter "public safety" requ i rements affect ing the 
manner and method of electrical insta l lat ions, t hose local requ i rements could 
not interfere with the state's exc lus ive authority to regu late who must be 
l icensed to perform electrica l  work in  the State o f  Idaho. 

S incerely, 

CRAIG G. B LEDSOE 
Deputy Attorney Genera l  
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Ms.  Leah K.  Castagnc 
Deputy City Attorney 
Ci ty of M oscow 
P.O .  Box 9203 
Moscow, I D  83843 - 1 703 

August 28 ,  1 997 

THIS C ORRESPONDENCE IS A LEG A L  G U I D ELINE OF THE 

ATTOR NEY G E N ERA L S UBMI TTED FOR YOUR G U I DA NCE 

Re:  Fam i ly Law License S uspensions 

Dear Ms .  Castagne: 

Th is  letter is in response to you r  inquiry concerning the proper charge 
when a person drives whi le h i s  or her l icense is suspended under the prov i ­
s ions of  t he Fami ly Law License Suspension S tatute. You asked whether the 
proper charge is dri v i ng wi thout a l icense. in v io lat ion of Idaho Code * 49-

30 I ,  or d riv ing wi thout  pri v i leges, in v io lat ion o f  Idaho Code * 1 8- 800 I .  

O u r  research has fa i led to yie ld a defi n i t i ve answer t o  th is  question, 
and it w i l l  no doubt u l timate l y  be resol ved by the courts .  It appears, howev­
er. that the sounder course may be to charge these offenses as  driv ing without 
a l icense under Idaho Code * 49-30 1 . 

The Fam i l y  Law License Suspension s tatute. passed in 1 996, pro­

v ides for the suspens ion of a w ide variety of state- issued I icenses as a means 
of effect ive enforcement of ch i ld  support orders. Idaho Code ** 7- 1 40 1 ,  et 

seq. Under this new statute, e i ther the court or the department of health and 
wel fare can order t he suspens ion of a l icense for ( I )  nonpayment  of chi ld 
support; ( 2 )  fai l ure t o  obey a subpoena in  a paternity or ch i ld support pro­
ceeding; or ( 3 )  fa i l ure to comply with a court order for v i s i tat ion. Idaho Code 
* 7- 1403 . 

The new law docs not d iscrim inate among the types of l icenses that 
may be s uspended. and inc l udes. wi th i n  the de fi n i t ion of " l icense ." profes­
s ional. recreational .  and driver 's l icenses. Idaho Code * 7 - 1 402(5 ) .  
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Re levant here , the statute contains a "pena l t ies" prov 1 s 1on which 
states, " I  a l  person who con t i nues to engage in  the act i v i ty after an order of 
suspens ion has become final sha l l  be subject to the  same penal t ies as any per­
son engaging in the act i v i ty w i thout a l i cense." Idaho Code * 7- 1 4 1 5  (empha­
sis added ) .  

The emphas ized language i s  s ign ificant i n  the case o f  the suspension 
or  a driver 's l icense. I t  g ives rise to the quest ion whether a person "engag ing 
in  the act i v i ty I in th i s  case, operat ing a motor veh icle I w i t hout a l icense" may 
be charged wi th the crime or driving w ithout pri v i leges ( DWP), or the less 
serious c rime of dr iv ing wi thout a val id  l icense. It seems  clear tha t .  but for 
the language in the Fam i ly Law License Suspens ion pena l ty sect ion,  a person 
dr iv ing w h i le suspended, regardless of the reason for the  suspens ion,  would 
be subjec t  to prosecut ion for DWP. However, because the statute prov ides 
that the penalty w i l l  be the same as for "engag i ng in the acti v i ty w i thout a 
l icense," there is a strong argument that the leg islatu re intended that the 
penalty be l imi ted to that imposed for dr iv ing w i t hout a va l id l icense, in v io­
l at ion of I daho Code * 49-30 I .  

Ord inari ly, a person who drives whi le h i s  priv i l eges are suspended i s  
subject t o  prosecut ion for the  crime of DWP, in v io lation of Idaho Code * 1 8-
800 I (I ) .  That statute makes it a crime for anyone to dr ive wi th  knowledge 
"that his driver's l icense, driver's pri v i l eges or permit to drive is revoked, d is­
qual i fied or suspended . . . .  " The pena l ty for fi rst time DWP inc l udes a two­
day mandatory jail term: a fine up to $500: and a mandatory s ix-month sus­
pension of driv ing priv i leges.  Idaho Code * 1 8-800 1 ( 3 )  The penal t ies arc 
enhanced for add i t ional v io lat ions w i th in  fi ve years: a th ird o ffense is a 
fe lony, carry ing a mandatory th i rty-day ja i l  sentence. Idaho Code * 1 8-
800 I (4 ) ,  ( 5  ) .  

By  comparison, l .C .  * 49-30 1 proh ibi ts a person from dri v i ng "unless 
the person has a va l id Idaho l icense ." A v io lat ion of that statute carries the 
general m i sdemeanor penal ty: up to six months '  jai l . and a fine up to $300. 
Idaho Code ** 1 8- 1 1 3 . 49-236. The further suspension of driving priv i leges 
is not an authorized penal ty for th i s  offense. 

Two princ ip les or statu tory construct ion must be considered. The 
first is the "ru le or  lcn i ty. " That ru le holds that crimina l  statutes must be 
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strict ly construed i n  favor of the accused. S tate v. Barnes, 1 24 Idaho 379 ,  
3 80, 859 P.2d 1 387, 1 388 ( 1 993 ) ; State 1·. Mills, 1 28 Idaho 426. 429, 9 1 3  P.2d 
1 1 96. 1 1 99 (Ct . App. 1 996) .  

The other ru le  o f  construct ion has been stated as fol lows: "It is 

incumbent upon the court to in terpret the statu te in a manner that w i l l  not nu l ­
l i fy i t ,  and it i s  not to be presumed tha t  the  leg islature performed an id le act 
of enac t ing a superfl uous statute." State v. Col eman, 1 28 Idaho 446, 449. 9 1 5  
P.2d 28, 3 1  (Ct .  App. 1 996) .  " In  constru ing a s tatute, the court may examine 
the language used. the reasonableness o f  proposed interpretat ions and the po l ­
i cy  beh i nd t he  statute ." Umphrey v. Sprinkel .  I 06 Idaho 700, 682 P.2d 1 24 7 
( 1 983 ). These ru les. and part icu larly the ru le o f  lcni ty, may weigh in favor o f  
imposing pun ishment for only the less serious crime of driving wi thout a 
I iccnsc . 

Research i nto the legis la t ive h istory of the Fam i ly  Law License 
S uspens ion statute has not been part icu larly he lpfu l .  That research reveal s  
that the l aw w a s  passed i n  the form introduced , with only s l ight amendments 
from the orig inal senate b i l l .  wh ich arc not re levant here .  The d iscussion i n  
t he  committees centered on  whether t he  legis lat ion was needed, what the pro­
cedure would be for suspend ing l icenses, and whether the suspension law 
wou ld  be supported by the publ ic in genera l .  There i s  no report tha t  driver's 
l icenses, in part icular. were ever discussed. 

We have also asked other prosecutors whether they have confronted 
th i s  problem and which charge they would use i n  such cases. The prosecutors 
consulted did not reca l l  prosecut ing anyone for driv ing after a l icense was 
suspended under the Fami ly Law License Suspens ion statute. The Boise City 
A ttorney 's Office indicated that they would probably charge the offense as a 
DWP, leaving the "penalt ies" aspect for the judge to deal wi th  at sentencing. 
A deputy prosecutor for Ada County who dea l s  with t raffic cases seemed to 
d isagree, stat ing that .  g iven the language in the Fam i ly  Law L icense 
Suspension statute's penalty prov is ion, h is office wou ld l i kely charge the 
offense as driv ing wh i le inval id .  under Idaho Code * 49-30 I .  

The stated purpose of the Fami ly  Law L icense Suspension statute i s  
to coerce compl iance with the court 's orders for ch i ld  support, v i s i tat ion of 
minors. and compl iance wi th subpoenas in  paternity and chi ld support cases. 

77 



I N FORMAL GUIDELINES OF THE ATTORNEY GENERAL 

I daho Code * 7- 1 40 I .  Thus,  there is an  argument that harsher pena l t ies w i l l  
resu l t  i n  greater compl iance. Further, under the  s tatute's prov i sions, i t  is c lear 
that t he transportat ion department is required to "suspend" the I i cense, as 
opposed to merely i nval idat ing i t .  Thus ,  a person driv i ng w i th priv i leges i n  
th is  status i s  driv ing wh i le t hose priv i l eges are suspended. These arguments 
would  weigh in favor of a charge of DWP. 

However, the stronger argument  seems to be that the plai n  meaning 
of Idaho Code * 7- 1 4 1 5  requ i res that, if a person drives after be ing suspend­
ed pursuant to the Fam i ly Law License S uspension statute, the pena l ty is l im­
i ted to that for driv ing without a val id l i cense, in violat ion of Idaho Code * 

49-30 I ,  and that the driver is not subject to the harsher pen al t ies for DWP 
under Idaho Code * 1 8-800 I .  

I hope that th i s  informat ion w i l l  be of some assistance. I f  we hear of 
any cases rais ing this issue, we w i l l  be sure to contact you. Please contact us 
if we can be of any further help .  

Researched by : 

Kimberly A .  Cosier 

S incere ly, 

M ICHAEL A .  H ENDERSON 
Deputy Allorney General  
Chief. Crimina l  Law Div is ion 

78 



INFOR M AL G U I DELIN ES OF THE ATTORNEY GENERAL 

Mr. Dan C. Grober 
Attorney al Law 
P.O. Box 325 
Homedale, ID 83628 

September 4, 1 997 

T H I S  CORR ESPON DENCE IS A LEGA L G UI DELINE OF T H E  

ATTORNEY GENERAL S U B M ITTED F O R  Y O U R  GUI DANCE 

Dear M r. Grober: 

This  le t ter is in response lo your l et ter or Ju ly  28, 1 997, request ing 
our opin ion w i t h  regard lo a refusal  by the sheri ff 's o ffice to take custody or 
a pri soner arrested by a city pol i ce officer on an outstanding warrant .  You 
have g iven a conc ise yet detai led account of the i ncident that gave rise lo th is  
inqu i ry. To summarize that account ,  a person to ld a Homedale pol ice officer 
that he bel ieved there was a misdemeanor warrant for h is  arrest. The officer 
confi rmed the ex istence of the warrant and "began arrest and booking proce­
dures"-which, I take i t ,  means that he actua l ly  arrested the person on the 
warrant .  Wh i l e  t ransport ing the arrestee from Homedale to the county ja i l  in 
Murphy, the officer rad ioed the ja i l  with the informat ion that the arrestee was 
extremely in toxicated. Personnel at the j a i l  informed the officer that they 
wou ld  not accept the a rrestee because of h i s  intox ication and "prior experi­
ence w ith the subject wherein he became su icidal while incarcerated ."  
Durin g  the arrest and t ransport on th i s  occasion, the arrestee had not been 
combative, nor had he threatened suicide. The sheri ff 's office adv ised the 
officer  to release the prisoner and te l l  him to make a court appearance on the 
fol lowing day. The officer u l t imately re leased the prisoner to fam i ly  mem­
bers. 

You have posed the fol lowing quest ions: 

I .  Under what c irc umstances, i f  any, can a sheri ff refuse to 
receive a subject arrested by a po l i ce officer within the county? 

2. Ir an a rresting officer observes nothing to suggest the subject 
is su ic idal at t he time o f  arrest, docs the arrest ing officer have a duty to do 
anyth i ng other t han take the subject to the county ja i l?  
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3.  If  a sher i ff refuses to take custody o f  a subject arrested by a 
pol ice officer, what shou ld the arresting officer do? 

4. If a sher i ff refuses to take custody, who bears l iabi l i ty for the 
subject ' s  conduct i f  he i s  released by the arrest ing officer? 

In summary, the answers are : 

I .  We are not aware of any c i rcumstances in which a sher i ff can 
refuse to rece ive a subject lawfu l ly  arrested by a ci ty pol ice officer wi th in  the 
county. Certa in ly, the i n toxicat ion of the person arrested and t he fear that he 
might do h imse l f  harm whi le incarcerated, thereby subject ing the county lo 
l i ab i l i ty. does not const i tute an adequate cause for refusing lo take custody. 

2. An arrest ing officer may have an obl igation to  seek medical 
ass is tance for the person arrested if i t  appears that i t  is needed and should 
in form the ja i lers of  the subject 's condi t ion .  Otherwi se, he has no obl igation 
other than to fol low normal book ing procedures and de l i ver the person arrest­
ed to the county ja i l .  

3 .  There i s  no c lear gu idance as  lo  what an  arresting o fficer 
should do if the sheri ff refuses to take custody of the prisoner. Whichever 
opt ion is selected by the o fficer shou ld be consistent wi th  the protection of the 
prisoner and other persons who might  be harmed by the prisoner. 

4. There i s  no defin i t ive answer to t he quest ion of l i ab i l i ty, 
which u l t imately would be determined by a jury. However, there is some rea­
son to be concerned abou t  l iabi l i ty on the part of the arrest ing o fficer or sher­
i ff for i njury resu l t ing from the release of t he prisoner. 

I n  answer to your first quest ion, a sheri ff has a legal obligat ion to 
accept l awfu l ly arrested prisoners. I am inc luding wi th  th is  le l ler a copy of 
Idaho Allorney General Opinion 84-4. 1 984 Idaho Allorney General Ann. 
Rpl. 35.  This  opin ion concerned a refusal by a sheri ff to take custody of pris­
oners in a somewhat d i fferent context . The quest ion there was whether a 
sheri ff could refuse lo take custody of city prisoners un t i l  the c i ty  had paid i ts 
past clue b i l l s  for the incarcerat ion of i ts prisoners. The opin ion slates that a 
c i ty shou ld be responsible for the costs of  incarcerating persons who are 
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charged wi th  violat ing c ity -.rd inances, and the county may seek re imburse­
ment for such costs, whi le the county bears the cost or incarcerat ing those 
who are charged with v iolations of state l aw. Bu t  as the opi n ion goes on to 
state, a sheriff cannot refuse to take custody of l awfu l ly  arrested prisoners. 
The opin ion c ites Idaho Code � 20-6 1 2 , which states, in part : "The sheri ff 
must receive a l l  persons committed to ja i l  by competent authority." ( I n  1 992, 
this sentence was amended by the add it ion of the l anguage, "except menta l ly  
i l l  persons not  charged wi th  a crime and juven i les." 1 992 Idaho Sess .  Laws 
427-28. Th is amendment does not change the sign i ficance o r  the statute in 
this situat ion . )  The opi nion a l so c i tes Idaho Code * 1 8-70 1 ,  wh ich states: 

Every sheri ff. coroner, keeper of a ja i l ,  constable, or 
other peace officer, who w i l fu l ly  refuses to rece ive or arrest 
any person charged w i th cr iminal offense, is punishable by 
fine not e xceed ing $5 ,000, and imprisonment in the county 
ja i l  not exceed i ng one ( 1 )  year. 

Tlws, a fa i l u re by the sheri ff or other officer to receive a l awfu l ly 
arrested prisoner cou ld resu l t  in crimina l  prosecut ion.  The v iew expressed in 
the 1 984 opin ion i s  fu l l y  app l icable to the present s ituation. In part icu lar, we 
have found no Idaho l aw that would al low a sheri ff to use a prisoner 's intox­
ication or threats to do harm to h imse l f  as a reason for not accepting custody. 
A uthority has been found from another j urisd ict ion express ly  stat i ng that 
intoxication is not a jus t i ficat ion for a sheriff's refusal to accept custody of a 
prisoner. Sec Harford County v. Univers i ty of Maryland Medical System 
Corp. , 569 A .2d 649, 652 ( Mel . 1 990); 58  Mary l and Op. A tty. Gen. 647 
( 1 973 ) .  Such a refusal to accept custody wou ld a lso appear to be contrary to 
state pol icy with regard to the protection of intoxicated persons .  Idaho Code 
* 39-307 A (b )  prov ides for the tak ing into protec t ive custody of intox icated 
persons : 

A person who appears to be incapacitated by a l cohol 
or drugs sha l l  be taken into protect ive custody by a law 
enforcement o fficer and forthwith brought to an approved 
treatment fac i l i ty for emergency t reatment .  I f  no approved 
treatment faci l i ty is read i ly  ava i l ab le  he may be taken to a 
c i ty or county ja i l  where he may be held unt i l  he can be 
transported to an  approved treatment fac i l i ty, but in no event 
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shal l such confinement extend more than twenty-four (24) 
hours .  A law en forcement officer, in  deta in ing the person and 
in  taking h im  to an approved treatment fac i l ity, is taking h im 
i nto protect ive custody and sha l l  make every reasonable 
e ffort to protect his health and safety. In taking the person 
into protect i ve custody, the detain ing officer may take rea­
sonable steps to protect h imse l f. A tak i ng i nto protect ive cus­
tody under this section i s  not an arrest. No entry or other 
record sha l l  be made to indicate that the person has been 
arrested or charged w i th a crime. 

U nder this statute, pol ice officers are charged with the authority to 
protect i ntoxicated persons from doing themse lves harm. I n  cases where no 
approved t reatment fac i l ity is avai lable, the sheriff may have the respons ib i l ­
i ty of deta i ning the i ntoxicated person and protect ing h is  health and safety. In 
v iew of th is  prov is ion, i t  would be anomalous if a sheriff could sh irk h is  
respons ib i l i ty to take custody of arrestees because of the i r  intoxication or 
because t hey represented a threat of harm to themse lves. 

I t fol lows from the sheri ff's duty to take custody of  arrestees that the 
a rresting officer is not under an obl igation to do anything other than fol low 
normal booking procedures and del i ver the prisoner to the sheriff's custody. 
The officer should ,  of course, inform the jai lers of any medical problems or 
special needs of the person arrested. 

There is no c lear solu tion to the problem of what an officer should do 
i f  the sheriff or h is  deputies refuse to take custody of the prisoner. (Arrest ing 
the jai lers for a v io l at ion of Idaho Code * 1 8-70 I comes to m ind, but would 
hard ly constitute a practical solut ion . )  The best course, if possible, would 
probably be to contact the c i ty attorney or county prosecut ing attorney for 
advice. S uch an approach m ight lead to an amicable working  out of any d i f­
ferences on the bas i s  of sound legal adv ice. The officer cou ld  also attempt­
probably w ith the assistance of the c i ty attorney or county prosecut ing attor­
ney-to bring the prisoner be fore the magistrate. The magistrate could then 
make a decis ion as to whether the prisoner should be released or detained, 
determine who shou l d  take custody of the prisoner. and issue an appropriate 
order. Idaho Crimina l  Rule 5; Idaho M isdemeanor Crimina l  Ru le 6. 1 .  I f  nei­
ther of these approaches is v i able, and if no c i ty jai l  is ava i l able, the officer 
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shou ld  take whatever steps necessary to insure the safety of the prisoner and 
others. 

Final ly, there i s  no defi n i t ive answer to the q uest ion of l iabi l i ty, 
which would genera l ly  be determined by a jury. However, I would refer you 
to two Idaho cases, Ransom v. C i ty of Garden City, 1 1 3 Idaho 202, 743 P.2d 
70 ( 1 987) ,  and O lguin v. Ci ty of B urley, 1 1 9 Idaho 72 1 ,  8 1 0  P.2d 255 ( 1 99 1  ) .  
I n  Ransom, officers arrested a driver for dri v i ng under the i n fl uence. An offi­
cer gave the keys to the driver's car to a passenger, whom the officer had 
determ ined was a l so under the i n fl uence, and told him not to drive. The pas­
senger drove the car, col l ided head-on w ith the p la in t iffs ' veh icle, and caused 
injury. The supreme court reversed the d istrict court 's order of summary 
judgment in favor of the c i ty. The court held that the officer's entrust ing of 
the keys of the vehicle to the passenger  was "operat iona l"  and did not fal l  
wi thin the discre t ionary function exception o f  Idaho Code * 6-904( I ) . 
Therefore, the c i ty would be held l iable if the officer acted wi thout ordinary 
care. 1 1 3 Idaho at 203-06. 

In Olgu in ,  a man named Webster drove himse l f  to  a hospital  for t reat­
ment of a nose injury received in  a fight .  The doctor who treated him con­
c luded that Webster was too intox icated to drive and summoned the pol ice. 
The o fficers spoke w ith Webster and adv ised him not to drive; they a lso gave 
h im the keys to his vehicle. The officers then left .  Webster l ater drove away 
and co l l ided with another car. The court held that the officers were not l iable 
for the resu l t ing i njuries. They did not have the power to control  Webster's 
vehic le ,  nor did t hey have a duty to execute a warrantless arrest of Webster 
for DU I .  1 1 9 Idaho at 722-25. 

In th is  case, the officer did in fac t  arrest the subject pursuant to a war­
rant. Un l ike the officers in Olguin,  he had a duty to make the  arrest under the 
outstand ing warrant .  Idaho Code ** 1 8-70 I ,  1 9-507. S im i l arly, the sheriff 
had a duty to take custody of  the prisoner, as discussed prev iously. 
Mainta i ning custody of the prisoner in t hese c ircumstances could be viewed 
as an "operat iona l" function, rather than a d iscretionary one. If th is  v iew is 
taken, t here is a poss ib i l i ty of l iabi l i ty i f  the arrest ing officer, sheri ff or ja i lers 
a re found to have performed without ord inary care in releasing the prisoner. 
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Again, we must emphasize, th is  i s  not a defin i t ive opin ion on the 
question of l iabi l i ty. Bu t  there i s  reason for concern that a fai l u re to comply 
with the appl icable statutes cou ld resu l t  in l iabi l i ty. 

I hope that th is  d i scussion w i l l  be of some assistance. P lease contact 
us if we can be of any further help .  

S i ncerely, 

M ICHAEL A. HENDERSON 
Deputy Attorney General 
Chief, Crim inal Law Div is ion 
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CERT I FI(  'ATES OF R EV I EW O F  T H E  ATTO R N E Y  G E N E R A L  

Honora b le Pete T. Ccnarrusa 

Secret ary or State 

STATEHO U S E  M A I L  

March 1 1 , I l)l)7 

Re: Ccrt i l'icatc o r  Rev iew-I n i t i a t i ve to L i m i t  ad Va lorcm 

Ta xat ion Oil Real Property to One Percent  or Assessed Va l ue 

Dear M r. Ccnarrus a :  

An i n i t i at i ve pet i t ion  t h a t  would  l i m i t  ad v a l orcm t a x a t i on 0 1 1  rea l  

property t o  one perce n t  ll r  assessed va lue  was ri l ed w i t h  y o u r  office 011 

February 1 1 . 1 997. Idaho Code * J4- I 809 req u i res the O ffice of the Att orney 

General to re v i ew t i le proposed i n i t ia t i ve for matters o f  s u bst a n t i ve i m port . 

Beca use or t he s tr ic t  s tatu tory t i m e frame establ ished by Idaho Code * 34-
1 809. t h i s  office can h i g h l igh t  areas of concern, but i s  u nable t o  prov ide i n­

dept h analysis  or each i �:sue t h at may p rese n t  p roblems. This  o ffice prepared 

a comprclwns ivc o p i n io i .  rev iewing a s i m i l ar version or t he one percen t i n i ­

t ia t i v e  o n  M a y  1 6. 1 9% ( t t; �K p u b l i shed a s  A t torney Genera l  O p i n ion %-3 ) .  
Pursuant  t o  I daho Code * 34- 1 809, t he recom mendat ions  conta i ned i n  t h i s  

cert i fi cate arc "ad v i sory o n l y "  a n d  " t h e  pet i t i o ner may accept o r  reject t hc 111  

in whole or in part . "  

Once t he pet i t ioner has fi led the  proposed i n i t i at i ve,  t h i s  office w i l l  

prepare a short and l ong bal l ot t i t l e .  Accord i ng t o  Idaho Code * 34- 1 809. t h e  

bal lot  t i t les m ust "g i ve a tru e  a n d  i 111part i a l  s ta tement o f  t he p u rpose o f  t h e  

measure ."  m u st not  con t a i n  any a rg u 111cnt and should  not  "create prej ud i ce 

e i t he r  l'or or aga ins t  t he m eas u re ."  

MATTERS OF SUBSTA NTI VE I M POH.T 

The l atest v e rs ion of the  one pe rcen t  i n i t iat i ve is s i m i l a r  t o  pre v i o u s  

vers ions .  A n u m be r  of spec i l'ic changes have been made i n  response to c r i t i ­

c i sm of t he prior i n i t ia t i ve proposa l .  However. t he overa l l  s t ruc t u re and i nt e n t  

of t h e  o n e  percent i n i t i a t ive  remai ns u nchanged. 
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A. Statement of I n tent 

Among other t h ings.  the statement of intent for the i n i t iat ive states 
that i t  w i l l  "prov ide un i form state funding for pub l ic schoo ls ."  It further 

states that the i n it ia t ive w i l l  "guarantee essential publ ic healt h  and safety 

serv ice . "  The operat i ve  language of the in i t ia t ive,  however. does not set out 
a mechan ism lo ensure un i form state funding for publ ic schools .  L ikewise, 

the in i t ia t ive docs noth ing to guarantee essent ia l  pub l ic hea lth and sa fety serv­
ice.  

The s tatement of i ntent a lso purports to replace the ex i s t i ng language 
of I daho Code * 63-923 wi th  the language in the i n i t iat ive .  As an i n i t ia l  mat­

ter. the operat i ve l anguage of the i n i t iat i ve does not spec i fica l ly  repeal I daho 

Code * 63-923. In add i t ion,  because the tax code has been recodi fied, I daho 

Code * 63-923 no longer ex i sts .  The language that used to be contained i n  
Idaho Code * 63-923 i s  now located i n  Idaho Code * 63- 1 3 1 3 . The  opera t ive 

language of the i n i t iat i ve  should spec i fica l ly  repeal  I daho Code * 63- 1 3 1 3 . 

A l l  other references to I daho Code * 63-923 should be changed to Idaho Code 
* 63- 1 3 1 3 . 

B .  Section I . I  

The analys is of  a prior version o f  sec t ion I .  I concl uded that i t  i s  "not 
se l f-execut ing .  I f  the I n i t ia t i ve passes, the i mplementation requ i res that the 

legis latu re ex tensively rev i se [ the i n i t ia t ive 's ! text, the ex i st i ng property tax 
l aws, or both ."  Atty. Gen. Op. 96-3 at 1 4. The last sentence of sect ion I .  I 

has been changed as fol lows :  

The max imum amount  of  tax on property subject to assess­

ment and taxat ion w i th in  the state of I daho shal l  not exceed 
one percen t  ( I  lfr, ) of the assessed va lue of such property, after 

a l l  statutory exempt ions apply i ng to such property have been 
appl ied. The one percent ( I % )  sh al I be col lected by the 

count ies and apport ioned to the tax ing d i st ricts w i th in  the 
count ies, us ing a formula  to be developed by the legis la ture 's 

enab l i ng legis la t ion for th i s  act. 
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( new language underl ined) .  Wh i le the new language acknowledges that addi­

t ional legis lat ion is necessary to implement the one percen t  in i t ia t ive ,  that lan­
guage i s  le ft to fut u re leg is la tures to deve lop. As this office has pointed out 

prev ious ly. legis lat ion such as the one percent i n i t iat i v e  cannot bind the 
actions of future l eg is latures .  There i s  no guarantee that the leg is lature w i l l  
promu lgate enab l i ng  leg is la t ion fo r  the one percent i n i t ia t i ve. S i mply put, the 
new language does not a l ter t h i s  office's conc lus ion that the i n it i at i ve cannot 
be implemented in i ts  present form. 

C. Section 1 .2 

This office has prev ious ly conc luded that section 1 .2 l i m i ts i ncreases 
in the ent i re annual budget of c i t ies, count ies and tax ing d i str icts even i f  the 
budget i ncrease is the resul t  of a grant or other source of funding .  Ally. Gen. 

Op. 96-3 at 1 6. The final sentence of section 1 .2 has been changed to c lar ify 
t hat "grants on new construct ion and/or annexat ion are exempt" from the one 

percent l im i t .  I t  is uncerta in what is  meant by "grants on new construc t ion 
and/or annexation ."  What i s  c lear, however, i s  that wh i l e  the prev ious l an­

guage of section 1 .2 permit ted an except ion lo the budget l im i ta t ion for any 
money generated by new construct ion or  annexation, now only taxes, fees or  

g rants generated by new const ruct ion or annexation are exempt from the 
budget l i m itat ion. 

D. Section 2 

I n  order to be i mplemented, sect ion 2 would have to prov ide a system 

of cent ra l izing the budgetary authori ty of every local tax ing  d istr ict i nto one 
u n it .  This would requ i re a reorgan izat ion of Idaho's ad va lorem tax system 
as wel l  as the structu re of local governments throughou t  the s tate. Once 

again, s ince the i n i t iat i ve prov ides no mechanism to overcome these prob­
lems, it is  i ncapable of implementation as i t  is current ly wr i l len .  

E.  Sections 4 and 5 

Sect ions 4 and 5 forbid the legis lature from repeal ing or reducing 

ex ist ing exempt ions to property taxes. Sections 4 and 5 a l so requ i re the leg­

i s lature to fund a l l  publ ic school educat ion exclus ive ly from general fund or 
other state and fede ral  resources.  
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As th is  office has exp la i ned on a number of occasions. t hese sec t ions 
w i l l  not bind the legis latu re in  any legal sense.  The only l im i ta t ions placed 

on the power of the leg i s lat ure lo enact legis la t ion arc those conta ined in the 
Un i ted States and Idaho Const i tu t ions. One legis latu re has no au thori ty  to 
l im i t  or rest rict the power of subsequent leg i s l at ures .  See . e.g . .  Johnson v. 
Dc i f�1dort� 56 Idaho 620. 636. 57 P.2d 1 068 ( 1 936 ) (" l a l  leg is lat ive sess ion 
is not competent to depr ive future sessions of  powers cun ferred on them. or 

reserved to them. by the const i tu t ion" ) .  The same l im i t  applies to leg is lat ion 
by c i t i zen  in i t ia t ive .  Luker v. Curt i s. 64 ldaho 701 1 36 P.2d 978 ( 1 943 ) .  The 

on ly way to bind the leg i s la ture as is  in tended by sect ions 4 and 5 wou ld be 

to amend the Idaho Cons t i t u t ion. 

Th is office prev ious ly conc l uded that "the courts would not construe 

sect ion 5 . 1 of the I n it iat i ve lo apply  to commu n ity co l leges." At ty. Gen . Op. 
%-3 at 1 1 . New l anguage has been added to section 5 . 1 to c lari fy that com­
mun i ty  col leges arc incl uded in  the requ i remen t  to fund al l  publ ic educat ion 

with revenue from the "general fund and other stale and federal revenue 

sources." 

I<� Section 6 

Sect ion 6 pu rports to repeal I daho Code � 63-923 I now I daho Code � 

63- 1 3 1 3 1  and "any laws i n  con fl ic t  wi th" the i n i t iat ive.  This office has pre­
v iously concl uded that t h i s  section renders the i n i t ia t ive i ncapab le  of imple­
mentat ion :  

I t  is  the  law in  I daho that a statute prov iding for repeal of  a l l  i ncon­

sistent l aws is effect ive to accompl ish such repeal .  Srarc 1 ·. Dm·idson , 78 
Idaho 55 :� .  309 P.2d 2 1 1 ( 1 957 ) .  This  doctrine i s  known as "repeal by impl i ­
cat ion." I t  is  not favored and wi l l  not be indu lged if there is any other rea­

sonable construct ion .  Srarc \'. Marrinc:, 43 I daho 1 80. 250 P. 239 ( 1 926 ) .  

Stat utes. a l though i n  apparent con fli ct .  arc construed to be  in  harmony i f  rea­
sonably poss ib le .  Co.r 1·. M11clll'I", 1 25 Idaho 734. 874 P.2d 545 ( 1 994 ) .  Only 
that part of an ex is t ing statu te actua l ly  in  confl ict  with a subsequent stat ute is  
repealed by impl icat ion. Srare 1 ·. /Jal 'id.1·01 1 ,  78 Idaho 553 ,  309 P.2d 2 1 1  
( 1 957)  ( hold ing that enactment of neg l igent hom icide stat ute repealed the ear­
l ier vo luntary manslaughter stat ute to the extent the earl ier statu te  incl uded 

hom icide resu l t ing from the improper operat ion of motor vehic les ) .  
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The confli c t  sect ion or  the I n i t ia t ive docs not expressly repeal ex ist­

ing Idaho Code * 6.3-92.3 I now Idaho Code * 6.3- 1 .3 1 .3 [ .  The language or the 

preamble leaves no  doubt i t  is  the drafters · in tent that ex ist ing I daho Code � 
6.3-92.3 I now Idaho Code � 6.3- 1 .3 1 3 1 be repea led and replaced by the lan­

guage of  the In i t i at i ve .  but t he I n i t i at i ve docs not expressly accompl ish th i s  

purpose. S i nce the  I n i t i at i ve docs no t  express ly repeal ex ist ing Idaho Code * 
6.3-92.3 I now Idaho Code � 6.3- 1 .3 1 .3 [ .  only t hose port ions or t he ex i st i ng 

statute i n  i rreconc i l able con fl ict wi th the I n i t i at ive  w i l l  be repealed by impl i ­

ca t ion .  The leg is la ture. or  course. cou ld expressly repeal t he ex i s t i ng sect ion. 
thereby sol v ing t h i s  prob lem.  

In  a greater sense, however, the In i t i a t i ve  may be read as confl ic t ing 

w i th the pr inc iples of the en t i re property tax code . I t  i s  t he op in ion of t h is 
office that t h is I n i t i at ive, l i ke i ts predecessor as rev iewed i n  Attorney General  
Opin ion 9 1 -9, i s  un implementable. I t  is un implementable because i t  is  in  

conflict wi th  the basic pri nc iples or Idaho's property tax struc ture .  G i ven a 
choice between e ffect i ve ly  repeal ing Idaho 's property tax code or hold ing that 
an i n i t ia t i ve which ostens ib ly attempts only to mod i fy a port ion of  t hat code 
cannot be i mplemented, a court is most apt to fi nd the I n i t ia t i ve un imple­

mentable. 

The repeal prov is ion i n  the I n i t iat i ve may affect statutes other than 
the property tax code. Chapter 1 7. t i t le SO, for example, perm i ts  local 
improvement distr icts to issue bonds which are then repaid by col lect ing 

"spec ial assessments" lev ied against  the property ly ing w i th in  the local 

improvement dist ric t .  ( Sec, e .g . .  Idaho Code * 50- 1 n I A for USC or the phra:;c 

" 'special assessment . ' ' )  Bonds issued by local improvement d is t ricts arc not 
[ a l ffcctcd by the prov is ions of art . 8. sec . .3 or t he I daho Const i t u t ion .  Byrns 
r. City of' Moscow, 2 1  Idaho .398, 1 2 1  P. I 0.34 ( 1 9 1 2 ) .  Sect ion 1 .4 or the 
I n i t ia t ive proh ibi ts "spec ia l  assessmen ts" to repay indebtedness not approved 

pursuant to "art. 8. sec . .3 o r  the Idaho Const i t u t ion re la t ing to bonds ." Art .  8. 
sec . .3. requ i res that bonds for indebtedness be approved by a two- th i rds vote 

or t hose persons l i v i ng in t he taxing d is t rict. un less the i ndebtedness is  for 

"ord inary and necessary" expenses. It is  l i ke ly, then, that bonds or  local 

improvement distr icts issued after .January I .  1 997 [ the effect ive date or the 

prev ious i n i t i at ive ! .  the e ffect i ve date or the I n i t ia t ive .  w i l l  have to be 
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approved by  a t wo-th irds  vole when neither the local improvement d i strict 

code nor the Idaho Cons t i tu t ion requ i re such a vote now. The leg is latu re, o r  
course, may  address t h i s  problem by amrnding affected statutes, the 

I n i t ia t ive, or both .  

Atty. Gen. Op .  96--' a t  1 6- 1 8 . 

CONCLUSION 

Th is  is t he second t ime wi th in  a year the Office of  the Attorney 
General  has rev iewed the one percent in i t ia t ive. In A ugust ,  1 9%, th is  o ffice 

concl uded that the in i t i a t i ve cou ld not be implemented as it was dra fted. 
Wh i le a number of spec i fi c  changes have been made, t he overa l l  structu re and 
in tent or the i n i t ia t i ve remains t he same. Therefore, th is  office conc l udes, 
once again ,  t hat the most recent version of' t he one percent i n i t iat ive cannot be 

implemented in its current form. 

I hereby cert i fy that the enc losed measure has been rev iewed for 
form, style and matters of  substant ive import and that the recommendat ions 
set forth have been communicated to Ronald D. Rank in  by send ing h im a 
copy or th i s  cert i ficate v i a  U .S .  Ma i l .  

S i ncerely, 

M ATTHEW J. MCKEOW N  

Deputy Attorney General 

I ntergovernmental and Fiscal Law Div ision 

I 00 
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J u ly I ,  1 997 

The Honorable Pete T. Cenarrusa 

Secretary o r  State 
HAND DELI VERED 

Re :  Cert i ficate or Rev iew 

I n i t iat i ve Regard i ng Rad ioactive Material  

Dear Mr. Cenarrusa: 

An in i t ia t ive  pet i t ion was f i led with your office on .I une 6, 1 997, con­

cerning the handl ing of p l uton i um .  Pursuant to Idaho Code * 34- 1 809, th i s  
o ffice ha-;  rev iewed the pet i t ion and has prepared the fol lowi ng advisory com­

ments. It must be stressed that, g i ven the str ict statu tory t ime frame in which 
th is office must respond and the complex i ty or the legal i ssues rai sed i n  th is  
pet i t ion, our  rev iew  can only isolate areas o r  concern and cannot prov ide in­
depth analysis of  each i ssue that may present problems. Further, under the 

rev iew statute, the Attorney Genera l 's recommendat ions are "advisory on ly," 
and the pet i t ioners are free to "accept or reject them in whole or i n  part." 

B A LLOT TITLE 

Fol lowing the f i l ing or the proposed i n it iat i ve ,  our o ffice w i l l  prepare 
short and long ba l lot t i t les .  The bal lot t i t l es  shou l d  impart i a l l y  and succinct­
ly state the purpose of the measu re wi thout being argumentat ive and w i thout 
c reat ing prejudice for or against the measu re.  Wh i l e  our office prepares the 
t i t les, i f  pet i t ioners wou ld  l i ke to propose l anguage with these standards in 
m i nd, we recommend that they do so and their proposed language w i l l  be con­

s idered. 

M ATTERS OF S UBSTA NTIVE I M PO RT 

Enforcement Problems 

As it i s  currently  wri t ten . the  proposed in it iat ive contains a number of 
format problems that w i l l  make the in i t iat i ve very d i fficu l t  to e i ther cod i fy or 

i mplement .  Without extensive rev is ion, a court w i l l  probably ru le that the 
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proposed in i t iat i ve i s  unen forceable and docs no t  const i tu te  va l id  law. As i t  

i s  present ly  wri t ten. the proposed in i t ia t ive docs not so  much propose a law 
as i t docs express t he wishes of the sponsors. 

The proposed in i t ia t ive docs not state where in the I daho Code it w i l l  

be  conta ined upon codi ficat ion. Genera l ly. an in i t iat ive w i l l  e i ther create a 
new sect ion in the Idaho Cmk or amend or repeal an ex ist i ng provis ion in the 
Idaho Code. The proposed in i t ia t ive should be re-wri t ten to spec i fical ly 
expla in where i n  the Idaho Code i t  should be inc l uded upon cod i ficat ion. 

Next .  t he proposed i n i t ia t ive i s  not d i v ided into separate sect ions. 
despite the fact that it proposes to mandate a number of  d i fferent  th i ngs. This 

office has ident i fied at least four d i fferent substant ive requ i rements that 
would be created by the proposed in i t i a t ive .  The proposed i n i t i a t ive should 
be re-written in  separate sect ions t'or greater case of reference and implemen­
tat ion.  

Last ly. much  of the text of the proposed i n i t iat i ve docs not consist of 
operat ive language requ i ring spec i fic action or conduct . I nstead, t he text 
expla ins the in tent ions of  the pet i t ioners and the purpose of  t he leg is lat ion. 
Typica l ly. a b i l l  orig inat i ng in  the :cg i s laturc wi l l  separate such explanatory 
material i nto a separate sect ion dedicated to "leg is lat i ve find ings" or "state­

ment of purpose ."  This separat ion helps the publ ic .  and the courts ,  i nterpret 
the actual operat i ve language w i thout m i stak ing the explanatory language for 
operat ive language. The proposed in i t i a t ive should be re-wri t ten to separate 

t he explanatory language from the opera t i ve language. 

Substantive Problems 

There are a number of substant i ve problems wi th the proposed legis­
la t ion. The fundamental problem that t he ent i re proposed i n i t ia t ive su ffers 
from is a lack of c lar i ty. Basic elements of  leg is lat ion. such as designat ing the 
ent i ty or ind iv idual  responsible for certa in  tasks. arc not inc luded in  t he pro­
posed i n i t ia t ive. I ndeed. it is d i fficu l t  to determ ine wi th ;Jrec i s ion what dut ies 

the undes ignated ent i : y  or ind i v idual is charged to perform . Without :.;ub­

stant ia l  rev i s ion .  it w i l l  be imposs ible to develop accurate short and long bal­
lot t i t les for the proposed i n i t iat i ve .  Certa in ly. i t  w i l l  be imposs ib le to e i ther 
implement or enforce the proposed in i t iat ive if i t  is approved in i ts current 
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form. Th i s  office has  i solated severa l part icu lar  areas of  concern as  noted 

below. 

I .  Ban on Enteri ng  Pluton i um-Related Agreements 

The proposed i n i t ia t ive states t hat "no state employee. i nc lud ing the 
governor. is  a l lowed to  s ign or agree to  anyth ing t hat a l lows the reburia l  or 
this p lu ton ium in  Idaho." Th i s  requ i rement appears to refer to a number of 

matters that arc not spec i fica l ly  i ncorporated into t he proposed i n i t iat ive .  For 
example. the proposed i n i t iat i ve  refers lo the "reburia l" of p l uton ium.  not the 

burial of p lu ton iun 1 .  Therefore,  i f  the i n i t ia t ive is  i n tended to regu late the bur­
ia l  or p lu ton i um.  it w i l l  not accompl ish that goa l .  On the other hand, i f  the 
proposed in i t ia t ive is oriented only towards "rebur ia l" of  p lu ton i um.  th is  
office recommends that  the pet i t ioners develop some spec i fic findings that 

w i l l  help the pub l ic u nderstand t he d i st inction between "bur ia l" and "rebur­
ia l"  of p lu ton i um .  L ikewise, the proposed in i t iat i ve ref'crs to "th is p lu ton ium" 

w i thout spec i fy ing what  pluton i u m  is s ubject to regu lat ion. 

Another proble m  that may stem from the proposed ban on entering 

i nto any p lu ton i um-re la ted agreement is that s tates only have regu latory 
authority over pluton i u m  when those states have fi rst entered in to a manage­

ment agreement wi th t he Un i ted States Nuclear Regulatory Commiss ion 

( N RC )  for the management of  "spec ia l  n uclear materia ls ," pursuant to 42 
U .S .C.  * 202 1 ( b)(4) .  Curren t ly, there is no agreement in  p lace between the 
S tate of !daho and the N RC. Therefore, a rev iewing court is  l i ke ly to ru le that 
the proposed i n i t ia t ive is  preempted to the extent  it attempts to address 

"reburia l ' '  of p l uton i um  in a manner that  d i ffers from the N RC 's program. 
Sec Boundary Backpackers v. B oundary County, 1 28 Idaho 37 1 ,  9 1 3  P.2d 

1 1 4 1  ( 1 996) ( state and l ocal laws that spec i fica l l y  con fl ict w i th federal laws 

are inva l id ) .  

') ... . Writ ten Accident  Analyfil� 

The proposed i n i t ia t ive next purports to requ i re "wri t ten acc ident 

analysis" for e very air qual i ty permit i s sued by t he state. Imp l ic i t  i n  th i s  

requ i rement is  t hat only those a i r  qual i ty  permits rel ated to pl u ton i um would 
necessitate "wri t ten acc ident ana lys is." ff t he drafter 's in tent ion is to l im i t  the 
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new analys is  to p lutonium-re l ated air qua l i ty permits, that i n tention should be 
expl ic i t ly i ncorporated into the proposed in itiat ive .  

The "written accident  analys is" ant icipated by the proposed i n it iat ive 
requires an unidenti fied state ent i ty to "calculate the doses of radi ation they 
i n fl ict on Idahoans ."  The proposed in it iative does not designate a state 
agency to carry out th is  requ i rement. A lso, i t is not c lear  whether the word 
"they" refers to a ir  q ual ity permits or other potential rel eases of p l uton ium.  
S ince th is  phrase i s  a pivotal piece of operat ive language ,  it shou ld clearly 
identify both what action i s  required and the ent i ty requ i red to perform the 
act ion. 

The proposed init ia t ive ident ifies a number of spec ific scenarios that 
m ust be i ncorporated i nto the "written accident analysis ." The analysis must 
consider the effects of  rad iat ion doses to pregnant women and their babies, 
worst weather and geological  condi t ions (part icu larly earthquakes) .  Th i s  
analysis m ust be conducted to consider the " l i fe t ime of project and the l i fe­
t ime of nuc lear waste created ."  The u n identi fied entity that  would  perform 
th i s  proposed analys i s  is not g iven any cri teria that would gu ide its procedures 
and findings.  I t  is unc lear from the proposed language whe ther the analyzing 
ent i ty is evaluat ing the effects of air qual ity permits, other "projects" or 
nuc lear waste itse lf. Without greater detai l ,  i t w i l l  be very d i fficu lt for a state 
agency to implement this prov is ion . It w i l l  also be v irtual l y  impossib le for a 
rev iewing court to assess a state agency 's compl iance du ring the judicia l  
rev iew process. 

3 .  Construct ion With Other Laws 

The proposed init iat ive  contains a sentence describ i ng how it shou ld 
be interpreted with other ex i st ing laws. The las t  paragraph states that "[aJ l l  
state laws and regulat ions w i l l  be corrected to comply wi th the spi ri t  and let­
ter of this i n i tiative and no federal laws w i l l  be broken ." As i t  is wri tten, this 
provision w i l l  be very difficu l t  to implement. 

The last paragraph proposes to change all state l aws so they w i l l  
"comply w ith the spi r i t  and le tter o f  t h i s  ini tiat ive ."  This office assumes that 
the drafter's goal i s  to ensure that when the proposed in it iat i ve 's requ irements 
confl ict w i th another statute, the prov i si ons con ta i ned in the proposed in i t ia-
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t i ve wi l l  govern . When the legis lature intends for a b i l l  lo cont rol  against 

other potentially con flicting l egislat ion, the bi l l  w i l l  frequently begin with the 
phrase, "notwith standing any other prov ision or law," or  a s imi lar  phrase . 

The use o r  this standard statutory language w i l l  e l iminate the need for a court 
to engage in the d i fficult ,  a n d  uncerta in ,  task of determining both the "spir i t  
and letter" of the proposed i n i t iative. 

The last c l ause of the final paragraph slates that "no federal l aws w i l l  
b e  broken . "  As a matter o f  federal supremacy, federal l a w  w i l l  control over 

state law when the two arc in d i rect confl ict.  Sec , e.g. ,  Boundary Backpackers 
v. Boundary County, 1 28 I d a h o  37 I ,  9 I 3 P.2d I I 4 I ( I  996 ). This is part icu­

l arly true in cases i n volving the management o f  pluton i u m  where, absent a 
specific agreement ,  federal j urisdiction i s  exclus i ve. Therefore, a reviewing 
court probably wou l d  not interpret the proposed i n i t iat ive as violat i ng feder­
al law. A c ourt w i l l  most l i k e ly v iew t h e  phrase, "no federal laws w i l l  be bro­

k en," as a rule of statutory i n terpretat i o n  clari fy i ng that the  proposed in i t ia­
t i ve shou l d  be interp reted in a manner that is consistent with exist i ng federal 

l aw. However, i f  t h e  prov is ion  purporting to proh ibit  the s tate from entering 

i n to an agreement a l l owing t h e  "reburial" of p luton ium cannot be reconci led 

w i th federal law, a reviewi n g  court w i l l  not re-write the provis ion s imply 

b ecause another sect i on of the proposed in i t iat i v e  slates that "no fed eral laws 
w i l l  be broken." I nstead, a c ourt w i l l  most l ikely ignore t he prohib i t ion con­

ta ined in t h e  proposed ini t iat i v e  in favo r  of federal law. 

CONC L USION 

The proposed init iat i v e 's apparent  intent  i s  to d i rect some ent i ty of 
s tate government to take some spec i fied action when a decision i nvol v ing 

p l utonium i s  before t hat state agency. However, there i s  no language i n  the 
p roposed i n i t iative that  spec i fies  exact ly what m ust be done or which agency 

i s  expected to do i t .  When the se substantive pro blems are combined wi th  the 

e n forcement flaws i d entified above, t h i s  office must concl ude that the pro­

p osed i n i t ia t ive cannot be i m plemented as it i s  currently written.  I ndeed, 
w i thout s ubstantial revision o f  the proposed i n i t iat ive, t h i s  office w i l l  be 

u nable to develop accurate l ong and short ballot t i t les, as is required by Idaho 

Code * 34- 1 804. 
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I HEREBY CERT I FY that the enclosed measure has been rev iewed 

for form. sty le and matters of substant ive i mport and that the recommenda­
tions set forth above have been commun icated to pet i t i oner Peter  R ickards by 
mai l i ng him a copy of t h i s  cert i ficate of rev iew. 

Analysis by : 
MATT H EW J .  MCKEO W N  

Deputy Attorney Genera l 

S i ncerely. 

A LAN G. LANCE 
A ttorney General 
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CERll FICAl l�S or R EV J EW 0 1� THE A ITORNEY liEN I::RAL 

J u ly 7. l 9lJ7 

The Honorab le  Pete T.  Ccnarrusa 

Secre tary or S tale 

H A N D  DEL I V ERED 

Re: Cert i ficate or Review 
I n i t iat ive  Regard ing Incremental Property Tax Re l ief 

Dear Mr. Ccnarrusa: 

A proposed i n i t iat ive pet i t ion was filed with your office on June 1 2. 

1 997.  Pursuant to Idaho Code * 34- 1 809, th i s  office llas rev iewed the pet i ­
t ion and has prepared the fo l lowing adv isory comments .  I t  must be stressed 

that ,  g iven the s trict s ta t utory L imcframe in which th is  office must respond and 
the complex i ty  of the legal issues raised in  th is  pet i t ion ,  our rev iew can on ly 

isolate areas o f  concern and cannot prov ide in-depth analysis o f  each issue 
that may present problems.  Furt her, under the rev iew statute, the Attorney 
General 's recommendat ions arc ' "adv isory only."  and t he pet i t ioners arc free 

to ' "accept or reject them i n  whole or in part ."  

BALLOT TITLE 

Fol lowing the f i l ing of t he proposed in i t ia t ive. our office w i l l  prepare 

short and long bal lot t i t les. The ba l lot t i t les should i m part i a l l y  and succ inct­
ly  s tate the purpose or  the measure without being argumentat i ve and wi thout 

creat i ng prejud ice for or against  the measure. Whi le  our  office prepares the 

t i t les,  i f  pet i t ioners would l ike to  propose language with t hese standards in  

m ind ,  we recom mend that t hey do so and the i r  proposed language w i l l  be con­
s idered. 

MATTERS OF SUBSTANTIVE I M PORT 

The proposed i n i t ia t ive has two sect ions that th i s  cert i ficate must 

address separate ly. 

Sect ion I wou ld  adopt a new Idaho Code * 33-80 I B .  I t  would phase 
out t he property tax levy for mai ntenance and ope rat ion or schools ( the 

"School M & 0 Levy") over a period of three years. 
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By way or background.  pub l ic schools  i n  Idaho receive rund ing fro111 
a variety o f  sources. The two or in terest to understanding the proposed i n i ­
t iat ive arc the property tax levy for maintenance and operat ion o r  schools 
aut horized by Idaho Code * .B-802 ('.2 )  and the monies from the state genera l  

fund appropriated annua l l y  b y  the legis la ture .  Idaho Code * 33-802 ( 2 )  cur­

rent ly authorizes school d istr icts lo levy up lo lhrcc-tcnths or one percent 
(O.Ylr l of the 111arkc1 value for assessment purposes of the taxable property 

w i th in the d i strict . The annual  publ ic schools '  appropria t ion of money from 
the state general  fund  is d ist ri buted to l ocal school d ist ricts through t he edu­

cat ional support program sci out i n  Idaho Code * 33- 1 002 . The largest source 

of revenue to the s ta te genera l  fund is money raised pursuant to the Idaho 

I ncome Tax Act and the Idaho Sales Tax Act . 

Sect ion I of t he proposed i n i t i a t i ve would requ i re t hat the max imum 

School M & 0 Levy be  two-tenths of ll11'.' percent ( 0.2</( ) i n  1 999. one-tenth 
o r  one percent ( 0. 1 (Ir ) i n  2000, and zero a fter that year. I t also conta ins a non­

bi nding preference that the leg is la ture " 'should" prov ide funding for t he main­

tenance and oper;1 t ion of pub l ic schoo l s  from sta le sa les tax revenues.  TLus .  

a l t hough t he prop(ised in i t i a t i ve .  i i" enacted. would requ i re reduct ion and 
eventual repeal or the School M & O Levy. i t  docs not guarantee that the rev­

enues lost to  the dist r icts would be rep laced. Replacement would be depend­
ent upon the legis lat u re 's abi l i ty and w i l l i ngness lo divert or i ncrease ( or bot h )  

generai fund revenues t o  pub l ic  schoo ls .  

We suggest add ing i n  proposed Idaho Code * 33-80 I B a re ference to 
I daho Code * 33-802 ( 2 ). the sect ion that sets t he 111ax imu111 School M & 0 
Levy. This  w i l l  insure that the proposed in i t ia t ive cou ld not be construed as 
applying to any other levy. such as the s upplemental maintenance and opera­
t ion levy authorized in Idaho Code * 33-802(4 ) .  Such a reference w i l l  make 
c lear prec ise ly what p roposed Idaho Code * 33-80 I B is to e ffect .  

We note tha t  the proposed i n i t ia t i ve cannot affect charter school d is­
t ricts. Amendments to  the d i st ric ts "  ind i v idual charters must accomp l ish any 

mandated change affect ing t hose d i str icts .  See Bagley v. G i lbert, 63 Idaho 
494. 1 22 P.2d 227 ( 1 942) :  Howard v. Independent School Dist. No. I .  1 7  
I daho '537.  1 06 P. 692 ( 1 9 1 0 ) .  
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We a lso note tha t  the proposal to e l iminate the School M & 0 Levy 
may have an u ndeterm ined e ffect on the theoretical underpinning or the 
state's education support program set forth in Idaho Code * 33 - 1 002. Thi s  
program i s  a lso known as the school funding  formula .  I n  creat ing the school 
funding  formula ,  the legislature recognized that a school district w i th  h igh 
aggregate property values tends to be able to  spend more money per student 
than a d istrict with a lower property tax base . The school fun d ing formu la  i s  
designed to equal ize the d isparity i n  funding  per student that o therwise m ight 
ex ist between d is t ricts. I f  the funds raised by the School M & 0 Levy  are 
replaced with nonproperty tax funds, then, depending upon how the nonprop­
erty tax funds a rc distri buted to the districts, the rat ionale for the current 
school funding formula may no longer be va l id .  Because the proposed in i ­
t iat ive docs not mandate replacement fund ing,  le t  alone d iscuss how i t  i s  to be 
d istr ibuted, predict ing the e ffect on the rat ionale for the school funding for­
mula  is not possible. 

Sect ion 2 conta ins only a nonbinding recommendation .  If adopted, 
Section 2 of the proposed in i t iat ive would have no legal effect .  I t s  only effect  

is pol i t ical ,  not legal .  The pol i t ica l  effect i s  t hat the voters adopting the pro­
posed i n i t iative may be presumed to have asked the legislature to cons ider 
adopt ing certain prov is ions of a specific legislat ive proposal, i .e . ,  sect ions 2 
through 9 of dra ft legis l at ion iden t i fied as R S07 I 75. This cou ld  be no more 
than a presumpt i on, because i t  wou ld be impossible to determi ne from e lec­
t ion returns if the majori t y  voting for the proposed in i t iat ive would have voted 
for sect ion 2 alone or w hether the coupl ing of section 2 with the operat ive 
provis ions of sect ion I resu lted in  i ts  passage. I n  ei ther case, sect ion 2 cre­
ates no legal ly en forceable rights or dut ies . I t  is most un l ikely t hat any party 
could prevai l  in  a legal act ion a l leg ing violat ion of sect ion 2 of the proposed 
in i t iat i ve .  

CONCLUSION 

Because t he proposed in i t i at ive, if adopted, would not enact the pro­
vis ions of RS07 I 75, we have not undertaken an analysis of t he substant ive 
import of  that draft leg i s l at ion . 

I HEREB Y  CERTIFY that the enc losed measure has been rev iewed 
for form, style and matters of substant ive import and that the rccommenda-
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t ions set forth above have been communicated to  pet i tioner Laird M axwel l  by 
ma i l i ng him a copy of this cert i ficate of review. 

A nalysis by:  
TED S PANGLER 
CAR L  OLSSON 
Deputy Attorneys General 

S incere l y, 

ALAN G .  LANCE 
Attorney General 
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Ju ly 7 ,  1 997 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

RE:  Cert i ficate of  Review; I n i t iat ive Regarding 
State, County, Municipal and School District Term Limi ts  
Pied� 

Dear Mr. Cenarrusa: 

An in i t iat i ve pet it ion was fi led wi th  your office on J une 26, 1 997, 
concerning term l im i t s  pledges for state, county, mun icipal and school district 
offices. Pursuant to Idaho Code * 34- 1 809, this office has rev iewed the peti­
t ion and has prepared the fol lowing adv isory comments. It must be stressed 
that ,  given the strict statutory t ime frame in which th is  office must respond 
and the complexity of the legal issues raised in th i s  pet i t ion, our rev iew can 
on ly  isolate areas of concern and cannot prov ide i n-depth analysis of each 
issue that may present  problems. Further, under the rev iew statute, the 
A ttorney General 's recommendat ions are "advisory on ly," and the pet i t ioners 
are free to "accept or reject them in whole or in part." 

B A LLOT T ITLE 

Fol lowing the fi l ing of the proposed in i t ia t ive,  our office wi l l  prepare 
short and l ong bal lot t i t les. The bal lot t i t les should i mpart i a l l y  and s uccinct­
ly state the purpose of t he measure without be ing argumentat ive and wi thout 
c reat ing prej udice for or agains t  the measure.  Whi le  our office prepares the 
t i t les, i f  pet i t ioners would l i ke to propose l anguage with these standards in 
m i nd, we recommend that they do so and t he ir  proposed language wi l l  be con­
s idered. 

MATTERS O F  SUBSTA NTI V E  I MPORT 

The proposed in it iat i ve  would authorize candidates for state, county, 
m un icipal  and school dis trict office to s ign the fol lowing p ledge: 
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I hereby declare that  duri ng my term of office, i f  e lected, I 
w i l l  adhere to the 1 994 Term Limi ts  Act, as passed by the 
voters of Idaho. 

Candidates for those offices are a l so authorized to submit the s igned pledge 
along wi th  the i r  declarat ion of candidacy or nom ination paper. Once the can­
didate has signed and subm it ted the pledge, the fol lowing legend i s  requ i red 
to appear on t he official bal lots: " Pledges to adhere to the 1 994 Term Limi ts  
Act ,  as passed by the voters of I daho." Apparent ly, candidates who dec l i ne 
to s ign  the pledge would have the i r  names appear on the bal lot wi th  no leg­
end. 

Section I 

Section I of the proposed in i t i at ive states that the l aw, upon passage, 
shou ld be referred to as the "State, County, Munic ipal  and School District 
Term Limits P ledge Act of 1 998." 

Section 2 

Section 2 of the proposed in i t iat ive would create Idaho Code * 34-
907C, which contains the p ledge procedure for candidates for state and coun­
ty  office. 

Section 3 

Sect ion 3 of the proposed in i t iat i ve would create Idaho Code * 5 0-
4 78A, which contains the ident ical  pledge procedure for candidates for 
munic ipa l  office. 

Section 4 

Section 4 of the proposed in it iat ive would create Idaho Code * 3 3-
443A ,  which contains the ident ical  pledge procedure for school district 
trustee candidates. 
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Section 5 

Section 5 of  the proposed i n i t ia t ive states that the pledge procedure 
can be i n i t iated by any cand idate who fi les for candidacy "on or after one day 
after" passage of the i n i t ia t ive by the voters. 

Section 6 

Sect ion 6 of the proposed i n i t ia t ive contains a severab i l i ty  c lause . 

The proposed in i t ia t i ve raises two d is t inct substant ive issues. First, 

the necessity for the act is  not apparent .  State, county, mun icipal and school 
district offic ia ls are a l ready subject to the ba l lot access restrict ions enacted by 
the voters in 1 994. Only the port ion of the 1 994 in i t ia t ive mandat ing term 
l imits for congressional offices has been struck down by rev iewing courts .  
Therefore, the proposed in i t i at i ve docs noth ing more t han  perm i t  candidates 
to p ledge their i ntent ion to comply w i th  a state law that is a l ready compulso­
ry. Cand idates who opt not to  sign the pledge would be subject to the same 
ba l lot access restrict ions as t hose who choose to sign the  pledge. The fact  
that the legend, "Pledges to adhere to the 1 994 Term L im its Act ,  as passed by 
the voters of Idaho," would appear a fter some candidates ' names on the ba l ­
lo t  and would not  appear after others ' would only serve to confuse the voters 
s ince the 1 994 Term L im its Act app l ies equal l y  to a l !  candidates. 

Second, whether ba l lot legends of any k ind arc perm iss ib le i n  Idaho 
is s t i l l  an open quest ion.  In S impson v. Cenarrusa, Supreme Court No.  23526 
(argued May 7 ,  1 997 ) ,  one of the arguments presented by the pet i t ioners was 
that ba l lot legends are an unconst i tu t ional infringement on the right to vote . 
The Idaho Supreme Court is l i kely to ru le on that  quest ion in  the near future. 
I f  the Idaho Supreme Court ru les in favor of the pet i t ioners on the issue of bal ­
lot legends, the proposed in i t ia t ive w i l l  probably be inval idated by  a rev iew­
ing court .  

I HEREBY CERTIFY that t he  enc losed measure has been rev iewed 
for form, style and matters of substan t ive import and that the recommenda­
t ions set forth above have been  communicated to pet i t ioner Beau Parent by 
depos i t  i n  the U .S .  Mai l  of a copy of th i s  cert i fi cate of rev iew. 
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Analysis by:  
MATTH EW J .  MCKEOWN 
Deputy Attorney General 

S i ncerely, 

A LAN G. LANCE 
A ttorney General 
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Ju ly  7, 1 997 

The Honorable Pete T. Cenarrusa 

Secretary of State 
HAND DELIVERED 

RE:  Certi ficate of Rev iew 
I n i t i at ive Regard ing State Term Limi ts  and Lobbying Reform 

Dear Mr. Ccnarrusa: 

A proposed in i t ia t ive pet i t ion was fi led with your office on June 26, 
1 997. Pursuant to Idaho Code * 34- 1 809, th is  office has rev iewed the pet i­
t ion and has prepared the fol lowing advisory comments. I t  must be stressed 
that, g iven the strict statutory t imcframc in  which this office must respond and 
the complexi ty of the legal i ssues raised in this pet i t ion, our rev iew can on ly 
isolate areas of concern and cannot prov ide in-depth ana lysis of each i ssue 
that may present problems. Further, under the review s tatute, the Attorney 
General 's recommendations arc "adv isory only," and the peti t ioners arc free 
to "accept or reject them in whole or in part ." 

BALLOT TITLE 

Fol lowing the fi l ing of the proposed in i t i at ive, our office w i l l  prepare 
short and long bal lot t i t les .  The bal lot  t i t les should impart ial ly and succinc t­
ly state the purpose of the measure w i thout being argum entat i ve and without 
creat ing prejudice for or against the measure.  Whi le our  office prepares the 
t i t l es ,  i f  pet i t ioners would l i ke to propose l anguage wi th these standards in 
m ind, we recommend that  they do so and their  proposed l anguage w i l l  be con­
sidered. 

M ATTERS OF SUBSTANTIVE I MPORT 

The proposed in i t ia t ive purports to make two c hanges to I daho l aw. 
First, the proposed in it i at ive would give counties, muni c ipal i t ies and school 
d istricts the opt ion to e l im inate term l imits via l ocal c i t izen in i t ia t ive .  I n  addi ­
t ion, the  proposed in i t iat ive wou ld place certain restr ict ions on lobby ing 
acti v i t ies by former Idaho legis lators and legis lat ive employees .  
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Section I 

Section one of the proposed in i t iative states that, upon passage, the 
statute should be referred to as "The State Term Lim its and Lobbying Reform 
Act  of 1 998 ." 

Section 2 

Section two of the proposed in i t iat ive would add two new sub-sec­
t ions to Idaho Code § 34-907 .  Current ly, Idaho Code §§ 34-907( I ) (a )- (d)  
contain the bal lot access, or "term l im i t ,"  restrictions for statewide e lected 
o fficials, I daho legis lators and county officials . A new sect ion wou ld �tate 
that ,  " [ t ] he people shal l have the right through the county in i t iative process 
provided in Idaho Code § 3 1 -7 1 7  to e l im inate the term I imi ts  created here in 
for county commissioners or any other county e lected offic ia ls ."  

A second new section would  create the fol lowing restrict ion : 

Any person who current ly serves or subsequent lo 
the enactment of th is  act serves as a member of the Idaho 
House of Representat ives or Senate or i s  employed by the 
I daho leg is lature sha l l  not, for compensation, lobby, sol ic i t ,  
or represen t  any organ ization, bus iness, government ,  or state 
recognized legal entity before any member, employee or rep­
resentative of the Idaho state government unt i l  the number of 
years served i n  or e mployed by the Idaho leg is lature have 
i ntervened. 

This  sect ion a lso wou ld estab l i sh a max imum penal ty of e i ther a $  I 0,000 fine 
or a two year prison sentence , or both, for an intent ional or w i l l ful v io lation 

of the new lobbying l im i tation . As i t  is current ly written, sect ion two contains 
two potent ia l  const i tu t ional problems that w i l l  probably prevent implementa­
t ion of the proposed in i t iat ive . 

A rt ic le 3, § 1 6  of the I daho Const i tution states: 

Every act sha l l  embrace but one subject and matters 
properly connected therewi th , which subject s h a l l  be 
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expressed i n  the t i t le; but i f  any subject shal l be embraced i n  
a n  act which i s  not expressed i n  the t i t le ,  such act sha l l  be 
void on ly  as to so much thereof as shal l not be embraced i n  
the t i t le .  

The Idaho Supreme Court has provided the fol lowing gu idance in applying 
art icle 3,  * 1 6 : 

To comply wi th  Art ic le 3 ,  Section 1 6, the statute 
must disc lose, either by express dec larat ion or by clear 
in tendment, or at least portend the common object in order 
that it may be determ ined whether a l l  parts are congruous and 
mutual ly support ing ,  and reasonably designed to accompl ish 
the common a im.  

A mer. Fed .  of Labor v .  Langley, 66 Idaho 763, 768, 1 68 P.2d 83 1 ( 1 946 ) .  

An in i t ia l  question that must be addressed is  whether art icle 3 ,  * 1 6, 
appl ies to in i t ia t ive legislat ion as to legis l at ion adopted by the legis la ture. I n  
Luker v. Curt is, 64 Idaho 703, 706, 1 36 P.2d 978 ( 1 943 ) ,  the Idaho S upreme 
Court  compared the power of in i t i at ive to the power of legis la t ion :  

This  power of legis lat ion. recla imed by the people 
through the medium of the amendment to the const i tu t ion , 
d id not g ive any more force or effect to in i t iat ive legis lat ion 
than to leg is la t ive acts but p laced t hem on equal foot ing. The 
power to thus legislate is derived from the same source and, 
when exerc ised through one method of legis lat ion , i t is 
asserted, is just as binding and effi c ient as if accompl i shed by 
the other method; that the legis la t ive w i l l  and resu l t  1s  as 
va l id ly consummated the one way as the other. 

( Emphasis  added. )  The supreme court rei terated i ts  adherence lo the "equal 
foot ing" ru le  for in i t i at i ve and legis lat ive acts in Westerberg v. Andrus ,  1 1 4 
Idaho 40 1 ,  404, 757 P.2d 664 ( 1 988 ) .  I t  is th is  office's opin ion t hat the 
supreme court 's "equal foot i ng" rul e  most l i kely means that article 3, * 1 6  's 
"s ingle subject" ru le  appl ies to in i t iat ive l eg islation in  the same manner, and 
to the same extent ,  that i t  app l ies to l aws enacted by the leg i s lature. 
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Section 2 of the proposed in i t iat ive attempts to enact leg islat ion con­
cerning two dis t inct subjects :  county term l im i ts and restric t ions on lobby ing. 
To avoid v iolat ing art ic le 3, § 1 6, these two subjects must be "considered as 
fal l i ng wi th in  the same subject matter" or be "necessary as ends and means to 
the attainment of each other." State v. Banks, 37 Idaho 27, 3 1 ,  2 1 5  P. 468 
( 1 923 ) .  The Banks court determined that the sale of general  fund treasury 
notes and the sale of refunding bonds are separate subjects that cannot be 
included in one piece of legis lat ion. Id .  In another case, the Idaho S upreme 
Court has determined that a salary increase for a state employee conta ined in  
an appropriations bi l l  v iolates article 3 .  § 1 6. Ha i ley v. H uston, 25 Idaho 1 65 ,  
1 36 P. 2 1 2  ( 1 9 1 3 ) .  

County term l imits and lobbying restrict ions are no more c lose ly 
related than the topics at i ssue i n  Banks and Ha i ley. Certa inly, they are not 
"necessary as ends and means to the attainment of each other." Based on the 
I daho Supreme Court 's precedent ,  th is  office concl udes that a rev iewing court 
is l i kely to rule that the ent i re proposed i n it iat ive is void. See Banks, 37 Idaho 
at 32 ("where I art ic le 3. § 1 6, is v iolated I the act is absolute ly void"). 

Assuming, for the purposes of complete rev iew, that the proposed in i ­

t iative surv ives an art ic le 3 ,  § 1 6, chal l enge, the proposed lobbying restrict ion 
may also vio late the freedom of assoc iat ion protected by the F irst Amendment 
to the Un i ted States Consti tut ion and art ic le I ,  §§ 9 and I 0 of the Idaho 
Constitution. 

S tatutes restricting former s tate elected offic ia ls ,  and other state 
employees, from doing business with the state are ref erred to as "revolv ing 
door" statutes. See. e .g . ,  In Re Advisory from the Governor, 633 A .2d 664, 
667 (R . I .  1 993 ). A number of states have considered First A mendment chal­
lenges to "revolv ing door" statutes. 

The Ohio Court of Appeals cons idered the fol lowing "revolv ing 
door" restriction in S tate v. N ipps : 

No publ ic offic ial or employee shal l  represent a 
cl ient or act i n  a represen tat ive capacity for any person before 
the publ ic agency by which he is or wi th in the precedi ng 
twelve months was employed or on which he serves or with-
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in t he  preceding twelve months had served on any  matter 
w ith which the person is  or was d i rectly concerned and in 
which he personal ly  part icipated during h i s  employment or 
serv ice by a substant ial and materia l  exerc i se of administra­
t ive d iscret ion.  

4 1 9  N.E.2d 1 1 28, 1 1 3 1  (Ohio 1 979). The Ohio court ruled that the chal lenged 
statute did not violate the First Amendment because : 

The statute i n  question is not a blanket proh i bit ion on 
a l l  represen tation by defendant before h is  former employer, 
but only i n  those matters i n  which he, as an o fficial or 
employee of  the state, was d i rect ly  concerned and in which 
he persona l l y  part ic ipated by a substant ia l  and material exer­
cise of adm inistrative d iscretion . 

N ipps, 4 1 9  N .E.2d a t  1 1 32 .  The court also determined that :  

Id. 

The state has a substant ial and compel l ing i nterest to 
restrict unethical practices of i ts employees and pub l ic offi ­
c ia ls  not on ly for the internal integrity of the adm i n istrat ion 
of government, but a l so for the purpose of mainta in ing pub­
l ic confidence in state and local government .  

The lobby i ng restrict ion in  the proposed in i t iat ive i s  not l im i ted to 
matters in which former offic ia ls and employees e i ther were direct l y  con­
cerned or personal l y  part ic ipated. In addi t ion, the prohibi t ion is not l imi ted 
to one year. Final l y. the proposed in i t iat ive docs not conta in any find ings that 
wou ld help a review ing court understand why a more narrowly tai lored pro­
posa l ,  such as the Ohio statute. would not adequate l y  address the interests of 
the pet i t ioners. Because the proposed in i t iat ive 's l obbying restriction is so 
broad, and s ince there are no findings to guide a rev iewing court, a rev iewing 
court n11ght ru le that the lobbying restrict ion violates the Firs t  Amendment to 
the Un i ted States Const i tu t ion, art ic le I ,  **  9 and 1 0  of the Idaho 
Consti tut ion, or both .  
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Section 3 

Section 3 of the proposed i n i t iat ive adds the local in i t iat i ve term l im­
i ts option to the provision establ ish ing munic ipal term l im its, I daho Code * 
)0-478. 

Section 4 

Sect ion 4 of the proposed i n i t iat ive probably i ntends to add the local 
in i t iat ive option to the provision establ ish ing school d istrict term l im i ts .  
However, that add i t ion i s  omi t ted from the version of the proposed in i t iat ive 
submi tted to th is  office. 

Sect ion 5 

Section ) establ ishes the effective date of the proposed in i t iat i ve .  

Sect ion 6 

Sect ion 6 contains a severabi l i ty c lause. However, as expla ined 
above, the Idaho S upreme Court has ru led that statutes violat ing art ic le 3, * 
1 6, are "absolutely void." Therefore, the severab i l ity c lause may not save the 
remainder of the statute. 

I H EREBY C ERTIFY that t he enc losed measure has been rev iewed 
for form, style and matters of substant ive import and that the recommenda­
t ions set fort h above have been commun icated to pet i t ioner Donna  Weaver by 
depos it in the U .S .  Ma i l  of a copy of th is  certi ficate of rev iew. 

Analysis by : 
MATTHEW J .  MCKEOWN 
Deputy Attorney General 

Sincere ly, 

ALAN G.  LANCE 
Attorney General 
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Ju ly 8,  1 997 

The Honorable Pete T. Ccnarrusa 

Secretary or  S tate 

H A N D  DELIV ERED 

Re: Cert i ficate or  Review 

I n i t iat i ve Regard ing Congress ional Term L imi t s  Pledges 

Dear Mr. Ccnarrusa : 

A proposed i n i t iat i ve pet i t ion was fi led w i t h  your office on June 26, 
1 997. Pursuant to Idaho Code * 34- 1 809, th is  office has rev iewed t he pet i ­
t ion and has prepared t h e  fol lowing advisory comments.  I t  must be stressed 

that .  given the strict statutory t imeframc in which th is  office m ust respond and 
the complex i ty  or  the legal issues ra i sed in  this pet i t ion,  our  rev iew can only 

isolate areas o r  concern and cannot provide in -dept h analysis o r  each issue 
that may present problems. Further, under the rev iew statute, t he Attorney 

Genera l 's recommenda t ions arc "adv isory only,' '  and the pet i t i oners arc free 
to "accept or reject them in whole or in part ."  

BA LLOT TITLE 

Fol lowing the fil i ng or  the proposed i n i t iat i ve ,  our office w i l l  prepare 
short and long bal lot t i t les .  The ba l lot t i t les should i mpart ia l ly  and succinct­

ly state the purpose or  t he measure w i thout be i ng argumentat ive and without 
creat ing prejud ice for or aga inst the measure. Wh i le our office prepares t he 

t i t les ,  i f  pet i t i oners wou ld  l i ke to propose language wi th  t hese standards i n  

m ind, we  recommend t ha t  they do so  and the ir  proposed language w i l l  he con­

sidered. 

MATTERS OF SUBSTANTI V E  I M PORT 

The proposed i n i t iat ive  authorizes cand idates for e i ther  the Un i ted 

States House o r  Representat i ves or the Un i ted States Senate to s ign a "term 

l imi ts  pledge . "  Sect ion 2 or the proposed i n i t ia t ive conta ins the fol lowing 
pledge form language :  
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I vo luntari l y  pledge not to serve in  the Un ited States 
[ House of Representatives for more than three (3 )  terms] 
[Senate more than two (2) terms I after the effective date of 
this prov is ion .  I understand that informing the voters that I 
have taken this p ledge is important to voters . I therefore 
authorize, i nstruct and ask the Secretary of State to not i fy the 
voters of th i s  act ion by p lac ing the appl icable bal lot i n forma­
t ion, "Signed TERM L I MI TS pledge to serve no more than 
[ three (3) terms] [two (2)  terms]" or "Broke TERM L IM ITS 
pledge" next to my name on every e lect ion bal lot and in a l l  
s tate sponsored voter educat ion material i n  which my name 
appears as a candidate for t he office to which the pledge 
refers. 

Once the candidate s igns the pledge, sections three and four of the proposed 
in i t iative require the I daho Secretary of State to place the app l i cable term l im­
its legend next to candidates '  names i n  every e lect ion bal lot and in  al l  state­
sponsored voter educat ion materia l .  

The const i tu tional i ty of bal lot legends of  any k ind i s  st i l l  an open 
quest ion i n  Idaho. In S impson v. Cenarrusa, Supreme Court No. 23526 
(argued May 7 , 1 997)  (cha l lenge to the 1 996 term l imi ts  legend in i t i at ive), 
one of the arguments presented by the pet i t ioners was that ba l lot legends are 
an unconst i tutional i n fringement on the right to vote. The I daho Supreme 
Court is l i kely to rule on that question in the near future .  If the I daho 
S upreme Court ru les in favor of the S impson pet i t ioners on t he i ssue of bal ­
l o t  legends, the prov is ions authoriz ing the congressiona l  term l imi ts  p ledges 
w i l l  probably be inva l idated by a rev iewing court. 

Section Five 

Section five of the proposed in it iat ive requires the secretary of  state, 
or other designated e lection offic ia ls ,  to "post in a conspicuous place in every 
pol l ing location a copy of the Term Limits Pledge." Current l y, Idaho Code * 
1 8-23 1 8( I ) (b )  proh ibits any person from "circu lat ing cards or handb i l l s  of 
any kind" w ithin one hundred feet of a pol l ing place. I n  addi t ion. Idaho Code 
* 1 8-2323 proh ibi ts the plac ing of p lacards in vot ing booths that are "in tend­
ed or l ike ly to cal l the attention of the voter to any candidate ,  or to urge the 
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voter to  vote for any part icu lar candidate." S ince sect ion five of  the proposed 
i n it iat ive has the potent ia l  to confl ict with Idaho Code * *  1 8-2.3 1 8  and 1 8-

2.32.3, it should be revised to spec i fy that sect ion five takes precedence over 
other potent ia l  confl icting statutes. 

Section Six 

Section s ix  of the proposed in i t iative states that, "serv ice in  office for 
more than one-half of a term shal l be deemed service for a term." In U .S .  
Term Limits v .  Bryant, - U . S .  --, 1 1 5 S.  Ct. 1 842 ( 1 995) ,  the U nited S tates 
Supreme Court ru led that states may not impose qua l i fications for offices of 
the United States Representati ve or U nited States Senator in  addit ion to those 
set forth by the Constitution . Therefore, a rev iewing court w i l l  probably 
refuse to i mplement section six if it i s  deemed to confl ict w i th the U n ited 
S tates Const i tut ion .  

Section Seven 

Section seven states that the "state recognized proponents and spon­
sors of this in i t iat ive  have standing to defend this in i t ia t ive against any chal­
lenge in any court ."  Idaho Code * 67- 1 40 I states that the Idaho Attorney 
General ,  or his des ignee, i s  responsib le for defending state laws against chal­
lenges in court. If i t  i s  the intent ion of the sponsor to re l ieve the Office of  the 
Attorney General  from the obl igation of defending the proposed in i t iat i ve i n  
court, then that i ntention should be  spec i fical ly  incorporated i nto section 
seven. Even without sect ion 7, the I daho R ules of C i v i l  Procedure probably 
give the in i t i ative sponsors the abi l i ty to in tervene as a defendant in any 
action cha l l enging the proposed in i t i at ive. 

Section Eight 

Section eight of the proposed in i t iat ive authorizes the secretary of 
state to promulgate ru les in  order to implement the proposed in i t iat ive. 

Section Nine 

Section nine of the proposed i n it iat ive conta ins a sevcrabi l ity c lause. 
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I HEREBY CERTIFY that the enc losed measure has been reviewed 
for form, style and matters of  substant ive import and that the recommenda­
t ions set forth above have been communicated to pet i t ioner Donna Weaver by 
depos i t  in  the U .S .  Ma i l  of  a copy of th is  cert i ficate of rev iew. 

Analysis by: 
MATTHEW J. MCKEOWN 
Deputy Attorney General 

S i ncerely, 

ALAN G. LANCE 
Attorney General 
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Ju ly 9,  1 997 

The Honorable Pete T. Cenarrusa 

Secretary of State 
HAND DELIVERED 

Re: Cert i ficate of  Rev iew 
I n i t ia t ive Regard i ng Process Governing I n i t ia t ives 

Dear M r. Cenarrusa :  

An in i t i at i ve pet i t ion was fi led wi th your office on J u ne 24, 1 997, 
concerning the process for enac t ing an in i t iat ive under I daho law. Pursuant 
to Idaho Code * 34- 1 809, th i s  o ffice has rev iewed the pet i t ion and has pre­
pared t he fol lowing adv isory comments .  It must be stressed that ,  g iven the 

strict statutory t ime frame in wh ich th i s  office must respond and t he com­
plex i ty  of  the lega l issues ra ised in th i s  pet i t ion ,  our rev iew can only isolate 
areas of concern and cannot prov ide i n-depth analysis of each issue t hat may 

presen t  problems. Further, under the rev iew statute,  the Attorney Genera l 's 

recommendat ions arc "adv isory only," and the pet i t ioners arc free to  "accept 

or reject them in whole or in part." 

HA LLOT TITLE 

Fol lowing the fi l i ng of t he proposed i n i t ia t ive, our o ffice w i l l  prepare 

short and long ba l lot t i t les .  The ba l lot t i t les shou ld impart ia l ly  and succinct­

ly state the purpose of  t he measure without being argumentat ive and wi thout 
creat ing prejud ice for or against the measure .  Wh i le our o ffice prepares the 

t i t les, if pet i t ioners would l i ke to propose language with t hese standards in 
mind, we recommend that they do so and their proposed language w i l l  be con­
s idered .  

M ATTERS OF SUBSTANTI VE I M PORT 

During the 1 997 leg is la t i ve sess ion,  the legis lature passed House B i l l  
265. As  amended, House B i l l  265 establ i shed certa in procedures for the 

gathering of signat ures for the purpose of plac ing an in i t i at i ve on t he ba l lot .  

House B i l l  265 was s igned into law by Governor Batt on March 20, 1 997.  I f  
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it is successfu l ,  the proposed i n i t iat ive would repeal the nrn.1onty of the 
changes to Idaho's in i t iat i ve law contained i n  House B i l l  265 . 

Section 1 

Section I of the proposed in i t iat ive wou ld repeal House B i l l  265 's 
redesignation of Idaho Code * 34- 1 80 I as Idaho Code * 34- 1 80 I A .  

Section 2 

Sect ion 2 of the proposed in i t iative would repeal the statement of leg­
is lat ive intent and legis la t i ve purpose, codi fied as Idaho Code * 34- 1 80 I ,  con­
tained in  House B i l l  265 . 

Section 3 

Section 3 of the proposed i ni t iative would repeal a l l  of the new t ime 
l imi ts for gathering signatures that House B i l l  265 adds to Idaho Code * 34-
1 802. 

Section 4 

Sect ion 4 of the proposed in i t iat ive would repeal House B i l l  265 's 
new provisions governing t he removal of signatures from an in i t i at ive pet i t ion 
(cod i fi ed as Idaho Code * 34- 1 803B ). 

Section 5 

Section 5 of the proposed in i t iat ive would amend Idaho Code * 34-
1 805 , the geograph ical proport iona l i ty requ i rement for s ignature col lect ion 
created by House B i l l  265. Under sect ion 5 ,  Idaho Code * 34- 1 805 wou ld  
retain the reduct ion of  requ ired signatures, s i x  percent of the  qua l i fied e lec­
tors at the time of the last general e lection, original ly  contained in House B i l l  
265, b u t  wou ld drop the requirement that a proportional number of  signatures 
be gathered in twenty-two counties. 
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Section 6 

Sect ion 6 of the proposed i n it iative would repeal the jud ic ial rev iew 
prov is ions added to Idaho Code * 34- 1 809 by House B i l l  265 . 

Section 7 

Sect ion 7 of the proposed in i t iat ive would repeal the new requ i re­
ments  for in i t iat ive pet i t ion signature gatherers estab l i shed by House H i l l  265 

(codi fied as Idaho Code * 34- 1 8 1 4A) .  

Section 8 

Section 8 of the propose in i t iat ive would repeal certa in  disclosure 
requirements placed on i n i t iat ive pet i t ion s ignature gatherers by House B i l l  
265 (codified a s  Idaho Code * 34- 1 8 1 5  ) .  

Section 9 

Sect ion 9 of the proposed in i t iat ive designates January I ,  1 999, as the 
effect ive elate for the changes i t  makes to t i t le 34, chapter 1 8, Idaho Code. 

Section IO 

Sect ion I 0 contains a severabi l i ty c lause. 

The only s ignificant legal i ssue raised by the proposed in i t iative is 
whether art . 3 ,  sec. I of the Idaho Const i tut ion al lows the electorate to a l ter  
the process for enacting an in i t iat ive through the i n i t iat i ve  process. I n  Luker 
v. Curt is ,  64 Idaho 703, 706, 1 36 P.2d 978 ( 1 943 ) ,  the I daho Supreme Court 
compared the power of i n i t iat ive to the power of legis lat ion: 

This power of legis lation, rec la imed by the people 
through the med i um of the amendment to the const i tu t ion,  
did not  g ive any more force or effect to i n it iat ive legislat ion 
than to legislat ive acts but placed them on equal foot ing. The 
power to thus legis late is derived from the same source and. 
when exerc ised through one method of leg is lat ion, it is 
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asserted, i s  jus t  as  b ind ing and effic ient as  i f  accomp l i shed by 
the other method; that t he  legis lat ive w i l l  and resu l t  1s as 

va l id ly  consummated the one way as the other. 

( Emphasis added. )  The supreme court reiterated its adherence to the "equal 

foot ing" rule for i n i t iat i ve and l eg i s lat i ve acts in Westerber£ v. Andrus ,  1 1 4 
Idaho 40 1 ,  404. 757 P.2d 664 ( 1 988 ). I t  i s  the opin ion  of th i s  office that the 
supreme court 's "equal foot i ng" ru le wou ld  most l i ke ly be j ud ic ia l ly  i n ter­
preted to perm i t  the  e lectorate to amend the  process for enact ing an i n i t i at ive  

i n  the same manner, and to the same extent ,  that the leg is la ture i s  perm it ted 
to do so. 

I HEREBY CERTI FY t hat t he enc losed measure has been rev ie wed 
for form. s ty le and matters of substant ive import and that t he recommenda­
t ions set forth above have been communicated to pet i t ioner Dennis Mansfie ld 

by depos i t  i n  the U .S .  Mai l  of  a copy of th is cert i ficate of  rev iew. 

Analysis by: 
MATTHEW J. MCKEOWN 

Deputy Attorney General 

S i ncerely, 

A LAN G.  LANCE 
At torney General 
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J u ly 1 6, 1 997 

The Honorahle Pete T. Cenarrusa 

Secretary of  State 
H AND DELIV ERED 

Re:  Cert i ficate of Rev iew 

I n i t iat i ve Regard i ng Teachers' Freedom to Negot iate 

Dear Mr. Cenarrusa: 

An in i t i a t i ve pet i t ion was fi led w i th your office on J une 30. 1 997. 
Pursuant to  Idaho Code * 34- 1 809, this o ffice has rev iewed the pet i t ion and 
has prepared the fol lowing adv i sory comments. It must be st ressed t hat ,  

g iven the str ict statu tory t imcframc in  wh ich  th i s  office m ust respond and the 

complex i ty  of the l egal issues rai sed in  t h i s  pet i t ion ,  our  review can only i so­
late areas of concern and cannot prov ide i n-depth analys i s  of each issue t hat 

may present problems. Further. under the rev iew statute, the Attorney 

General 's recommendat ions are "advisory only," and the pet i t ioners arc free 

to "accept or reject them i n  whole or i n  part ."  

BA L LOT TITLE 

Fol lowing the fi l i ng of the  proposed i n i t ia t ive ,  our  office w i l l  prepare 
short and long bal lo t  t i t les. The bal lot t i t les shou ld impart ia l ly and succ i nct­
ly  state the purpose of the measure w i thout being argumentat ive and wi thou t  

c reating prejud ice for or aga inst  t he measure. Wh i le our office prepares t he 
t i t les, i f  pet i t ioners wou ld l i ke to  propose language wi th  these standards i n  
m ind,  we  recommend that they do so  and the ir  proposed l anguage w i l l  be  con­
s idered. 

M ATTERS OF S UBSTANTI V E  I M PORT 

Th is  office prev iously prepared a cert i ficate or rev iew for an ident i ­
cal in i t ia t ive proposal on J u ly 1 4, 1 995 . Sec 1 995 I daho At t  'y Gen. Ann. R pt .  
1 69. Nei t her the law nor the c i rc umstances surrounding t he proposed i n i t ia­

t i ve have changed appreciably s ince the issuance of  t h i s office's prev ious cer­

t i ficate. 
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The substant ive prov1s 1on of the proposed in i t i at ive i s  brief and 
straightforward. The in i t iat i ve would change I daho Code � 33- 1 27 1  by sub­
s t i tut ing the word "may" for "shal l ," as indicated below: 

33-1 27 1 .  School districts-Professional em1>loy­
ees-Negot iation agreements.-The board of t rustees or  
each school district , including specia l ly chartered d istricts, or 
the designated representative( s )  of such district , is hereby 
empowered to and sha l l  may upon its own in i t iat ive or upon 
the request or a local educat ion organ izat ion represent ing 
professional employees, enter into a negotiation agreement 
wi th  the local educat ion organization or the designated rep­
resentat ive(s)  of such organization and negot iate w i th such 
party in good fa i th on those matters spec i fied in any such 
negotiat ion agreement between the local board of t ru stees 
and the local educat ion organ ization. A request for negot ia­
tions may be in i t iated by either party to such negotiat ion 
agreement. Accurate records or minutes of the proceedings 
shal l be kept, and shal l be ava i l able for publ ic  inspection at 
the offices of the board of education during normal business 
hours. Joint  rat i ficat ion of a l l  final offers of settlement sha l l  
be  made i n  open meet ings. 

Important ly, there i s  no consti tut ional or statutory prohibi t ion agai nst 
the amendment of � 33- 1 27 1  as contemplated by the i ni t iat ive .  However, for 
practical  purposes, such an amendment would leave the negot iat ing process 
between school d ist ricts and professional employees unclear, and may not fu l ­
fi l l  the s tated in tent o f  t he  in i t iat ive drafters to a l low teachers in  I daho "to 
have a negot iating agency of their choice represent their i nterests ." 

The Attorney Genera l 's statutory duty to rev iew proposed in i t iat ives 
i nc ludes the obligat ion to "recommend to the pet i t ioner such rev is ion or al ter­
at ion of the measure as may be deemed necessary and appropriate." Idaho 
Code � 34- 1 809. As stated above, because of other statutes, the s ingle word 
change in Idaho Code � 33- 1 27 1  from "sha l l "  to "may" may not accompl ish 
t he "legis lat ive in tent" of the proposed change, i .e . ,  that t hrough the amend­
ment, "teachers in I daho w i l l  be a l lowed to have a negotiati ng agency of their 
choice represent their interests ." 
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Idaho Code * 33- 1 273 prov ides that the local education organ ization 
"shal l be the exc lus ive representat ive for al l  professional employees i n  t hat 
d istrict for purposes of negot iat ions." "Local education organ ization" is 
defined to mean : 

any local d istrict organ ization du ly chosen and selected by a 
majori ty of the profess ional employees as their representa­
t ive organ izat ion for negotiat ions under th is act .  

Idaho Code * 33- 1 272(2)  (emphasis added) .  

I t  i s  c lear that the in i t ia t ive wou ld make negot iations with a local edu­
cation organ ization optiona l .  However, if such negotiat ions were to occur, the 
local education organ ization approved by a major i ty of the professional 
employees would st i l l  be the representative of such employees,  because of the 
l anguage of * 33- 1 273 .  Under the in i t i at ive, teachers wou ld  not be al lowed 
to have a negot iat ing agency of thei r  choice represent the ir  in terests as con­
templated . Rather, the school d istrict would have the option to negotiate wi th 
a local educat ion organ ization, but, i f  s uch negot iat ions occurred, only one 
representative of such professional employees would be a l lowed to engage in 
such negotiat ions. 

If the school d i st rict chose not to negoti ate wi th such a group, the pro­
cedure would he unclear. On its face, i t  would appear that the school d ist rict 
cou ld negotiate with each ind iv idual professional employee. However, * 33-
! 273 states that the local education associat ion is the "exc lus ive" representa­
t i ve of professional employees of the school d is trict for purposes of negot ia­
t ion.  Such language suggests that any negot i ations would have to occur 
through such a group,  rather than on the ind iv idual leve l ,  regard less of 
whether the school d istrict was requ i red by law to negot iate with them. In 
other words, if the l anguage in  Idaho Code * 33- 1 273 remains intact, the 
school d istrict  would s t i l l  be forced to negotiate wi th  a local educat ion organ­
ization by de facto operation of law. 

CONCLUS ION 

In conclus ion, i n  order for the in i t iat ive to accompl ish the stated 
in tent. we would recommend that Idaho Code * 33- 1 273 or the defin i t ion of 
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" local educat ion organizat ion" found in Idaho Code * 33- 1 272, or both,  a l so 
be amended to more specifica l ly  provide that more than one group can repre­
sent the i nterests  of profess ional employees. This recommendat ion is made 
solely for the purpose of ass is t ing the peti t ioner, as requ i red by Idaho Code * 
34- 1 809, and is not meant t o  reflect a posit ion e i ther in favor of or against the 
proposed i n it iat ive by the O ffice of the Attorney Genera l .  

I H EREBY CERTIFY tlu!t the enc losed measure has been reviewed 
for form, style and matters of substan t ive import and that the recommenda­
t ions set forth above have been communicated to pet i t ioner Laird M axwe l l  by 
mai l ing h i m  a copy of this cert i ficate of review. 

A nalysis by: 
MATTHEW J .  MCKEOWN 
Deputy A t torney General 

S incere ly, 

ALAN G. LANCE 
Attorney General 
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July 22, 1 997 

The Honorable Pete T. Ccnarrusa 
Secretary of State 
HAND DELIVERED 

Re: Cert i ficate or Review 
I n i t i at ive Regarding Regulat ion of  B lack Bear Hunt i ng 

Dear Mr. Ccnarrusa :  

A proposed in itiat i ve  pet it ion was fil ed  w ith your  office on June 30, 
1 997. Pursuant to I daho Code * 34- 1 809, this o ffice has reviewed the pet i ­
t ion and has prepared the fol lowing adv isory comments.  I t  must be stressed 
t hat, given the stric t  statutory t imeframe in wh ich  this office must respond and 
t he comp lexi ty of t he  legal i ssues ra i sed in th is peti t ion. our  review can only 
i solate a reas of concern and cannot provide i n-depth analysis of each issue 
that may present problems. Further. u nder the review statute. the Attorney 
General 's recommendations a rc "adv i sory on ly." and the pet i t ioners arc free 
to  "accep t  or reject them in whole or i n  part." 

B A LLOT TITLE 

Fol lowing the  fil ing o r  the proposed i n i t ia t ive, our office w i l l  prepare 

short and long ba l lo t  t i tles. The bal lo t  t i t les should impart ia l ly  and succinct­
ly state the purpose of  the m easure w i t hout be ing  argumentat ive and without 
c reating prejudice for or aga inst the m easure. Whi le our o ffice prepares the 
t itles, if petit ioners would l ike lo propose language w i th  these standards in 
m ind, we recommend that they do so and their proposed language w i l l  be con­
s idered. 

MAT TERS OF SUBSTANT I V E  IM PORT 

The proposed init i at i ve is very s imi lar to an i n i t i at ive ( Propos i t ion 

Two) that was defe ated by t he voters i n  the November 5 ,  1 996, general e lec­
t ion. 
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Section I ( I )  

Sect ion I ( I )  of the proposed in i t iat ive proh ib i ts  the use o f  bait to take 
a bear at any t ime during the calendar year. This  proposal is ident ical to t he 
proh ib i t ion on the  use of bai t  that was conta ined in Propos i t ion Two. The 
term "take" i s  defi ned by Idaho C ode * 36-202(h)  t o  mean "hunt, pursue, 
catch, capture, shoot, fi sh,  se ine, t rap,  k i l l ,  or possess or any attempt to so do." 
The defin i t ion of "take" i s  i ntended to be a l l  i nc lus ive .  

However, the term "hunt ing" has a separate def in i t ion w h ich spec i fi ­
cal ly exc ludes "sta lk ing, at tract ing ,  search ing for, or ly ing in  wa i t  for any 
wi ld l i fe" by an unarmed person to w atch or photograph w i ld l i fe .  I daho Code 
* 36-202 ( i ) . With the except ion to the term "hunt ing" and the i nclusion of 
"hunt" i n  the defin i t ion of "take ," there is a potent i a l  for unarmed hound 
hunters to stalk  and search for bears to watch or photograph . The terms 
"sta lk ing" and "searching for" arc not defined. However, Idaho Code * 36-
1 1 0 I ( b )(6 )  proh ib i ts the use of dogs to pursue,  track, o r  harass any big game 
an imal  except as a l lowed by commi ss ion ru le .  The re fore, unarmed hound 
hunters wi th cameras cou l d  not pursue or track bears if t he proposed in i t ia t ive 
were adopted . The sponsors may want to dra ft add i t ional in i t i a t ive language 
to address this potentia l  " loophole ."  

Section 1 ( 2 )  

Sect ion I ( 2 )  of  the proposed in i t iat ive  would proh ibit the use of  dogs 
to take a black bear from M ay I through August 3 1 .  Th i s  proposal i s  a change 
from Proposi t ion Two's attempt to prohibit t he  use of d ogs dur i n g  the en t i re 
calendar year. There are 23  spr ing seasons w hich would be changed by t he 
dog use proh ib i t ion .  I n  add i t ion, t he proposed in i t ia t i ve wou ld proh ibit the 
current black bear dog tra i n ing seasons under IDA PA 1 3 .0 1 .08588 (which 
already proh ib i t s  the k i l l in g  of any bear). There arc twenty dist i nc t  dog tra in­
ing seasons. Al l  are wi th in  the proh ib i ted dates of May I to Augus t  3 1 .  Based 
on the Declara t ion of I ntent ,  it is not c lear that the sponsors intend to proh ib­
it black bear dog tra in ing seasons t hat wou ld  not resu l t  in the k i l l ing of any 
bears. The sponsors shou ld c lari fy whether i t  i s  the intent of the proposed i n i­
t ia t ive to e l iminate these clog train ing  seasons.  

Section 1 (3)  
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Sect ion 1 ( 3 )  of t he proposed in i t iat ive iden t i fies the  persons who are 
exempted from the proposed law. Whi le employees of the Idaho Department 
of Fish and G ame are exempted ,  agents arc not. I n  actual pract ice, when the 
Department o f  Fish and Game is required to capture or k i l l  a bear, it usua l ly  
seeks the ass istance of  a private hound hunter. That is because the 
Department o f  Fish and Game does not  keep hun t i ng hounds. The use of 
hunt ing hounds is the most effic ient way to track and ei ther capture or e l imi­
nate problem bears. Sect ion I ( 3 )  shou ld be redrafted to incl ude agents of the 
Idaho Department of Fish and Game. 

Section I ( 4)  

Sect ion I ( 4 )  of the proposed in i t iat ive defines the term "bait ." 

Section 1 (5) 

Sect ion I (5) of the proposed in i t iat ive contains a penal ty prov i sion.  
The penalt ies proposed in the in i t iative are far more severe than the current 
fi sh and game code for s imilar offenses. In addi t ion,  the pena l ty provis ion 
would not be i nc luded in chapter 1 4  of t i t le 36, Idaho Code, wi th a l l  other fish 
and game v io lat ions. Over the past six years, the Department of Fish and 
Game has attempted to central i ze al l penalty provis ions in  chapter 14 of t i t l e  
36 ,  I daho Code.  I f  the proposed in i t iat ive i s  approved by the voters, the spon­
sors should rewri te sect ion 1 (5 )  so it i s  codi fied in  chapter 1 4  of t i t l e  36, I daho 
Code. 

Section I ( 6) 

Sect ion 1 (6) of the proposed in i t iat ive contains a severab i l i ty c lause. 

I H EREBY CERTIFY that the enclosed measure has been rev iewed 
for form, sty l e  and matters of substant ive import and that the recommenda­
t ions set forth above have been communicated to pet i t ioner Lyn n  Fritchman 
by deposit in  t he U .S .  M ai l  of a copy of this cert ificate of rev iew. 

S incerely, 

ALAN G .  LANCE 
A ttorney General 
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