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INTRODUCTION 

Dear Fellow Idahoans: 

I present to you the Idaho Attorney General's Annual Report for 1998. This volume contains the 
legal guidelines, certificates of review and Attorney General Opinion 98-1, which were issued 
during 1998 by my office at the request of the client-entities we represent. 

The Attorney General is an elected state official and a constitutional officer within the executive 
branch of state government. Similar to county prosecutors and city attorneys at the local levels 
of government, the Attorney General is required to represent state departments, boards and 
commissions, and state elected officials. The Attorney General is also a member of the Board 
of Land Commissioners al"d the State Board of Examiners. The legal powers and duties of my 
office are enumerated in the ldah\> Constitution at article 4 and article 9, section 7, and in the 
Idaho Code, generally in Idaho CodfJ sections 67-1401 through 67-1409. The Attorney 
General's specific duties and powers are detailed in 353 Idaho laws. 

The contents of this volume represent only a small fraction of day-to-day duties and 
responsibilities handled by the professional legal staff. The Attorney General's six divisions 
provide legal defense of state laws, taxpayer dollars, and the legal rights of the State of Idaho. 
Examples of major legal projects and victoriei; during 1998 include: (1) the settlement reached 
with the tobacco industry, which will bring $711 million into Idaho over the next 25 years and 
$30 million per year in perpetuity; (2) the core team of legal experts who have assisted the 
Legislature to understand ti 1e complexities of electric deregulation and restructuring; (3) forcing 
the United States Forest Service to pay attorney fees and costs to the State of Idaho for failing 
to supply necessary information to our county assf:lssors; (4) winning a judgment against the 
United States Fish and Wildlife Service's claims to Snake River water, ending the threat that 
over a million acres of farmland would have to go out of production and ensuring that water will 
be available in the future for our cities and citizens; and (5) continuing the increased services to 
local government, including 154 new criminal prosecutions, 27 criminal investigations, and 
answering approximately 50 civil law inquiries per month from local elected officials. These 
successes would not be possible without the skillful and experienced attorneys and legal staff 
who have chosen to use their legal education and law license for the bettermel"t of Idaho. In my 
experience, the Office of the Attorney General is a top-notch law office! 

As I embark on my second term as your Attorney General, I can guarantee that this office will 
continue to be managed as a professional law office. The complex and weighty issues that we 
must defend and enforce involve your tax dollars, your legal rights and the policy decisions 
made by the elected policymakers, the legislature and governor that you selected. In the law 
profession, there can be no higher honor or duty than that which I am constitutionally and "12'4� ;;:;_ look f0<wa<d to a'"""""' 1999. 

ALAN G. LANCE 
Attorney General 
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OPINIONS OF THE ATTORNEY GENERAL 98-1 

ATTORNEY GENERAL OPINION NO. 98-1 

The Honorable John H. Tippets 
Idaho House of Representatives 
Idaho State Legislature 
STATEH OUSE MAIL 

Per Request for Attorney General's Opinion 

QUESTIONS PRES ENTED 

I .  What are the standards expressed by the United States Supreme Court 
regarding a state's ability to regulate abortion? 

2. Do Idaho's statutes regulating abortion conform with the United 
States Supreme Court's standards? 

3. Do any of the draft bills that the Idaho Legislature may consider dur
ing the 1998 session pertaining to abortion resolve potential constitu
tional problems with the current Idaho statutes or create additional 
constitutional problems? 

4. Does the Idaho Constitution create any rights or limits that pertain to 
the state's ability to regulate abortion? 

CONC LUSION 

I .  The United States Supreme Court has held that a woman has a con
stitutional right to obtain a pre-viability abortion and a state may not 
place an undue burden on this right. After fetal viability, a state may 
proscribe abortion except where it is necessary in appropriate medical 
judgment for the preservation of the life or health of the mother. The 
Supreme Court has upheld a 24-hour waiting period and an informed 
consent provision requiring the giving of truthful, nonmisleading 
information about the nature of the abortion procedure, about atten
dant health risks of abortion and childbirth, and about probable ges
tational age of the fetus. The provisions upheld contained medical 
emergency exceptions. The Court has also upheld a one-parent con-
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98- 1 OPINIONS OF THE AT TORNEY GENERAL 

sent requirement for a minor seeking an abortion that included an 
adequate judicial bypass procedure. Further, the Court has upheld 
reasonable recordkeeping and rep01ting provisions as long as the con
fidentiality of the woman is protected and the increased reporting 
costs do not become a substantial obstacle to a woman's right to 
obtain a pre-viability abortion. Finally, the Court has invalidated any 
spousal notification or consent requirement. 

2. There are some constitutional problems with Idaho's current abortion 
statutes. To begin, the requirement contained in Idaho Code § 18-608 
that second-trimester abortions be performed in a hospital is uncon
stitutional. In addition, Idaho statutes do not contain a health excep
tion for the ban on third-trimester abortions. Further, the definition 
of viability in Idaho Code § 18-604(7) is broader than the definition 
provided by the United States Supreme Court and thus correspond
ingly narrows the woman's ability to obtain an abortion prior to via
bility. Also, the parental notification provision contained in Idaho 
Code § 18-609(6) does not contain a bypass procedure, judicial or 
otherwise. Finally, it is not entirely clear whether the legislature 
intended the informed consent requirements of Idaho Code § 18-609 
to carry criminal penalties. 

3. a. Idaho Abortion Statute Amendments Draft Bill: This draft 
bill deletes the second-trimester hospitalization requirement 
contained in the current statute but does not add a health 
exception to the post-viability abortion ban. Likewise, it 
retains the problematic definition of "viability." The bill con
tains a two-parent consent requirement; authority is split on 
whether a state can require a two-parent consent, even with a 
judicial bypass. In addition, the bill specifies that a violation 
of the current informed consent provision is a misdemeanor; 
however, it has not provided a clear enforcement mechanism 
to the additional duties it imposes upon physicians. 
Additionally, concerning the proposed misdemeanor lan
guage, there could be circumstances in which a physician 
could be found to be in violation of the informed consent pro
vision without a scienter requirement. This could unconsti
tutionally chill the willingness of physicians in the state to 

6 



OPINIONS OF THE AT TORNEY GENERAL 98-1 

perform abortions. Regarding the reporting requirements, it 
is imperative that the confidentiality of the woman be pro
tected, and precedent indicates that the physician's identity 
should be protected from public disclosure as well. This bill 
protects the identity of the woman but, because it is not clear 
whether the reports are available to the public, it is not clear 
whether the physician's identity is protected from public dis
closure. 

b. Partial Birth Abortion Draft Bill: Partial birth abortion pro
hibitions have been challenged in several states. Thus far, 
reviewing courts have invalidated them primarily on the 
ground that a woman cannot be required to use a different 
and potentially riskier procedure. Women's Medical 
Professional Corporation v. Voinovich, 1 30 F.3d 1 87 (6th Cir. 
1 997); Planned Parenthood of Southern Arizona. Inc. v. 
Woods, No. 97-385-TUC-RMB, 1 997 WL 679921 (D. Ariz. 
Oct. 27, 1 997); Carhart v. Stenberg, 972 F. Supp. 507 (D. 
Neb. 1 997); Evans v. Kelley, 977 F. Supp. 1 283 (E.D.  Mich. 
1 997). Ohio has filed a petition for a writ of certiorari on 
this issue with the United States Supreme Court, which has 
not yet been denied or granted. 1 

c. Parental Consent to Abortion Draft Bill: In addition to 
requiring that a minor obtain the consent of one parent, this 
draft bili would require that a pregnant woman who has had 
a guardian or conservator appointed after a finding of dis
ability, incapacity or mental illness obtain the consent of her 
guardian or conservator before having an abortion. While 
there is an absence of case law on this issue, a reviewing 
court might not conclude that such a woman is in the same 
situation as a minor and might find this provision troubling 
under some circumstances. The judicial bypass provision 
contained in this bill appears ge nerally sound; however, the 
drafters may want to consider including a specific timetable 
for court hearings and decisions. Further, while providing for 
civil liability, the bill does not specify whether anyone 
beyond the physician would be liable nor does it limit the 

7 
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amount of recovery or whether guardians and conservators 
have standing to sue in addition to parents. As with the Idaho 
Abortion Statute Amendments bill, it is not clear whether the 
identity of the physician is protected from public disclosure 
under the reporting requirements. 

4. Some state supreme courts have construed their state constitutions as 
providing broader protection for abortion than does the federal 
Constitution. The Idaho Supreme Court, while it has held that the 
Idaho Constitution can be construed more broadly than the federal 
Constitution, has not yet addressed this issue specifically. One state 
district court held that the Idaho Constitution provides "broader pro
tection than the federal constitution" when addressing an abortion 
issue. However, this remains an open question at the state appellate 
level. 

ANALYSIS 

Question No. 1:  

You have asked what standards the United States Supreme Court has 
established regarding a state's ability to regulate abortion. The most signifi
cant recent statement from the United States Supreme Court concerning abor
tion is Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 
833, 1 12 S. Ct. 279 1, 120 L. Ed. 2d 674 ( 1992). In that opinion the Court 
reaffirmed earlier decisions, holding that a woman has a constitutional right 
to obtain a pre-viability abortion, and a state may not place an undue burden 
on this right. A regulation imposes an undue burden if it places a substantial 
obstacle in the path of a woman who seeks to abort a nonviable fetus. 

The Casey Court went on to hold that state regulations designed to 
foster the health of a woman who seeks an abortion before fetal viability are 
valid if they do not constitute an undue burden on that right. Id. at 878. In 
addition, a state has a "profound interest in potential life" and "throughout 
pregnancy, the state may take measures to ensure that the woman's choice is 
informed." Id. The measures designed to advance this interest will not be 
invalidated as long as they are truthful and not misleading and they do not 
place "an undue burden" on the woman's right to obtain a pre-viability abor
tion. Id. at 878, 882. However, unnecessary regulations that have the pur-

8 
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pose or effect of presenting a substantial obstacle to a woman who seeks an 
abortion before viability impose an undue burden on that right and are invalid. 
Id. 

After fetal viability, a state may proscribe abortion except where it i s  
necessary, in appropriate medical judgment, for preservation of the life or  
health of  the mother. Id. at 878. Viability i s  the point in time at which there 
is a realistic possibility of maintaining and nourishing a life outside the 
womb. Id. at 870. The United States Supreme Court has noted that viabili
ty can occur as early as 23 to 24 weeks. See, e.g., Roe v. Wade, 410 U.S. 11 3, 
1 60, 93 S. Ct. 705, 730, 35 L. Ed. 2d 147 ( 1973). 

In Casey, the Supreme Court upheld several types of abortion regu
lations. For example, the Supreme Court upheld an informed consent provi
sion that required the giving of truthful, nonmisleading information about the 
nature of the abortion procedure, about attendant health risks of abortion and 
of childbirth, and about probable gestational age of the fetus, holding that this 
requirement did not impose an undue burden on the woman's right to choose 
to terminate her pregnancy. Id. at 88 l .  Likewise, the Court upheld a 24-hour 
waiting period. Id. at 884. Importantly, both of these requirements contained 
medical emergency exceptions. Id. at 879. It is clear from reading the Casey 
decision that the informed consent provision and 24-hour waiting period 
would not have been upheld without the medical emergency exception. Id. at 
885. Further, the Court observed that the Pennsylvania statute at issue also 
provided that the doctor did not have to comply with the informed consent 
provision if he or she reasonably believed that furnishing the information 
would have a severely adverse effect on the physical or mental health of the 
patient. Id. at 883-84. 

The Supreme Court also upheld a one-parent consent requirement for 
a minor seeking an abortion that included an adequate judicial bypass proce
dure allowing a court to authorize the performance of an abortion if the minor 
was mature and capable of giving informed consent or if the abortion was in 
her best interest. Id. at 899. The Supreme Court held it unconstitutional to 
require a woman to notify her spouse or obtain his consent prior to an abor
tion. Id. at 895. 

9 
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In Casey, the Supreme Court went on to uphold reasonable record
keeping and reporting provisions, as long as the confidentiality of the woman 
was protected. Id. at 900-90 1. The Com1 held that recordkeeping and report
ing provisions are reasonably directed to the preservation of maternal health, 
but that they must properly respect a patient's confidentiality and privacy. 
The Court then noted that the requirements it was reviewing did not impose 
a substantial obstacle to a woman's choice because the increase in the cost of 
the abortions would be slight. Id. at 90 1. The Court left open the possibility 
that at some point increased reporting costs could become a substantial obsta
cle, but stated there was no showing of this on the record before it. Id. The 
Court did, however, strike down one particular reporting provision which 
required that a married woman provide her reason for failing to notify her 
husband about the abortion. Id. 

Hopefully these basic principles and black letter law will be useful as 
abortion issues are considered. 

Question N o. 2: 

Your second question concerns Idaho's current abortion statutes and 
whether these statutes conform to the constitutional standards set forth by the 
United States Supreme Court. Idaho's current abortion statutes are found at 
Idaho Code § § 1 8-60 I ,  et seq. It is worth noting that title 1 8  deals primari
ly with criminal matters and is entitled "CRIMES AND PUNISHMENTS." Copies 
of these statutes are enclosed with this opinion. I have also enclosed the 1 993 
Attorney General's Opinion reviewing the constitutionality of these statutes. 
1 993 Idaho Att'y Gen. Ann. Rpt. 5. 

As a preliminary matter, this opinion notes that Idaho's abortion 
statutes have not been judicially challenged. Statutes are entitled to a pre
sumption of constitutionality, unless the constitutional issue raised by the 
statute has already been judicially resolved. See, e.g., Bon Appetit Gourmet 
Foods. Inc. v. State, Dept. of Employment, 1 17 Idaho 1002, 793 P.2d 675 
(l 989). As discussed below, some issues raised by Idaho statutes have been 
judicially resolved by the United States Supreme Court and some have not. 
As to those issues which have not been resolved, the Attorney General has a 
duty to defend the state statutes pursuant to Idaho Code § 67-140 1. 
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Because Idaho's abortion statutes were enacted prior to the Casey 
decision, the statutes are drafted under the trimester construct articulated in 
Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147 ( 1973). Idaho 
Code § 18-608 permits first-trimester abortions and, also, second-trimester 
abortions if the second-trimester abortions are performed in a hospital. Idaho 
Code § 18-608(3) prohibits third-trimester abortions unless the abortion "is 
necessary for the preservation of the life of [the] woman or, if not performed, 
such pregnancy would terminate in birth or delivery of a fetus unable to sur
vive." 

There are three constitutional problems with Idaho Code § 18-608. 
First, the United States Supreme Court has held that a state may not require 
that second-trimester abortions be performed in a hospital. Akron v. Akron 
Center for Reproductive Health, Inc., 462 U.S. 4 16, 103 S. Ct. 248 1, 76 L. 
Ed. 2d 687 ( 1983 ). Medical science has advanced so that some second
trimester abortions can be safely performed without hospitalization. 
Consequently, the Supreme Court has concluded that requiring hospitaliza
tion for all second-trimester abortions is unreasonable and unconstitutional. 
Id. 

Second, as discussed above, under the Casey decision, while a state 
may prohibit post-viability abortions, it can only do so if the life or health of 
the mother is not jeopardized. At least one federal circuit court of appeals has 
held that "health" encompasses not only a severe non-temporary physical 
health problem, but also severe non-temporary mental and emotional harm. 
See Women's Medical Professional Corporation v. Voinovich, 130 F.3d 187 
(6th Cir. 1997). Idaho's statute contains an exception to the third-trimester 
prohibition if the life of the mother is endangered. It does not, however, con
tain an exception if her health is jeopardized. The omission of any health 
exception in Idaho's ban on third-trimester abortions creates an additional 
constitutional problem. 

A third constitutional problem may be raised when the third-trimester 
abortion prohibition is read in conjunction with the statute's definitions of the 
"third trimester of pregnancy" and of viability. Idaho Code § 18-604( 6) 
defines the third trimester of pregnancy as "that portion of a pregnancy from 
and after the point in time when the fetus becomes viable." Idaho Code § 18-
604(7) defines a viable fetus as "a fetus potentially able to live outside the 

1 1  



98-1 OPINIONS OF THE ATTORNEY GENERAL 

mother's womb, albeit with artificial aid." This definition of viability departs 
from the definition provided by the United States Supreme Court. The United 
States Supreme Court has held that viability is the time at which there is a 
"realistic possibility of maintaining and nourishing a life outside the womb." 
See Casey, 505 U.S. at 870. Should a case arise under this portion of the 
statute, a court might conclude there is a difference between a "realistic pos
sibility" of maintaining and nourishing a life outside the womb and a "poten
tial" ability to live outside the womb. A broader definition of viability which 
correspondingly narrows or restricts the woman's ability to obtain an abortion 
prior to viability conflicts with the Casey decision. 

Under Idaho Code § 18-609(2), the Idaho Department of Health and 
Welfare must publish and make available to abortion providers printed mate
rials containing information about fetal development, abortion procedures 
and risks, and services available to assist a woman through a pregnancy, at 
childbirth and while the child is dependent. The department must also annu
ally compile and report to the public the number of abortions performed in 
which materials containing the information described above were not provid
ed to the pregnant patient. See Idaho Code § 18-609( 4 ). Idaho Code § 18-
609(3) provides that these materials should be provided to the pregnant 
patient, if reasonably possible, at least 24 hours before the performance of the 
abortion. Idaho Code § 18-609( 4) further provides that disclosure of the 
materials is not required if the physician reasonably determines that disclo
sure of the materials would have a severe and long-lasting detrimental effect 
on the health of the woman. 

In the 1993 Attorney General's Opinion, this office concluded that 
this informed consent provision and 24-hour waiting period were probably 
constitutional under the Casey decision. However, this office also observed 
that it was not entirely clear whether the informed consent provision carried 
with it any criminal penalties. This office's analysis on this point is fairly 
lengthy and will not be restated in detail here. As noted, the opinion contain
ing that analysis is enclosed with this opinion. The office ultimately con
cluded that while reasonable arguments could be raised on both sides of the 
issue, the more persuasive argument was probably that criminal penalties had 
not been intended.2 
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This office also reviewed the parental notification prov1s10n con
tained in Idaho Code§ 18-609(6). This notificntion provision does not con
tain a judicial bypass procedure. The opinion of this office was that while the 
statute would probably survive a facial challenge, it was potentially vulnera
ble lo a constitutional attack under certain factual circumstances because of 
the ahsence of a bypass procedure, judicial or otherwise. 

Question No. 3: 

Your third question concerns the proposed abortion draft bills 
presently before the Idaho Legislature. The draft bills are RS07560, 
RS07503, and a document entitled "Idaho Abortion Statute Amendments." 
You have asked whether any of these draft bills resolve constitutional prob
lems with the current statutes or raise additional constitutional problems. 

We have reviewed three draft abortion bills which we understand will 
be considered by the Idaho Legislature. This opinion will not discuss policy 
implications of those draft bills, as that is the prerogative of the legislature. 
The purpose of this opinion and the proper role of this office is to discuss any 
possible constitutional problems in these draft bills and refer you to relevant 
case law. It is the duty of the Office of the Attorney General to give an opin
ion in writing, when required, to senators and representatives upon questions 
of law. Idaho Code § 67- 140 I (7). 

A. Idaho Abortion Statute Amendments 

The first draft bill this opinion will discuss is entitled "Idaho Abortion 
Statute Amendments." This proposal provides a list of definitions, deletes the 
second-trimester hospitalization requirement contained in the current law, 
provides a section requiring that a minor seeking an abortion obtain the con
sent of both parents or judicial authorization, amends Idaho Code§ 18-609(3) 
to clarify that a physician who does not comply with the informed consent 
provisions of the current statute will be subject to misdemeanor criminal 
penalties, sets forth physician's duties when performing an abortion on a 
woman who is carrying an unborn child of 20 or more weeks gestational age, 
and imposes certain recordkeeping and reporting requirements on physicians. 
The draft bill also contains a severability provision. 
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Section I of the draft bill sets forth a list of definitions. The defini
tion of viability is the same as that in the current abortion statute. As dis
cussed above, this definition could be construed as broader than the definition 
set forth by the Supreme Court in Ca�. 

Under Section II of the draft bill, the hospitalization requirement of 
Idaho Code § 18-608(2) is deleted, correcting that constitutional defect in 
Idaho's current statute. The other constitutional defect of Idaho Code § 18-
608, discussed above, the absence of a health exception for the prohibition on 
third-trimester abortions, has not been corrected by this draft bill. 
Consequently, even if this draft bill is passed, that constitutional defect in the 
current abortion statute would remain. 

Section III of the draft bill contains the parental consent provision for 
a minor seeking to obtain an abortion. This portion of the draft bill also 
includes a judicial bypass procedure, a procedure which, as discussed, is 
missing from the parental notification provision in Idaho's current abortion 
statute. The bill provides that the attending physician performing an abortion 
must obtain the informed written consent of the minor and the minor's "par
ent or guardian." In the definitions contained at Section I of the bill, "parent" 
is defined as meaning "both parents." This bill is not a one-parent consent 
bill, but instead requires the consent of both parents. As noted, the United 
States Supreme Court has upheld Jaws which require a minor to obtain the 
consent of one parent before obtaining an abortion, as long as those laws con
tain an adequate judicial bypass procedure. Casey, 505 U.S. at 899. However, 
this bill requires the consent of both parents. Research discloses a split of 
authority on whether a state may require the consent of both parents. For 
example, in Planned Parenthood League of Massachusetts. Inc. v. Attorney 
General, 677 N.E.2d IO I  (Mass. 1 997), the Supreme Court of Massachusetts 
invalidated a Jaw requiring a pregnant unmarried minor to obtain the consent 
of both parents, holding that it violated her constitutional rights under the fed
eral Constitution. In reaching that decision, the court noted that, "of the states 
that have a two-parent consent provision, almost all do not enforce it or have 
been enjoined from enforcing it." Id. at 107, n. 11. However, the Fifth Circuit 
Court of Appeals upheld a statute requiring the consent of two parents in 
Barnes v. State of Mississippi, 992 F.2d 1 335 (5th Cir.), cert. denied, 5 1 0  U.S. 
976, 114 S. Ct. 468, 126 L. Ed. 2d 4 19 ( 1 993). There is legal precedent on 
both sides of this issue. Idaho, however, is in the Ninth Circuit, which may 
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be more likely than other federal circuits to overturn a two-parent consent 
provision. 3 

Section IV of the draft bill amends Idaho Code § 1 8- 1609(3) to make 
clear that a physician who fails to comply with the informed consent provi
sions of Idaho's current law is subject to a misdemeanor penalty and may also 
be disciplined for unprofessional conduct. However, the bill does not clearly 
identify an enforcement mechanism for the additional duties it imposes. 

As discussed, this draft bill imposes a series of new duties upon 
physicians; viability testing before aborting a fetus of 20 or more weeks ges
tational age, the presence of two physicians when a viable unborn child is 
aborted, the submission of tissue for a pathology test, and various record
keeping and reporting requirements. The draft bill does not expressly provide 
whether a physician or abortion provider would also be criminally liable for 
violating or failing to perform any of the additional duties imposed by the 
draft bill. The additional duties created by this draft bill raise the same ambi
guity as the current informed consent provision of Idaho Code§ 1 8-609. The 
new misdemeanor provision only applies to Idaho Code§ 18-609(3). Under 
the law already in place, Idaho Code § 18-605 makes it a felony for anyone 
to produce an abortion "except as permitted by this Act." The question aris
es as to whether the felony provision of Idaho Code § 1 8-605 would apply to 
the new requirements of the Act or whether no penalty was intended. 

Added to this is the Eighth Circuit's opinion in Planned Parenthood, 
Sioux Falls Clinic v. Miller, 63 F.3d 1452 (8th Cir. 1 995), cert. denied, --U.S. 
-, 1 1 6 S. Ct. 1582, 1 34 L. Ed. 2d 679 ( 1 996), in which the Eighth Circuit 
held that it was unconstitutional for the state of South Dakota to impose crim
inal liability against physicians who violate abortion laws without also includ
ing a mens rea or scienter requirement. "Mens rea" and "scienter" are legal 
terms for a defendant's guilty state of mind or guilty knowledge. The Eighth 
Circuit Court of Appeals concluded that a strict criminal liability statute 
would have a profound chilling effect on the willingness of physicians to per
form abortions and would thus create a substantial obstacle to a woman's 
right to have an abortion. The felony provision of Idaho Code § 1 8-605 does 
not contain a scienter requirement. If Idaho Code § l 8-605 were deemed to 
apply to the new duties and requirements created by this draft bill, a court 
could conclude the bill creates a chilling effect on the willingness of physi-
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cians to perform abortions in this state. It may well be that the authors of this 
draft bill do not intend for any criminal penalties to apply to the new duties. 
However, because this bill is drafted so as to be placed within the criminal 
code, it would be advisable for the authors to clarify this issue. 

A second problem concerns the misdemeanor language the draft bill 
adds to the current infonned consent provision. While this new language con
tains a scienter requirement, this requirement would not apply in all circum
stances. The draft bill states that if the "attending physician's agent" fails to 
perform one of the requirements of the informed consent section, the "attend
ing physician" is guilty of a misdemeanor. A situation could arise where a 
physician is unaware that his agent failed to fulfill the informed consent 
requirements and, yet, pursuant to the bill, the physician could still be held 
criminally liable for the agent's acts. This transferred responsibility, as it 
were, again creates strict criminal liability on the part of the attending physi
cian. While the drafters of this bill may be concerned that physicians should 
exercise proper control over their agents, the principles articulated by the 
Eighth Circuit appellate court in Miller still need to be considered. With that 
opinion in mind, and considering the close scrutiny given such statutory lan
guage by the courts, the drafters may wish to avoid the creation of a strict lia
bility criminal offense in the abortion context. The drafters may want to con
sider including a gross negligence scienter requirement for those instances 
when a physician has not properly supervised his or her agent, and the agent 
knowingly violates the requirements of Idaho Code § 18-609(3). 

Section V of the draft bill imposes a series of physician duties. These 
duties include viability testing if the fetus is 20 or more weeks gestational age, 
a requirement that, when a viable fetus is to be aborted, a second physician be 
present in order to seek to preserve that unborn child's life, and a requirement 
that sample tissue removed at the time of the abortion be submitted to a board
certified pathologist for examination. These provisions are similar in lan
guage to provisions which have been upheld by the United States Supreme 
Court in Planned Parenthood Ass 'n of Kansas City. Missouri. Inc. v. Ashcroft. 
462 U.S. 476, 103 S. Ct. 251 7, 76 L. Ed. 2d 733 (1 983), and Webster v. 
Reproductive Health Services, 492 U.S. 490, 1 09 S. Ct. 3040, 1 06 L. Ed. 2d 
410 ( 1989). Because identical language to that in the draft bill has already 
been upheld by the United States Supreme Court, in my opinion these provi
sions do not violate the federal Constitution. 
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Section VI  contains a reporting requirement. It requires that a report 
of each abortion performed be made to the Idaho Department of Health and 
Welfare. These reports do not identify the individual patient by name. They 
would include the identity of the physician who performed the abortion, the 
second physician as required by subsection I 8-6 I 6(B ), the pathologist as 
required by subsection I 8-6 l 6(C), the facility where the abortion was per
formed and the referring physician's agency or service, if any; the county and 
state in which the woman resides; the woman's age; the number of prior preg
nancies and prior abortions of the woman; the viability and gestational age of 
the unborn child at the time of the abortion, including tests and examinations 
and the results thereof upon which the viability determination has been made; 
the type of procedure performed or prescribed and the date of the abortion; 
preexisting medical conditions of the woman which would complicate preg
nancy, if any, and if known, any medical complication which resulted from 
the abortion itself; if applicable, the basis for the medical judgment of the 
physician who performed the abortion that the abortion was necessary to pre
vent either the death of the pregnant woman or the substantial and irreversible 
impairment of a major bodily function of the woman; the wei3ht of the abort
ed child; the basis for any medical judgment that a medical emergency exist
ed which excused the physician from compliance with any provision in the 
chapter; and whether the abortion was performed upon a married woman. In 
addition, every facility in which an abortion is performed within the state 
must file with the department a report showing the total number of abortions 
performed within the facility during that quarter year. This report must also 
show the total abortions performed during the quarter according to each 
trimester of pregnancy. If the facility receives public funds, this report is 
available for public inspection and copying. 

These reporting requirements are similar to the requirements at issue 
in Planned Parenthood v. Casey. The reporting requirements at issue in Casey 
were upheld by the United States Supreme Court against a federal constitu
tional challenge with one narrow exception. The statute in Casey contained 
a requirement, at subsection 12, that the facility report whether the abortion 
"was performed upon a married woman and, if so, whether notice to her 
spouse was given." If no notice to her spouse was given, the report was also 
to "indicate the reason for the failure to provide notice." The Supreme Court 
invalidated this provision because it required a woman, as a condition of 
obtaining an abortion, to provide the state with the precise information that, 
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as the court had already recognized, many women have "pressing reasons not 
to reveal." This draft bill has essentially included the first part of subsection 
1 2, "whether the abortion was performed upon a married woman," but delet
ed the second part of that subsection, whether the married woman gave notice 
to her spouse and, if not, why. While the Court focused upon only a portion 
of subsection 1 2, it bears noting that the Court's holding may have invalidat
ed all of that subsection. 

Further, when the Third Circuit Court of Appeals reviewed the report
ing requirements in Casey, it noted that the reports were "concededly confi
dential." Planned Parenthood of Southeastern Pennsylvania v. Casey, 947 
F.2d 682, 7 16 (3rd Cir. 1991 ). It also noted that the United States Supreme 
Court had struck down similar reporting requirements because they were not 
confidential in that they made public information about both the woman and 
about her physician. Id. at n.29. It is not clear whether these reports are 
intended to be made available to the public. Under existing law, the reports 
would probably be exempt from disclosure pursuant to Idaho Code § 9-
340(3)(m) of the Public Records Act. However, the drafters may want to clar
ify this issue to avoid possible constitutional problems.4 

B. Partial Birth Abortion Prohibition 

The next draft bill this opinion will address is RS 07503, which pro
hibits partial birth abortions unless the woman's life is endangered. Pursuant 
to the draft bill, a physician who performs a partial birth abortion would be 
subject to felony prosecution and civil liability. The bill defines partial birth 
abortion as an abortion "in which the person performing the abortion partial
ly vaginally delivers a living fetus, or a substantial portion of the fetus, for the 
purpose of performing a procedure the physician knows will kill the fetus, and 
which kills the fetus." 

Partial birth abortion bans are a recent development in the abortion 
Jaw area. Approximately 17 states have sought to ban these types of abor
tions. There have been several judicial challenges which have successfully 
enjoined the bans or had them declared unconstitutional. 

"Partial birth abortion" is not a medical term. Usually, what legisla
tors seek to ban when using this term is what is called a dilation and extrac-
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tion (D&X) abottion. However, these bans have been construed to also 
encompass a dilation and evacuation (D&E) abortion. See Women's Medical 
Professional Corporation v. Voinovich, supra. The D&E procedure is the 
most common method of abortion in the second trimester. The D&X proce
dure, while apparently less common, is also sometimes used in the second 
trimester. In addition, partial birth abortion bans have been construed to ban 
the induction method of abortion. See Planned Parenthood of Southern 
Arizona, Inc. v. Woods, No. 97-385-TUC-RMB, 1997 WL 67992 1 (D. Ariz. 
Oct. 27, 1997). 

Courts reviewing partial birth abortion bans have invalidated them 
primarily on the grounds that they potentially endanger the woman's health. 
Courts have reasoned that a particular abortion procedure cannot be banned if 
the alternative method would increase the health risks to the mother. See, e.g., 

Voinovich, supra, and Carhart v. Stenberg, 972 F. Supp. 507 (D. Neb. 1997). 
Courts have also invalidated these bans on the theory that they are void for 
vagueness and overbroad. See Woods, supra, and Evans v. Kell�, 977 F. 
Supp. 1283 (E.D. Mich. 1997). These courts have concluded that it is not 
clear precisely what type of abortion procedure is being banned, and, there
fore, physicians are not given fair notice regarding what is prohibited. As 
noted above, Ohio is seeking Supreme Court review of the Sixth Circuit Court 
of Appeals opinion striking down Ohio's law. The Supreme Court has not yet 
granted or denied review. 

Idaho is in the Ninth Circuit, which is more likely than other circuits 
to follow a rationa!e similar to that applied by the Sixth Circuit. 
Consequently, particular attention should be paid to the Sixth Circuit opinion. 

C. Parental Consent to Abortion 

The third draft bill this opinion will address is entitled "Parental 
Consent To Abortion." This draft bill requires that before a physician per
forms an abortion on an unemancipated minor, the physician must secure the 
written consent of one parent of the minor. In addition, the consent of a 
guardian or conservator must be secured if one has been appointed because 
the pregnant woman has been found disabled, incapacitated or mentally ill 
pursuant to title 15, chapter 5, or title 66, chapter 3, Idaho Code. The draft 
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bill contains a judicial bypass provision, criminal and civil penalties and 
recordkeeping and rep011ing requirements. 

As discussed, the United States Supreme Court has upheld one-par
ent consent requirements. This draft bill, however, also appears to apply to 
adult women who have been found disabled, incapacitated or mentally ill and 
for whom a guardian or conservator has been appointed. Research discloses 
little precedent on this specific issue. Usually, legal cases involving a preg
nant disabled, incapacitated or mentally ill woman en.tail an effort by a third 
party to sterilize the woman or force an abortion, rather than a situation where 
the woman might seek an abortion while her legal guardian or conservator 
objects. See Lefebvre v. North Broward Hospital District, 566 So. 2d 568 
(Fla. Ct. App. 1990) (trial court authorization allowing hospital to terminate 
pregnancy over mental patient's objection reversed). A court might not view 
a child and an adult woman who is incapacitated, disabled or mentally ill as 
being in identical situations. Title 66, chapter 3 may be particularly prob
lematic. Under title 66, chapter 3, a court can find a woman "lacks capacity" 
if, because of her mental illness, she is not able to make an informed decision 
about treatment for her mental illness. See Idaho Code§ 66-317(i). However, 
this woman may not have been adjudicated as incompetent. An incompeten
cy adjudication is an entirely separate proceeding. See Idaho Code § 66-355. 
Idaho Code § 66-322 provides for the "appointment of [a] guardian for indi
viduals lacking capacity to make informed decisions about treatment," and 
gives this guardian the narrow authority to "consent to treatment, including 
treatment at a facility." Idaho Code § 66-322(j). Idaho Code § 66-346 pro
vides that mental patients retain all "civil rights . . .  unless limited by prior 
court order." If this draft bill were enacted and judicially challenged, a court 
might be troubled by the prospect of a woman who has been found lacking 
capacity for the narrow purpose of making decisions about her treatment for 
a mental illness being required to obtain a guardian's consent or to seek judi
cial authorization before she can exercise her right to end a pregnancy. 

The draft bill provides for a judicial bypass. The United States 
Supreme Court has held that a judicial bypass provision must meet four cri
teria: (i) allow the minor to bypass the consent requirement if she establishes 
that she is mature enough and well enough informed to make the abortion 
decision independently; (ii) allow the minor to bypass the consent require
ment if she establishes that the abortion would be in her best interests; (iii) 
ensure the minor's anonymity; and (iv) provide for expeditious bypass proce-
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du res. See Lambert v. Wicklund, - U. S. -, 117 S. Ct. 1 169, J 37 L. Ed. 2d 
464 ( 1997). 

The bypass provision in this draft bill is modeled upon the one upheld 
in Hodgson v. Minnesota, 497 U.S. 4 17,  1 10 S. Ct. 2926, 1 11  L. Ed. 2d 344 
( 1990). Under the bypass provision a judge "shall" authorize the abortion 
without parental consent if the judge concludes that that pregnant female is 
mature and capable of giving informed consent or the judge determines the 
abortion without parental consent would be in her best interests. The preg
nant female may participate in the proceedings and she has the right to court
appointed counsel. The proceedings in court are confidential and the preg
nant female has the right to an expedited confidential appeal if her petition is 
denied. Further, "to protect the identities of persons involved, records con
tained in court files regarding judicial proceedings . . .  are exempt from dis
closure pursuant to section 9-3400, Idaho Code."' No filing fees are required 
of the pregnant female at the trial or at the appellate level. 

Generally, this bypass procedure appears sound. One minor point 
concerns the expediency of the hearings. The draft bill provides that the pro
ceedings shall be "given precedence" over other pending matters and that the 
judge shall render his decision "promptly." It goes on to provide for an 
"expedited" appeal. Further, the bill provides that access to the courts "shall 
be afforded the pregnant female twenty-four (24) hours a day, seven (7) days 
a week." However, the bill does not contain a specific time frame within 
which the courts must conduct hearings and render their decisions. The judi
cial bypass provision upheld in Hodgson also did not contain specific time 
frames, but it provided not only that the judge had to reach a decision prompt
ly, but also that it had to be "without delay." Since Hodgson, one appellate 
court has held that a bypass procedure that allowed for "summary proceed
ings," but which did not set forth a specific timetable did not meet constitu
tional requirements. See Causeway Medical Suite v. Ieyoub, I 09 F.3d 1096 
(5th Cir. 1997). The court in this case cited an earlier Ninth Circuit opinion, 
Glick v. McKay, 937 F.2d 434 (9th Cir. 1991), as authority. Glick v. McKay 
has since been criticized by the Supreme Court on other grounds. See 

Wicklund, supra. Regardless, because Idaho is situated in the Ninth Circuit, 
it would do no harm to add a specific timetable. 
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The draft bill further provides that "perfonnance of an abortion in 
knowing or reckless violation of this act shall be a misdemeanor and shall be 
grounds for a civil action by a person wrongfully denied the right to consent." 
The draft bill does not specify precisely who would be liable-the physician 
or also his or her agents. I mention this because in a recent title challenge to 
an abortion initiative, the Idaho Supreme Court interpreted a provision that 
stated that the "mother, the father (and if the mother or father has not attained 
the age of 18 at the time of the abortion, any parent of such minor), may in a 
civil action obtain appropriate relief." Matter of Writ of Prohibition, 128 
Idaho 266, 269, 912 P.2d 634, 637 ( 1995). The Idaho Supreme Court con
strued this provision as allowing for a civil action against anyone who violat
ed the terms of the initiative, not just the "medical abortion provider." If the 
drafters intended to limit liability to the physician, it would be well to speci
fy this. 

I would also briefly note that the draft bill does not place any limit 
on the amount of civil damages which may be recovered. Further, under its 
terms, it would seem that a guardian or conservator, as well as a parent, could 
initiate a civil suit. Considering the admonishment from appellate courts 
since Casey that states not "chill" the willingness of physicians to perform 
abortions, these are details that the drafters of this bill may want to consider 
adding. 

The draft bill also provides reporting requirements. As noted, in 
Casey, the Supreme Court upheld reasonable reporting requirements that pro
tected the identity of the woman. Further, as discussed above, there is some 
precedent for the proposition that the identity of the physician should be pro
tected from public disclosure as well. This draft bill shields the identity of the 
woman. While the physician's identity can undoubtedly be required on a 
reporting form submitted to the state, there may be constitutional problems if 
the physician's identity is then revealed to the public. This bill does not 
appear to require that the physicians' names be protected by the department 
when the department compiles statistical data available for public inspection. 
Again, the Public Records Act may protect the physician's name, Idaho Code 
§ 9-340(3)(m), but this issue could be clarified." 
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Question No. 4:  

Your final question concerns the Idaho Constitution. You have asked 
whether the Idaho Constitution creates any rights or limits that pertain to the 
state's ability to regulate abortion. 

This office, in its 1 993 Attorney General Opinion, touched briefly on 
this issue, discussing whether the Idaho Supreme Court might construe the 
Idaho Constitution as being more restrictive of the legislature's ability to 
enact abortion legislation than the federal Constitution has been construed to 
be. The Idaho Supreme Court has held that it may afford citizens greater pro
tection under the Idaho Constitution than is afforded under the United States 
Constitution. See, e.g. ,  State v. Guzman, 122 Idaho 98 1, 842 P.2d 660 ( 1992). 
Since the Casey decision was issued, there have been several state supreme 
courts that have construed their state constitutions as providing broader abor
tion rights,  and, consequently, less legislative discretion, than does the United 
States Constitution. For example, the California Supreme Court has held that 
a statute requiring a pregnant minor to secure parental consent or judicial 
authorization before obtaining an abortion violates the right of privacy guar
anteed by the California Constitution. American Academy of Pediatrics v. 
Lungren, 940 P.2d 797 (Cal. 1 997). The Supreme Court of Minnesota has 
held that medical assistance and general assistance statutes that permit the use 
of public funds for child-related medical services, but prohibit similar use of 
public funds for medical services related to therapeutic abortions impermissi
bly infringe on a woman's fundamental right of privacy under the Minnesota 
Constitution. See Women of the State of Minnesota v. Gomez, 542 N.W.2d 
1 7  (Minn. 1 995). However, there are other states which have not followed 
this course. For example, in Mahaffey v. Attorney General, 564 N.W.2d 104 
(Mich. Ct. App. 1997), the Court of Appeals of Michigan held that the 
Michigan Constitution does not guarantee a right to abortion that is separate 
and distinct from the federal right. 

These cases highlight the point that the Idaho Supreme Court, should 
an abortion issue be raised before it, wiJ I  not necessarily conclude that it must 
follow federal precedent. I note that one state district court judge, when 
addressing an abortion issue, held that the Idaho Constitution provides 
"broader protection than the federal constitution." See Roe v. Harris, No. 
96977 (Idaho Fourth District for Ada County, Feb. I ,  1 994 ). Whether the 
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Idaho Supreme Court would reach the same conclusion remains an open 
question. 
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Sincerely, 
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98-1 

' Because this is an important constitutional issue which needs lo be resolved one way or !he 
other by the United States Supreme Court, this office is joining in an a111ic11.1· e ffort by the stale of Arizona 
asking the Supreme Court to resolve the issue. 

' This office notes that i i  has never been contacted lo prosecute an individual under the statutes 
which carry criminal penalties. 

' II is absolutely imperative that any bypass procedure protect the confident iality of the minor. 
Lambc1t v. Wicklund. - U. S. -. 1 1 7  S. Ct. 1 1 69, 1 37 L. Ed. 2d 464 ( 1997). The draf't b i l l  provides that 
the minor shall file her petition in the judicial bypass proceeding using her init ials. While language simi
la1 10 that contained in this dr;ifl bill was upheld in Planned Parenthood Ass'n o f  Kansas City, Missouri. 
Inc. v. Ashcrofl, 462 U.S. 476, 1 03 S. Ct. 25 1 7. 76 L. Ed. 2d 733 ( 1 983), if might be well to specify with
in the draft bill  that both the trial and appellate procedures must be confidential and tlrnt court documents 
arc not public records. In addition, for purposes of further clarification, the d rafters may want to define 
what is meant by "notke" in Section I l l ,  specifically, (6)(b)(i). An earlier version of the statute al issue in 
Ashcrofl contained a provision that notice be provided to the minor's p;1rents regarding the bypas.� hear
ing. This provision was struck down by the Eighth Circuit in Planned Parenthood Ass 'n of Kansas City. 
Missouri. Inc. v. Ashcroft, 655 F.2d 848. 874 (8th Cir. 1 98 1  ), and the slate of Missouri did not raise this 
issue on appeal and appears to have dropped that provision in its current statute. Bearing in mind the ori
gins of the word "notice," clarification by the drafters might he considered. 

' Current rules promulgated by the Department of Health and Welfare protect a physician's iden
tify when reports of "induced abortion" arc released for public use. IDAPA 1 6.02.08.45 1 .  The draft bil l  
docs not provide whether the department should continue this confidentiality policy with regard to the 
report ing re4uirements contained in the drafl bill. 

' Proposed section 39- 1 704(3 )  appears to include a typographic;ll error. The drafters may have 
intended just 9-340, or some other sprdlic section under that statute.  
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'This opinion notes one final issue regarding both the draft bills which require parental con
sent. Idaho docs not require parental consent for medical treatment for minors " 1 4  years of age or older" 
who may have come into contact with infectious, contagious or communicable disease that arc required by 
law to be reportrd to the local health officer. See Idaho Code § 39-380 I . Idaho Code § 39-4302 allows 
persons to consent to their own care if  they are of "ordinary intelligence and awareness sufficient for him 
or her generally to comprehend the need for, the nature of and the significant risks ordinarily inherent in 
any contemplated hospital, medical, dental or surgical care, treatment or procedure." The code does not 
appear to require that minors obtain parental consent prior to medical procedures. The United States 
Supreme Court has never held that a state must require parental consent for other medical procedures 
before it can require a one-paren t  consent to an abortion procedure. Nevertheless, if a challenge were made 
based on the Idaho Constitution, a court, should it construe the Idaho Constitution more broadly than the 
U.S. Constitution (see discussion below), could find this distinction relevant. 
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February 1 0, 1 998 

The Honorable Ron Black 
Idaho House of Representat ives 
STATEHOUSE M A I L  
Boise, I D  83720 

THIS CORRESPONDENCE IS A LEGA L  GUIDELINE OF THE 

ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDAN CE 

Re: 1.t>::;al Relationship Between the Office of the Superintendent 
of Public I nstru ction and the State Board of Education 

Dear Representative B lack :  

On January 27 ,  1 998, you  submitted a number of questions concern
ing the l egal relat ionship between the office of the superintendent of publ ic 
instruction and the state board of  education. Each of your questions is restat
ed in bold  below and fol lowed by an answer. 

1 .  While Idaho Code § 33-101 refers t o  art. 4 sec. 20, dealing with 
the 20 departments, the language in  Idaho Code § 33-101 gives 
the board of education status not granted by the Idaho 
Constitution, art. 4 sec. 1 ,  describing the executive r:epartment. 
Therefore, is the board of education in fact not an executive 
department of Idaho state government, rather according to art. 4 
sec. 20, one of its administrative departments (67-2402) or an 
agency (67-5201 . . .  "all state boards are agencies")? 

This question raises the point that the term "department" is used i n  
the Idaho Constitution to refer  to what are more frequent ly  described a s  the 
"branches" of state government. For example, art. 2,  sec. I ,  states that "[t]he 
powers of  the government of this state are div ided into three distinct depart-: 
rnents, the legislative, execut ive and j udicial" (emphasis added). These sep
arate departments are also frequently  referred to as "branches." See , e .g . ,  
Malmin v. Oths, 1 26 Idaho I 024, 895 P.2d 1 2 1 7 ( 1 995 ) (referring to the 
"executive branch" and "judic ia l  branch" of state government). 
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Each of  the three "departments" set out in art. 2 .  sec. l ,  are further 
subdiv ided by other prov is ions in the Idaho Const i tut ion.  As th is  question 
demonstrates , art. 4, sec. 1 ,  states that the execut ive "department, ' '  or 
"branch," is headed by a number of statewide elected o fficials, including the 
superi ntendent of publ ic instruct ion. Each elected offic ia l  is  charged to "per
form such duties as arc prescribed by this Constitution and as may be pre
scribed by law." 

Idaho Code § 33- 1 0 1  states: 

For the purposes of sect ion 20, article I V, of the cml-
stitution of the state of Idaho, the state board of education and 
a l l  of its offices, agencies, div i s ions and clcpar•ments shal l  be 
an executive department of state government. 

The reference to art . 4, sec. 20, is imporlant because art. 4, sec . 20, states that, 

with the exception of those officers speci fica l l y  enumerated in art . 4, sec . 1 ,  
the execut ive department may consist o f  only " twenty departments." The use 
of the word "departments" in conjunct ion with the word "twenty" is clearly a 
reference to the "administrative officers, agencies, and instrumenta l i t ies" 
making up the executive department or "branch." The phrase "twenty depart
ments" does not mean that there are twenty "branches" of government. This 
interpretation i s  bolstered by the fact that the "State board of education" i s  
l isted in  Idaho Code § 67-2402 under the t i t le ,  "Structure of the execut ive 
branch of Idaho state government" (emphasis added). 

2. Why then is the board of education not under the superintendent 
of public instruction as one of the 20 administrative depart
ments'? (Art. 4, sec. 20 . . .  "the departments shall be allocated by 
law.") Where is it allocated . . .  in what section of code or the con
stitution'? 

The constitutional d istribution o f  powers between the superintendent 
of publ ic instruction and the board of education can best be understood by 
rev iewing art . 4. sec . I ,  and art. 9, sec. 2 of the Idaho Constitution, and the 
proceed ings and debates of the Constitutional Convention . Art .  9, sec. 2 of 
the I daho Constitution, as adopted in 1 890, provided: 
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The general superv ision of the publ ic schools  of th is 
state shal l be vested in  a board of education. whose powers 
and dut ies sha l l  be prescribed by law; the superintendent of 
public instruction, the secretary of state and attorney-gener
al, shal l const itute the board of which the superintendent of 
publ ic instruct ion shal l  be pres ident . 1 

This provision made it c lear that the "general superv is ion" of the pub
l ic schools would be vested in the board of education. Art. 4. sec. I ,  provides 
that the superintendent of publ ic instruct ion was const i tut ional l y  des ignated 
as the executive officer. Reading the two constitutional provis ions together, 
it appears the board of education is charged w ith the "general supervision" of 
the public schools ,  but the superintendent of public instruction executes state 
law and board pol icy relating to publ ic schools .  

This conclusion is supported by the proceedings and debates of the 
Constitutional Convention. What was intended can be seen from the debates 
set forth at pp. 644-46 of the Proceedings and Debates of the Constitutional 
Convention of Idaho, 1 889. The debate relative to the distribution of these 
powers was generated by a motion made by Mr. Morgan to amend the pro
posed sec . 2 .  The proposed amendment would have provided: 

The general superv ision of the publ ic schools of this state 
shal l  be vested in a superintendent of publ ic instruction, 
whose duties shal l be prescribed by l aw. 

Mr. Morgan argued that it would be better to have one officer sett ing educa
tion pol icy and argued that the secretary of state and the attorney general 
would not have adequate time to perform such a function . However, M r. 
Morgan 's proposed amendment was not adopted , based upon the arguments 
made by those who favored a board of education. In this regard, Mr. 
Hasbrouck argued: 

I think it is p lac ing too m uch responsib i l ity and even too 
much power in  a matter that is of  such importance as this is, 
i n  one man, and I th ink he needs this advisory board. 
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Mr. McConne l l  made a s imi lar argument :  

I th ink there would be no  harm in h i s  having some advisors. 
I can 't sec any harm in it. I t is  a common custom to have a 
state board of education in  some states. But  I don't  be l ieve 
in leaving i t  to one man, the entire management and contro l  
of  schools ,  any  more than I would the management of  a un i 
versity entire ly  in the hands of one man. 

Mr. Mayhew summarized the debate as fol lows: 

I do not care about entering into any discussion of this ques
tion, but I have observed this, so far as the discussion has 
gone. that there is but one quest i0n in it at a l l ,  in every argu
ment advanced by the gentlemen, and that is this :  Are three 
heads better than one, or three heads better than two? I think 
they are and therefore should be accepted. 

Whi le the debate referred to the board of education as an "advisory 
board," the actual l anguage of the amendment c learly contemplates that the 
board w i l l  have the power of ''general superv ision of the pub l ic schools'' and 
not merely the power to adv ise the superintendent. Neverthel ess, the debates 
do not even hint at an intent to take from the superintendent of publ ic instruc
tion the executive function of executing the laws and pol icies as determined 
by the legis lature and the board of education. Moreover, the l anguage of  art. 
9,  sec. 2, g iv ing the board only the power of "general superv is ion" rather than 
the power to directly  execute law and policy in part icu lar cases, supports the 
concl usion that the board would genera l ly supervise rather than execute edu
cation l aw and pol icy. 

v i  de : 
Art. 9, sec . 2 of the Iclaho Constitution was amended i n  1 9 1 2  to pro-

The general superv ision of the state educational 
inst itutions and public school system of the state of  lclaho, 
shall be vested in a state board of education, the membership, 
powers and duties of which shal l be prescribed by law. The 
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state superinten dent or  publ ic instruction sha l l  be ex o fficio 
member of said board. 

This amendment had the effect of p lac ing the board of education in charge of 
h igher educat ion as wel l  as  the publ ic school system. However, the amend
ment did :1ot change the const i tu t ional role of the board of education. I t  
retained the l anguage that the "general supervision" of  the pub! i c  school sys
tem would be vested in the board of education. Accordingly, the const i tut ion 
vests in the board of education the authority to determine policy and general
ly supervise the public school s  consistent with state law. Furthermore, the 
const i tution vests in the superintendent of publ ic i nstruction the power and 
duty to execute the laws of the state and the polic ies of the board of education 
with respect to public schools .  

3. Does art.  9, sec. 2, i n  fact indirectly designate the superi ntendent 
of public instruction as the only elected constitutional officer and 
ex officio member of the board, as the presiding officer'? 

The p lain language of art. 9, sec. 2 ,  states that the "state superintend
ent of publ ic i nstruction shall be ex officio member of' the state board of edu
cat ion .  There is no indication that the superintendent of publ ic i nstruct ion 
shou l d  serve as the presi ding officer of the board. In fact ,  a 1 9 1 2  amendment 
to the Idaho Consti tut ion spec i fica l ly removed the superintendent of pub l ic 
instruction from acting as president of the board. See art. 9, sec. 2, 
Compi ler's Notes. The fact that there was a change in  language from the orig
inal impl ies a d i fferent construction under rules of statutory and constitution
al construction . 

4. "General" is commonly defined as "not confined by specializa
tion." Does not the extensive writing by the board of education 
of specific rules, regulations, and code which detail i ndividual 
requirements contradict the "general" adjective of art. 9, sec. 2'? 

The pl ain language of art. 9, sec. 2, states that "the membersh ip, pow
ers and duties of" the board of education "shal l be prescribed by l aw." There 
is no indication that the u se of the term "general" is in tended to l im i t  the c lear 
delegat ion of authority to the legis lature to speci fy the "membership,  powers 
and d ut ies'' of the board through subsequent legislative enactments. General 
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authority is the broadest authority because it i s  not l imited or spec ia l  author
ity. 

5. If the board of education is over the department of education, 
where in fact is the constitutional office of the state superintend 
e n t  of public instruction containing (art. 4 ,  sec. 1 )  the public 
records, books and papers'? 

This question is very s imi lar to your second question in that it seeks 
c lari fication of the constitutional re l ationship between the board of  education 
and the superintendent of publ ic  instruction. The analys is  and conc l us ions set 
out in answer to your earl ier question apply equal ly  to this question. The 
superintendent of publ ic instruction is a dist inct consti tut ional office whose 
office holder is a lso a member of the state board of educat ion. The superin
tendent 's public records, books and papers are legal ly located i n  that const i
tutional office, not in the office of the board of educat ion. 

I hope this letter is helpfu l .  If you have any addi t ional quest ions or 
comments. please feel free to contact me. 

S incerely, 

M atthew J .  McKeown 
Deputy Attorney General 
I ntergovernmental and 
Fiscal Law Div is ion 

1 This language n o  longer reflects the current version of art. 9, ,cc. :2 .  
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M arch I 0. 1 998 

Representative W. W. Deal 
House of Representat ives 

�late of  Idaho 
STATEHOlJSE MAIL 

TH IS CORRESPONDENC E IS A LEGAL G UIDELINE OF THE 

ATTORNEY G ENERAL S U BMITTED FOR YOUR GUIDANCE 

Re: House B i l l  No. 774 

Dear Representat ive Dea l :  

The Idaho Legi s lature i s  current ly considering House B i l l  No .  774 
( the ' 'B i l l " ) .  The fol lowing responses are provided for your guidance in 
answer to the 1 4  legal quest ions you posed in your March 5 .  1 998 letter, 
which was received by th is office on Mar<.:h 9, 1 998. For purposes o f  these 
responses. I have assumed that the B i l l  w i l l  be enacted in its original  form 
without amendments, additions or deletions. The responses here in  do not 
deal with certain proposed amendments to the B i l l  in the Idaho House of 
Representatives that are set out i n  Exhibit  A ( attached). The proposed amend
ments raise addit ional serious legal ramifications that are not addressed here-
1 11 .  

ANALYSIS AND CONCLlJSIONS 

Question No. l :  

As an "independent body corporate pol i t ic," wi l l  the Fund st i l l  be 
considered an instrumental ity of  the state such that it w i l l  cont inue to be 
exempt from federal taxes on i ts income? 

Response: 

It is  unclear whether the State Insurance Fund ( the "Fund"), as an 
independent body corporate pol i t ic ,  would continue to be exempt from feder
al income taxes by the In ternal Revenue Serv ice ( " IRS"). Absent a statutory 
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mandate by the  U .S.  Congress. it is  un l ikely that the  IRS wi l l  pursue the r:uml 
for income taxes. From its inception, the Fund has never paid federal income 
tax on its earnings. nor has i t  ever been requested to pay tax by the I RS .  The 
Fund has a lways assumed that it was exempt from federal income taxes 
because i t  was a state agem:y performing an essential government function .  
As an i ndependent body corporate pol i t ic ,  the Fund rn ight be regarded d iffer
ent ly by the IRS .  However. under the doctrine of " ' impl ied statutory immu
n i ty," it is  un l ikely that the IRS wou ld pursue the Fund for income taxes in 
the future w i thout a ' "plain statement" of the U.S.  Congress impos i ng such a 
tax. Should the I RS attempt to col lect income taxes from the Fund, tax 
exempt status could be achieved by making the Fund the "insurer of last 
resort. " '  The B i l l  does not make the Fund the " insurer of l ast resort." For fur
ther discussion or the import of the l anguage ' " independent body corporate 
pol i t ic," 111d variations thereof. please see the response to Question No.  6, 
footnote I \'. below. 

Question No. 2 :  

Wi l l  the Fund, as  restructured by  the  B i l l ,  meet the requ i rements of  
art .  3 .  sec. 1 9 , and art . 1 1 . sec. 2 of the  I daho Constitution? 

Response: 

It is probable the Fund, as an independent body corporate pol i t ic ,  
would be v iewed by the courts as a permissible ent i ty. Case l aw has held that 
the state may create i ndependent bodies corporate pol it ic which are neither 
proh ibited corporations nor state agencies subject to a l l the restrict ions of the 
Idaho Const i tut ion. The Idaho Supreme Court, i n  State v. Musgrave, 84 Idaho 
77. 370 P.2d 778 ( 1 962). held the Fund, under exist ing l aw, to be an entity of 
th i s  type . The court held that the Fund is not a corporat ion with in the mean
ing of art . 3, sec. 1 9  of the I daho Constitut ion, nor was i t  granted a charter 
under a special  law in violat ion of art . 1 1 , sec. 2. The Idaho Supreme Court 
a lso held, i n  Board of Commiss ioners v. Idaho Health Fac i l i t ies Authority, 96 
Idaho 498, 53 1 P.2d 588 ( 1 975) ,  that the main restrictions between a proh ib
i ted corporat ion and a permissible i ndependent  body corporate pol it ic  are: ( I )  
the absence of control by private parties; and (2 )  the i nabi l i ty of private par
t ies to change the fundamental  structure and publ ic purpose of the entity as 
set out in  the law creating it. 
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Question No. J:  

Wi l l  property owned by the Fund be exempt from taxat ion'? 

Response: 

Art .  7. sec . 4 of the Idaho Constitut ion provides that property of the 
state and other munic ipal corporat ions is exempt from taxation. As an i nde
pendent body corporate pol i t ic .  the Fund would not qua l i fy as a mun ic ipal 
corporation exempt from taxat ion. A l though the Musgrave court held the 
Fund ro be a state agency, it is l ike l y  this B i l l  would a l ter that status to the 
extent Fund property would be subject to taxation. (The Fund present ly pays 
property taxes on its Boise office bui ld ing and Ada County is seeking to col
lect ad valorem property taxes on the bui ld ing owned by the Fund located al 
954 West Je fferson in Boise, which is c urrent ly  occupied by the S tate of Idaho 
Department of Lands ). Absent legis lat ion set t ing forth a tax exempt status 
s imi lar to those contained in the statutes creati ng the stale housing authority 
and state bui lding authori ty, the Fund cou ld wel l  be l iable for ad v alorem 
property tax on i t s  property. 

Question No. 4: 

Wi l l  the B i l l  have any impact on the ownersh ip of real property by the 
Fund. such as the 954 Jefferson Street bui lding'? 

Response: 

The Fund present ly owns the property i t  uses as its office bui ld ing on 
State Street in  Boise and maintains a leasehold interest in  the property locat
ed at 954 West Jefferson . U nder this B i l l ,  the Fund, pursuant to Idaho Code 
* 72-9 1 2, would be al lowed to i nvest its surp lus and reserves in a manner sim
i lar to other i nsurers in  th is  state. Idaho Code * 4 1 -728 a l lows lclaho i nsurers 
to acquire , invest in ,  own, maintai n ,  a lter, furnish, improve, manage, lease, 
and convey l and and bui ld ings, so long as the real estate i nvestments are l im
i ted to I 0% of the i nsurer 's assets for property used for i ts home office and 
accommodat ion, 5% of i ts assets for property held for production of i ncome, 
and so long as the total real estate investments of the insurer do not exceed 
20% of the insurer 's assets. The Fund's current real estate i nvestments appear 
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to comply w ith Idaho Code � 4 1 -728. P lease sec the response to Question 
No. J. above. regard ing taxabi l i ty  of the Fund's rea l  property assets. 

Questioi1 No. 5: 

Wi l l  the B i l l  exempt the Fund from the pub l ic records and the open 
meeting laws of the State of I daho? 

Response: 

Pub l ic Records Act 

I I  is unclear what effec t  the B i l l  would have on the operation of the 
Publ ic Records Act as ii appl ies to the Fund. The l aw presumes that a l l  pub
l ic records are open for inspection at a l l  reasonab le  t imes. Idaho Code � 9-
338 provides that the public has a right to examine the records of th i s  state 
un less otherwise exempted . As an independent body corporate pol i t ic ,  the 
Fund would be neither an agency of the state nor a pol itical subdivision of the 
state. I daho Code � 9-340(2 ) (g )  makes it c lear under curren t  law that certain 
information contained within the underwrit ing and c l aims fi l es maintained by 
the Fund are exempt from disc losure. This impl ies other Fund records are 
subject lo publ ic i nspection now, and that would not  change under the B i l l .  

Open Meet in!.!s 

The Fund current ly is not subject to the Open Mee t i ng Law because 
it has no governing body that  makes dec isions on its behalf. The Open 
Meet ing Law, Idaho Code � 67-2342. provides that a l l  meet ings of a govern

i ng body of a pub l ic agency are to be open lo the public. Idaho Code § 67-
234 1 ( 4) defines a pub l ic agency such that the board of directors of the  Fund 
appears to fal l  wi th in the defi n it ion of a publ ic agency. S ubject to the dis
cussion of the meaning of "independent body corporat e  pol it ic" in the 
response to Question No. 6, footnote 1 ,  below, i f  the B i l l  passes, the meetings 
of the board of directors may we l l  be subject to the state's open meet i ng  laws. 
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Question No. 6:  

Wi l l  the B i l l  en t i t l e  the Fund to  the  immunit ies and l imi tat ions of l ia
bi l i ty set forth in the Idaho Tort C laims Act'? 

Response: 

A defin i te answer cannot be given . The B i l l  docs not provide a c l ear 
answer and a court would  be the fina l  arbiter of the issue. However, the char
acteristics of the Fund, u nder the B i l l ,  suggest that the Fund m ight not con
st i tute a governmental en tity afforded the immunities and l iabi l i t y  l imitations 
of the  Tort C laims Act .  Idaho Code * 6-90 1 .  et seq. Further, s ince one pur
pose of  the Tort Claims Act is the protection of the publ ic purse, and since the 
Fund ,  under the Bi l l ,  would not jeopardize the publ ic purse, a m ajor reason to 
afford Tort Cla ims Act protection is not present .  I t  is  a l so unclear whether the 
board of directors of the Fund woul d  qua l i fy as  a board covered by the Tort 
Cla ims Act. H owever, to the extent  that the board would be conducting the 
bus iness of the Fund, i f  the Fund were not  covered, there i s  an argument  t hat 
the board woul d  not be covered. 

The Tort Claims Act appl ies  to and provides certain i mmunit ies and 
l imitat ions of l iabil ity to  "governmental en t i t ies." "Governmental enti t i es" 
include the "state" and "pol itical subdivisions." The term "state" is defi ned 
to inc lude "any office, department ,  agency, authority, commission, board,  
inst i tu t ion, hospital , col l ege, university or other instrumental ity t hereof." The 
term "pol it ical subdivision" is defined to inc lude "any county, c i ty, municipal  
corporation, heal th distric t ,  school d istrict, i rrigation d istrict, spec ia l  improve
men t  or tax ing district or any other pol i t ical  subdiv is ion or pub l ic corpora
tion. . . Idaho Code * 6-902. 

The Fund, under the B i l l . does not fit square l y  into any of the enu
merated ent i t ies l isted under the defin ition o f  "state" i n  the Tort Claims A ct 
since it is not an office, department ,  agency, authority, commi ssion, board, 
inst i tu t ion, hospital , col lege or un iversity. The Fund could be en t i t led to Tort 
Claims Act protection i f  it were an "instrumental ity" of the state. The term 
" instru mental i ty" is not defined. A l ternatively, if the Fund were a "po l i t ica l  
subd i v ision," i t  could be afforded protection under the Tort C la ims Act, bu t  
not through the state. The  Fund, u nder the B i l l ,  does no t  fit i n to  any of  the 
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enumerated el1 l i t ies in  the defi n it ion of  po l it ical subd iv i s ion. I n  part icular. 
a l though it is a corporation. i t  is not a ··publ ic corporat ion" and thus appears 
not to be a pol i t ical subdiv is ion cmit lecl to Tort C laims Act protect ion. 

The lead ing case on " instrumencal ity" status is Du lfin  v. Idaho Crop 
I mprovement _Assoc iat ion. 1 26 Idaho I 002 ( 1 995) .  In  that case, the Idaho 
Supreme Court considered the term " ins trumemal i ty" in  the Tort Cla ims Act . 
I n  Duffi n .  the court considered whether the Idaho Crop Improvement 
Associat ion ("Assoc iat ion" ) .  a private non-prof i t  involved in  seed cert i fica
t ion. was cmit led to Tort Cla ims Act protection as an " ins1rumemal ity" of the 
state. The court 's focus for th i s  determ inat ion was on the "nexus" between 
t he stare and the emity in quest ion and "whether the emity tru ly operaies inde
pendent ly of the state." In holding that the Associat ion was nor an instru
menta l i ty of the state .  the court noted that the Assoc iat ion's clirecrors were 
e lected by its members: the state d id not exerc i se comrol over day-to-clay 
operat ions:  the Assoc iat ion performed act iv i t ies in add i t ion to its purported 
state funct ion of seed cert i ficat ion: the Assoc iat ion 's employment decisions 
were not state superv ised: and the Assoc iation had obtai ned its own l iabi l i ty  
insurance . Id. at  1 009. See also, Bott v .  State Bu i lding Authority, 1 22 Idaho 
4 7 1 .  4 79 ( 1 992 ) ( court w i l l  l ook  beyond statlltory denomination of a particu
l ar �nt i ty to powers given to  i t  to determine i f  ent ity should benefit from a 
stallltory defin i t ion ) .  

I n  addit ion, however. and of some imponance to the court . was the 
fact that the state did not appropriate any moneys to the Associat ion and that 
the Associat ion's revenues d id  not become pan o f  the general  fund. The court 
noted that "[ b [eca1se [ the A ssociation ) rece ives no appropriations and does 
not contribute its revenues t o  the stare. we are not compel led to deem it an 
e instrumental ity ' i n  order to  ach ieve" the preservation of  the pub l i c  purse , 
wh ich is one of the purposes of the Tort Claims Act. Final ly, the court noted 
that the mere fact that the Assoc iation performed a "governmenta l"  act iv i ty 
was not enough to convert i t  into a governmental  entity for purposes of the 
Tort C la ims Act. Duffin .  1 26 Idaho at I 009. 

The reasoning of the court in Duffin reflects that the court appl ied a 
balancing approach to the factors present to determine " ' instrumenta l i ty'' sta
t us. However, the court did not prov ide a bright- l ine test as to what factors, 
i f  any. are dispos i t ive .  Thus. \Vhere a balancing approach is used, a c lear res-
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o lu t ion may not be read i ly apparent because the factors on each side may 
seem equal in number or signifi cance. 

Certain ly, the Fund. under the B i l l .  has some characterist ics that 
could support " instrumental ity" status under Duffi n .  The Fund is a statutori
ly created ent i ty. l i ke many state agenc ies. Thus, i t could be legislated out of 
ex istence. Its board members wou ld be appointed by the governor, un l i ke the 
d i rectors in Duffin, who were member-elected. However, these characteris
t ics  are re l at ively l imited in number. 

On the other hand, the balancing approach prescribed by Duffin 
reveals a number of characteris t ics in the Fund. under the B i l l .  to suggest a 
true independence from the state. The Fund ,  under the B i l l ,  would be an i nde
pendent body pol itic corporate . 1  The B i l l  spec i fical ly states that the Fund's 
board is to  assure that the Fund is run as an  "effic ient insurance company." 
Th is  independent status and analogy to an i nsurance company suggests a pur
posefu l  separation from the state. This separateness is reinforced by the  fact 
that the Fund receives no state money and that the state has no l iabi l i ty for the 
Fund. In addition, the Fund serves a proprietary and not a governmenta l  func
t ion .  Musgrave, 84 Idaho at 85 .  Further, a l though a governmental function 
does not guarantee instrumental i ty status, the  lack of a governmental function 
appears to further distance the Fund from i nstrumental i ty status. 

To the extent i t  is  poss ib le  to ident i fy a factor of part icu lar importance 
to the court in Duffin , it appears that the court would emphas ize the purpos
es behind the Tort Claims Act and whether  deeming an ent i ty as an " instru
mental ity" promotes or undermines those purposes. The Fund 's characteris
t ics in this regard do not strongl y  support i n strumental ity status. The Fund's 
employees ,  under the B i l l ,  wou ld be outs ide the merit system, a fact that 
undermines Tort Claims Act coverage s ince one purpose of the Tort C laims 
Act is to enable persons to recover for the tortious acts of state employees. 
S terl ing v. B loom, 1 1 1  Idaho 2 1 1 ,  2 1 4  ( 1 986)  (purpose of Tort Claims Act  is 
to provide rel ie f  to those suffering injury from negl igence of government 
employees ) .  

Further, the court i n  Duffin spec i fi cal ly noted that a purpose o f  the 
Tort Claims Act was the protection of the s tate purse. See also, Friel v. Boise 
C i ty Hous ing Authority, 1 26 Idaho 484 ( 1 994) (purpose of the Tort C la ims 
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Act is to save needless expense and l i t igat ion by prov iding opportun ity for 
amicable resolut ion o f  the di fferences between parties. to a l low authorit ies to 
conduct fu l l  investigation into the cause of  an inj ury to determine the extent 
of the state 's l iabi l i ty. if any. and to a l low the state to prepare its defenses). 
The B i l l  prov ide� that the Fund shal l be admin istered ' 'without l i abi l i ty on the 
part of the state." To the extent that the publ ic purse is not put at risk by any 
act of the Fund, there is no compe l l ing reason. under Duffin,  to deem the 
Fund an instrumenta l i ty of the state. The B i l l  g ives no speci fic insight into 
the l imitation on state l iabi l i ty or whether the B i l l  intends that the Fund be 
protected by the Tort Claims Act. 

Final ly. it is  not clear whether the board of directors of the Fund, sep
arate from the Fund, would be ent it led to Tort Cla ims Act protection. The B i l l  
itse l f  prov ides no ins ight. The term "board'' i s  inc luded in the itemized l ist o f  
ent i t ies afforded protection under the Tort Claims Act. Arguably. however, 
that term appl i.:s to state boards included within the Execut ive Department of  
Sel f-Governing Agencies. Further, to the  extent that the board is transacting 
the business of the Fund, i f  the Fund were not covered. there is an argument 
that the board would  not be covered. 

In sum, under the B i l l ,  the Fund would  have a l im ited number of 
characteristics to suggest instrumental i ty status. However, under the B i l l ,  the 
Fund's  characteristics more strongly suggest an independence from the state. 
These characteristics could undermine instrumenta l i ty status and negate any 
claimed right to Tort C laims Act protection. However, as the B i l l  does not 
spec i fica l ly  address th is  matter, i t would be one of statutory interpretation and 
a court would be the final arbi ter of th is  issue. 

Question No. 7: 

Wi l l  the Fund be provided and ent i t led to risk management coverage 
through the Department of Admin istrat ion, Office of I nsurance Management? 

Response: 

A defin ite answer cannot be given. The B i l l  does not give a clear 
answer and a court would be the final arbiter of the i ssue. However. i t  appears 
that the Fund. under the B i l l ,  may not constitute an entity that must be afford-
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ed risk coverage by the Department of Administrat ion ("Department") .  
Whether the Fund 's board of directors could he covered is also unclear. I f  the 
board is doing the bus iness of the Fund and the Fund is not covered, there is 
at  least an argument that the board a lso is not ent i t led to coverage. 

The Department is obl igated by the Tort Claims Act. Idaho Code * 6-

9 1 9, and by Idaho Code * 67-5773, to determ ine the need for and to provide 
risk coverage to state departments, agencies, commissions. offices, d iv isions, 
boards, instrumental i t ies, and operat ions of the government and to consu l t  
wi th departments ,  agencies, commiss ions, and instru mental it ies regarding 
comprehens ive l iabi l i ty coverage. 

The Fund, under the B i l l ,  is not an office, department, agency, author
i ty, commission, board, institution, hospital , col lege. un iversi ty, d iv is ion or 
board and would not be ent it led to coverage as such. The Fund could be pro
vided coverage by the Department i f  i t  were an " instrumental ity" or "opera
tion" of the state. Sa Bott, 1 22 Idaho at 4 79 (a l though the t i t le "bui lding 
authority" was not included in the descriptive terms chosen by the legis lature 
to define agency for Idaho Code * 1 2- 1 1 7, the court "must examine what 
powers have been bestowed on the A uthority" to determine agency status or 
lack thereof). But see Brizendine v. N ampa Meridian I rrigation District, 97 
Idaho 5 80, 588 ( 1 976) (where the legis lature has enumerated both generic and 
spec i fic categories in the Tort Claims Act and i rrigation d istricts were not 
included in either, the legis lature must  have intended not to include them 
within the Tort C laims Act) .  

Where an entity docs not  fit squarely into the enumerated categories, 
the balancing approach appl ied by the Idaho Supreme Court in Duffin to the 
"instru mental i ty" analysis probably requires a case by case determination 
since a part icular entity would have indiv idual ized powers and characteristics 
affecting the analysis. As discussed above, the instrumentality analysis is 
inconc l usive, but there are a number of factors to suggest non-instrumental i
ty status .  

The term "operations" also is not defined. Research revealed no cases 
interpret ing the phrase "operation of the slate" as that phrase is used in Idaho 
Code * 67-5773 or in another context .  A court would l ike ly apply a balanc
ing approach s imi lar to that used in the instrumental ity analysis of Duffin to 
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determ ine whether an ent ity const itutes an "operat ion" of  government. 
Assuming a ba lancing approach. the same characterist ics weighing against 
inst ru1rn:ntal i ty status would l ikely weigh against operation status. However. 
the term "operation" arguably connotes a c l oser re l at ion than t hat of "instru
menta l ity." I t  appears to  assume more direct  contro l  over an e ntity than does 
the term "instru mental i ty," which seems to a l low for some leve l  of separat ion. 
Accepting this. the Fund's independent status and financ ia l  independence 
cou ld  undermine an argument that i t  is an "operat ion" of the state. In sum, 
whether the Fund wou ld  be an "operation" of  the state for coverage purposes 
is not clear. 

The issue is further muddied by the fact that I daho Code s 67-5773,  
which imposes on the Department  the obl igat ion to determine the nature and 
extent of needs for risk coverage. i s  spec i fica l ly l im i ted to the risk needs of 
"al l offices. departments ,  divis ions. boards . commissions. ins t i tutions, agen
cies ,  and operations of the government of the  state of I daho the premiums on 
which are payable in whole or in  part from funds o f  the state ."  (Emphasis 
added . )  As d iscussed above, the Fund does not rece i ve  any state funds. Thus, 
under a stric t  i nterpretat ion of this l anguage, the Fund cannot be incl uded in 
the obl igation imposed by that section because any premium the Fund would 
pay would not be payable in whole or part from state funds. 

The B i l l  also creates a board of d i rectors to t ransact the business and 
exerc i se the powers and functions of the Fund.  The term "board" is inc luded 
in the itemized l ist of ent i t ies covered by the Tort C laims Act and risk man
agement statu tes. Whether the board, separate and apart from the Fund, could 
be covered is not c lear. The B i l l  i tself prov ides no  insight. If the board is 
exerc ising the powers of  the Fund and the Fund is not covered, there is at least 
an argument that the board is not covered. 

In  sum, there are factors present in the statu to ry make-up of the Fund 
under the B i l l  t hat suggest that the Fund i s  not an ent i ty that the Department 
is obi igated to cover as it may not be deemed an " ins trumenta l i ty" or "opera
tion" of the state. Whether the drafters of the  B i l l  i n tended that the Fund or i ts 
board be afforded coverage by the Department is not c lear from the language 
of the B i l l .  As  such, a court would  be the final arbi ter of this issue. 
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Question No. 8:  

Wi l l  the Fund be subject to the purchasing statu tes of t i t l e  67 ,  chap
ter 57. and the ru les promu lgated pursuant there to'? 

Response: 

Most l i ke ly  not , a l though the B i l l  does not prov ide a clear answer and 
a court would be the final arbiter of t h is issue. 

The purchasing statutes and rules promulgated thereunder apply to  
the acqu isition of  property by  state agencies. I daho Code ** 67-5 7 1 4, c t  seq. 
Idaho Code § 67-57 1 6( 1 5 )  defines . . agency" as "al l officers, departments,  
divisions, bureaus ,  boards, commiss ions and i nstitutions of the s tate, includ
ing the publ ic u t i l i t ies commission, but exclu ding other legislat ive  and judi
cial branches of government ,  and excl uding the governor, the l ieutenant-gov
ernor, the secretary of  state ,  the state contro l ler, the state treasurer. the attor
ney general, and the superintendent o f  publ ic ins truct ion . "  By i t s  terms, the 
B i l l  does not make the Fund an "office,  department, d i v is ion, bureau, board, 
commiss ion or inst i tu t ion ."  Curren t ly, the Department of Admin istration, 
Division of Purchasing ("Purchasing") does act as the s tatutory purchasing 
agent for the Fund, except i n  matters impl icat ing the Fund 's fiduciary duties . '  

Research revealed no cases i nterpret ing this defin it ion o f  "agency." 
In Attorney General Op in ion No. 77- 1 7 , the A ttorney G eneral stated that the 
Univers i ty of Idaho was exc luded from this definit ion of "agency." That 
opinion was based on Idaho Supreme Court cases hold ing that the un iversi ty 
is a constitut ional corporation of independent authority equal to that of the 
legis lat ure and not  genera l l y  subject to the control or  superv i s ion of any 
branch of state government. 1 977 Idaho Att ' y  Gen. Ann .  Rpt. 1 29, 1 34-35 .  
The Fund i s  not a consti tut ional ent i ty akin to  the Un iversity o f  Idaho, and 
that analysis is not appl icabl e  to this q uestion. 

The B i l l 's Statement of Purpose spec i fical ly prov ides that the B i l l  
w i l l  make the Fund an ent i ty  l ike the I daho Housing Authority. The Housing 
Authority 's statute specifica l ly provides that i t  "is not, and has not  been since 
its inception, a state or local agency for purposes of Idaho law . . . .  " Idaho 
Code § 67-6226. The Hous ing Authority docs not use Purchasing as its pur-
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chasing agent ,  nor does it operate under Purchas i ng\ statutes or rules. The 
B i l l  contains  no prov i sion comparable to Idaho Code § 67-6226. However, 
to the extent that the B i l l  is intended to make the Fund an ent i ty l ike the 
Housing Authority, it appears that the B i l l  is i ntended to deny the Fund 
agency status for any purpose of Idaho l aw. Assuming such intent, i t  seems 
probable that the Fund, under the B i l l ,  would not be subject to the purchas i ng 
statutes and ru les appl icable to state agencies. However, as the B i l l  is s i lent 
on th is spec i fic issue. i t  would u l t imately be an i ssue of statutory in terpreta
t ion for a court to determine. 

Assum ing that the Fund, under the B i l l .  would not const itute a state 
agency for purposes of the purchasing statutes and ru les, it seems probable 
that the Fund wou ld not const i tute a "state agency" as that term is  defined i n  
Idaho Code * 67-5745, e t  seq . ,  governing telecommunicat ions and informa
t ion,  i ncl ud ing ac4u is i t ions. Idaho Code § 67-5745C requ ires, among other 
th ings, that state agencies rece ive approval of the Information Technology 
Resource Management Counc i l  ("ITRMC") for large technology projects. 
ITRMC is a lso charged with rev iewing and evaluat ing informat ion technolo
gy and telecommunicat ion systems present ly  used by state agencies. Idaho 
Code § 67-5745A defines "state agenc ies" as "al l state agenc ies or depart
ments, hoards, commissions. counc i l s  and i nst i tut ions of h igher educat ion, 
but shal l not inc lude the e lected consti tut ional officers and their staffs, the 
legis lature and its staffs or the judiciary." The B i l l  wou ld appear to remove 
the Fund from any oversight or rev iew by ITRMC. 

Question No. 9: 

Wi l l  the Fund be afforded group health insurance coverage for its 
employees through the Department of Administ ration, Office of Insurance 
M anagement'? 

Response: 

A definite answer cannot be given. The B i l l  does not provide an 
expl ici t answer to th i s  quest ion and. as such, a court would be the final  arbiter 
of the issue. However. i t  appears that the Fund may not consti tute an ent i ty 
that must be afforded group coverage. I f  the board is doing the bus iness of 
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the Fund and the Fund is not covered, there is a t  least an argument that the 
board is  not covered. 

Idaho Code * 67-576 1 imposes on the Department of Admin i stration 
the obl igat ion to "determine the nature and extent of needs for group l i fe 
insurance, group annu i t ies, group disabi l i ty insurance, and group heal th  care 
serv ice coverages wi th respec t  to personne l ,  includ ing elected or appointed 
officers and employees, of a l l  offices, departments, d iv is ions, boards,  com
miss ions. inst itutions, agencies and operat ions of the government of the state 
of Idaho . . . .  " 

For the reasons set forth in the response to Quest ion No. 8, above, 
there is a quest ion as to whether the Fund and the board constitute an entity 
e l ig ib le  for group coverage. I n  addit ion, the purpose of the group insurance 
coverage statutes is to cover s tate employees. Sl'l' also Idaho Code ** 67-
5761, 67-5763. and 67-5768( I ) . Three of the board members would be from 
private industry and not state employees otherwise ent i tled to coverage. 

Without clear statutory d irect ion, a court wou ld have to interpret the appl ica
ble statutory prov is ions to determine th i s  issue. 

Question No. 10: 

Does the Fund 's current  c lassi fied staff have property interests relat
ed to employment which would  precl ude the ir  removal from state serv ice? 

Response: 

The nature of publ ic employment rel at ionships in Idaho is d iscussed 
in the Informal Guidel ine of September 9, 1 996 ( 1 996 Idaho Att 'y Gen. Ann. 
Rpt .  103, 104). General ly. state employees fal l  into two categories: non-clas
s i fied employees and classified employees. The Idaho Personnel System Act 
("Act" ) ,  Idaho Code * 67-530 I .  ct seq . ,  provides that all employees in  state 
government are cons idered to be c lassi fied unless they are speci fica l l y  l isted 
as non-classi fied. Idaho Code * 67-5303. Non-c lass ified employees are not 
subject to the prov is ions of the Act and in the absence of a contract or other 
agreement l imi ting the reasons for which they can be dism i ssed, are "at-wi l l"  
employees. C lass i fied employees are h i red under the prov is ions of the Act 
and their employment relationsh ip with the state is governed by its terms. By 
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v i rt ue of their class i fied status.  these employees enjoy a property interest in 
their cont i nued employment. and can only be dism issed or discipl i ned for 
spec i fic. l i m ited reasons. Further. c lass ified employees are entit led to notice 
and an opportunity to be heard before a deci sion to d ismiss or d iscipl ine them 
is made. Arnzen v. State, 1 23 Idaho 899. 904-05 , 854 P.2cl 242, 247-48 , 
( 1 993) ,  c i t i ng Harkness v. Ci ty of B urley. 1 1 0 Idaho 353.  7 1 5  P.2d 1 283 
( 1 986) .  

These property rights to cont inued employment arc not ,1bsol ute. 
These property interests cannot. and do not extend so far as to prevent the leg
i s lature from reorganizing a state department, or even abo l i sh ing i t  complete
ly. Neither do they prevent an agency d i rector from exercis ing the statutory 
authority to abol ish posi t ions. reorgan ize. and order reductions in force to 
properly manage an agency wi th in the appl icable fi scal restra ints. Thi s  is rec
ognized in the Act and the ru les promulgated pursuant to i t ,  wh ich provide for 
"'a system o f  serv ice rat ings and the use of  such rat i ngs by a l l  departments in 
connection w ith promotions. demotions, retent ions, separations, and reas
signments ." Idaho Code * 6 7-5309, I DAPA 28.0 1 .0 I .  1 40- 1 4  7 (emphasis 
added) .  

The B i l l  proposes, in e ffect, t o  sever the Fund from state government. 
A l l  reference to the Act i s  stricken from the text of the amended statute, and 
the bill provides an alternative personnel and compensation scheme in section 3: 

The personne l polic ies and compensat ion schedu les for 
employees shal l  be adopted by the board of d irectors and 
shal l be comparable in scope to other insurance companies 
doing business in  the state and the region. 

Removing the Fund from the umbre l la  of state government and the 
prov isions of the Act w i l l  subject the Fund's c lass ified employees to an i nvol
untary. non-discip l inary separation from state employment .  It i s  not un l i ke a 
l ayoff or reduction in force, except that i t  involves a l l  or the agency employ
ees. Such an invo luntary, non-d isc ip l inary separat ion is not appealable under 
the Act. Idaho Code * 67-53 1 6. Neither does i t  g ive rise to a right to notice 
and an opportunity to respond. Idaho Code * 67-53 1 5 . 
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I n  summary, whi le  class i fied employees are offered certain  protec
tions by v i rtue of the ir  property i nterest in their con t inued employment ,  those 
property interests are primari ly a imed at ensuring fai r  and equal treatment of 
employees.  They do not extend so far as to trump the u l t imate authority of 
the legislatu re to defi ne the shape or state government. 

Question No. 1 1 :  

What rights or priv i leges, i f  any, w i l l  current class i fied staff have 
upon the ir  i nvol untary non-disc i p l inary separation from state classi fied serv
ice'? 

Response: 

As discussed above, upon enactment as w ritten the c urrent c l assified 

employees of the Fund wi l l  becorne former c lass ified s tate employees. 
Former c lass i fied employees of the Fund would, in a l l respects, be treated as 
would any c lassified employee who vo luntari ly l e ft state service i n  good 
standing. This incl udes the handl ing o f  benefit s  such as sick leave and 
accrued annual  leave, deferred compensat ion, and medical benefits. Th i s  also 
includes e l ig ib i l ity for reinstatement as prov ided by I D  APA 28 .0 1 .0 1 . 1 25 .  I n  
summary: 

A. Former employees are e l ig ible for re instatement to a c lass in 
which they held permanent status ,  or to another c lass of equal or lower pay 
grade under the fol lO\v ing condi t i ons: 

i .  Reinstatement must  occu r  w i thin a period equal  to 
the length of the employee 's serv ice;  

I I .  
without prejudice; 

The former employee's separation m ust have been 

1 1 1 .  The former employee must  meet the current m ini-
mum qual i ficat ions of the class to which re instatement is des i red. 

B. Reinstatement is not al lowed i f  there is a departmental l ayoff 
register for the class wi th e l ig ib les who are w i l l ing to  accept reemploy ment. 
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C. The state personnel d irector may requ i re the former employ-
ee to pass an examination for the c lass to which reinstatement i s  desired. 

D. Employees of the Fund may have certain addit ional rights 
under federal l aw. The Work Adjustment and Retrain ing Notification Act, 29 
U .S.C. * 2 1 0  I .  ct seq . .  and the regu lations at 20 CFR 639.3 define employer. 
Th is defin it ion includes the state, if the state entity is engaging in a business 
act iv ity and employs more than I 00 employees . The Fund is prov iding a pro
prietary function (a bus iness) according to the Musgrave court. I t  is our 
understanding the Fund has more than I 00 employees. 

Question No. 12:  

Wi l l  the Bi l l  impact ex ist ing contracts between the Fund and i ts  
insureds'? 

Response: 

Idaho Code * 72-9 1 8  requ i res that every employer insuring in the 
Fund receive a contract or policy of insurance from the manager. The Idaho 
Constitution, art. I ,  sec . 1 6, prohibits any l aw impairing the obl igation of con
tracts. Adoption of the B i l l  can not lega l ly negate or change any exist ing 
insurance pol icy. 

However, adoption of the B i l l  creates a new legal entity as an inde
pendent body corporate po l it ic .  The B i l l  is  si lent on the transfer or assign
ment of assets and obl igations. Thus, the new legal entity has not succeeded 
to the obligations or assets of the prior ent ity. 

Admin istrative ly, the new independent body corporate pol it ic would 
have to enter into novation agreements w i th the employers or accept an 
ass ignment of the polic ies, assuming the c urrent pol icies al low for an assign
ment .  Otherwise, the new body corporate pol i t ic  would have to issue new 
pol ic ies of insurance. 

Question No. 13:  

Wil l  the Fund be exempt from the l egislative appropriation process? 
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Response: 

The Idaho Supreme Court, in M Lllig!ave, held that the revenue of the 
Fund was not the property of the state, nor monies constituting part of the 
general fund held w i thin the state's treasury for purposes of  the statu tory pro
v isions governing the appropriat ion and expenditure of state funds. The court 
had found that the language of Idaho Code §§ 72-90 1 ,  72-902 and 72-927 was 
su ffic ient to const i tute a cont inu ing appi'Opriation for the payment of a l l  com
pensation, expenses or other obl igations incurred in carry ing out the worker 's 
compensation l aw.� The B i l l  amends I daho Code §§ 72-90 1 and 72-902. The 
impact of the amendment is unknown . Arguably, the same rationale u t i l ized 
by the court in M usgrave would apply. Therefore, the Fund would  not need 
a legis lat ive appropriation because Idaho Code §§ 72-90 I ,  72-902 and 72-927 
would be considered a cont inuing appropriation. 

However, Idaho Code § 72-9 1 0  remains unchanged by the B i l l .  
I daho Code § 72-9 1 0  requires the state treasurer t o  be t he  custodian of the 
state insurance fund. This section a l l ows the state treasurer to deposit any 
portion of  the fund not needed for immediate use, in the manner and subject 
to al l the prov isions of law respecting the deposit of "other state funds." (The 
holding and investment of the state insurance fund by the state treasurer is yet 
another factor to consider in determining whether the Fund is an "inst rumen
ta l ity of the state .") 

Q uest ion Nu. 14: 

The B i l l  a l so makes certain amendments to the Petroleum Clean 
Water Trust Fund ("PSTF') statutes, I daho Code §§ 4 1 -490 I ,  et seq. Section 
4 1 -904(5 )  states that the PSTF personnel  costs, operating expenditures, and 
capital out lay budget shal l be subject to review and approval in the appropri
ation of the Fund. If there is no appropriation to the Fund, how can the PSTF 
budget be reviewed'? 

Response: 

The B i l l  is s i lent as to any appropriation process required for the pro
posed new independent body corporate pol it ic . As discussed in the response 
to Question No. 1 3  above, the holding in Musgrave may apply. The court in 
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Musgrave found that Idaho Code ** 72-90 I ,  72-902 and 72-927 const i tuted a 
cont inuing appropriation. As a pract ical matter, i f  the new Fund 's continuing 
appropriation is never rev iewed by the legislature .  then the legislature would 
never have an opportunity to set the budget for PSTF. Therefore, i t  seems 
appropriate to rev iew this part of the B i l l  to make certain the legislative intent 
is c learly met. This is part icu larly true if i t is the intent to transfer PSTF to 
the control of a new trustee. The duties of the new trustee should be c learly 
ident ified by the legislature. 

I hope th is letter adequately addresses your inquiry. If you have any 
further questions regarding th is matter. please do not hesitate to contact me. 

S incerely, 

Terry E. Coffin 
Div ision Chief 
Contra.::ts & Admin ist rative 
Law Div ision 

' Re,carch revealed no Idaho 'tatute neating an .. independent body pol i t ic  corporate."" There arc 
a l i m ited number of 'tatutorily created entities denominated as an .. independent public body corporate and 

poli tk."" Only three arc included in title 67 ( State Government and State Affoirs). These three arc the Idaho 
Housing Association. the Idaho State Bui lding Authority and the Fond Quality A ssurance Inst i t ute. The 

remaining ent i t ies created as ..  independent public bod( ics ) corporate and pol i t ic .. arc found i n  the Idaho 

Code in t i t le .� I ( Count ies ). t i t le )0 ( M unicipal Corporations ). t it le  33 ( Education. Junior Colleges) and t i t le  
4 1  ( lnsurann� ).  

The Statement of Purpose for the Bill  states that the Fund would become an entity l i ke the Idaho 
Housing Authority. However. a review of the statutes and cases involving the Housing Authority and a 

comparison to the Fund do not provide much insight if the purpose of such is to determine whether the 

hmd is  an ··instrumentali ty .. of the state i n  the context of the Tort Claims Act. The statutes and cases 
involving . . independent public lmdies corporate and pol i t ic  

. .  
arc not directly applicable to risk issues and 

do not provide an analysis readi l y  applicable to this issue. 

Idaho Code * 67-6:?.:?.h specifically provides that the Housing Authority .. is not . and has not 

been since i ts inception. a stalt' or local .1gency for purposes of Idaho law induding [ the Public Records 
Act [ . " "  Research rc1 calcd no cases interpreting this p;ovision. However. hy its terms. it  suggests an intent 

t o  deny agency status. Sec State ex rel. �,irren v. Nusbaum . :?.OX N .W.:?.d 7HO, 801 ( Wis. 1 97 3 )  ( th e  

Wisconsin Housing Authority. denominated a n  independent public body corporate and pol i t ic ,  has the 

power to sue and be sued: to make contracts: to acquire real and personal property: and to disburse its own 
fumb. all of which 'uppnrt the legislat ive  dedaration that  the Authority i s  an independent enti t y  . .. To the 
extent that  the words [ independent publ ic body corporate and pol i t ic  J denote interdcpl'lldencc and a rnm

mon ident ity. the Authority is neither an arm nor agent of the State'" ) .  
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T h e  ldahn Bui lding Authority. crcatcd in Idaho CodL' * 67-6-103. is  annlhcr independent puh
l iL· body corporate and pol i tic. Thc statute provides that the authority is  "conslilutcd a publ i c  instrumen

tality C.\crcising public and essential governmenta l  functions and the c.\crcisc by the authority of the pow

ers cnnferrcd hy this aL·t 'hall he deemed and held to he the performance of an essential governmental hmc

tion of the state." The Bui lding Authority was found not to he a stale agency for pu rposes of Idaho Code 
� l 2- l 1 7 1 3  I involving the award of attorney,· fees against a state agency. Bott v. Idaho State Bui lding 

clli!bfilill:. 1 22 Idaho -17 1 .  -179-XO ( 1 9'12). 

The Idaho Food Qu:ility Assurance I n stitute was created hy Idaho Code * 67-830 I as an imlc

pcndent public body rnrporatc and polit ic.  Recently. the ln,,t i tutc's status under the Tort Claims Act was 

analy 1.cd and it \\as L'onduded that t hL'rL' was some quL·stion as to whL'lhcr the Inst i tute could he prot<•ctcd 

by the Tort Claims Act. The ln,,t i tutc is  curr�nt ly  seeking legislation to clarify i ts right to such protect ion. 

Research revealed one cnti ty iden t i fied in Idaho 'tatutcs as a "public body pol i t ic  and corpn
rate." This entity i.s the Idaho Hcaltl i  Facil i ties Authority. In Board of County Commissioners_ or Tw i n  
Fa l ls  County v. Idaho lleahh Faci l it ies Authority. % Idaho -ll)X ( 1 97-1). the Idaho Suprcmc Court held that  

the llealth Faci l it ies Authority was not a rnnst i tu t ionally pmhii,itcd corporat ion. The court held that  the 

state may create an entity that is  ncither a corporation nor a state agency subject t o  all restrictions of the 
Idaho Constitut ion. The case did not address w hether the Health Fac i l i t ies Authority was an instrumen

tality under the Tort Claims Act. 

-' The Depart ment of Adm i n istration c u rrently docs pnl\'idc ri'k coverage to the Fund. The B i l l 's 
Statement of Purpose provides that t ill' Fund under the B i l l  wi l l  he l ike the Idaho Housing Aut hority. The 

Department of Administration docs not currently provide risk coverage t o  the Idaho Housing Authority. 

' Under the holding in State of Idaho \'. Musgrave, H-1 ldaho 77 ( I  %2).  the Fund is treated as a 
�late agency. 

' The'c scL'lions of Idaho Code have remained u nd1angcd since the M u sgrave decision. 
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Apri l 28 .  1 998 

Retirement Board 
Publ ic Employee Ret irement System of Idaho 
607 N.  Eighth Street 
Boise. I D  83702 

T H IS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 

ATTORNEY G ENERAL SUBMITTED FOR YOUR GUIDANCE 

To the Members of the Ret irement Board : 

This is in response to your request for legal gu idance on the issue of 
whether pub I ic school superintendents fal l  wi th in the exceptions o f  Idaho 
Code * 59- 1 347. That sect ion genera l ly requires that PERS! members have 
five years of cred ited serv ice before becoming vested ( i .e . ,  e l igible for a 
ret irement benefi t ) .  However, there are three exceptions to this general ru le. 

As set forth in the statute, the exceptions are for inactive members, 
w ho at the t ime of separat ion from serv ice either: ( I )  held an office to which 
t hey had been elected by popular vote or hav ing a term fixed by the constitu
t ion. statute or charter or were appointed to such office by an e lected o fficial 
( " fixed term" except ion ) :  (2) were the head or director of a department ,  divi
s ion,  agency. statutory sect ion or bureau of state government ("head of  state 
agency" exception ) :  or (3 )  were employed on or after Ju ly  I .  1 965 , by an 
e lected official of the State of Idaho and occupied a posit ion exempt from the 
provisions of t i t le 67. chapter 53 ,  Idaho Code ("non-class i fied state employ
ee" except ion) .  

The posi t ion of school d istrict superintendent c learly does not fal l  
i nto the " fixed term" exception because i t  is neither an elected office nor an 
o ffice with a fixed term. I t  also fai l s  c learly to meet the "non-class ified state 
employee" exception s ince that appl ies on ly to non-classified po�it ions with
in the state personnel system. The question is whether a school district super
intendent fal l s  wi th in the "head of state agency'' exception-a head or d irec
tor of a state department. d iv ision, agency, statutory section or bureau . 
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I t  has prev iously been suggested, based on  a tri logy of Idaho Supreme 
Court cases between 1 93 1  and 1 95..t.. that school districts arc genera l ly  "agen
c ies of the state" and. there fore, arc also "agencies" for purposes of Idaho 
Code * 59- 1 3..t.7 . '  However, before that conclusion can be drawn, i t  i s  first 
necessary to look at what the court meant by "agency of the state" in its dec i 
s ions, and then to determine how it affects, i f  at a l l ,  what was intended i n  sec
t ion 59- 1 3..t. 7. With this in  mind, the question is more accurately restated as 
whether a school district superintendent i s  the head or director or a state 
department. div is ion, agency, statutory section or bureau for purposes or 
Idaho Code * 59- 1 347. 

ANALYSIS 

A. "Agency" as Used by the Court 

The previous opinions of the Idaho Supreme Court do not support the 
propos i t ion that school districts arc genera l l y  "agencies of  the state." I nstead, 
they support the propos it ion that school districts are agencies of the state in  a 
l im ited sense appl icable to speci fic and l im ited purposes. For instance, i n  the 
fi rst case, Common School District No. 6 1  v. Twin Fa l l s Bank & Trust .  50 
Idaho 7 1 1 .  4 P.2d 3--1-2 ( 1 93 1 ) , the quest ion was whether the school d istrict 
was engaged in a governmental funct ion when it counters igned a forged war
rant which was in  turn cashed by the bank .  I n  rejecting the bankfs argument 
that the school dist rict was cstopped from recovering from the bank ,  the court 
held that the doctrine of estoppel cou ld not be asserted since the school d is
trict was "a subdiv ision of the state exercis ing governmental funct ions."' 50 
Idaho at 7 1 8, ..t. P.2d at 344. Therefore, i n  th i s  decis ion, the court held only 
that the school district was an "agency of the state" for purposes of apply ing 
estoppe l :  that it was a governmental entity. performing governmental func
t ions authorized by statute. 

In the second case, I ndependent School Districts v. Common School 
D i strict I .  56 Idaho ..t.26, 55 P.2d 1 44 ( 1 936 ) . several districts fi led su i t  c la im
ing that certain funds were m i sapportioned. resu l t ing in  less funding than they 
were ent i t led to rece ive.  I n  concluding that the school d istricts had the right. 
indeed, the duty, to seek the misapport ioned funds, the court c i ted the first 
case of Tw in Fal l s  Bank & Trust for the proposit ion that : 
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IT I he school dist rict is a mere agency of the state . . .  charged 
with the sovereign duty of maintain ing the schools within its 
particu lar territory of the state and of receiv ing funds and 
property and managing. contro l l ing and expending the same 
in the in terest of publ ic educat ion. In th is  respect and for 1/iis 

p111pose the school district is the agent of the state in its par
t icu lar terri tory. 

56 Idaho at 432.  55 P.2d at 1 46 .  Herc. the court puts in context the state
ment made in Tw in Fal l s  Bank & Trust and expl ic i t ly recognizes that school 
districts arc "agencies of the state" in a l im ited sense. 

Simi larly, in the third case. Bu l lock v. Joint Class "A" School Dist .  
No. 24 1 .  75 Idaho 304, 272 P.2d 292 ( 1 954 ) .  the court c ited the second case 
of I ndependent School Districts for the proposit ion that defendant school d is
trict was "an agency of the state ." In deciding whether an act ion in tort cou ld 
lay agai nst the school d istrict for a l leged ly improperly reass igning and then 
discharging a teacher. the court concl uded that  s ince the board was act ing 
within the scope of its authority conferred by law in performing a "govern
menta l  funct ion" for the state. no act ion in tort would l ie against the board. 
75 Idaho at 3 1 1 .  292 P.2d at 296. Once again.  the court uses "agency" i n  the 
l imited sense that the school d istrict ex isted under statutory authority and 
served a governmental function. This gave i t  effect ive immunity from tort 
l iabi l i ty but did not make it an agency of the state for a l l  purposes. This v iew 
is cons i stent w i th recent case law and statutory provis ions. 

In  Sm ith v. Merid ian Joint  School Dist. No. 2.  1 28 Idaho 7 1 4. 9 1 8  
P.2d 583  ( ( l)l)6 ) .  the court addressed whether school board decis ions were 
subject to the Idaho Administ rat ive Procedure Act (APA) .  The question 
turned on whether a school district was an "agency" as defined by the act .  
Accord ing to the court, the two essent ia l  e lements of that defin i t ion were ( I )  
that the actor be a state board. commission. department or officer. and (2 )  t hat 
the actor be authorized by law to make ru les or to determ ine contested cases. 
1 28 Idaho at 72 1 .  l) 1 8  P.2d at 590. In conc l ud ing that a school d istrict did not 
meet the clements of the defin it ion ,  the court stated: 

A school district .  once va l idly organized and in ex istence, is 
a "body corporate and pol i t ic" and may sue or be sued, may 
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acquire .  hold, and convey rea l  and personal property, and 
may incur debt as prov ided by l aw. I .C .  Section 33-30 I .  The 
board of trustees of each school distr iL'I is authorized by 
statute to perform admin i strat ive and organ izat ional tasks for 
the school d istrict. l .C .  Sections 33-303, -304, -307 , -308, -
309. -3 10. Whi le a school d istrict . through its board of 
trustees may work w i th state boards , commissions, or 
departments, the school d istricts and boards of  trustees arc 
separate entit ies and do not constitute a state board, commis
sion. department, or officer under I .C.  ScL'lion 6 7-520 I .  

1 28 Idaho at 72 1 ,  722 , 9 1 8  P.2d at 590, 59 1 (emphasis added ) .  

Interest ingly, the court then rev iewed i ts earl ier tr i logy of  cases deal
ing wi th school districts as "agencies of the state ," further emphasizing that 
sdwol d istricts arc "agencies of  the state" only i n  a l im ited sense and for l im
ited purposes: 

In cases pre-dating the adoption of the APA, the Court con
duded that school districts were agencies of the state for pur
poses of operat ing a school d i strict, Co111111011 Sch. Dist. No. 

6 1  1'. Tll·in Flllls Blink & Tmst Co . . 50 Idaho 7 1 1 ,  7 1 6, 4 P.2d 
342, 343 ( 1 93 1  ) ,  carrying out its duties of mainta in ing the 
schoo l s  w i th in  its d is tr ic t ,  lndcpc11dc11t Sch . Dist.\" . \'. 
Com111011 Sch. Dist.\" . ,  56 Idaho 426, 432,  55 P.2d 1 44, 1 46 
( 1 936 ) ,  and establ ish i ng tort duties of  the school district, 
/3111/ock \'. Joint Clllss "A " Sch. Dist. No. 2../ 1 ,  75 Idaho 304, 
3 1 1 , 272 P.2d 292, 296 ( 1 954 ) : A1111der \'. Q11i1111-Rohhi11s 

Co. ,  80 Idaho I ,  8. 323 P.2d 1 073,  1 077  ( 1 958 ) .  However, 
s ince the Idaho legis lature 's enactment of the APA in 1 965, 
1 965 Sess. Laws, S .B .  No. 238 ,  Ch. 273 ,  p .  70 I ,  no Idaho 

cases have held that a school d istrict i s  an "agency" for pur
poses of APA review. 

1 28 Idaho at 722,  9 1 8  P.2cl at 59 1 (emphasis added ) .  

This i s  also consistent w i th statutory l aw. Idaho Code * 67-2402( I )  
sets fort!> th� organizational structure of state government consistent wi th  art . 
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4. sec . 20 of the Idaho Constitution. I t  provides that al l "offices, agencies and 
instrumental i t ies" of the stale (except those assigned lo e lected constitut ional 
officer>; ) arc "a l located among and w ithin" n ineteen spec ified departments .  
School d istricts arc not "among" those l i sted. In  fact, in 1 978 th is  prov ision 
was amended, not to incl ude school d istricts, but to prov ide only that school 
districts were "civ i l  departments of state government" for the l imi ted purpose 
of purchasing state endowment land at appraised prices. 1 978 Idaho Scss. 
Laws 5 1 9. 

A l though it is c lear that school d istricts arc not "among" those l isted , 
it has been suggested that they arc "within" the l i sted departments, namely, 
the stale board of  educat ion. However. that argument is severe ly undercut by 
the 1 978  amendment. If school districts were a l ready agenc ies of the state by 
v i rtue of be ing "within" the state board of educat ion, there would have been 
no need to amend the prov ision to g ive them l imi ted authority-they wou ld  
have already had the authority. It is  a l so inconsistent w i th  Smith v .  Merid ian 
Joint School Dist .  No. 2.  c i ted earl ier. which rejected the same argument in 
holding that despite the general supervision of the state board. school districts 
arc not a part of  the state board of education. 1 28 Idaho at 722, 9 1 8  P.2d at 
59 1 .  

Instead. it was recognized that school districts were not agencies of 
the state in the general sense and, as a resu l t ,  spec i fic statutory authority was 
needed to exempt them from the compet it ive bidding requ i rements for pur
chase of state endowment l ands. Consequently. i t appears that the law is, and 
always has been, that school districts genera l ly  are not "agencies of the state" 
except in the narrow sense that they arc instrumental i t ies of the state per
form ing governmental functions and as such are sometimes treated as "agen
cies of the  state" for l imited and specific purposes. 

H. ..Agency" as Used in Idaho Code � 59-1347 

When PERSI was origina l ly  estab l ished, there were no except ions to 
the vesting requirement. The law s imply requ ired that : 

An inact ive member is e l igible for vested retirement i f  he has 
at least ten years l>f membersh ip serv ice and is with in ten 
years of the date he would  have been e l igible for serv ice 
retirement had he remained an act i ve member. 
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1 963 Idaho Sess. Laws 997 . 

Two years later, the law was amended to add the "fixed term" and 
· ·head of state agency" except ions and was designated as Idaho Code * 59-
1 3  I 0\4 ) . '  Although there is no legislative h istory to shed addi t ional l ight on 

what was in tended, the language itse l f  is qu ite narrow and l imi ting. For 
instance, the "fixed term" exception appl ies only to individuals who have 
ei ther heen elected or appointed to an office which is either an e lected office 
or one with a term fixed by law or charter.4 This except ion appl ies primari ly  
to e lected officia l s  (for which it is  a l l  inc l us ive) ,  bu t  also to a l imited group of 
appointed officials who have fixed terms, primari ly  members of state boards 
and commissions.' 

When v iewed in context ,  the "head of state agency" exception is a lso 
very narrow. Th is is apparent in the PERS! statutes which make a c lear dis
t inction between the "state" and its pol it ical subdiv isions. For example, 
where al l employees of the "state" were incl uded in PERS! ,  "pol it ical subdi
v is ions" of the state had to e lect to incl ude the ir employees. Additiona l ly, 
"State" is defined as the "State of Idaho" whereas "employer" is defined as 
both the "State of Idaho or any pol i t ica l  subdiv ision which has e lected to 
come into the system." Idaho Code ** 59- 1 302( 1 5 )  and 59- 1 302(35) .  
Consequent ly. by defin it ion, "State of Idaho," as  used in the  PERS!  statutes, 
does not inc lude its pol it ical subdiv isions. Viewed in this context, i t  is  c lear 
that the "head of state agency" exception was intended to incl ude only 
appointed "heads" within the organizat ional  structure of state govcrnment
not within its pol i t ical subdiv is ions. 

This view is supported by the fact that the exception would not have 
been relevant to partic ipat ing pol i t ical subdiv isions at the t ime it was adopt
ed. They incl uded primari ly c i t ies, coun t ies and other taxing d istricts, which 
arc al l  headed by e lected, not appointed, officia ls .  I t  is a lso supported by the 
further restriction that to qual i fy under these exceptions an employee must be 
nonclassified." Final ly. at that t ime, school districts were not part ic ipants in 
PERS! but, instead, had their own ret i rement system.' This c learly demon

strates there was no intent to incl ude school d istricts in this except ion and is 
further indication of the l imi ted appl ication of the "head of state agency" 
exception . Therefore. when th is except ion was adopted, there was only one 
group of PERSI members that came under its umbre l l a  and that was state 
employees who were heads or directors in the executive branch of govern-
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ment .  Al though the provis ion in quest ion has been subsequent ly amended to 
include a th ird except ion.' reduce the length of serv ice for vest ing from ten 
years to five years,'' and to rcdesignatc the prov i .� ion as sect ion 59- 1 347, 1 1 1 

noth ing has expanded the scope of the "head of state agency" exception to 
include pol it ical subdi v is ions. 

CONCLUSION 

Although the Idaho Supreme Court has held that school d ist ricts arc 
"agencies of the state" for l imited and spec i fic purposes, they are not gener
a l ly  agencies of the state. The "head of state agency" e xcept ion in Idaho Code 
* 59- 1 347 is app l icable  only to organizat ional  units of state government and 
not to po l i t ical subd iv i s ions of the state. Consequent l y, schoo l  district super
intendents do not fal l  w ith in that exception or any other exception that would 
a l low them to vest wi th less  than five years of serv ice. 

This guide l ine letter  replaces and supersedes any prev i ous letter opin
ions issued by this office on the same subject .  

Very tru ly yours, 

Wi l l iam A. v on Tagen 
Deputy Attorney General 
Director, In tergovernmental 
and Fiscal Law Div is ion 

' The series of cases i1 1dude Common School Dislricl No. 61 v. Twin Falb Bank & Trusl, 50 

Idaho 7 1 1 ,  -l P.2d 3-l2 ( I  lJ3 I l :  l ndependenl School Dislricls v. Common School Dis tricl I .  56 Idaho -l26. 

55 P.2d 1 -l-l ( 1 936):  a11d Bul lock v. Jninl Class "A" School Dis!. No. 2-l l ,  75 Idaho 30-l, 172 l'.2d 292 
( 1 95-l). Each case is  separately addressed in the hody of ! h i s  guideline. 

' Tradilionally, lhe doclrine of esloppcl has had l i m iled applical ion lo governrnenlal e111i1ies. 

As amended, !he law !hen read as follows: 

An inac1ivc memher is e l igible for vcsled re1in:mcnl if  he has al leas! ten year.s o f  membership 

service and is  within ll'n years of lhe dale he would have been cl igihlc for service relircmcnl had he 
remained an adi\e member. nn'Jll 1/i<11 1111  i11<1"1i1·c ""'"''"''" ll'lio '" tilf rinH' of' llis .w11w·,11iu11 .fi·u111 .lfl'l'

icl' hl'id 1111 o/iin• to 11·hicll h1· h111/ hl'l'll elect1•d hy popular 1·01c or haring a tcr111 jixcil hy the "011stit11tio11 .  

srotutl' o r  charra 11r 11·11.1 "l'l'"i11tcd t o  .rnch oj)icc hr 1111 elected olfici, if. 11r 1rns t h e  head 11r dir<'<'llll' o( 11 

d1·11am11<·111. diri.1i1111. agc11cr. s111111111n· secti1111 or /111rca11 11( the .I/ate, is cligihlc ji1r l'estcd rctirc111e111 
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rt'gc1nlln.1 cJ/' frngrh and 1.1'/W 11( .11·1'\'ice. 1111/1 ·s.1 1 ·m·el'<'d hy a 1111'/'il .HS/1'111 /i1r 1•11111/orees o( rile sit//<' 11( 

/dc1hcJ 1 %."i Idaho Se". Law' 3 2-1. J2."i ( 1 1 . B .  25."i l. 

' Thi' would include, for example. individual" appointed to an elected office due to a vacancy. 

' Many of the'e offices are enumc•rated in Idaho Code � 67-260 1 .  

" A' \1rittrn. this rest riction applies t o  a l l  exceptions. I lowever, arguably, the restr ict ion was 

intended to apply only to the second exception since it has no pract ical application to the first. That class 

of employees normally would be exempt anyway due to the nature of the positions held. 

· 1 1  was not until 1 %7 that legislation was passed which abolished the school retirement system 

and tran,fc•1Ted 'L·honl district reti rement to PERSI .  The transfer was etfrctive July I ,  1 967. 1 967 Idaho 

Se>S. Laws 222 ! H . B .  1 -1-1). 

' 1 %7 Idaho Sess. Laws 1 1 9 1 .  1 1 92 ( S. B .  1 7:! ) .  

" 1 97 1 Idaho Sess. Laws 1 1 4 ( S . B .  1 02 2 ) .  

'" I 1!7 1 Idaho Sess. Law' I I · I  (S .B .  I 022 ) .  
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Ju ly JO. 1 998 

Patrick A. Takasugi, Director 
Idaho State Department of Agricult ure 
2270 Old Penitentiary Road 
Boise, I D  837 1 2  

THIS CORRESPONDENCE IS A LEGAL GUIDELINE O F  THE 

ATTORNEY GENERAL SUBM ITTED FOR YOUR GUIDANCE 

Re:  Idaho Code § 22- 1 1 0 as it Relates to the Disposal o f' Crop 
Res idue Through Burning 

Dear M r. Takasugi :  

You have asked the Office of the Attorney General whether Idaho 
Code § 22- 1 1 0 g ives the D i rector of the Idaho State Department of 
Agricu l ture ( I SDA )  the authority to regulate the disposal or crop residue 
through burning. If so. you ind icated that ISDA i ntends to promu lgate ru les 
that would establ ish statewide guide l i nes for crop residue burning. m andato
ry tra in ing and l icensing re lated to the crop residue burning. and a system to 
investigate complaints received as a resu l t  of crop residue burning. You also 
asked how such i n tended ru les would i nterface wi th  Idaho's Smoke 
Management Act found at Idaho Code §§ 39-230 I ,  et seq. A review of state 
and federal law is  required to answer your question .  

As you arc aware, Idaho Code § 22- 1 1 0( I )  states in  pertinent part that 
"the d irector of the state department of agricul ture  shal l have authori ty to reg
u late agricul tural sol id waste, agricu l tural compost ing and other sim i lar agri
cul tural act iv i t ies to safeguard and protect animals. man and the env iron
ment ." 

Idaho's Smoke Management Act states: 

The legis lature fi nds that current knowledge and 
technology support the pract ice of burning grass seed fields 
to control disease. weeds, and pests and ihe practice of burn
ing cereal crop residues where soi l has i nadequate decompo
si t ion capac i ty. It is the intent of the legis lature to promote 
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those agricul tural act i v i t ies current ly re ly ing on fie ld  burning 
and min imize any potential effects on air qual i ty. I t is the 
furt her intent of the legis lature that the department I of Heal th 
and 'Welfare ( I DHW ) I  sha l l  not promulgate ru les and regu la
t ions re lating to a smoke management plan. but rather that 
the department cooperate with the agricu l tural community i n  
establ ishing a voluntary smoke management program. 

Idaho Code * 39-230 I .  In Kootenai and Benewah count ies registrat ion with 
IDHW of each fie ld to be burned is requ i red pursuant to Idaho Code * 39-
2305 . For many years the Idaho Department of Health and Welfare, D iv ision 
of Environmental Qual ity ( DEQ). has entered i nto a voluntary Smoke 
Management  Plan Agreement  wi th stakeholders in Kootenai and Benewah 
counties. 1  

The Idaho Environmental Protect ion and Health Act (EPHA) gives 
the d irector of IDHW the power and duty ( l )  to formulate and recommend to 
the board ru les related to air pol l ut ion ( Idaho Code * 39- 1 05 (2)) ,  (2 )  to super

v i se and admin ister "'a system to safeguard air qua l ity and for l im it i ng and 
contro l l ing the emiss ion of a i r  contaminants" ( I daho Code * 39- 1 05(3)U) ) .  
and (3 )  to enforce a l l  laws re lat ing to env ironmental protection and heal th 
( Idaho Code * 39- 1 05(3 ) (n)  ) .  Idaho Code * 39- 1 08 requ i res the d i rector to 
ensure regu lar or periodic i nvestigations of air contaminant sources are con
ducted. Idaho Code * 39- 1 1 2  grunts the d irector and board of the IDHW 
emergency order authority, ·'any other provision of the law to  the  contrary 
notwithstanding." i f  a genera l ized condi t ion of air pol lut ion exists and such 
condit ion creates an emergency requ iring immediate act ion to protect human 
heal th or safety. 

The Rules for Control of Air  Pol lu t ion in Idaho (Ru les) ,  promulgated 
pursuant to the EPHA. al low open burning in a few l im i ted circumstances. 
Sec I DAPA 1 6.0 1 .0 1 .600 through 6 1 6. These Rules are part of Idaho's fed
era l ly  approved state implementation plan (SI P) pursuant to section 1 1 0 of the 
C lean Air Act .  42 U .S.C. * 74 1 0. I DA PA 1 6.0 1 .0 1 .6 1 4. which addresses 
Smoke Management  Plans for Prescribed B urn ing,' states in pert inent  part 
that. ··any person who conducts or a l lows prescribed burn i ng sha l l  meet a l l  
condi t ions se t  forth in  a Smoke Management Plan for Prescribed B urning." 
Failure by the state to conform to the SIP could resu l t  in  the U .S .  
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Env ironmental Protection Agency's ( EPA) promulgat ing a federal implemen
tat ion plan (FIP) for the state. See 42 U .S .C. * 74 IO (c ) .  

I n  summary. ISDA has  the general authority to regu late agricul tural 
so l id waste. The Smoke Management Act prohibits I D HW from promulgat
ing mandatory ru les re lating to a smoke management plan, but, instead, 
requires I DHW tu work cooperatively with the agricu l tural community in  
establ ishing a vol untary smoke management program. The EPHA imposes on 
I DHW the duty to protect air qual i ty and the authority to issue emergency 
orders prohibi t ing open burning. The Rules promu lgated pursuant to the 
EPHA require prescribed burning to conform to a Smoke Management Plan 
deve loped by I DHW. Pursuant to the Smoke Management Act, such p lan 
shal l be deve loped in cooperat ion with the agricul tural community. Fai l ure to 
implement and abide by a Smoke Management Plan could resu l t  i n  EPA's 
promulgating and enforcing a FIP. 

Whi le Idaho law grants ISDA the general authori ty to regu late agri
cu l tural waste, un l ike the Smoke Management  Act, it does not address the 
spec ific issue of burning crop residue. S imi lar ly, whi le ISDA has the author
i ty to regulate agricu l tural waste, it is not given the specific duty to ensure 
adequate protect ion of air qual i ty. When "two statutes deal wi th the same 
subject matter, the more speci fie wi l l  prevai l ." State v. Betterton, 1 27 Idaho 
562, 903 P.2d 1 5 1  ( 1 995 ) ,  citing State v. Wilson , 1 07 Idaho 506, 508, 690 P.2d 
1 338, 1 340 ( 1 984 ) .  Sa also, Tomich v. C i ty of Pocatel lo,  1 27 Idaho 394, 90 1 
P.2d 50 1 ( 1 995 ) ;  Ci ty of Sandpoint v. Sandpoint lndep. H ighway Dist . ,  1 26 
Idaho 1 45 ,  879 P.2d 1 078 ( 1 994); Ausman v. S tate, 1 24 Idaho 839, 864 P.2d 
1 1 26 ( 1 993) ;  Richardson v.  One 1 972 GMC Pickup, 1 2 1 Idaho 599, 826 P.2d 
1 3 1 1 ( 1 992) .  There is a presumption that the legislature is aware of exist ing 
l aw relating to the same subject when creating new statutes. S tate v. 
Betterton, 1 27 Idaho 562, 903 P.2d 1 5 1  ( 1 995) ;  S tate v. Long, 9 1  I daho 436, 
423 P.2cl 858 ( 1 967). The legis lature is presumed not to overturn or impl ied
ly repeal establ ished principles of law without a c lear expression of intent. 
Watkins Fami ly v. Messenger, 1 1 8 Idaho 537,  797 P.2d 1 385 ( 1 990) . And. 
there cannot be an impl ied repeal unless new legislation is irreconci l able with 
preexisting legis lat ion . Cox v. Muel ler, 1 25 Idaho 734 ( 1 994 ). 

Idaho Code * 22- 1 1 0  can be reconci led eas i ly  with the authorities 
under the EPHA by resolv ing that the legislature did not intend the I SDA to 
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begin regu lat ion of smoke management or other air qual i ty legis lat ion that is 
spec ifical ly delegated to I DHW. The EPHA and the Smoke Management Act 
are more specific and unambiguous in their delegat ion. Thus, the specific l an
guage in the Smoke Management Act, which prohibits promu lgation of ru les 
rel at ing to the burning of crop residue, and I DHW's duty under the EPHA to 
protect air qual i ty, including the issuance of emergency orders requiring ces
sation of air pol l ution emissions, govern over ISDA's general authority to reg
u late agricultura l  waste. 

That said, ' 'separate statutes deal ing with the same subject matter 
should be construed harmoniously, if at al l possible, so as to further legisla
t ive intent.'' State v. Seamons, 1 26 Idaho 809, 8 1 1 -8 1 2 , citing State v. 
Mall and, 1 24 Idaho 537, 540. ISDA, IDHW and members of the agricu l tur
al community could enter inro a memorandum of understanding, or other sort 
of agreement, wherein the respective state agencies and members of the agri
cu l tura l  community agree on statewide gu idel ines for burning crop residue, 
tra in ing and investigation of complaints. This in turn could become part of 
the Smoke Management P lan pursuant to the Smoke Management Act and 
section 6 1 4  of the Ru les.  Speci fic emergency order powers and the duty to 
protect air qual i ty would  remain wi th  I DH W. 

I hope th is  analysis is of assistance to you. I f  you have any questions, 
please fee l  free to contact me. 

S incere ly, 

Lisa J .  Kronberg 
Deputy Attorney General 

' I !  is my u111.krstanding that DEQ is presently developing a Smoke Management Plan similar 
to the Kootenai and Benewah counties plan for southern Idaho. 

' ID APA 1 6.0 1 .0 1 .608 and 6 1 3  al ltm for limited open burning to control weeds, protect orchard 

crops and di spose ot' orchard cl i ppings. Additionally. ID APA 1 6.0 1 .0 1 .6 1 1 allows for open burning of res
idential solid waste in l imi ted circumstances. I D A PA l li.0 1 .0 1 .603.02 proh ibits open burning during any 

stage of an air  pollution episode declared by the I D H W  in accordance with ID A PA 1 6.0 1 .0 1 .5.'i I ,  557 and 

56 1 .  
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November 23.  1 998 

Keith Bumsted, Acting Director 
Department of Transportation 
P. 0. Box 7 1 29 
Boise. I D  83707- 1 1 29 

T H IS CORRESPONDEN C E  IS  A LEGAL G U I DEL I N E  OF THE 

ATTORN E Y  GEN ERAL SUBM ITTED FOR YOU R GUIDANCE 

Re: Design of the Idaho Snowsk ier Special  License Plate 

Dear Mr. Bumsted: 

Th is letter is i n
-

response to your letter dated November 5 ,  1 998 
requesting legal guidance on issues re l ated to the proposed issuance of the 
Idaho snowsk ier specia l  l icense p late ("snowskier p l ate"). You have asked 
whether the proposed des ign of the snowskier plate compl ies wi th  Idaho Code 
and whether the Idaho Transportat ion Department (" !TD") took the appropri
ate steps to approve the snowskier plate. 

I t  is  my concl usion that the proposed design of the snowskier p late 
docs comply with the re levant provisions of Idaho Code and that the !TD took 
appropriate measures to approve t he snowskier p late in accordance wi th the 
provis ions of Idaho law. 

I .  

ANALYSIS 

The proposed design of the snowskier plate features a downhi l l  skier 
on a reel , whi te and b lue background. The registration numbers on the p l ate 
arc b lue .  At the top of the p late arc the words "Ski Idaho" and at the bottom 
are the words ''Winter Wonderland ."  The term "Famous Potatoes" does not 
appear on the proposed p late. At the root of th is inquiry is whether the words 
''Famous Potatoes" must appear on the snowskier plate .  

My  response to the quest ions posed requires the analysis and i nter
pretat ion of I daho Code ** 49-402C, 49-4 1 9  and 49-443. Idaho Code * 49-
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443 i s  a general provision that establ ishes the basic requ i rements for the form 
and content of I daho l icense p lates. Idaho Code * 49-402C addresses the 
"spec ia l  l icense p late programs" and standard izes the appearance of any new 
or redes igned special l icense plate authorized or redesigned after J u ly 1 ,  1 998 .  
(Effect ive as  o f  J u ly I ,  1 998,  1 998 I daho Session Laws, H .B .  699, as amend
ed, ch. 40.5, * I . ) Idaho Code * 49-4 1 9  establ i shes the specific requirements 
for the snowsk ier plate .  ( Effect ive January I ,  1 999, 1 998 Idaho Session 
Laws,  H.B . .58 1 ,  Ch. 1 29 ,  § 2. )  

A. Does the Proposed Design of' the Snowskier Plate, Without the 

Term .. Famous Potatoes," Comply with the  Requ irements of' 

Idaho Code'? 

Each of  the stntu tes referenced above d iscusses, to vary ing degrees, 
the design and appearance requirements for I daho l icense plates . Idaho Code 
* 49-443, the most general of the three prov isions, requires that a l l  Idaho 
l icense plates i ssued on or after J anuary I ,  1 992 have a color and design that 
is comparable to the color and design of the statehood centenn ia l  l icense 
plate . That is ,  the plates must have blue n umbers on  a mul t ico lored red,  
white, and blue background.  Idaho Code * 49-443( 1 ) .  The p la te  must have 
the reg istrat ion n umber for the veh ic le and the word " Id aho" on the plate. Id. 
In addit ion, " [  e [ach l icense plate must bear upon i ts  face the i nscript ions 
·Famous Pot;1toes '  and · Scenic Idaho. "'  Id. These requ irements have 
remained unchanged since the statu te was first enacted by the 1 992 leg is la
ture. 

Idaho Code * 49-402C, which was enacted by the 1 998 Idaho 
Legis lature and took effect Ju ly I ,  1 998, is in tended by the legis lature to stan
dard ize the appearance of new or redesigned special l icense p lates so that 
Idaho plates are readily identifiable and more cost-effect ive. Idaho Code § 
49-402C( 1 ). According ly, any new or redesigned spec ia l  l icense p late that i s  
authorized or  redesigned a fter Ju ly  I ,  1 998, must use a red, wh i te,  and b l ue 
background, comparable to Idaho's statehood centenn ia l  plates. I daho Code 
§ 49-402C(2 ) .  Section 49-402C requires that the word " lclaho" be  on  the 
plate, but ,  in contrast to § 49-443, § 49-402C specifical l y  a l lows for the omis
sion of the term "Scenic I daho" from the plate . Idaho Code § 49-402(2) (b ) ,  
(c). Section 49-402C makes no provision for including the term "Famous 
Potatoes." It does require that "In lo s logan sha l l  be used that infringes upon, 
d i lutes or compromises. or  could be perceived to infringe upon, d i l ute or com-
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promise . the trademarks of th is  state o r  Idaho. inc luding. but  not l im ited to 
Idaho Potatoes" . Grown in Idaho". Famous Idaho Potatoes 1 ". or Famous 
Potatoes 1 ' 1 • "' Idaho Code * 49-402C(2)(d) .  

The third statutory provision. I daho Code * 49-4 1 9 . sets forth the 
requirements for the snowskier plates. Consistent with the prov isions of sec
t ions ..J.9-443 and 49-402C. section 49-4 1 9  requ ires that the plate be compa
rable to the Idaho statehood centennia l  plate. and the word "Idaho" must 
appear on the plate. However. the prov is ion is completely devoid or any ref
erence to " Famous Potatoes." Noth ing i n  the statute indicates that "Famous 
Potatoes" must appear on the p late. The prov is ion does state. however. that 
the design and slogans on the p late must be acceptable to the Idaho Sk i  Areas 
association and approved by the Idaho Transportation Department. Idaho 
Code * 49-4 1 9(4). 

The construction and i nterpretation of statutes beg ins with the l iteral 

words of the statute. City or Boise V. Industrial Comm 'n ,  1 29 Idaho 906. 935 
P.2d 1 69 ( 1 997). Ir the statute is unambiguous, there is no need for the appl i 
cat ion or  the ru les or construct ion, and the language of the statute is to be 
g iven its pla in and ordinary meaning. Id. In construing statutes, the goal is 
to ascertain and g ive force and effect to the clear and expressed intent of the 
legislature. based on the whole act and every word contained there in .  Ada 
County v. Roman Catholic D iocese. 1 23 Idaho 425. 849 P.2d 98 ( 1 993) .  I n  
determin ing legis lat ive intent .  in addi t ion to looking a t  the l anguage or the 
statute. cons iderat ion should be given to the reasonableness of proposed inter
pretat ions and the pol icy beh ind statutes so that a l l  appl icable sections can be 
construed together. State v. Seamons. 1 26 Idaho 809. 892 P.2d 484 ( 1 995 ) .  
Legislative intent can also be ascertained from the legislative history of the 
statute. Le l iefeld v. Johnson .  1 04 Idaho 357. 659 P.2d 1 1 1  ( 1 983). However, 
u n less the interpretation is contrary to purposes c learly indicated. ordinary 
w ords arc to be given their ordinary meaning. Ada County, 1 23 Idaho 425, 
849 P.2d 98 ( 1 993) .  

I t  is  c lear from the plain language of the above-referenced statutes 
that the over-al l  design of the snowskier plate is in compl iance w ith Idaho 
l aw. The express terms or a l l  three of the statutes addressed above requ i re that 
the snowskier plate contain the term " Idaho" and be of comparable appear
ance and des ign to the Idaho statehood centenn ia l  plate. Idaho Code ** 49-
402(C )( 2 ) . 49-4 1 9( 4 )  and 49-443( I ) . The snows kier plate, as des igned, sat is-
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fies these requ i rements. The plate has the word "Idaho" at the top of the p late, 
and i t  has blue numbers on a red. white, and b lue background, s imi lar to the 
statehood centennial plate. The snowsk icr p late design sat isfies the leg i s la
ture 's expl ic i t  statement of  intent in Idaho Code * 49-402C that special p lates 
he read ily recognizable as Idaho p l ates. Idaho Code * 49-402C( I ) . 

The more difficu l t  quest ion is whether the snowskicr p late 's design, 
which docs not incl ude the term ''Famous Potatoes," compl ies with the 
requ i rements of Idaho Code. I conc l ude that it docs. Of the three statutes d i s
cussed above. only sect ion 49-443 specifica l l y  requ i res that the term "Famous 
Potatoes" be on a plate. The other two statutes do not address whether the 
term must be on the plate or whether it may be omi t ted. I n  constru ing sepa
rate statutes that deal wi th  the same subject matter, the statutes should be con
strued harmoniously, i f  possible, to further legislat ive intent. Seamons. 1 26 
Idaho 809, 892 P.2d 484 ( 1 995 ) .  

The legis lature set up the l icense p late statu tes so that the prov i s ions 
would be read together. This intent is evidenced by section 49-402C's c ross
rcfercnce to sect ion 49-443. Sect ion 49-4 1 9  specifica l ly refers to sect ion 49-

443 to speci fy the requ i rement that a l l  new and redesigned spec ia l  plates have 
the same color  scheme and general appearance. I daho Code � 49-402C(2) .  
After establ i sh ing the general appearance requ irements, sect ion 49-4 1 9  then 
sets forth add it ional requ i rements for what must be. what may be, and w hat 
must not appear on the special pl ates. The special l icense plates requirements 
arc independent from the otherwise standard requirements of the basic I daho 
l icense plate. By contrast to sect ion 49-443 's genera l  requirements, section 
49-402C spec i fically requ i res that for spec ia l  plates : 

(a) The iden t i ficat ion of  the county shal l be omitted: 

( b )  The word " Idaho" shal l appear on every plate: 

(c )  The inscription "Scenic Idaho" may be omitted; 

(d) No s logan sha l l  be used that infringes upon, d i l utes or com-
promises. or could be perceived to  infringe upon, d i l ute or compromise, the 
trademarks of the state of Idaho, inc luding . . . .  "Famous Potatoes ' �' ." 
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Idaho Cmlc § 49-402C(2 )  (emphasis added ) .  Reference to the words Famous 
Potatoes i s  absent from the l ist . The legis lature certa in ly knew how to 
expressly state what must be and what must not be on the spec ial plates. Had 
the legislat ure wanted to spec i fica l ly  exclude or inc lude "Famous Potatoes" 
on t he plates, it would have so stated. Without a c lear statement as to whether 
"Famous Potatoes" is to be omitted from or included on the snowskier plate, 
it i s  a reasonable interpretat ion to conc l ude that the decision to include or 
exclude the term is a d iscret ionary one for the !TD. 

Further ev idence that the legislat ure cou ld  have required "Famous  
Potatoes" to be on  the  plates i f  i t  so chose, is contained in Idaho Code § 49-
4 l 8A ( 1 997 ) .  In  that provision. the legis lature required that the Idaho publ i c  
col lege and un iversi ty plates have the standard red, white, and b lue back
ground, just as in the snowskier plate prov ision. But ,  i n  addi t ion, the legisla
ture spec i fica l ly  requ i red that "the word ' Idaho' and · Famous Potatoes' sha l l  
appear on every !pub l ic col lege and uni versity! plate ." Idaho Code § 49-
4 1 8A (emphasis added). No comparable prov is ion or requi rement exists for 
the snowskier plate. Idaho Code § 49-4 1 9. It is contrary to the ru les of statu
tory interpretation to read additional terms into the statute that were not 
inc luded or intended by the legislature. C i ty of Boise v. I ndustrial Comm 'n.  
1 29 Idaho 906, 909. 935 P.2d 1 69,  1 72 ( 1 997) ( ho ld ing that  the leg islature 
intended d i fferent interpretat ions and d i fferent resu l ts where i t  included a pro
v is ion in one sect ion , but not in another) .  

This  i nterpre tat ion i s  further supported by  a rev iew of the legis lat ive  
history or section 49-402C. During the 1 998 leg is lat ive session, the provision 
was amended before being enacted. Prior to the amendments, the b i l l  con
tai ned a prov ision stat ing that "the inscriptions ' Famous Potatoes ' and 'Scen ic  
Idaho· may be omitted." During the amendment process, the legis lature 
de leted the reference to "Famous Potatoes" and the current subsection (2) (d)  
was added regarding the prohibit ions on the use o f  Idaho's trademarks. The 
removal or the prov is ion indicates that the legis lature del iberately omitted any 
spec i fic reference to the term in the statute. 

Th is legis lat ive history should be read in  conjunct ion with the leg
is lat ive h i story of sect ion 49-4 1 9  that was enacted during the same 1 998 leg
is lat ive session . During the legislative committee meet ings on H .B .  5 8 1 
( Idaho Code § 49-4 1 9 ). discussions were held on whether the term "Famous 
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Potatoes" would be on the snowskier p late. Among the suggestions present
ed to the senate committee was the option of e i ther hav ing "Famous Potatoes" 
on the plate or not to have any other s logan that would "play off the Famous 
Potatoes s logan." During the legislat ive session, a prototype for the snowski
er plate was presented to the legis lature,  showing the phrase "Famous Ski ing" 
in place of "Famous Potatoes." The concerns raised over that proposed 
design and the language used addressed what effect the legisl ation would 
have on an on-going trademark lawsui t ,  not over the absence of the term 
"Famous Potatoes." The legis lature made its choice between the two opt ions 
and chose to amend section 49-402C to include addi t ional protections for 
Idaho's trademark and not to require that "Famous Potatoes" be on the 
snowskier plate. 

Further gu idance on this issue i s  found in the statutory framework of 
the other spec ial l icense plate programs.  Idaho Code authorizes 2 1  spec ial 
1 icense p late programs other than the snowskier p late program. Of the 2 1  spe
cial  plates. 1 7  do not contain the term "Famous  Potatoes." Of those 1 7 , four 
spec ial p lates were designed after or  during the same legislative session 
where sect ion 49-443 became law in 1 992.  Despite section 49-443 's requ i re
ment that a l l  plates after January 1 ,  1 992 "sha l l  bear upon i ts face the inscrip
t ions · Famous Potatoes· and ·Scenic Idaho,"' the veteran plate. the t imber 
p late, and the wi ld l i fe plates (both the b luebird plate and the elk p late) do not 
contain the term "Famous Potatoes." Of further note is that in 1 998, a l l  of the 
spec ial p late prov is ions were amended by the Idaho Legis lature . If the legis
lature was concerned wi th any or all of the specia l  plates that do not use the 
term "Famous Potatoes." it eas i ly  cou ld  have amended those prov isions dur
ing the 1 998 legislat ive session. Likewise. if the legis lature intended to 
change the ITD's current pract ice of issu ing spec ia l  p lates w ithout the term 
"Famous Potatoes," it would have made a clear dec larat ion of its i ntent either 
when it enacted section 49-443 in 1 992 or when it amended all of the special 
p late provis ions in  1 998. No such dec l aration of intent or amendment to the 
re levant provisions was made. Instead. the legis lature 's intent in enacting 
section 49-443. as expressly stated in l anguage of Idaho Code * 49-402C( 1 ), 
is  as fol lows: 

I t  is the intent of the legis lature that spec ial l icense plates 
issued by the I Idaho Transportat ion I department be readi ly 
recognizable as p lates from the state o f  Idaho wi thout losing 
the un iqueness for which the special p late was designed and 
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purchased. In  addition. the legislature finds that the I Idaho 
Transportation I department can operate in a more effic ient, 
cost -effective manner by conforming spec ial p lates to a basic 
color and des ign .  

Idaho Code * 49-4 I lJ( I ) . There i s  no indicat ion in th is statement of intent that 
the leg islature wanted to preserve the "Famous Potatoes" s logan on the spe
cial p lates. Rather. the stated intent ion of the legis lature was to establ ish a 
un i form and s tandardized appearance for the spec ial p lates and a l low for the 
more e fficient operation of the ITD. 

There i s  logic in  the legislature 's  requ irements of what may be 
inc l uded or exc luded from the spec ia l  plates. Genera l ly, spec ia l  plates have 
di fferent slogans .  designs  or images on the p late. Sl'l' Idaho Code * 49-404A 
{ requ i ring the word "RESERVIST" along the bottom edge of the plate): Idaho 
Code * 49-408 ( requ ir ing the inscript ion "Street Rod," the term " Idaho," and 
a pict ure of a 1 929 highway roadster on the plate ) :  Idaho Code * 49-4 1 .5 
( requ i ring the w ords "Former Prisoner of War" and a dec larat ion of the peri
od of serv ice on the plate) ;  Idaho Code * 49-4 1 .5 8  ( requiring "Pearl Harbor 
Surv ivor" on the  plate ) ;  Idaho Code * 49-4 1 8  ( requ iring the des ignat ion of the 
appl icable branch of the mi l i tary, the word "VETERAN," and the name of the 
conf l ict or war period on the plate ) .  If al l  of  the l anguage requ i red in sect ion 
49-443 were p laced on the plates a long with the spec ia l  slogans and images 
for the  respect ive spec i a l  plate. the p late wou ld be too c l uttered to be readable 
or usefu l .  The legislatu re c learly recognizes that there i s  l im ited space on a 
l icense plate and attempted to keep the specia l  plates uncluttered and readi l y  
ident  i fiablc a s  an  Idaho I icensc plate.  See I daho Code * 49-4 1 9  ( requiring the 
om iss ion of the county designator in  order to prov ide room for designs and 
slogans for the snowskier plate ) .  

Based on the above analys is  of the re levant statutes, the legis la t ive 
history. and the legislat i ve intent,  the proposed design of the snowskier p late 
sat i s fies the i ntent of the legis lature and otherwise compl ies w ith the provi
s ions of Idaho Code. 

H. Did the ITO Comply with the Provisions of Idaho Code i n  

Approving the Snowskier Plate'? 
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Idaho Code * 49-4 1 9  provides that the designs and s logans to be 
p laced upon the snowskier plate arc to be acceptable to the Idaho Ski  Areas 
Assoc iation and approved by the ITD. Likewise, the official Statement of  
Purpose, publ ished with H .B .  No .  58 1 .  which enacted Idaho Code * 49-4 1 9, 
states that the leg is lation authorizes the ITD to issue the snowskier l icense 
p late. In going through the approval process of the snowskier p late design , 
the ITD sought and obtained the approva l  of the Idaho Legislature ,  the Idaho 
Ski Areas Assoc iat ion,  and the Office of the Governor. The ITD fu l ly  com
pl ied with the requ irements of Idaho Code * 49-4 1 9  in giv ing approval of the 
proposed design of the snowskier plate. 

CONCLUSION 

The Idaho snowskier plate meets the design requ i rements of Idaho 
Code, am\ the process through which the des ign was approved was also i n  
compl iance with t h e  prov isions o f  Idaho law. 

Very t ru ly yours,  

Terry E .  Coffin 
Division Chief 
Cont racts & Administra t i ve Law 
Division 

1 In addi1ion 10 the snmv,kier plate. the  Idaho Legislature has  authorized 2 1  other special license 

plate programs. Idaho Code * 4'1-403 (d isabled veterans plates ) ;  Idaho Code * 4'1-403A ! purple heart 

rc"l'ipient l icen'e plates ): Idaho Code * 4'J-404 ( national guard member license plates): Idaho Code * 4'1-

404.'\ ( member' of the armed forces reserve license p lates);  Idaho Code * 4'1-40.'i ( radio amateurs l icense 

plate, I: Idaho Code * 4'1-40<> ( Idaho old 1 imer license p lates ) :  Idaho Code * 49-406A ( Idaho c lassic l icense 

plale,): Idaho Code * 4'1-407 < year of manufacture plates) :  Idaho Code * 49-408 ( street rod license plates ) :  

Idaho Code * 49-40'1 ! per"malized l icense plates): Idaho Code * 49-4 1 0  ( special l icense plates and cards 

for person' wi1h disabi l i l ies ) :  Idaho Code * 49-4 1 4  ( legislalive l icense plales): I daho Code * 49-4 1 5  ( for

mer prisoner of war license plates): Idaho Code * 49-4 1 .'i A (Congressional Medal of 1 lonor l icense plates): 

Idaho Code � 4'1-4 1 .'i B  ( Pearl II arbor survivor license plales): Idaho Code * 49-4 1 <i ( slalehood centennial 

l icense plate, !: Idaho Code * 4'1-4 1 7  ( Idaho wi ldl ife l i cense plates ) :  Idaho Cmlc * 49-4 1 7 A  ( Idaho limber 

l icense plate, ) ;  Idaho Code * 4'1-4 1 8  ( veterans l icense plates): Idaho Code * 49-4 1 8A ( Idaho publ ic rnl

lege and universily l icense plates): Idaho Code * 49-420 ! Idaho snowmobile plates ) .  

' The u'e of Idaho's lrademarks. such a s  ··Famous l'olaloes,'" may be authorized by statule. sci• 
Idaho Code * *  4'1-4 1 XA and 4'!-443 .  or by the Idaho Potalo Commission. Idaho Code * 22- 1 207 ( 1 99 8 )  

! granling the  Idaho Polato Commission the power lo authorize the use of or prevent the  unauthorized use 

79 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

o f  Idaho putato trademarks o r  trade certi fil:atl's); .I'<'<' also I DAPA 29.0 1 .02, 1•1 seq. ;  Idaho Potato Comm ' n  

\'. Washin�Ltotato Comn1 'n ,  .J 1 0  F. Supp. 1 7 1  ( D. Idaho I lJ7� ). 

' Idaho Code � .JlJ-.J02C rnntains a typographical e rror. The provision references Idaho Code § 
-1'1-.JJJ.  when the reference should he to Idaho Code � .JlJ-.J.J J .  

' By c<mtra'1. when t h e  legislature authnrited t h e  snm1·nwbile spec ial l icense plate program in 
l 'l'IX ( v i rtually at the same t ime that  i t  enacted the snowskier plate program ). it  made a specific entry in 

t i ll'  Senate Journal. declaring: 

It is the intent of t he Legislature that the final design of th is specialty plate not 

infringe upon. di l ute or .:omprnmise the trademarks of the State of Idaho . . . . It is 
further tlw intent of the Legislature that the final design of the plate include the 

phrase "Famous Potatoes""' and conform to the standardized color format of the 
State of Idaho. 

No similar language was inserted in the snowskier plate legislation. 

' .\n earlier version of the Statement of Purpose stated that the final design of the snowskier 
platL' was to he agreeable to the Idaho Ski  Areas Association ( !SAA) and the Idaho Potato Commission 

( I PCJ. l lowevcr. the references to the ! S A A  and the IPC were not included in the Statement of Purpose 

published with the hi l l .  whi le the stateml'tll in  the code secti�1n itself regarding the approval of the ! S A A  

and t l w  ITD remained i n  t h e  law. 
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November 25,  1 998  

Dr. Thomas E .  Di l lon, President 
State Board of Education 
P.O. Box 83720 
Boise. ID 83720-0037 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 

ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Dr. Di l lon :  

You have asked the Attorney Genera l 's Office to provide legal guid
ance regarding the appl ication of the Cassia County School District No.  1 5 1  
to decl are the Newcomer's Center a "hardsh ip  school" pursuant to Idaho 
Code § 33- 1 003(2)(b). Spec ifica l l y, you ask whether the board could deter
mine that the l imited Engl ish proficiency program of the school qual ifies as a 
"hardsh ip" contemplated by Idaho Code § 33- 1 003(2)(b ) .  

Our conclusion is that the Newcomer 's Center does not  qual ify as  a 
hardsh ip  elementary school .  I t  would be contrary to l egislative intent to c las
s ify a l anguage barrier as a hardship to the school so as to enable the 
Newcomer's Center to be counted as a separate e lementary schoo l .  

A. Governing Statutes 

ANALYSIS 

Idaho Code § 33- 1 003 designates five instances where variances i n  
the educational support program w i l l  be a l lowed. Subsection (2)(b) governs 
the appl ication of the educational support program to separate schools i n  a 
given school d istrict when, in the discretion of the state board of education, a 
school may be el igible for add itional support based on ''hardship." Idaho 
Code § 33- 1 003(2)(b) states: 

Upon application of the board of  trustees of a school 
district, the state board of education is empowered to deter
mine that a g iven e lementary school or elementary school s  
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within the school district ,  not otherwise qua l i fying, are enti
t led to be counted as a separate e lementary school as defined 
in sect ion 33- 1 00 I ,  Idaho Code, when, in the discret ion or 
the State Board of Education, specia l  condi t ions exist war
rant ing the retention of the school as a separate attendance 
uni t  and the retent ion results in a substant ia l  increase in cost 
per pupil in average dai ly attendance above the average cost 
per pupil in average dai ly  attendance of the remainder of the 
district's e lementary grade school pupi ls .  

Separate e lementary schools are defi ned in  Idaho Code * 33- 1 00 I ( 8) as : 

a school which measured from i tse lf, travel ing on an a l l 
weather road , is situated more than ten ( I  0) mi les d istance 
from both the nearest e lementary school w ithin the same 
school district and from the location of the office of the 
superintendent of school s  or such district, or from the office 
or the chief admin istrative officer of such d istrict if the dis
trict employs no superintendent of schools .  

Because the quest ion presented arises from conditions not expressly 
contemplated by these statutes, the legis lat ive intent is contro l l ing in  the 
analysis .  

B. Legislative Intent 

In the instant case, the school d i strict removed students from other 
schools where they were receiv i ng l anguage proficiency assistance, p laced 
them at one l ocation with other students wi th  l im ited Engl ish proficiency, and 
now seeks to qual i fy under a "hardsh ip" except ion to become el igible for 
add i t ional funding. I n  essence, the Cassia County school district created i ts 
own financ ia l  "hardship" by estab l ish ing the school and then ,  based on the 
circumstance so created, urged an interpretation of "hardship" under Idaho 
Code * 33- 1 003(2 )(b)  that was consistent wi th the c i rcumstance created. It is 
our interpretation that both Idaho Code **  33- 1 00 1 (8 )  and 33- 1 003( 2) (b)  
were intended to address circumstances beyond the control of the district that 
caused an increase in the cost of  operating the school in question. Thus,  the 
statutes prov ide for addi t ional support for schools t hat need additional fund-

82 



I NFOR MAL G U I DELIN ES OF THE ATTORNEY G ENERAL 

ing to meet basic operat ing costs ,  due to c i rcumstances beyond the control of 
the d istrict. Nothing in the leg is lative history indicates that the intent o f  the 
legis lation would a l l ow a school d istrict to make i tse l f  el igible for addi t ional 
funding by sh i fting i ts own enro l lment and thereby incurr ing an increase in 
operat ing costs. 

Further analys is of the legis lat ive i ntent of the statute shows that the 
factors that a l l ow the state board to find a hardsh ip  must be related to the 
schoo l ,  or schools, i n  question. In the instant case , the underly ing "hardsh ip" 
is a s ignificant popu lat ion base w i th l i mited Engl ish proficiency. However, 
th is  is a d i st rict-wide issue that is not addressed by Idaho Code * 33-
1 003(2 ) (  b ) .  The statute states that the board may "determine that a given e le
mentary school . . .  I may I be counted as a separate e lementary school I w hen ! 
spec ial condi t ions ex ist warrant ing the retent ion of the school . . . .  " G iven 
th is operat ive  language, the "hardship" must be related specifically to the 
school and not to a d istrict-wide demographic problem. 

CONCLUSION 

Idaho Code * 33- 1 003( 2) (b )  was not intended to a l low separate ele
mentary school status  under the hardsh ip prov ision under the facts and cir
cumstances urged by Cassia County school d istrict # I  5 1 .  A review of  the 
legis lative history and an examination of the intent of the statute do not sup
port a hardsh ip determination where the financial hardsh ip was se l f-created 
by the district .  The legislative h istory also does not permit an interpretation 
of a d istrict-wide demographic condition as a factor that would entit le a par
t icu lar school to be designated a separate e lementary school as defined in 
Idaho Code * 33- 1 00 1 ( 8 ). 
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December 1 8, 1 998 

Yvonne S. Ferre l l ,  Director 
Idaho Department of Parks and Recreat ion 
STATEHOUSE MAIL 
Boise,  I D  83730 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 

ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Use of Money in State Waterways Improvement Fund for 
Road Repairs 

Dear Director Ferre l l :  

The Department of Parks and Recreation ("Department") has asked 
for reconsiderat ion of Attorney General Opinion No. 89- 1 1 that concluded, 
inter a l ia ,  that the Iclaho Waterways I mprovement Fund ("WIF") could not be 
used for the construction and/or maintenance of roads. Your request for 
recons ideration rel ates to a factual ly  specific stretch of road giv ing access to 
the Freeman Creek Unit  of Dworshak State Park. Your request indicates that 
approximately 50C/o of the motorists u t i l izing th is  4.5-mi le  section of roadway 
do so to access boating fac i l i t ies at the Freeman Creek Uni t  of Dworshak 
State Park. This section of the roadway is undeve loped, causing rough, dusty 
driv ing condi t ions.  These condi t ions may cause unsafe driv i ng condit ions for 
motorists towing watercraft. You a lso have indicated that your attempts to 
obtain contributions from other funding sources for the maintenance of  this 
road have been unsuccessfu l ,  in part due to the significant percentage of  use 
by boaters and lack of use by the general publ ic .  

Based upon the facts presented, I conc l ude the expenditure of monies 
for improvement of the Freeman Creek Uni t  road fal l s  wi th in the enumerated 
purposes contained in Idaho Code * 57- 1 50 1 .  

ANALYSIS 

Idaho Attorney General Opinion No. 89- 1 1  addressed, i nter a l ia, the 
permissible uses for WIF fundings as wel l  as some impermissible uses. Thi s  
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opinion recited the permissible uses contained in Idaho Code § 57- 1 50 1  as 
fol lows: 

( 1 )  Protection and promotion of safety; 

( 2 )  Waterways improvements; 
( 3 )  Development/improvement of boating re l ated parking; 

( 4) Development/improvement of boat ramps; 

( 5 )  Development/improvement of boat moorings; 
(6)  Waterways marking; 

( 7 )  Search and rescue; and 
( 8 )  Anyth ing incident t o  t h e  enumerated uses, i ncluding the pur

chase of property both real and persona l .  

1 989 Att 'y  Gen. Ann .  Rpt. 93,  96. The Opinion concluded that the touchstone 
for determining whether a project fal l s  w ithin the expenditures contemplated 
by the legis lature was whether "these i tems are primari l y  for the benefit of 
boaters engaging in boating activ it ies." Id. 

Attorney General Opinion No.  89- 1 1 conc ludes that road bui lding 
and/or maintenance of roads is not a legis lative ly authorized use of the WIF: 

The expendi ture of WIF monies on the construction and/or 
maintenance of roads is repugnant to the W I F  funding 
scheme. The WIF was created specifical ly because of the 
inequity of spending marine fue l  revenues for non-marine  
uses. Current ly, only a sma l l  percentage of  gas tax revenue 
( less than one percent ( 1 %') goes to the W IF) with the bulk of  
gas tax revenue going to  roads.  To spend the sma l l  propor
t ion of gas tax revenues going to the WIF  on roads would be 
a step back to the days before 1 963 when boaters received no 
benefits from their boating-generated tax dol lars. This resu l t  
wou ld be c learly contrary to  the exist ing statutory scheme. 

Id. This conclusion is logical .  The expenditure of the gas tax intended to ben
e fi t  boaters for road construct ion/maintenance activ ities seems contrary to the 
intent to segregate a portion of gas tax revenues from general road mainte
nance to be used for marine/boating purposes .  
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Attorney General Opin ion No. 89- 1 1 did not contemplate the specif
ic factual c ircumstance presen ted in the Idaho Department of Parks and 
Recreat ion 's request to reconsider that opinion. I n  this i nstance, the roadway 
for which maintenance fund ing is requested primari ly benefits boaters. 
Approx imately 5()%, of the motorists who use th is  section of roadway do so 
exclusively to access the Freem an Creek Uni t  of the Dworshak State Park for 
boat ing purposes. 

Moreover, this expendi ture of funds w i l l  address purposes speci fical
ly  enumerated in Idaho Code * 57- 1 50 1 .  which authorizes purchases that 
promote the protection and safety of boaters. The current rough condit ion of 
the roadway presents safety considerations for motorists towing watercraft. 
The expenditure of funds to improve th is  roadway wi l l  advance this statutory 
purpose of the WIF. 

The conc lusion reached in  Attorney General Opinion No. 89- 1 1 ,  that 
W I F  cannot be used for roadway maintenance, is not based on an express 
statutory ban. Rather. the conc l usion reached is logical ,  based upon the st ruc
ture of the W I F  contrasted with the expenditure of the remainder of gas taxes. 
In the l imited factual c ircumstance presented by th is  request for reconsidera
t ion, I conc l ude that the primary benefit of improvement of th is  roadway wi l l  
accrue to  the  boaters and, therefore, WIF funds may he  used to  improve the 
roadway. This expenditure also w i l l  he lp  the Department obtain cooperative 
part icipat ion from other enti t ies responsib le for road maintenance to accumu
late the tota l  funds necessary to improve and maintain th is  section of roadway. 
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February 25,  1 998 

The Honorable Pete T. Cenarrusa 

Secretary of State 
HAND DELIVERED 

Re: Certificate of Review 
Initiative Regarding Minimum Wage L;iw 

Dear Mr. Cenarrusa: 

An i nitiative petition was filed with your office on February 1 2, 1 998. 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the following advisory comments. It m ust be stressed that, 
given the strict statutory timeframe in which this office must respond and the 
complexity of the legal issues raised in this petition, our review can only iso
late areas of concern and cannot provide in-depth analysis of each issue that 
may present problems. Further, under the review statute, the Attorney 
General 's recommendations are "advisory only," and the petitioners are free 
to "accept or reject them in whole or in part." 

BALLOT TITLE 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. Th1.- ballot titles should impartially and succinct
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards in 
mind, we would recommend that they do so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

Idaho Code §§  44- 1 50 1 ,  et seq.,  is the Idaho Minimum Wage Law 
("IMWL"). This law regulates minimum wage and sets standards for hours 
worked similar to the Fair Labor Standards Act ("FLSA"), 29 U.S.C. §§  201 ,  
et seq. The FLSA applies to employees of federal, state and local govern
ments, employees engaged in or producing goods for interstate commerce, 
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and employees in certain other enterprises. It does not apply to private 
employers who are not engaged in interstate commerce and who have annual 
gross sales of less than $500,000. 

The initiative would make two changes to the current version of 
Idaho Code § 44- 1 502. First, the initiative would add a new clause to Idaho 
Code § 44- 1 502( I )  that would set the minimum wage at $ 1 0.00 per hour, 
commencing on December 1 ,  2000. Second, the initiative would change the 
introductory training wage provision contained in Idaho Code § 44- 1 502( 4) 
by lowering the age of applicability from twenty (20) to eighteen ( 1 8) and 

raising the minimum training wage to $7.50 per hour during the first ninety 
days of employment, commencing on December 1 ,  2000. The initiative 

would add certain safeguards to section 44- 1 502( 4) to prevent existing 
employees from being replaced by employees receiving the lower introducto
ry training wage. 

Upon review, it is the opinion of this  office that there is no constitu

tional or statutory impediment to the petitioner 's proposed changes to the 
Idaho Minimum Wage Law. Moreover, the FLSA has a specific savings 
clause that allows states to enact more generous minimum wage laws. 29 
U.S.C. § 2 1 8  provides in relevant part: 

(a) No provision of this chapter or of any order 
thereunder shall excuse noncompl iance with any Federal or 
State law or municipal ordinance establishing a minimum 
wage higher than the minimum wage established under thi s  

chapter o r  a maximum workweek lower than the maximum. 

Thus, Idaho may enact a more generous minimum wage and maxi
mum workweek law that would not be preempted by the FLSA. Pacific 
Merchant Shipping Ass 'n v. Aubry, 9 1 8  F.2d 1 409 (9th Cir.), cert. denied 1 1 2 
S .  Ct. 2956, 1 1 9 L. Ed. 2d 578 ( 1 990); Baxter v. M.J .B.  Investors, 876 P.2d 
33 1 (Ore. Ct. App. 1 994); Berry v. KRTV Communications, Inc., 865 P.2d 
1 1 04 (Mont. 1 993). If enacted, the proposed initiative would not contravene 

state or federal statutory or constitutional law. 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive import and that the recommenda-
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tions set forth above have been communicated to petitioner Thomas M. 
Sanner by deposit in the U.S. Mail of a copy of this certificate of review. 

Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 
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ALAN G. LANCE 
Attorney General 
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