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INTRODUCTION 

Dear Fellow Idahoans: 

I am pleased to present to you the Idaho Attorney General's Annual Report for 1999. This 
volume contains the legal opinions, guidelines and certificates of review which were issued 
during 1999 by my office at the request of the state elected officials and other state entities we 
represent. This year we have also included cumulative indexes going back to 1993. 

The Office of the Attorney General is the largest law office in the State of Idaho. The Idaho 
Constitution and Idaho Code require the Attorney General to provide legal representation to 
state departments, boards and commissions, and state elected officials. My office's specific 
duties and powers are set forth in 948 sections of the Idaho Code, Idaho administrative rules, 
and Idaho court rules. The 178 highly skilled and professional employees In my office carry out 
these duties on a daily basis at the request of our client, the largest employer in the State of 
Idaho. 

The ability to call upon the bro'ld expertise and skills available in my office is perhaps one of the 
most enjoyable aspects df serving as your Attorney General. With attorneys and legal staff 
experienced in virtually all areas of law, I am able to bring considerable scrutiny and analysis to 
bear upon the major issues facing Idaho. This volume of the Annual Report contains one of the 
best examples of how my office can provide definitive legal analysis for our clients before policy 
decisions are made that will impact the lives of all Idahoans. 

The Special Report on Electric Utilities Restructuring is a comprehensive report written by a 
core team of Deputy Attorneys General for one of our clients, the Legislature's interim 
committee to study electric utility restructuring. The interim committee was created to look at 
the policy question of whether electric utilities should be restructured or deregulated. The issue 
was, and still is, a national issue. With relatively low power rates and other western states 
eyeing Idaho's water and hydropower capacity, my core team was assigned to deliver a report 
which would identify all legal issues and policy options available to the interim committee. 

I assigned Deputy Attorneys General from four of my six legal divisions to the core team. 
Substantial legal experience in public utilities law, contract law, administrative law, consumer 
protection law, antitrust law, and constitutional law was aimed at helping the Legislature to make 
an informed decision on this extremely important issue. The report was ultimately provided to 
all Legislators and will continue to assist them in the coming years, as this issue will no doubt be 
ongoing. I asked that the Special Report be reproduced in this volume so all Idahoans will have 
easier access to the information that will help guide our elected officials in making their 
decisions. 

I look forward to serving my sixth year as your Attorney General. I expect another busy and 
'�''#"'

'_:{� 
'Z' leg•l lot"osts ood rights of tho State of ldoho. 

w.LANCE 
Attorney General 
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SPECIAL REPORT 

----- ·:· 

ELECTRIC UTILITIES RESTRUCTURING 

I. 

INTRODUCTION-ORIGINS AND PURPOSE OF REPORT 

In 1 997, the 54th Idaho Legislature passed House Concurrent 
Resolution No. 2 (HCR 2) authorizing the appointment of an Interim 
Committee to study electric utility restructuring. The resolution authorized 
the appointment of "a committee to undertake and review the potential 
restructuring of the electrical utility industry from both the statewide per­
spective and the national perspective. The committee is directed to involve 
representatives of industry, agricultural groups, small businesses, consumers 
of electricity and conservation interests." 

A primary concern of the legislature in passing HCR 2, and in creat­
ing the Interim Committee, was to study electric restructuring issues in an 
effort to avoid unintended consequences. The resolution states that signifi­
cant unintended consequences could occur if deregulation is not carefully 
thought  out and planned. The legislature was concerned that implementing 
deregulation, if it authorizes, must be ''managed properly." 

On February 6, 1998, in response to a request from the Interim 
Committee, Attorney General Alan G. Lance formed a Working Group with­
in the Office of Attorney General (OAG) to assist the Interim Committee. 
This Working Group was charged with the responsibility to study the issues, 
the options available to the legislature regarding electric utility restructuring, 
and to deliver a report to the Interim Committee chairmen. 

The Working Group was made up of attorneys from within the OAG 
who have expertise in the areas of electric utility law, electricity buy-sell 
agreements, water law, consumer law, and bonding issues. Since its forma-
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SPECIAL REPORT 

tion, the Working Group has studied the issues related to electric deregulation 
genern lly, the experiences of other states that have deregulated or restructured 
electric utilities, as well as issues and challenges of electric deregulation that 
are unique to Idaho. The Working Group has heard from representatives of 
elec tr ic suppliers, consumer groups, agricultural interests, and industries that 
are heavily reliant upon electric power. 1 These groups shared their perspec­
tive and made known their concerns and recommendations relating to dereg­
ulation. 

This Report is the product of the Working Group's eleven months of 
study. Not only did the Working Group hear from the producers, sellers, and 
users of electric ity, but also it sifted through thousands of pages of data, stud­
ies, and reports.2 Inquiries were made of other states that have adopted or 
considered restructuring. It contains an in-depth study of the electric system 
in Idaho as well as each of its component parts. It also discusses issues that 
are unique to Idaho and, in particular, the prominence of water among the 
state's many natural resources. This Report reviews the challenges presented 
by deregulation generally, and how those challenges have been addressed by 
other states. It also discusses Idaho's unique issues. Finally, th is Report 
makes observations to the legislature regarding deregulation. These observa­
tions are based upon the conc lusions of our study, comments from elec trical 
users and the electrical industry, and the experiences of other states. Perhaps, 
most importantly, the observations made in th is Report reflect the change of 
circumstances that have taken place since 1 996 and 1 997. At that time, it 
appeared imminent that Congress would mandate some form of elec tric 
deregulation. Federal deregulation, h owever, has not occurred and is no 
longer a certainty. Idaho now has the luxury of continuing to observe and 
study other states that have pursued deregulation. Consequently, th is Report 
conc ludes that Idaho should not take any significant steps, at th is time, toward 
restructuring the electric industry. 

II. 

EXECUTIVE SUMMARY 

The dilemma presented by elec tric restructuring or deregulation is not 
unl ike the lesson of Humpty Dumpty. Once deregulation is undertaken, "all 
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ELECTRIC UTILITIES RESTRUCTURING 

the king's horses and all the king's men" will be unable to put the present 
electrical system back together again. 

Although deregulating is simpler than re-regulating, it, too, presents 
unique challenges. T he electrical structure is complex, consisting of generat­
ing facilities, transmission facilities, and distribution facilities. Any system, 
whether it exists in a regulated or a deregulated environment, must have ade­
quate capacity to meet peak demands. T he burden of deregulation must not 
fall unfairly upon companies that maintain the transmission portion of the net­
work, or those who maintain the distribution portion of the network. New 
vendors of electrical power must share in  the responsibi lity of maintaining the 
existing structure so that it continues to meet the needs of a modern, techno­
logical and electric-dependent society. The problem of stranded costs, as well 
as stranded benefits, of long-standing utilities must be addressed. 

Idaho's reliance on hydroelectric power presents unique challenges 
with respect to deregulation. Generation of hydroelectric power requires the 
use or appropriation of a public resource, that resource being the state 's water. 
It is important that any development of this resource is for the benefit of the 
state and it's people. The importance of the development of water for the ben­
efit of the state and its citizens is reflected ir1 both the state's statutes and con­
stitution. Because of the rel iance of electric generation upon this important 
state resource, electric deregulation in Idaho also involves issues of stale sov­
ereignty and the state's ability to control the development of a resource that 
belongs to all Idi1hoans. 

Idaho's reliance upon hydroelectric power generation has benefited 
this state with some of the lowest electric rates in the nation. Studies predict 
that, while national electric deregulation may bring about lower electric rates 
for most of the United States, electric rates in states such as Idaho will 
undoubtedly increase. Any effort toward restructuring the electric util ity 
industry must avoid, or at least minimize, any adverse effects on consumers. 

To date, fourteen other states have adopted electric restructuring in 
some form. Other states have considered deregulation but, to date, have 
declined to deregulate. Two years ago i t  appeared that imminent congres­
sional mandates would require Idaho to adopt deregulation in some form. It 
now appears that it will be some time before Congress adopts any meaning-
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SPECIAL REPORT 

ful national deregulation legislation. The Congressional reprieve allows 
Idaho the opportunity to observe the experience of the fourteen states that 
have restructured and to determine whether deregulation will benefit Idaho. 

If the legislature should decide to pass some form of deregulation leg­
islation, it must first and foremost avoid a resul t  where the benefit of our 
water resources are, in effect, exported out of state with none of the benefit 
remaining in Idaho to contribute to our economy or to the well-being of our 
citizens. Idaho's water resources belong to Idaho and her people and the ben­
efits of those resources must flow to the state and its citizens. Deregulation 
must address the protection of Idaho's water resources and recognize the 
unique position and importance of water to the economy and well being  of the 
State. Second, if there is a restructuring of the electric industry of the state, 
the legislature must ensure that all customers, especially rural and residential 
customers, be afforded a stable electric supply at reasonable and affordable 
rates. Third, there must also be consumer protection from fraudulent and 
deceptive marketing practices similar to those that have occurred since tele­
phone deregulation. Consumer protection must include consumer education, 
which gives to electric customers understandable information regarding the 
options presented by deregulation and information in a standard format that 
allows, and even invites, comparison. Finally, there are many other i ssues -
too numerous to list here - that must be addressed if deregulation is to occur. 
This Report discusses many of these issues. 

III. 

BASIC OPERATING STRUCTURE AND 
HISTORY OF THE ELECTRIC INDUSTRY 

A. Overview of Electric System Segments 

Power systems consist of an integrated set of facilities that permi t  
electrical energy to  be generated, transmitted to, and utilized by a c ustomer. 
The three common segments to such systems include: 1 )  generation; 2) trans­
mission; and 3) distribution facilities. Given the growth of wholesale power 
markets, certain basic transmission services, termed "ancillary services," 
must also be provided in connection with the transmission of electricity. 
Additionally, the prospect of local retail competition has created pressure for 
the disaggregation, or "unbundling," of formerly integrated end user c ustomer 
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ELECTRIC UT ILIT IES RESTRUCTURING 

services and rates, including those pertaining to energy (on a stand alone 
basis), meter reading, billing and collection, and so on.  In order to provide a 
foundation for the analysis in th is Report, th is section briefly discusses these 
and other basic elements of the electric system structure and operations. 
Additional information is available from the source materials ci ted in the 
footnotes. 

I. Generation 

Generation is the production of electrical energy. Most generation in 
the United States results from the process of electromagnetic induction.3 Th is 
process, discovered by Michael Faraday in  183 1 ,  is based on the relative 
motion of an electric conductor and a magnetic field. A large magnet, 
attached to the end of a rotating shaft, is positioned to turn inside a fixed ring 
created from a long, continuous piece of wire. As the magnet rotates, it cre­
ates or induces an electric current into the wire as it passes by, thereby gener­
ating electricity that flows into the electrical network.4 

Rotation can be produced in several ways. In a typical steam turbine, 
fuel ( i .e., coal, oil ,  wood, waste, nuclear) is burned, or solar radiation is uti­
lized, 5 to boil water. The resulting steam is channeled to and spins a turbine 
blade. The turbine blade is attached to the shaft lo wh ich the magnet is also 
attached and, thus, the magnet rotates w ith the turbine. In the case of hydro­
electric generation, the force of fal ling water turns a waterwheel or turbine, in 
turn rotating the magnet. The combustion gases from burning natural gas 
will/can also turn a turbine, similar to the dynamics of a jet aircraf t  engine. 
Likewise, w ind blowing against a blade can create rotation." 

Consumers want power when they need it, and their needs vary from 
moment to moment. Electricity, unlike natural gas, cannot be effectively pro­
duced and stored for any period in  anticipation of demand. Therefore, utili­
ties h istorically have had to build generating plants sufficient to meet maxi­
mum demands for power, even though such maximum levels might occur 
only periodical ly. As a result, not all generating plants may be in operation at 
a particular point in time. Further, not all output available from those plants 
that are in operation will actually be used. 

Generation is generally measured in  terms of capacity and capability 
(output). Capacity addresses the quantity of power produced or required at an 
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instant of time and is measured in kilowatts (kW)  or megawatts (mW) .  A 
capacity rating for a generator (e.g. , 100 mW) generally refers to the arnount 
of electricity the generator can produce at any one moment. Capabil ity (out­
put) refers to the amount of electricity produced or required over a defined 
period of time and is measured in kilowatt-hours (kWh) or megawatt-hours 
(mWh). If the above generator were util ized for an entire day at the rated 
capacity, it would produce an output of 2400 m W h. Even if the customer only 
requires 2400 m Wh of output for some but not all 24-hour days, the util ity is 
required to have facilities with that generating capacity at all times. The aver­
age residentia l consumer has his or her meter read and currently pays for 
energy service in terms of kWh of usage, measured in terms of  cents/kWh.7 

Capacity can be separately characterized as peaking and reserve. 
Peaking capacity is that generation capacity available to meet consumer needs 
during periods of highest demand. Such periods may occur and be measured 
in terms of daily, weekly or seasonal peaks. For example, peak de:nand for 
residential cu.-;tomers oftentimes occurs in the late afternoon, coinciding with 
the end of the normal workday, meal preparation, and after school . Reserve 
capacity generally refers to the generating capacity available to meet sched­
uled or unscheduled outages, though it can also include capacity to meet peak 
or  abnormally high demands. Util ities are required to maintain defined lev­
els of reserves in order to meet the public interest requirements inherent in 
uninterrupted electric power. Reserves may be characterized as either "hot" 
or "spinning," which refers to a generating unit that is brought up to operat­
ing temperature and conditions and is connected to the system for prompt 
delivery of energy; or as "cold," where the generating unit is not maintained 
at operating temperature or otherwise must go through some start-up process 
before being connected to the system and becoming available to supply elec­
tricity. x 

2. Transmission 

Unlike telecommunications, electricity must be delivered from the 
generating sites to the consumer's premises through physical interconnec­
tion. '1 The system for achieving this delivery consists of wires and cables inte­
grated into local and regional networks, which are generally interconnected 
nationwide. 1° For reasons both physical and legal, this system is generally 
bifurcated and discussed in terms of transmission and distribution. 
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A transmission system includes high-voltage l ines, composed of cop­
per or a luminum wires as conductors, which are usually carried on steel tow­
ers. Theory and experience demonstrate that the most efficient and cost­
effective way to deliver electricity over long distances is to increase (step up) 
the voltage of the electricity." Power plants generate voltages of 4,600 to 
20,000 volts. Transformers increase the voltage level for transmission lines to 
the range of 37,000 to 765,000 volts. These voltage levels (which are reduced 
or stepped down at the interface with local distribution networks) are a pri­
mary a ttribute of transmission faci l ities. Investor-owned util ities or state and 
federal power authorities own most high-voltage transmission lines. 1 2  

Unlike a telecommunications network, transmission in an electric 
system is in a continuously dynamic state. Customer demands for electricity 
fluctuate from moment to moment (as lights are turned on and off, air condi­
tioners or heaters cycle on and off, and so on). Whereas the telecommunica­
tions network is designed to permit some blockage or busy s ignals, the elec­
tric network must meet fluctuating demand on an essentially instantaneous 
basis. 

Several factors make meeting this fluctuating demand a challenge. 
Principles of conservation of energy require that the sum of the electrical gen­
eration from all generators must equal the total amount of power used by all 
customers at every moment of time. Insufficient generation can lead to brown 
out conditions and damage to electrical equipment. Excess generation can 
rapidly lead to overloads, triggering outages. "Busy signals" a re not well tol­
erated in an electric network. 

Further factors require dynamic coordination of electric transmission 
and system loading. Electricity does not necessarily flow directly from one 
defined point in the system to another, but may take circuitous paths depend­
ing upon how intervening lines are loaded at any point in time. Frequency and 
voltage of power being transmitted must be synchronized among all genera­
tors connected to the system. Additionally, long distance power transmission 
entai ls  loss of voltage, termed "reactive losses." Such losses must be com­
pensated with the addition of reactive power to keep voltage from dropping 
below tolerance levels at various points in the system. 
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Thus, a reliable transmission and power supply involves maintaining 
the balance of supply and demand within narrow tolerances on a continuous 
basis, synchronizing all generation, and making good transmission losses of 
voltage-all on a network that generally does not permit transmission of 
power from a specific generation site to a specific customer site. llSubstantial 
coordination is required to satisfy these requirements and to maintain relia­
bil ity in the network. Historically, representatives of the interconnected utili­
ty systems formed organizations and groups (with varying degrees of formal­
ity) to provide such coordination. The North American power system 
presently is divided into five major interconnected areas, nine regional relia­
bil ity councils, and 157 control areas (a geographic area with an energy con­
trol center bounded by interconnected metering and telemetry). 1•1 

Aside from differences in voltage, physical characteristics of the 
plant, and so on, the differentiation in characterizing facilities as transmission 
or distribution may have significant legal consequences. The Energy Policy 
Act of 1 992 (EPAct) sought to promote competition in the electric generation 
and supply markets by promoting wholesale competition, i .e . ,  the "sale of 
electric energy to any person for resale."'� With respect to generation, this 
congressional goal was achieved through provisions encouraging market 
entry by non-traditional, non-utility generators. With respect to transmission, 
the EPAct gave the Federal Energy Regulatory Commission (FERC) authori­
ty to order uti lities to provide open and comparable access to their transmis­
sion systems to all electric generators. This "open access" permits power pro­
ducers, who lack transmission facilities, to contract directly with wholesale 
customers (municipal ities and cooperatives) in distant locations for electric 
service, using the intervening transmission facil ities of one or more util ities. 
Thus, wholesale consumers (normally distribution suppliers) are no longer 
restricted to obtaining electric energy from the local utility that also owns the 
transmission facility for delivering electricity. This ability to competitively 
sell and transmit wholesale generation is sometimes referred to as "wholesale 
wheeling. " '" 

But federal law applies only to interstate commerce: 

The provisions of this Part shall apply to the transmission of 
electric energy in interstate commerce and to the sale of elec­
tric energy at wholesale in interstate commerce, but . . .  shall 
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not apply to any other sale of electric energy . . . . The 
[FERC] shall have jurisdiction over all facilities for such 
transmission or sale of electric energy, but shall not have 
jurisdiction . .. over facilities used in local distribution or 
only for the transmission of electric energy in intrastate com-

11 
merce . . . . 

The consequences of the EPAct are that FERC can regulate interstate trans­
mission and any associated wholesale wheeling, but has no authority over 
local distribution facilities and cannot compel "retail wheeling" (direct sales 
to end users). The EPAct does not appear to directly address the issue of what 
constitutes local distribution as opposed to interstate transmission facilities. 
This jurisdictional dichotomy and associated definitional uncertainties have 
created stresses for state pol icies concerning electric restructuring. 

3. Distribution 

The point at which voltage is stepped down to a level at or below 
37,000 volts is often considered the demarcation between transmission and 
distribution in the system. Distribution entails the delivery of electricity to 
the end user or ultimate consumer premises, usually at the level of 1 20 or 240 
volts required for lighting, home appliances, etc. The physical plant of the 
distribution system consists of primary lines , distribution substation/trans­
formers, secondary lines, and regulating and protective equipment (such as 
substation circuit breakers to guard against overload). Distribution is gener­
ally, though not always, associated with a defined geographic area (such as a 
town). There are more than 3,000 separate electrical distribution systems in 
the United States of which the largest 200 systems provide approximately 
90% of the industry's generating capability and serve nearly 80% of the 
nation's customers . Many of the remaining systems have little or no genera­
tion or transmission facil ities of their own and function as distribution sup­
pliers of electricity. 

There are four distinct ownership types of electric distribution sys­
tems. 1R First, there are the private or investor-owned systems (approximately 
250 systems account for approximately 75% of the Nation's generating capa­
bility). Being intrastate in nature, investor-owned distribution suppliers are 
generally regulated by state public utilities or corporation commissions. 
Second, is the state, municipal, and local publicly owned systems (more than 
2,000 systems accounting for about 1 1  % of the industries generating capabil-
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ity). Third, are the electric cooperatives (about 900 systems with approxi­
mately 6% of the nation's generating capability). Rura l  electric cooperatives 
cover approximately 75% of the landmass of the United States and serve 
about five customers per mile of distribution line. Public distribution and 
electric cooperative systems are managed by their respective controlling enti­
ties. 

Finally, there are the federal power marketing agencies that account 
for approximately 1 1  % of the nation's electrical supply. These agencies mar­
ket the hydroelectric power from multipurpose water projects operated by the 
U.S. Army Corps of Engineers and the Bureau of Reclamation. The various 
types of public water projects include flood control, navigation, irrigation, 
recreation, and power production . Among others, these agencies include the 
Bonneville Power Administration (BPA) in the Northwest, and the Tennessee 
Valley Administration (TVA) in the Southeast. BPA i s  the only federal mar­
keting agency with "utility responsibility" to meet the needs of public agen­
cies and rural electric cooperatives . 1 '1 

The point of jurisdictional demarcation between transmission and 
distribution is not always clear. For example, some commercial end user cus­
tomers (such as manufacturers) may arrange for direct delivery of electricity 
to their premises at voltages higher than those associated with residential 
service. Such commercial customers may supply and maintain their own 
interconnection/transformer facilities, rather than util izing those of a util ity. 
In such cases, the variations between primary and secondary distribution and 
primary distribution and transmission may not always be clear. In its signal 
Order No. 888,211 FERC proposed seven "indicators" to be used in evaluating 
whether particular facilities are transmission or local distribution (as applied 
to vertically integrated util ities): 

I .  Local distribution facilities are normally in close proxi mity 
to retail customers. 

2. Local distribution facilities are primarily radial in character. 
3. Power flows into local distribution systems; it rarely, if ever, 

flows out. 
4. When power enters a local distribution system, it is not 

reconsigned or transported on to some other market. 

1 2  



ELECTRlC UTILITIES RESTRUCTURING 

5. Power entering a local distribution system is consumed in a 
comparatively restricted geographic area. 

6. Meters are placed al the transmission/local distribution inter­
face to measure flows into the local distribution system. 

7. Local distribution systems will be of reduced voltage. 21 

The distinction and point of demarcation between transmission and local dis­
tribution impacts the scope and efficacy of state policy enactments, including 
any contemplated by the State of Idaho. 

4. Ancillary Services 

The advent of open access transmission and wholesale wheel ing, 
under FERC Order No. 888, implicates the dynamic system processes 
described above concerning "Transmission." New, non-utility generators and 
wholesale customers seeking to benefit from wholesale wheeling require the 
ability to obtain certa in services needed to provide basic transmission-these 
services are known collectively as "ancillary services." Such services "range 
from actions taken to effect the transaction (such as scheduling and dispatch­
ing services) to services that are necessary to maintain the integrity of the 
transmission system during a transaction (such as load following and reactive 
power support). Other ancillary services are needed to correct for the effects 
associated with undertaking a transaction (such as energy imbalance serv­
ice)."22 In its Order No. 888, FERC has defined six ancillary services: 

1. Scheduling; 
2. Reactive Supply and Voltage Control from Generation 

Sources Service ; 
3 .  Regulation and Frequency Response Service; 
4. Energy Imbalance Service; 
5. Operating Reserve-Spinning Reserve Service; and 
6. Operating Reserve-Supplemental Reserve Service.2-1 

These services permit non-utility users to use the transmission system with­
out degradation to the integrity and reliability of network operations. The 
availability of such services also equal izes the competitive playing field by 
removing some of the handicaps that would otherwise hamper or prevent a 
competitive generator from accessing remote wholesale customers. 
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5. Unbundled Services 

Historically, the typical local electric util ity offered electricity as part 
of an integrated or "bundled" service offering that included: I) the electric 
energy itself; 2) delivery of that energy to the customer's premises; 3) meter 
reading; 4) billing; 5) customer services (inquiries, repair, etc.); a nd 6) other 
services. If wholesale competition (which, as noted above, involves only the 
sale of electric energy for resale to a third party) is extended into the local d is­
tribution market (i .e. , sale of electric energy to the ultimate consumer or end 
user), "retail wheel ing" or "direct access" occurs. In such a competitive mar­
ket, electric energy may be sold to end users separately from other services 
(electricity becomes "unbundled") .  Those other services themselves may or 
may not also be competitively provided. 

Re'.ail ·.vheeling or retail  competition can raise multiple issues. 
Utility costs and rate processes generally are not geared to reflect unbundling 
and pricing of discreet services. Multi-party access to the local distribution 
system �·equires operational ,  financial, and rate making adjustments (in con­
cept, nnt unlike ancillary services requirements pertaining to wholesale 
wheeling and transmission). The local distribution system itself (like the 
transmission system) is a bottleneck facility and, thus, issues concerning 
equal access, ownership, and operation also arise at this level. Retail wheel­
ing may also raise consumer information, universal service, and consumer 
protection issues. For example, the duty to provide electricity to any c us­
tomer ("default provider" or "provider of last resort" issues). (See page 52).  

B. The History of Electric Industry Restructuring 

A brief history of the development and evolution of the electric indus­
try provides a context for assessing the applicability and desirability of vari­
ous restructuring options. More detailed information is available in the mate­
rials cited in the footnotes .  

l .  1 900 - 1 940: S mall Competitors to Large Hold i ng 
Companies 

"Customer choice" is not a new concept. In its earliest period, some 

electric service provisioning was a very competitive business. 
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It is a bit of historical irony that the electric services 
industry that matured in the United States, marked by the 
presence of vertically integrated monopolies, began at the 
dawn of this century as a competitive scramble. The first 
governmental entities that came into contact w ith the infant 
industry were at the municipal level. W hile the initial pattern 
was not uniform, it was common for multiple franchises to be 
granted with the consequence that in Chicago there were 29 
rival electric companies. I am less certain of the number in 
San Francisco, but I recently attended a reception in a large 
mansion in Pacific Heights where I was treated to an inter­
esting glimpse into the city's past. My host informed me that 
the house had been constructed in 1 899 and had survived the 
great earthquake and fire. He took me on a tour below stairs 
to what had once been the chief butler's room. There we 
found evidence of seven rival sets of distribution l ines. 
Apparently, the household steward had literal choice in 
selecting the source of the early electric service. 24 

In the Pacific Northwest, such competition often involved multiple 
small entities, literally proceeding on a door-to-door basis: 

About 1 890 a 75-horsepower Thomason-Hou ston dynamo 
was purchased to generate current for incandescent lamps, 
and [Thad] Trullinger [owner of the sawmill acquiring the 
dynamo for its own power] went out for residential as wel l  as 
commercial business. The first ten or twelve houses were 
wired free to get customers on line.25 

Southern Idaho had similar experiences. In 1900, owners of the Trade Dollar 
Consolidated Mining and Milling Company contracted for the construction of 
a hydroelectric dam at Swan Falls on the Snake River. When completed in 
190 1 ,  the dam supplied electricity to the Trade Dollar Mine some 28 miles 
away in Silver City. The electricity powered stamping mills, air compressors, 
drills, and water pumps. The run-of-the-river dam eventually provided elec­
tricity to the towns of Murphy, Silver City, and Dewey.2'' 
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Initial competition gave way, however, to consolidated and integrat­
ed operations·21 Amalgamating customers and serving areas provided a basis 
for utilizing larger generators. Larger generators meant greater efficiency, 
hence reduced costs. As utilities expanded the scope of their operations, 
improved their reliability, and reduced the cost of service per unit, industrial 
customers shifted away from self-provisioning and became utility customers, 
as well .2K 

This operational consolidation was amplified in the 1 920s by finan­
cial consolidation as electric utility holding companies formed and expanded. 
By the late 1920s, vast holding companies occupied a domi nant position in 
the industry. At one point, the 16 largest electric power holding companies 
controlled more than 75% of all U.S. generation.29 Operating in interstate 
commerce, however, these holding companies largely escaped regulation by 
the states, whose authority was confined to the operating subsidiaries. High 
leveraging, self-dealing, and other questionable practices, made the holding 
companies vulnerable to economic downdrafts. The stock market collapse in 
1 929 and the subsequent Depression brought about the collapse of some hold­
ing company structures and the reorganization and regulation of the residual 
industry under the Public Utilities Holding Company Act of 1 935 (PUHCA). 

2. 1 940 - 1965 : B ig Is Better 

"Great changes came about in the Pacific  Northwest power situation 
during the 1 940s because of the impact of World War 11 and a huge expansion 
of aluminum production . . . . Magnesium, carbide and other types of elec­
tro-industry, together with hundreds of welding machines in shipyards, con­
tributed to the regional power load."30 

The demands of war production helped revitalize the industry after 
the turmoil of the 1 930s and began an expansion of the electric industry that 
was to carry forward to the end of the 1 960s. In the post-World War I I  peri­
od, electric utilities entered into a period of sustained, relatively stable and 
substantial growth. Between 1 940 and 1 970, output grew from 1 1 8 to 1 ,400 
billion kWh.31 This growth derived from multiple sources. 

First, the post-war period saw a substantial increase in the electrifi­
cation of the country. An expanded industrial base and a prosperous econo­
my expanded demand for electrical energy. Second, improvements in the 
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generating process permitted larger generating facilities with a concomitant 
decrease in per unit production costs due to realization of economies of scale. 
Declines in retail electric energy costs and expansion of electrification and 
general economic activity were mutually reinforcing trends. Bigger plants 
produced bigger economies; big was better, especially for consumers. 
Between 1 906 and 1 970, the average price of power to residences declined 
from ten cents per kWh to about 2.6 cents, before any adjustment for infla­
tion.-12 

Although economic fluctuations occurred, this period generally saw 
continued demand and sales growth. Such growth was considered a constant, 
and predicted as such. Plant construction continued, based upon such predic­
tions and the economies of scale inherent in the large-plant construction nec­
essary to meet those predictions. Continued electrification of rural areas and 
effective marketing of electric, laborsaving appliances to consumers con­
tributed to this upward trend. Expanded sales provided cash flow to finance 
new construction projects. Real costs to consumers continued to decline as 
electric usage increased and economies in  generation continued to material­
ize.33 

3 .  Post- 1965: The Times. They Are a Changing 

The relative calm and predictability associated w ith the electric 
industry began to fade in the latter part of the 1 960s. Several trends, not 
always initially recognized, combined to create turmoil in a once staid busi­
ness. Among those of note: 

a. Decl ining economies of scale-Benefits resulting from 
economies of scale in generation gradually tapered off. 
Improvements in  operating efficiencies became harder to 
acquire as larger units became more technically complex in 
design and construction, more expensive to maintain, and 
failed (in some instances) to fully meet anticipated cost-ben­
efit goals in terms of operating savings. This  trend was exac­
erbated by some of the other factors described below. 

b. Increases in construction costs-Increasingly larger plants 
required increasing amounts of capital. As and when the cost 
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of capital increased (as it did in the 1 970s), so did the cost of 
construction. Further, increases in generating plant size 
required longer periods of construction. This lengthened the 
period before such plants could be put into service and there­
fore into the rate base, thus increasing the carrying costs of 
construction and exacerbating the cost of construction prob­
lem. Increasing regulation of construction, including envi­
ronmental concerns, imposed new complexities and further 
increased the time from design to service inception, making 
construction more expensive still. In the case of certain 
nuclear plants, construction was terminated in mid-process 
and investment was written down. This increased the per­
ception of risk attending generation construction, increased 
the cost of capital, and increased project carrying costs and 
the ultimate costs of construction. 

c .  Increases in fuel prices-Large plants require large quantities 
of fuel, dependably supplied. Such economies in bulk fuel 
purchases as might be obtained could be swamped by signif­
icant increases in the cost of fuel . Between 1971 and 1 983, 
oil fuel costs rose by a factor of ten, natural gas prices 
increased by a factor of seven, and the cost of coal increased 
by a factor of four.34 Such increases far-outstripped quantity 
purchase discounts. In some circumstances, some utilities 
locked in high fuel rates through long-term fuel supply con­
tracts in an effort to forestall even higher fuel costs in the 
future. These contracts subsequently posed cost issues when 
market prices for fuel declined rather than increased. 

d. Unanticipated demand changes-The effects of increases in 
electric industry capital and operating costs eventually found 
their way into the rates paid by consumers. Rate increases, 
coupled with other factors such as energy conservation pro­
grams and environmentalism, produced relative declines in 
consumer consumption atypical of the historical pattern and 
not fully anticipated by the industry. The historical pattern of 
steady growth stopped, trapping many utilities between a rel­
atively (or absolutely) decl ining sales curve and an increas-
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ing cost curve. The theory of large-plants-for-large-demand 
aggravated the situation as demand growth dwindled. 
Further, the long construction periods inherent in large plants 
made it difficult for utilities to turn the construction battle­
ship around immediately in response to such changes in 
demand. 

These trends became manifest in a series of events that have become 
milestones marking the path to today's restructuring initiatives. These events 
contributed to a change in public perspective concerning electric utilities and 
the electric industry. That change in perspective, in turn, contributed to 
changes in governmental policies concerning the industry. Combined with 
other factors, such as technological evolution, these events formed the histor­
ical antecedents for the current restructuring reviews now occurring in many 
states. '� 

a. 1965 Northeast Blackout-On November 2, 1 965, a relative­
ly minor equipment failure in a backup transmission relay 
switch spawned a cascading series of power surges and dis­
connections, blacking out large segments of the Northeast 
United States and depriving approximately 30 million peo­
ple, including the capital market center of New York City, of 
power. The dimensions of the outage impacted public per­
ception of the reliability of power and called into question 
then-current management and regulatory practices. 

b. 1972 - 1 973 Arab Oil Embargo-As a result of the Arab­
Israel i conflict in the Yorn Kippur War, the Organization of 
Petroleum Exporting Countries (OPEC) curtailed oil ship­
ments and substantially boosted the cost of oil and petrole­
um-derived products. Increases in fuel costs for oil-fired 
generation translated into higher rates for electricity. Higher 
rates resulted in decreased demand and reinforced a shift to 
conservation in electric consumption. As noted above, 
declines in demand adversely impacted electric industry 
planning, cash flows, prior period construction decisions, etc. 

c. 1 974 Con Edison Dividend Moratorium-In April 1974, 
Consolidated Edison, a major Northeast utili ty, omitted pay-
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ment of a dividend. This  omission called into question basic 
market assumptions about the financial condition and poli­
cies of electric utilities. In conjunction with other factors, 
these concerns lead to a market reevaluation of the electric 
industry and steady decline in the market price of electric 
stocks. Declining stock prices and an increase in perceived 
risk in the industry lead to higher costs of capital and a more 
limited market for utility offerings; this in turn contributed to 
the problem of higher construction costs, as noted above. 

d. 1979 Three Mile Island Nuclear Incident-Failure in the 
cooling system of a General Public Utilities subsidiary's 
nuclear plant at Three Mile Island reinforced a growing pub­
lic concern for the consequences of catastrophic failure of a 
nuclear generator. In the wake of the incident, public inter­
est activism reinforced regulatory concerns for plant opera­
tion and safety. Licensing of new nuclear facilities was sus­
pended; existing construction was subjected to further review 
and new requirements, all of which served to increase the 
complexity, duration, and cost of construction. Eventually, 
some nuclear plants were abandoned; others were sold or 
retired after short operating lives. 

e. 1 983 W PPSS Default-The Washington Public Power 
Supply System was a municipal agency created to build 
power-generating facilities, the output of which was to be 
sold to various public power agencies. W PPSS contracted to 
construct five nuclear plants as the sources of such genera­
tion. As a result of the events and the trends described above, 
costs and duration for construction increased. Some con­
struction was cancelled; other projects halted when cash 
flows dried up. In June 1983, a court decision adverse to 
investors triggered a default by the State of Washington on 
the W PPSS bonds. This resulted in significant losses to 
bondholders, in reassessment of utility risk in the debt and 
equity markets, and in adverse impact on public perception 
of the power industry. In Asson v. City of Burley, the Idaho 
Supreme Court ruled that various Idaho cities had exceeded 
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their constitutional authority by incurring long-term indebt­
edness w ithout voter approval or statutory authority. 1 05 
Idaho 432, 670 P.2d 839 ( 1983). 

With this historical and structural overview, we now turn to Idaho-specific 
circumstances. 

IV. 

THE IDAHO ELECTRIC INDUSTRY 

A. Overview of System 

1 .  Distribution Suppliers 

Idaho consumers are currently served by three types of d istribution 
suppliers: l )  the private or investor-owned utilities; 2) the electric coopera­
tives; and 3) the municipal suppliers. More than 80% of all Idaho customers 
are served by four investor-owned public utilities: 1 )  Idaho Power, serving 
about 340,000 customers in southeastern Idaho; Washington Water Power,36 
serving approximately l 00,000 customers in northern Idaho; Utah Power & 
Light Company (UP&L - PacifiCorp),J7 serving more than 50,000 customers 
in southeastern Idaho; and Atlanta Power Company serving Atlanta, Idaho. 
Investor-owned electric utilities are "owned" by stockholders and managed 
by a Board of Directors. These public utilities are operated for profit and are 
regulated by the Idaho Public Utilities Commission (PUC) under state law.38 
See the map in Exhibit No. 1 for the location of their service territories. 

The second type of distribution supplier is the electric cooperative. 
There are twelve member-owned electric cooperatives i n  ldaho.3 '1 
Cooperatives were originally formed to supply electricity to rural areas of the 
nation by obtaining federal low-interest loans from the Rural Electrification 
Administration (REA). The REA was created in 1 935 by President Franklin 
Roosevelt's executive order.4° Cooperatives are member-owned and are not 
operated for profit. 

The third form of distribution supplier in Idaho is the municipal elec­
tricity department or supplier. Electricity is provided as a public service by 
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the local municipal ity and is subject to the municipal ity's control and man­
agement. There are eleven municipal electric suppliers in ldaho.41 The rates 
charged by electric cooperatives and municipal suppl iers are set by their 
respective authorities and are not subject to the jurisdiction of the PUC:'! See 
Exhibit No. 2. 

2. Generation Suppliers 

Idaho's investor-owned util ities each generate electricity needed to 
supply their distribution customers. With the exception of Atlanta Power 
(entirely hydro), these public utilities predominantly generate power from 
hydropower faci lities and thermal power (gas/oil/coal) facilities or acquire 
power under contract from PURPA generating facilities.43 No Idaho supplier 
generates power from nuclear plants. Idaho Power has 1 6  hydro facilities 
with a capacity of 1 ,700 mW and three coal-fired steam facilities with an 
installed capacity of 1 ,000 mW. Most of the company's hydro facil ities are 
located on the Snake River with its three Hells Canyon dams representing 
about 66% of the company's hydroelectric generation. All its thermal plans 
are located out of state. Approximately 7% of its power sold is derived from 
PURPA contracts. 

Washington Water Power has nine hydropower facil ities and five 
steam generators. WWP has steam capacity of 7 1 1  mW and hydro capacity 
of 1 ,570 mW. About 8% of WW P's power sold is from PURPA contracts. 
UP&L (a division of PacifiCorp) has about 50 hydro facilities and 1 7  steam 
generators in its multistate system. Its thermal plants have a capacity of about 
7,600 mW, while its dams possess a capacity of approximately 1,078 mW. 
About 2% of its power sold is from PURPA contracts. Although Idaho's gen­
erators possess thermal facilities, only WWP has a thermal generating plant 
in ldaho.44 The mix of generating resources of the three investor-owned util­
ities is shown below. 

Generation (in mil ls) 

Hydro Thermal Hydro Thermal 
Idaho Power 69% 3 1 %  1 .8 1 9. I  
Water Power 66% 34% 1 .5 1 9.6 
UP&L 1 1 % 

1 996 National Average Costs 5 .95 

Sources: FERC Form No. I ; Energy On Line 
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Few of Idaho's electric cooperatives or municipalities generate their 
own hydropower.45 Most of these public distribution suppliers obtain their 
energy from the federal BPA. BPA markets nearly half of the Northwest's 
energy supply from the 29 dams located in the Columbia River Power system. 
Dams operated by the Bureau of Reclamation and the Army Corps of 
Engineers have a generation capacity of about 1 6,000 m W.46 BPA also con­
trols 75% of the region's transmission lines. On average, BPA delivers 
approximately 1 2% of the electricity consumed in Idaho via the cooperatives 
or municipalities distribution suppliers. In a 'normal' water year, about 60% 
of the electricity consumed in Idaho is produced by hydro facilities. During 
drought years, nearly 60% of Idaho's electrical energy is met from out-of­
state sources.47 

B. Current Economic Aspects of Idaho Electric Service 

1 .  Consumer Classifications and Rates 

a. Customer Classes. Similarly situated customers are 
normally grouped into customer "classes." This 
ensures that each customer in the class is assessed 
the same rate for electrical service. Typically, the 
type and character of electric service is similar to all 
the customers in a particular class. The cost of serv­
ing a particular class is recovered by the rates appli­
cable to the services provided to members of the 
class. This recovery mechanism is commonly 
referred to as "rate averaging." Idaho's electric sup­
pl iers general ly recognize five categories of cus­
tomers: 

i . Residential: The largest class of customers 
is residential. Although this is the largest 
class in terms of number of customers, it 
does not necessarily represent the class or 
group of customers that uses the greatest 
amount of electricity. Idaho residential cus­
tomers enjoy the lowest electrical rates in the 
nation.4H 
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ii .  Commercial :  Commercial customers form 
the next type of customer class. These typi­
cally involve business operations or other 
kinds of commercial enterprises. 

i i i .  Industrial: Industrial customers generally 
use larger quantities of electric power in a 
manufacturing or industrial process. As 
indicated in Exhibit No. 3 .  Idaho Power has 
just over I 00 industrial customers, but they 
collectively consume more energy than near­
ly 300,000 residential customers. 

iv. Irrigation: Most irrigation power in Idaho is 
supplied by Idaho Power or UP&L. 
Approximately 1 5% of Idaho Power's ener­
gy is used for irrigation at an average rate of 
3.84 cents/kWh, while UP&L's irrigation 
load is about 30% of its fixed power sales 
with rates ranging from 3 .65 to 6 .62 
cents/kWh. Exhibit No. 4. These customers 
are normally irrigating agricultural land with 
electric pumps. Service is usually seasonal. 

v. Special Contracts: The last type of customer 
isn' t  a class but represents individual "spe­
cial contract" customers. These customers 
are usually the largest util ity customers nor­
mally engaged in industrial or manufactur­
ing operations. In some cases, these cus­
tomers consume by themselves loads 
accounting for a significant portion of all 
jurisdictional energy. For example, Idaho 
Power's four largest customers represent 
approximately 22% of its Idaho load. In 
addition, WWP's largest customer is 
Potlatch Corporation that represents approx­
imately 25% of the northern Idaho utility's 
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load. Contracts between the util ity and its 
largest customer must be approved by the 
PUC to ensure that other customer classes 
are not detrimentally affected. Idaho Code § 
6 1 -502. Special contract customers include 
FMC, Micron, Simplot, INEEL, Potlatch, 
Monsanto, and Nu-West. These customers 
generally obtain power at lower rates for 
severa l  reasons such as interruptible service, 
lower cost of service, and a fairly constant 
level of demand. 

b. Rates . The PUC uses a host of factors when setting 
the rates for customer classes. The primarily factor is 
each individual utility's cost of serving its customer 
classes, followed by factors (in no particular order of 
importance) such as: the quality of electricity used, 
the nature of the use, the time of use, the pattern of 
operation, the contribution to peak load, the cost of 
storage, and other economic incentives. An example 
of how these factors relate to various classes may be 
helpful . Even though FMC and all I 2,000 of Idaho 
Power's irrigation customers consume equivalently 
the same amount of energy, FMC represents a single 
point of delivery versus I 2,000 points of delivery. 
FMC also uses "interruptible" power, while irriga­
tors may receive "firm" power. In addition, FMC's 
demand for power is evenly spread across the entire 
year versus just the irrigation season. The seasonal 
use of power for irrigation contributes to peak loads 
on the system. Idaho State Homebui lders v. 
Washington Water Power, I 07 Idaho 4 I 5, 680 P.2d 
350 ( I  984). 

As previously mentioned, the single greatest factor contributing to 
low Idaho rates is the fact that hydro power represents the greatest amount of 
generation and that hydro power is in some respects the "cheapest" form of 
energy to generate. See Exhibit Nos. 5 and 6. In 1 997, for example, Idaho 
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customers had the lowest average price for electricity in the United States at 
3 .87 cents per kWh. In contrast, Hawaii had the highest average price in the 
nation of 1 2.49 cents per kWh, while the average price for all electrical cus­
tomers in the United States was 6.85 cents kWh.4'1 In addition, Idaho Power 
was recently declared the most efficient utility in the United States with WWP 
ranking number five.in 

As viewed in Exhibit Nos. 7 and 8, Idaho customers pay the lowest 
rates in the Pacific or Mountain States. In comparison, California residential 
customers pay approximately 2? times the Idaho residential rate. 

A common concern expressed by many is that Idaho's low retail may 
be in jeopardy if retail competition is introduced. As expected, several stud­
ies have been undertaken to examine this very question. Some studies predict 
higher prices in the northwest (and Idaho) if restructuring occurs, while other 
studies claim that retail competition will cause prices to reduce even further. 
This Report makes no attempt to evaluate these studies. We merely note that 
this is an area of contention that should be carefully reviewed. See Appendix. 

C. Current Regulation of Idaho Electric Industry 

l . Federal Law 

a. Federal Power Act-Historical Background. In 
1 890, Congress passed legislation prohibiting the 
construction of obstructions to navigation without 
the approval of the Secretary of War. This legislation 
was superceded by the Rivers and Harbors Act of 
1 899 that, in part, made it unlawful to build dams on 
navigable rivers without the consent of Congress and 
the approval of the Corp of Engineers. In 1 920, 
Congress enacted the Federal Water Power Act (now 
known as the Federal Power Act), 1 6  U.S.C. §§ 
79 1 a-825r, vesting authority over the licensing of 
construction and operation of dams and other hydro­
electric projects in the FERC. Idaho Power Co. v. 
State by and through the Dept. of Water Resources, 
1 04 Idaho 575, 66 1 P.2d 74 1 ( 1 983). Besides licens-
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ing and inspecting hydroelectric projects, FERC reg­
ulates the interstate transmission of natural gas, oil 
by pipeline, and electricity. FERC also exerts juris­
diction over power generation sold to other util ities 
at wholesale. 

b. Federal Power Act-Relicensing. FERC administers 
a l icensing program for major non-federal 
hydropower facilities. A FERC license is issued for 
a fixed period of time, not to exceed 50 years for new 
construction to 30 years for relicensing of projects 
without new facilities or large mitigation expenses. 
The licenses must be renewed if  the project is to con­
tinue operating after the expiration of its initial 
license. 

The Federal Power Act charges FERC with 
balancing power and non-power values in its licens­
ing decisions. In 1 986, the Electrical Consumer 
Protection Act revised the licensing process to give 
much greater weight to environmental concerns. 
FERC must develop specific measures to benefit fish 
and wildlife, recreation, water quality, and other uses 
that have been affected by hydropower development. 
FERC has the obligation to "adequately and equi­
tably protect, mitigate damages to, and enhance, fish 
and wildlife." 1 6  U.S.C. § 797(e). 

Between 1 999 and 20 I 0, twenty large 
hydropower projects in Idaho are due for relicensing. 
These projects have a total installed capacity of 
2,300 mW and generate approximately 1 ,320 aver­
age megawatts (Am W) of energy per year. One 
AmW of energy is sufficient to serve the needs of 
approximately 630 households. The total annual 
energy produced at these projects is equivalent to 
more than half of the energy consumed in Idaho by 
all consumers. 
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The relicensing process is particularly sig­
nificant for Idaho Power Company. Projects due for 
rel icensing represent 87% of Idaho Power's 
hydropower generating capacity. The stakes for 
WWP are also substantial. The Cabinet Gorge and 
Noxon Rapids projects together produce approxi­
mately 47% of WWP's peak generating capacity. 
Both projects are due for relicensing in early 200 1 .  
Relicensing is less important for PacifiCorp because 
its Bear River projects are relatively small and com­
prise only a tiny fraction of PacifiCorp's overall gen­
eration. 

In determining whether to relicense a proj­
ect, FERC is required by law to consider a broad 
array of environmental values and to carefully bal­
ance the competing uses of a waterway. The Federal 
Power Act makes it clear that relicensing represents 
a new decision regarding environmental require­
ments at each project rather than a continuation of 
the status quo. 

The relicensing process is rigorous and time 
consuming. The owners of projects due for relicens­
ing are required to consult the public as well as gov­
ernment agencies regarding environmental studies 
and measures to mitigate for the projects' impacts on 
fish, wildlife, recreation, and other publ ic values. 

The economic impact of relicensing is diffi­
cult to predict because rel icensing costs depend on 
issues unique to each project. However, a study by 
the Electric Power Research Institute (EPRI) sheds 
some light on general trends.51 The EPRI study 
found that costs for 36 hydropower projects reli­
censed between 1 993 and 1 995 varied significantly. 
For projects with an installed capacity of 12 mW or 
greater, costs ranged from roughly $ 100 to $ 1 30 per 
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installed kW of capacity. The categories of costs 
considered in the report i ncluded: l )  capital costs for 
items such as recreational facilities and new installa­
tions to protect fish and wildl ife; 2) annual opera­
tions and maintenance costs associated with PM&E 
measures; and 3) annual energy costs due to opera­
tional changes. The results of the EPRI study should 
not be viewed as predicting the outcome of any par­
ticular rel icensing proceeding. Nevertheless, the 
study suggests that relicensing could be a significant, 
but not dominant, factor affecting the economics of 
particular hydropower projects. 

Indian tribes also play an important role in 
regulation of hydropower facilities under the Act. 
Several tribes in Idaho have expressed a strong inter­
est in hydropower development and operations based 
on their assertion of off-reservation hunting and fish­
ing rights reserved by treaty. The Act requires FERC 
to consider, in all licensing decisions, the recom­
mendations (including fish and wildl ife recommen­
dations) of Indian tribes affected by the project. 1 6  
U.S.C. § 803(a)(2)(B). 

The extent of FERC's jurisdiction in the area 
of water rights has been a subject of much tension 
between the states and FERC. This issue is dis­
cussed more fully in the "State Water Law" section 
beginning at page 24. 

c. Clean Water Act. In addition lo the Federal Power 
Act, hydropower facilities are subject to the Clean 
Water Act (CWA). Section 40 1 of the CWA requires 
that, prior to issuing a license, FERC must receive a 
certification from the state water quality agency that 
the proposed project complies with stale water qual­
ity standards. The authority under Section 40 I repre-
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sents one of the few opportunities for the states to 
regulate federally licensed hydropower facilities. 

The United States Supreme Court has inter­
preted Section 40 1 to permit states to require that 
hydropower operators not only meet specific numer­
ic water quality criteria but also protect beneficial 
uses designated by a state's water quality standards. 
PUD No. 1 of Jefferson County v. Washington Dept. 
of Ecology, 5 1 1  U.S. 700 ( 1 994 ). The Supreme 
Court specifically held that nothing in the CWA pre­
vents a state from requiring minimum streamflow 
conditions in a Section 40 1 certification. 

d. Public Utility Regulatory Policies Act ( PURPA). In 
1 978, the United States was faced with an energy 
shortage caused ostensibly by the Arab oil embargo. 
At the time, the generation of electricity consumed 
more than 25% of all energy resources used in the 
United States. Based in part upon their reliance on 
oil and gas, electric utilities were plagued with 
increasing costs and decreasing efficiency in the use 
of their generating facilities. "Congress accordingly 
determined that conservation by electric util ities of 
oil and natural gas was essential to the success of any 
effort to lessen the country's dependence on foreign 
oil, to avoid a repetition of the shortage of natural gas 
that had been experienced in 1 977, and to control 
consumer costs." Afton Energy v. Idaho Power 
Company, 1 07 Idaho 78 1 ,  783, 693 P.2d 427, 429 
( 1 984) quoting FERC v. Mississippi, 456 U.S. 742 
( 1982). 

To encourage the promotion and develop­
ment of renewable energy technologies, Congress 
enacted PURPA. Section 2 1 0  of the PURPA requires 
that electric util ities offer to purchase the electric 
power produced by co-generators or small power 
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producers, thereby reducing the nation's reliance on 
oil and natural gas. PURPA and its FERC imple­
menting rules require that utilities purchase power 
from co-generators for acquiring electric power, 
either purchased from another source or through its 
own production. 1 8  C.F.R. § 292. 1 0 l (b)(6). 
Avoided costs are costs that the utility would other­
wise incur. They are to be just and reasonable to the 
electric utility's consumers and not discriminate 
against qual ifying co-generators. Rosebud 
Enterprises v. Idaho PUC. 128 Idaho 609, 9 17  P.2d 
766 ( 1996). In calculating the Idaho avoided cost 
rates it was presumed that utilities would need to 
build expensive coal-fired plants if they were to pro­
duce the power themselves. As portrayed in the table 
on page 17, a substantial portion of power is pro­
duced by low-cost hydro facilities.52 Thus, when the 
existing costs of generation is compared to the avoid­
ed costs, the utilities "avoided cost rates" are much 
higher than the average rate of their existing genera­
tion costs. 

e. EPAct. The EPAct was a vast piece of legislation 
with multiple objectives. 42 U.S.C. §§ 1 320 1 ,  et. 
seq. As previously mentioned, the EPAct encourages 
greater competition into the wholesale electric power 
generation. Another provision of the EPAct provid­
ed the FERC with greater authority and latitude with 
respective mandatory transmission of power, or 
"wheeling." The EPAct also laid the groundwork for 
FERC jurisdiction over transmission. However, the 
EPAct specifically prohibited the FERC from order­
ing retail wheeling. 

f. FERC Order No. 888. FERC Order No. 888 and its 
successors (Nos. 888A, B, and C) sought to open 
transmission systems to all wholesale buyers and 
sellers under regulated terms and conditions guaran-
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teeing equal access. Order No. 888, i ssued in  1 996, 
required each public utility that owned transmission 
systems to file an "open access" transmission tariff 
that met certain detailed standards of non-discrimi­
nation and pricing. In its order, the FERC recog­
nized that increased competition could cause some 
existing generating utilities to lose sales making it 
impossible for these entities to fully recover their 
investments. Consequently, the FERC decided that 
electric utilities offering transmission access were 
entitled to collect the costs of generating plants that 
could not be recovered from the competitive whole­
sale market-stranded costs.53 

2. State Law 

a. Public Utilities Law. As previously mentioned, the 
PUC regulates the four investor-owned electric utili­
ties serving more than 80% of all customers in Idaho. 
The cooperatives and municipalities are self-regulat­
ing. The PUC was created in 1 9 1 3  "to supervise and 
regulate every public utility in the state and to do all 
things necessary to carry out the spirit and intent of 
the provisions of [the Public Utilities Law] ."54 The 
Idaho Public Utilities Law was modeled upon the 
California Public Utilities Law.55 Electric public util­
ities are under a statutory duty to furnish and provide 
such service as shall promote the safety, health, com­
fort, and convenience of their customers and the pub­
lic. Idaho Code § 61 -302. 

Title 6 1  of the Idaho Code sets out the statutory stan­
dards under which the PUC regulates the conduct of 
electric util ities i n  Idaho. Among other duties, the 
PUC: 

• Issues "franchises"-specifically  referred to as 
"certificates of public convenience and necessi-
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ty"-authorizing electric corporations to offer 
service in Idaho. Idaho Code § 6 1 -526. The 
certificates permit the investor-owned utilities 
subject to the PUC's jurisdiction to operate in 
specific service territories. 

• Sets the "just and reasonable" rates for electric 
service. Idaho Code § 61 -502. 

• Insures that utilities only chai·ge the rates 
authorized and on file with the PUC. Idaho 
Code § 6 1 -3 1 0. 

• Establishes rules for safety and other utility 
practices/services. Idaho Code §§ 6 1-303 and 
5 15 .  

b .  The Stabilization Act. The Electric S upplier 
Stabilization Act (ESSA) was enacted by the Idaho 
Lerislature in 1 970. Its purpose is to "promote har­
mony among and between electric suppliers furnish­
ing electricity within the state of Idaho, prohibit the 
'pirating' of customers of another supplier, d iscour­
age duplication of electric facilities, and stabilize the 
territories and customers served with electricity by 
such suppliers." Idaho Code § 6 1 -3 32. The ESSA 
establishes a regulatory scheme for determining 
which distribution supplier serves customers in 
ldaho.5r' It specifically prohibits electric suppliers 
from providing service to a current or former cus­
tomer of another distribution supplier without the 
written consent of the other supplier. The ESSA also 
contains rules for determining which supplier may 
serve a new customer: 

Where only one supplier has an existing line 
within 1 ,320 feet of the customer, or where two or 
more suppliers have existing service l ines within that 
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distance, the supplier having the closest line "has the 
right to provide service." Idaho Code § 6 1 -322C(2), 
(3). 

If no supplier has a service l ine within that 
distance or if two or more electric suppliers have 
lines which are equal distance from the new cus­
tomer, then the customer has the right to choose 
among potential electric suppliers. Idaho Code §§ 
6 1 -332C( l )  and (4). 

c .  Tram/er of Electric Facilities . In  195 1 ,  the legisla­
ture enacted several statutes l imiting the right of any 
electric util ity to sell or transfer any property used in 
the generation, transmission, distribution or supply 
of electric power without the specific approval of the 
PUC. Idaho Code §§  61 -327 and 61 -328. The fail­
ure to acquire the approval of the PUC has extreme 
consequences including the property escheating57 to 
the state of Idaho and the possibility of criminal 
penalties. Idaho Code §§ 6 1 -329 and 6 1 -33 1 .  Idaho 
Code § 6 1 -328 contains the standards that the PUC 
uses to evaluate any sale or transfer of investor­
owned electric utility property. The PUC may only 
approve the transfer if  it finds that : 

I .  The applicant has the intent and financial 
ability to operate and maintain utility prop­
erty; 

2. The public interest will not be adversely 
affected; and 

3 .  The transaction will not cause an increase in 
the cost of rates of electric service. 

The PUC shall not authorize a transaction if the sale 
or transfer of the property violates any of "the prohi­
bitions set forth in this Act [above] ." Idaho Code § 
6 1 -328. 
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d. State Water law. Throughout most of the nation, 
electric util ity restructuring i s  viewed solely as an 
economic issue. This is so because much of the 
nation's e lectricity i s  generated by facil ities using 
fuels that serve a single purpose-creation of elec­
tricity. Thus, electricity is viewed as a commodity 
whose cost will be driven down by open competi­
tion. This paradigm does not apply to Idaho. 

At present, approximately 60% of Idaho's 
electricity comes from hydropower generation. The 
fuel that turns the turbines to generate this electricity 
is also the waters of the state, which are essential to 
every other aspect of our lives. Thus, electric utility 
restructuring in Idaho is a multi-faceted natural 
resource issue. In recognition of this fact, Idaho 
water law contain s  a carefully crafted balance 
between use of water for hydropower and other uses. 
Political leaders of Idaho would be remiss if they 
failed to consider the implications of electric utility 
restructuring on this statutory scheme. 

The root of Idaho's current regulation of the 
use of water for hydropower purposes extends back 
to 1927. As the hydropower i ndustry began to take 
hold, state leaders were concerned that power com­
panies might appropriate the entire flow of rivers and 
thereby monopolize the waters of Idaho. Thus, 
Article 15 ,  § 3 of the Idaho Constitution was amend­
ed to expressly provide that the state "may regulate 
and limit the use [of water] for power purposes." 

One of the first implementations of this pro­
vision occurred with the construction of Idaho Power 
Company's  Hells Canyon Complex. In the 1 940s, 
the United States proposed to build the high Hells 
Canyon Dam. Idaho Power and its supporters 
claimed that the Federal Government would assert a 
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superior right to upstream water. In what can best be 
described as a social contract with the citizens of 
Idaho, Idaho Power agreed that if it were given the 
right to build dams in Hells Canyon, it would subor­
dinate its right to use water for the generation of 
hydropower to all upstream consumptive uses. With 
this assurance, Idaho political leaders aligned with 
Idaho Power and its proposed project prevailed over 
the federal proposal. the FERC licenses i ssued to 
Idaho Power contained a provision expressly subor­
dinating its use of water for hydropower purposes to 
all upstream consumptive uses. Unfortunately, not 
all of Idaho Power's FERC licenses and state water 
right l icenses for hydropower purposes were amend­
ed to include thi s  subordination provision. 

In the 1 970s, Idaho Power, in response to an 
increasing demand for electricity, proposed the 
development of a coal-fired facility. Seizing upon 
the absence of a subordination provision in the water 
right licenses for the Swan Falls58 hydroelectric facil­
ity, 32 customers filed a petition with the PUC in 
1 977 asserting that the Company had failed to pro­
tect its water rights against upstream depletions. 
They argued that the increasing amount of land 
under irrigation in southern Idaho resulted in a 
decrease of the Snake River flows at Swan Falls. In 
response, the Company filed suit to protect its water 
rights from diminution. Much to the surprise of the 
Company and state officials, the Idaho Supreme 
Court held that the provisions of the Hells Canyon 
FERC license did not subordinate the Company's 
Swan Falls water rights and remanded the case for 
trial on the issue of whether the Company had lost a 
portion of the Swan Falls rights through other affir­
mative defenses. Idaho Power, l 04 Idaho at 575, 
586-88, 66 1 P.2d at 74 1 ,  752-54. 
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After extended litigation on remand, the 
Governor, the Attorney General, and Idaho Power 
Company engaged in extended negotiations that 
resulled in what is commonly referred to as the Swan 
Falls Agreement in 1 984. This agreement provided 
the framework for the current statutory balance 
between the use of water for hydropower purposes 
and other beneficial uses.5'' 

Idaho Code § 42-203B expressly provides 
that the State's existing water rights are subordinated 
to upstream consumptive uses. this subordination 
may occur by one of two methods. First, hydropow­
er water rights may be subordinated by agreement. 
The Swan Falls  Agreement is such an agreement. 
Idaho Code § 42-2038(5). It subordinates all of 
Idaho Power Company's hydropower water rights in 
excess of 3 ,900 cfs from April I to October 3 1  and 
5,600 cfs from November I to March 3 1  to upstream 
consumptive uses.'�1 Under section 42-203B, the 
Governor holds the subordinated portion of the water 
right in trust for the benefit of Idaho Power Company 
and the citizens of Idaho. A person desiring to appro­
priate trust water must satisfy certain public interest 
criteria. Idaho Code § 42-203-C. This public inter­
est criteria provides a mechanism for balancing the 
sue of water for hydropower purposes versus other 
beneficial uses. Second, section 42-203B(3) pro­
vides that hydropower water rights not defined by an 
agreement are subordinated down to the amount of 
any state minimum stream flow. The implementa­
tion of this provision has not been tested. 

The Swan Falls Agreement also led to enact­
ment of Idaho Code § 6 1 -502B, which provides that 
any gain upon the sale of a public utility's water 
right(s) used for the generation of electricity shall 
accrue to the benefit of the customers. This provi-
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sion reflects the fact that water is a multi-purpose 
resource and that ratepayers have a right to the ben­
efits generated by this public resource. 

As noted previously, the Federal 
Government has assumed an expansive role in the 
area of hydropower regulation under the Federal 
Power Act. Section 27 of the Act provides that: 

Nothing contained in this chapter 
shall be construed as affecting or 
intending to affect or in any way to 
interfere with the laws of the respec­
tive States relating to the control, 
appropriation, use, or distribution of 
water used i n  irrigation or for 
municipal or other uses, or any vest­
ed right acquired therein. 

While on its face, this provision appears to be an 
expansive statement of federal deference to state 
water law, the United States Supreme Court has lim­
ited its reach. In California v. FERC, 496 U.S. 490 
( 1 990), the Court considered whether section 27 
reserved to California  the authority to set minimum 
stream flows below FERC licensed projects. Citing 
a prior opinion, the Court stated: 

The effect of § 27, in protecting 
state laws from supersedure, is lim­
ited to laws as to the control, appro­
priation, use or distribution of water 
in irrigation or for municipal or 
other users of the same nature. 

Id. at 498, citing First Iowa Hydro-Elec. Coop. v. 
Federal Power Commission, 328 U.S. 1 52, 1 75-76 
( 1 946). Further confusion regarding the scope of 
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section 27 arises from Federal Power Commission 
CFPC) v. Oregon, 340 U.S.  435 ( 1 955). Some have 
argued that FPC stands for the proposition that 
FERC projects located on reserved lands of the 
United States are exempt from state water law. 
While such a reading does not comport with the nar­
row holding of the case, FPC in  combination with 
First Iowa and California, raise significant questions 
regarding the respective authorities of the State and 
FERC in the area of regulation of use of water for 
hydropower purposes. 

The current electric regulatory scheme has, 
in part, minimized the potential conflict between 
FERC and states over regulation of water by limiting 
the unrestricted sale of electric power (i .e . ,  
hydropower) within established service areas. In a 
deregulated environment where there will be no lim­
its on where electricity may be sold, it is reasonable 
to expect that utilities will test the limits of state reg­
ulation of water for hydropower purposes. Because 
the United States Supreme Court has held that water 
is an article in commerce, Sporhase v. Nebraska, 458 
U.S .  94 1 ( 1 982 ), new owners of the hydroelectric 
facil ities may seek to abandon their predecessors ' 
practice of subordinating hydropower water rights to 
upstream consumptive uses. Indeed, this scenario is 
being played out in the state of Montana at the pres­
ent time. See Exhibit No. 9. 

While, as a practical matter, Idaho water law 
and the Swan Falls Agreement provide many protec­
tions against out-of-state exportation of water, it is 
equally clear that, in a deregulated environment, cur­
rent state water laws alone are not sufficient to 
ensure Idahoans the benefit of power generated by 
Idaho rivers. Indeed, because of the Supreme 
Court's interpretation of Section 27 of the Federal 
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Power Act, electrical restructuring raises significant 
questions regarding whether Idaho will be able to 
protect the delicate balance it has struck between use 
of water for hydropower and other beneficial uses. 
"In a state where most of the generation is hydro 
based and where water rights and the use of water is 
so embedded in the l ivelihood of the state and its cit­
izens, the potential impacts on water rights and water 
use must be addressed." Exhibit 1 0, Idaho Water 
Users Association, Deregulation of the Electric 
Utility Industry: Some Basic Water Related Issues, at 
5 (February 1 997). 

Aside from the interplay between state and 
federal law over the use of water for hydropower 
purposes, there are many social issues that will arise 
from any deregulation of electric util ities in Idaho. 
Many of these issues are set forth in the report pre­
pared by the Water Users. Id. As did the Water 
Users, we conclude that these issues must be 
answered as a predicate to any deregulation of elec­
tric utilities. 

3. Idaho Court Decisions 

a. Blomquist Case. After the Public Utilities Laws 
were enacted, the Idaho Supreme Court was asked to 
review the constitutionality of the Act. In Idaho 
Power & Light Company v. Blomquist, the Court 
found that there was nothing in the Idaho 
Constitution that prohibited the legislature from 
enacting laws prohibiting competition between pub­
l ic utility corporations. 26 Idaho 222, 1 4 1  P. 1 083 
( 1 9 14). The Court specifically  stated that the consti­
tutional "police power . . .  is sufficiently broad and 
comprehensive to enable the legislature to regulate 
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public utilities in order to promote the health, com­
fort, safety and welfare of society." Id. at 242. 
Quoting from another case, the Court observed that 
the legislature had adopted: 

regulation and control as our 
reliance against the evil  effects of 
monopoly, rather than competitive 
action between two or more corpo­
rations, where such competition will 
greatly increase the aggregate cost 
of supplying the needs of the public, 
and perhaps cause other serious 
inconveniences . . . . The state, 
through the regularly constituted 
authorities, has taken complete con­
trol of these corporations so far as is 
necessary to prevent the abuses of 
monopoly. Our statutes are founded 
on the assumption that, to have two 
or more competing companies run­
ning lines of gas-pipe and conduits 
for electric wires through the same 
streets would often greatly increase 
the necessary cost of furnishing 
light, as well as cause great incon­
venience to the public and to indi­
viduals from the unnecessary dig­
ging up of the streets from time to 
time, and the interference with pave­
ments, street railroad tracks, water 
pipes and other structures . . . .  

Id. at 240. 

The Court also noted that the legislature 
clearly delegated authority to the PUC to fix rates 
and service. The Court stated that the PUC "must 
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consider many facts, and must determine those ques­
tions in fairness to the public as well as to the public 
utility." Id. at 255-56. Contrary to the assertion of 
some of the parties, the Court found that the regula­
tion of utilities does not create unrestricted monopo­
lies but a monopoly that is governed and controlled 
by law and not permitted to charge more than just 
and reasonable rates. 

b. Standard of Review. In lntermountain Gas Company 
v. Idaho PUC, the Supreme Court set out the stan­
dard to be applied when reviewing appeals from the 
Commission. The Court stated: 

Our purpose is not to analyze each 
step of the rate-setting process to 
determine whether the regulatory 
agency was correct in its decision, 
but to look at the overall effect of 
the rate fixed to determine whether 
the return to the utility is reasonable 
and just. As the Supreme Court of 
the United States stated, in Federal 
Power Commission v. Hope 
Natural Gas Co., 320 U.S .  59 1 ,  "It 
is not the theory but the impact of 
the rate order which counts. If the 
total effect of the rate order cannot 
be said to be unjust and unreason­
able, judicial inquiry under the Act 
is at an end. The fact that the 
method employed to reach the result 
may contain infirmities i s  not then 
important . . . .  " 

97 Idaho 1 1 3, 1 20, 540 P.2d 775, 782 ( 1 975); Utah 
Power & Light Company v. Idaho PUC, I 02 Idaho 
282, 629 P.2d 678 ( 1 98 1  ) . 
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c. PURPA Cases . On several occasions, the Idaho 
Supreme Court has reaffirmed the Commission's 
authority to implement the policies of the PURPA. 
The United States Supreme Court has held that i t  is 
constitutional that the PUC enforce PURPA stan­
dards promulgated by the FERC.  FERC v. 
Mississippi, 456 U.S .  742 (2982); Rosebud 
Enterprises v. Idaho PUC, 1 28 Idaho 609, 9 17  P.2d 
766 ( 1996); Afton Energy v. Idaho Power Company, 
107 Idaho 78 1 ,  693 P.2d 427 ( 1 984). 

d. Disbursement of Sales Premium. When investor­
owned utilities sell utility assets above book value, 
case law provides that ratepayers receive the benefits 
of the transaction. In Boise Water Corp. v. Idaho 
PUC, 99 Idaho 1 58, 16 1 -62, 578 P.2d 1089, 1 092-93 
( 1978), the Idaho Supreme Court held that ratepayers 
are entitled to the above book proceeds for the sale 
of depreciable property. Miles v. Idaho Power, 1 1 6  
Idaho 635, 778 P.2d 757 ( 1989). A s  mentioned else­
where, Idaho Code § 6 1 -502 also provides that the 
gain (or profits) upon sale of a utility's water right(s) 
used for generation "shall accrue to the benefit of the 
ratepayers." 

e. Snake River Antitrust Case. In late 1996, the newly 
formed Snake River Valley Electric Association sued 
UP&L (PacifiCorp) alleging that the utility had vio­
lated federal antitrust laws by preventing the 
Association from providing electric power to 
PacifiCorp's existing customers and to the potential 
'new' customers in the area surrounding Idaho Falls. 
PacifiCorp defended against the action arguing that it 
should be immune from federal antitrust l iability 
under the State Action Immunity Doctrine first laid 
out in Parker_ :v..J3row11, 3 17 U.S. 341 ( 1 943). More 
specifically, PacifiCorp argued that its conformance 
to the ESSA shields it from federal antitrust liability. 
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In April 1997, the federal District Court 
issued a memorandum decision and holding that the 
ESSA did not grant antitrust immunity to PacifiCorp. 
Using United States Supreme Court precedent, the 
District Court noted that State Action Immunity 
would only be conferred upon PacifiCorp if: 1) the 
ESSA clearly articulated and affirmly expressed state 
policy permitting anti-competitive conduct by regu­
lated parties; and 2) that the state "actively super­
vised" the anti-competitive actions of private parties 
to ensure that the state's interest are being met. 
California Retail Liquor Dealers Ass'n. v. Midcal 
Aluminum. 445 U.S. 97 ( 1 980). While the Court 
held that the ESSA clearly articulated the state poli­
cy that allowed PacifiCorp to prohibit access to its 
current customers, the Court concluded that the 
Comp.my had not demonstrated as a matter of law 
that the state of Idaho actively supervised the imple­
mentation of that policy by private suppliers of elec­
tric power. The Attorney General then entered the 
case and asked the Court to reconsider its decision. 

In April 1 998, the Court reversed itself and 
found that the ESSA did confer antitrust immunity 
upon PacifiCorp's actions. Snake River Valley 
Electric Ass'n  v. PacifiCorp, Slip.  Decision and 
Order No. 96-0308-E-BLW (April 20, 1 998). In 
essence, the District Court found that the second 
prong of the Midcal test (active supervision) was 
indeed met. The Court cited three main reasons for 
granting summary judgment to the state. First, the 
Court noted that the United States Supreme Court 
had recognized at least twice in dicta that a state 
statute may satisfy the "active supervision" require­
ment by specifically restraining competition. In 
essence, the Court recognized that the ESSA 
absolutely prohibits the pirating of current and for­
mer electric customers. The Court characterized the 
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ESSA as "self-pol icing" because it leaves no discre­
tion for anti-competitive conduct. 

Second, the Court took judicial notice of the 
state's  evidence showing four ESSA cases in Idaho 
courts. The Court observed that "the tally of [four] 
Idaho court cases involving ESSA" was exactly the 
number of decisions in a recent antitrust case from 
California where the Ninth Circuit found that four 
PUC decisions satisfied the active supervision test. 
Nugget Hydroelectric Company v. Pacific Gas & 
Electric Company, 98 1 F.2d 429 (9th Cir. 1 992). 

Third, the Court accepted the state's argu­
ment that it would be inequitable and i l logical to 
require the ESSA to be violated in multiple instances 
before State Action Immunity could be conferred. 
The Court observed that the ESSA "so unambigu­
ously forbids competition in broad circumstances 
that it is reasonable to assume that private entities 
have no difficulty understanding the statute well 
enough to comply." 

4. PUC Decisions 

a. Power Cost Adjustment Mechanisms. For Idaho's 
two utilities that are predominantly hydro generators, 
the PUC approved a power cost adjustment (PCA) 
mechanism. The PCA mechanism reflects the annu­
al variation in Idaho Power's and WWP's cost of 
supplying electricity as a result of changing stream 
flow conditions at the companies' hydro facilities. 
The PCA mechanism also contains other adjustments 
including PURPA contract purchases. The annual 
PCA rate adjustment is added to or subtracted from 
the util ities' approved rate base depending on the 
stream flows as calculated by the National Weather 
Service. Generally, in years with good stream flows, 
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rates go down because the water supply is abundant 
and the utilities are able to generate sufficient power 
at their hydro facilities. Conversely, in "poor" water 
years, rates go up because the supply of water will be 
below the established average. 

WWP's PCA mechanism was first estab­
l ished in 1 989 in Order No. 228 16 .  Since its incep­
tion, the company's Idaho customers have received 
five rebates (where rates are lowered from a base 
level) and three surcharges (where customer rates are 
increased from the base level). One of the advan­
tages of the PCA mechanism is that it mitigates sig­
nificant weather-related impacts in the company's 
operations .  WWP has recently requested that the 
PUC terminate the PCA mechanism. PUC Order No. 
27464. Idaho Power's PCA was in itiated in 1 992. 
S ince that time, there have been three rebates and 
there have been three surcharges. S ince their incep­
tions, the companies' PCA mechanisms have under­
gone various revisions to reflect changes in costs and 
other load factors. 

b. The PUC's Preliminary Investigation . In 1 996, the 
PUC undertook an investigation to examine changes 
occurring i n  the electric industry. The purpose was 
to identify issues facing Idaho's electric utilities as 
states embroiled initiate electric restructuring. In its 
findings released in August 1 996, the PUC expressed 
concern regarding the effect that "competition" will 
have on the majority of Idaho's customers. The PUC 
noted several reasons why the state should move 
cautiously i n  examining electric restructuring. First, 
the PUC stated that customers on the average pay 
some of the lowest electric rates in the nation. 
"While some of Idaho's larger customers may be 
able to obtain lower rates through contract sales with 
other energy suppliers due to their size in buying 
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power, we find that there is evidence suggesting that 
the majority of ldaho's  ratepayers may experience an 
increase in rates over the long term." Order No. 
26555 at 3 .  

Second, the PUC expressed concern that full 
or partial deregulation of the electric industry may 
result  in the diminution of the quality of service 
Idaho ratepayers currently enjoy. The 1996 power 
outages in the western United States should serve as 
a reminder about the importance of maintaining reli­
abi l i ty in the delivery of electric service. 

Finally, the PUC also expressed concern that 
if large customers were to leave the distribution sys­
tem, then smaller res idential and business customers 
may ultimately pay higher rates. This occurs 
because the remaining customers would shoulder 
costs formerly recovered from the larger customers. 

c. Unhundled Cost Cases .  In July 1997, the PUC initi­
ated an inquiry to examine the "unbundled costs" of 
Idaho's electrical suppliers pursuant to Idaho Code 
§§ 6 1 -338 and 61-339.  Unbundled costs represent­
ed the separated and categorized costs of supplying 
electric power to customers in Idaho including the 
costs of generation, transmission, distribution, and 
other public purposes .  

• Generation costs-included both fixed costs 
(primarily return on investment and deprecia­
tion) and variable costs including fuel, pur­
chased power, and operating and maintenance 
expenses). The PUC also included the costs of 
alternative energy sources, demand-side man­
agement, and fish mitigation costs in this cate­
gory. 
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• Transmission and distribution-costs included 
in this category are generally described as the 
costs for transmission and distribution facilities, 
metering, meter reading, bill ing, and other cus­
tomer services. 

• Public purpose costs included-universal serv­
ice (which does not currently exist) and low­
income assistance. 

• The three large investor-owned utilities are to 
annually update its unbundled cost report on or 
before July of every year. PUC Order Nos. 
272 1 1 ,  27676, 27678, and 27679. 

d. FMC-Idaho Power Contract. In April 1 998, the 
PUC approved a new contract between Idaho Power 
and its largest customer, FMC. Historically, the 
largest customers of an electric utility have been pro­
vided service under a "special contract."61 Special 
contracts allow a utility and its largest customers to 
customize services and rates to better suit the 
requirements of both. As the case with any special 
contract, the PUC's responsibility is to determine or 
apportion the costs of serving that customer and 
establish the rates necessary to recover the costs. 
PUC Order Nos. 2755 1 and 27463. 

The April contract replaced a 25-year-old 
contract previously entered into in 1973. Under the 
1973 contract, Idaho Power supplied FMC with 
interruptible electric power in two blocks-120 mW 
of primary power and 120 mW of secondary power. 
Under the old contract, when the power was inter­
rupted by Idaho Power, then the utility would use its 
"best efforts" to replace the power from other 
sources. In the last six years, this replacement power 
cost Idaho Power an average of $3 . 1  million per year. 
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Under the new contract, power is still pro­
vided in two blocks-the first being 1 20 mW and the 
second being 1 30 mW. However, the first block is a 
fixed-priced, "take or pay contract." In other words, 
Idaho Power recovers its ful l  cost of providing power 
whether FMC uses the power or not. The second 
block of pricing is supplied by Idaho Power only 
upon FMC's written request. The price of power 
supplied for the second block is established by the 
existing market price. FMC pays all transmission 
and transaction costs required to deliver the second 
block of power. If FMC calls for the second block of 
power and then is unable to utilize that power (e.g., 
because one of its phosphate furnaces is down), 
FMC notifies Idaho Power that the util ity may sell 
the power elsewhere or use it to serve other cus­
tomers. All costs associated with such transactions 
are borne by FMC. If Idaho Power sustains a loss by 
selling the second block of power, then FMC pays 
the shortfall. If Idaho Power can dispose of the sec­
ond block of power at a profit, then the profits are 
shared 75% for FMC and 25% for Idaho Power after 
FMC pays all transaction costs. At all times, the 
power is purchased by and sold by Idaho Power. 

In  approving the contract, the PUC found 
that the new contract represents a substantial rate 
i ncrease over the old contract. The PUC also 
acknowledged that the utility would avoid the annu­
al cost of $3 . 1  million for replacement power and the 
"take or pay" provision for the first block of power 
will fully recover Idaho Power's costs. Turning to 
the second block, the PUC specifically found that 
FMC will not use the provisions "as an entrepreneur 
enterprise." The resale provision for the second 
block is only intended to allow FMC to mitigate the 
effects of buying power in advance that it no longer 
needs. To ensure that this provision is being hon-
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ored, the PUC ordered Idaho Power to report the 
sales and prices associated with the second block. If 
it appears that the resale provisions are being mis­
used, then the PUC specifically retains the authority 
to re-examine this issue. 

Some argued that FMC's ability to call for 
power and have Idaho Power sell unused power is 
the equivalent of retail competition. However, the 
PUC noted that at al l times Idaho Power was recov­
ering its full cost of serving FMC and Idaho Power 
retained ownership of all power. In its fin;t report 
(Fall 1 998), Idaho Power stated that only a small 
amount of second block power was sold since the 
contract was approved and FMC did not profit from 
the sales. 

e. Pilot Projects and Market Rate Experiments. During 
the last three years, the PUC has encouraged the 
investor-owned uti l ities to be responsive to cus­
tomers' requests for different rate structures and 
services. In its preliminary investigation mentioned 
above, the PUC encouraged utilities and interested 
groups to continue making innovative proposals. 
Order No. 26555. In response, WWP and Idaho 
Power have both implemented several experimental 
projects subject to PUC monitoring. 

In April 1 997, the PUC approved WWP's 
pilot programs known as More Options for Power 
Service (MOPS) and MOPS II . Under the M OPS 
programs, residential, commercial, and agricultural 
customers in WWP's northern Idaho service area 
were allowed to purchase capacity and energy from 
a list of eligible suppliers. In MOPS II, customers 
were provided with access to a number of energy 
service alternatives including partial wood generated 
power, partial wind generated power, 1 00% wood 
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power generation, and 100% wind power generation. 
Order Nos. 2735 1 and 26884. In April 1 997, the 
PUC approved Idaho Power's "market-based pricing 
service pilot program" in which larger business cus­
tomer could have all or as l ittle as one-third of their 
load priced at market prices. Of the ten customers 
eligible to participate in the program, no customers 
actually opted to participate in the pilot program. 
Order No. 26872. 

v. 

CURRENT CONSIDERATIONS IMPACTING 
RESTRUCTURING 

The trends and milestone events noted above found reflection in  
changes in law and regulation affecting the electric industry. Together with 
advances in technology, these factors eventually altered market structure and 
market participation in the electric business, giving rise to a significant pres­
ence of non-utility generators and creating the basis for the competitive sup­
ply of electricity at wholesale. Competitive generation and wholesale wheel­
ing form the predicate for retail electric competition.62 

A. Changes in Federal Law 

The transformation of the electric industry driven by the events 
described above was reflected in, and reinforced by, changes in federal law. 
Among the major federal enactments impacting the electric industry in thi s  
period were: 

• The Public Utilities Regulatory Policies Act of 1 978 (PURPA), 
noted earlier, created or promoted a new class of non-utility gen­
erators (small power producers and co-generators). PURPA 
facil itated the economic survival of these generators by requir­
ing electric utilities to buy their output at a price based upon the 
cost avoided by the purchasing utility in not having to construct 
its own generating plants. 
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• The EPAct granted exemption from the Public Utility Holding 
Company Act (PUHCA) for certain electric wholesale genera­
tors (EWGs), thus promoting diversification in the construction 
and ownership of generating facilities. Additionally, the EPAct 
mandated FERC authority to promote wholesale wheeling 
through open and comparable access to the interstate transmis­
sion network. Open access, by providing non-utility generators 
with the competitively neutral ability to reach distant customers, 
constitutes a key element in competitive generation. 

B. Changes in Technology 

As noted above,61 until the early 1 970s, a bigger-is-cheaper approach 
to power plant construction prevailed in the industry, driven by the perceived 
economies available from large-scale facilities. Since then, technological 
improvements in generator construction and operation have produced small­
er gas turbine units in the 1 00 to 200 mW range with average costs and oper­
ating efficiencies equivalent to larger units.64 Combined-cycle gas turbines 
reach maximum efficiency at 400 mW, while aero-derivative turbines can be 
efficient at 1 0  mW levels.65 Smaller units tend to require shorter lead-times 
for construction, can be sited strategically with respect to the transmission 
network or customer marketplace, and can be added incrementally as fore­
casted needs materialize. 

Technological improvements affect non-generation aspects of the 
industry, as well. Operationally, advances in computing and in telecommuni­
cations equipment and networks significantly enhance the real-time opera­
tional control of the network. They also improve network reliability, includ­
ing the effective integration of utility and non-utility generated power in the 
network. From a policy perspective, advances in information and communi­
cations capability make possible the real-time information systems essential 
to competitive wholesale energy markets: 

• Open access non-discriminatory transm1ss1on service 
requires that information about the transmission system must 
be made available to all transmission customers at the same 
time . . . .  
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• The Standards and Protocols, which we are adopting togeth­
er with this final rule, require Transmission Providers to 
make their OASIS [Open Access Same-Time Information 
System] nodes accessible through the Internet . . . .  We are 
requiring that nodes must support the use of Internet tools. 
The specific tools are described in the Standards and 
Protocols. OASIS users will access nodes using World Wide 
Web (WWW) browsers.ex; 

Such changes in technology alter the ways in which the industry produces and 
transmits electricity and, thus, affect the structure of the industry itself. 

C. Changes in Market Structure 

Because Jaw and technology have changed, the nature of the market­
place has also changed for buyer and seller. New, non-utility entities have 
proliferated and now participate in various market areas. Some generate elec­
tricity as independent producers.67 Others occupy the middle ground between 
generators and wholesale customers, performing in the roles of energy mar­
keters and brokers.68 Municipalities and cooperatives and, in states where 
retail competition is authorized, end users are banding together to aggregate 
demand and to negotiate for the best price, terms,  and conditions for energy 
delivery and related services.69 Such market changes can cause (or require) 
utilities to make adjustments in their operations and structures to accommo­
date or respond to new participants and to new market structures. 

D. Disintegration of Vertical Organization 

Historical justifications for the vertical integration of the typical elec­
tric util ity include economic (economies of scale and scope) and operational 
(need for real-time control and integration in a dynamic network) considera­
tions. The legal, technological, and market changes identified above tend to 
erode the basis for these justifications, at least with respect to generation. The 
technology of new generating plants produces efficiencies well below the his­
torical level of multi- 1000 mW central plants.70 The legal encouragement 
provided by PURPA and EPAct has created a class of independent generators 
who construct and market the output of such plants. The development of 
network monitoring, open access, and real-time information systems permits 
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integration of non-utility generated power without apparent threat to op�rat­
ing parameters. The emergence of marketers and power brokers provides 
effective vehicles for the sale and delivery of competitive generation to cus­
tomers in the marketplace. 

These intra-industry factors fostering competition find reinforcement 
from external developments. Other once-integrated, noncompetitive indus­
tries-airlines, trucking, gas pipelines, and telecommunications-have been 
restructured or deregulated (or both) in the past 20 years. Natural gas pro­
duction was deregulated in 1 978, though transmission and distribution 
remained regulated (subject to federal and state jurisdiction, respectively). In 
telecommunications, competitive long-distance services (AT&T) were sev­
ered from monopoly local exchange services (Bell operating companies) in 
1982. In 1 996, local exchange and exchange access functions were convert­
ed to competition, as well, by changes in federal law.11 Although the specific 
results achieved in these other areas remain subject to debate, these efforts 
clearly manifest the political affinity for competition over monopoly, which 
carries over into the current electric restructuring debate. 

The same pro-competitive economic, operational, and political con­
siderations, however, do not extend to the transmission and distribution parts 
of the electric system. In virtually all jurisdictions, transmission and distri­
bution functions and facilities continue to be viewed and regulated as natural 
monopolies. As FERC noted: 

The most likely route to market power in today's electric utility 
industry lies through ownership or control of transmission facilities. 
Usually, the source of market power is dominant or exclusive owner­
ship of the faci lities.72 

Issues concerning market power affect policy considerations for both 
generation and transmission/distribution and are addressed later in this 
Report. 
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VI. 

ELECTRIC RESTRUCTURING ISSUES 

Any effort to restructure the electric industry raises many issues 
important to consumers, utilities, emerging market participants, financial 
markets, and Idaho's economy in general. As the Alaska Legislature noted in 
establishing a joint interim committee to look at restructuring issues: 

[T]he provision of adequate, reliable, and reasonably priced electrical 
energy is essential to the daily functions, safety, and economic well­
being of Alaskans, their local communities, and the state; and 

. . .  [E]lectric utility restructuring is a highly complex issue, 
carrying with it profound implications for all classes of electrical con­
sumers; and 

. . .  [T]he implications and ramifications of such restructur­
ing deserve detailed, careful, and informed decision making by the 
Alaska State Legislature . . . 73 

Recognition of the nature and import of the major "implications and ramifi­
cations" is essential to informed, workable policy determinations. 

In November 1 997, Attorney General Lance urged the Interim 
Committee, examining electric restructuring, to consider several issues as i t  
examined restructuring.74 In particular, the Attorney General was concerned 
that introducing competition into the retail electric market place might jeop­
ardize the low rates that Idaho customers currently enjoy. He noted that the 
outcome of several studies regarding the issue of costs had different conclu­
sions. In addition, he stated that: 

Competition should not mean that rural, residential or low-income 
customers lose their electric service. Any transition to market-based 
competition must protect access at reasonable and affordable rates. 

Any deregulation must include measures to protect cus­
tomers from deceptive and fraudulent marketing practices. Clear, 
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understandable consumer information must be made available to cus­
tomers so that they may comparn, if necessary, electric service alter­
natives. 

Idaho's water rights must be protected. The current system 
of state regulation guarantees the people of Idaho the benefit of our 
hydroelectric facil ities. Retail competition should not saddle 
Idahoans with the burdens associated with hydroelectric facilities. 

Id.; See also Exhibit No. 1 2. 

Electric restructuring i s  a complex task, presenting many arcane 
issues with substantial import for Idaho's electric customers as well as its 
economy. the list and discussion of issues below, while reasonably compre­
hensive, by no means exhausts either the number or the detail of matters like­
ly to be raised when moving from a regulated to a competitive market fo · 
retail electric energy and associated services. 

A. Cost Classifications 

Any discussion of restructuring necessarily relates to costs. Under 
current regulatory precepts, costs of generating electricity are characterized in  
several different ways, depending upon the applicable frame of  reference. 

• Fixed vs. Variable-Fixed costs are those which do not change 
with changes in the quantity or volume of output (e.g., the rent 
paid on an office building). Variable costs change with changes 
in output (e.g., copper used to make wire). These terms have 
been occasionally equated to "Demand" and "Energy" or to 
"Sunk" and "Marginal" costs, but this may not be an accurate 
practice in every circumstance. 

• Sunk vs. Marginal-Sunk costs are those made in a prior peri­
od, are not variable over time, and cannot be avoided by reduc­
ing output. Marginal costs vary with output and are thus avoid­
able costs (i.e., by reducing or ceasing output, an entity could 
avoid incurring such costs). 
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• Demand vs. Energy-A demand charge reflects the costs of 
maintaining the level of service required by customers. It is 
based on the highest level of kilowatts required by the customer 
during a specific period, and recovers some of the capital and 
operating costs incurred by the utility in creating and maintain­
ing the capacity to meet the customer's needs (the customer's 
demand). An energy charge recovers operating costs, including 
those associated with cost of fuel for generation. 

• Book vs. Economic Valuations-Virtually all policy debates 
concerning electric restructuring presume and utilize numerical 
data based upon the costs recorded by the util ity pursuant to a 
Uniform System of Accounts or equivalent,75 regulatory­
imposed accounting scheme. These are termed book or embed­
ded costs. With respect to measures of value, economic theory 
and case law recognize other basis for valuation, often referred 
to as "economic costs." The FCC, for example, has utilized the 
standard of "forward looking economic costs" extensively in  its 
proceedings under the 1 996 Telecommunications Act. 
Differences in cost recognition arising from the imposition of 
different cost theories can greatly i mpact the financial conse­
quences of policy decisions for utiliti�s. competitors, and con­
sumers. They can also raise significant legal issues, such as con­
fiscation of property and jurisdictional inconsistency. 

• Pricing-Under regulation, costs tend to be priced on a basis of 
proved revenue requirements under the formula: 

Total Revenues = Operating Expenses+Depreciation+ Taxes+(RORxlnvestment). 

Where ROR (Rate of Return) is the percentage return a company is 
permitted to earn on its assets committed to the public's use, rates for electric 
service are then set to equal/total revenues required. However, prices for spe­
cific services under a regulatory rate design often reflect factors other than 
cost causation, such as uniform or "postage stamp" rates that reflect no vari­
ances for distance or volume factors. Market-based (non-regulatory) pricing 
may be more cost-causative, may emphasize different economic theories 
(marginal cost of production), and may be subject to other market conditions 
(e.g., pricing based upon elasticity of demand). 
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1. Historical Perspective and Background 

As discussed earlier, investor-owned utilities typically gener­
ate, transmit, and distribute electricity on a vertically integrated basis, 
to customers located in defined, exclusive serving areas and subject 
to regulation by state commissions. Traditional utilities have an obli­
gation to provide service to any customer desiring service in their 
service area. Regulation sets standards for quality, reliability, avail­
ability, and price of electric service. S tatutory and case law protect 
the electric utility's opportunity to earn a reasonable return on capital 
invested to meet the requirements of regulated service.76 

Restructuring and competition can change the underpinnings 
of this arrangement. Under competition, some (but not necessarily 
all) customers can effectively abandon their traditional source of gen­
eration i n  favor of new market alternatives. But, the costs incurred in 
building generating plants, as noted above, are long term in nature. If 
customers leave a utility's generating system without paying a share 
of those costs, the costs become "stranded" unless they can be recov­
ered from remaining customers.77 Such recovery becomes unlikely, as 
existing costs must be spread over declining volumes, thus tending 
toward i ncreased rates. In a competitive market with competitive 
alternatives, consumers cannot be expected to pay such increased 
rates. As a practical matter, the utility's charges will be forced to the 
prevailing market rates, irrespective of the effects of such rate reduc­
tions on margins and rate of return. 

"Stranded costs or investment" in generation refers to this 
decline in the economic value of generating facilities occasioned by 
the decline in the market price of electricity arising from restructur­
ing and competition. By way of a simplified example: assume a reg­
ulated monopoly utility has $ 1  of investment in generating faci lities 
and charges rates which include $0. 10 per unit/per period as the rea­
sonable return ( 1 0%) on that investment under regulation. With 
deregulation, new competitors using new technology requiring less 
investment ($0.50) can earn reasonable returns at rates reflecting 
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$0.05 per unit/per period ( 10% on this newer investment). If the util­
ity reduces its rates to that level ($0.05), as it  must to remain com­
petitive, its return ( 10%) remains reasonable only as to an investment 
of $0.50. The other $0.50 of investment, unless some disposition is 
made somewhere, earns less than a reasonable return (here, 0% ).  
Consequently, this portion of the investment has become stranded.78 

"Negative stranded costs or investment" may also emerge. 
Instead of producing a decline in the economic value of generating 
facilities, wmpetition may result in a net positive gain. Referring to 
the earlier simple example, it may be that the book value of the orig­
inal $ 1  investment has declined to $0.25 (e.g., through depreciation), 
although the facility is fully functional. At the competitive market 
rate reflecting a return of $0.05 per unit/per period, the return on the 
residual book investment is 20%, implying an economic asset value 
of $0.50. The difference between the book and economic value 
( +$0.25) is sometimes termed a "negative stranded investment."79 
Some states both recognize the concept and require an offsetting of 
negative and positive values to determine the net amount of stranded 
cost recognizable for recovery.8° For example, Montana Power 
Company recently sold most of its generating facilities for 1 55% of 
book value. In Maine, Bangor Hydro agreed to sell its hydro facil i­
ties for $89 million, when book value was about $50-$55 million.81 

2. Should Stranded Investments be Recoverable? 

As an initial matter, d isagreement may exist whether strand­
ed costs should be recognized at all .  Theories [for] and [against] such 
recognition may be briefly summarized as fol lows: 

• Social Compact Theory [For]-Under this theory, 
investor-owned utilities undertook various obligations 
imposed by regulation 1 )  beyond or different from those 
warranted by ordinary free market considerations ;  2) in 
order to address the public interest; 3) w ith an expecta­
tion that they would have a reasonable opportunity to 
recover those investments over time; and 4) over that 
period, the opportunity to earn a reasonable return there-
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on, as well. This theory derives from U.S. Supreme 
Court cases (Federal Power Commission v. Hope 
Natural Gas Co., 3 20 U.S. 59 1 ( 1 944); Bluefield Water 
Works v. West Virginia Public Service Commission, 262 
U.S. 679 ( 1 923); Smyth v. Ames, 1 69 U.S. 466 ( 1 898)), 
which recognize that a company "is entitled to ask [for] 
a fair return upon the value of that which it employs for 
the public convenience" (Smyth, supra). Idaho's 
S upreme Court has adopted this principle.82 More 
recently, the Court reiterated similar concerns in  terms 
of the reasonable expectations of investors in Duquesne 
L ight Co. v. Barasch, 488 U.S. 299 ( 1 989). 

• Confiscation [For ] -This theory asserts the right of pri­
vate property and the obligation to pay compensation in 
the case of governmental takings (U.S .  Const. Amend. 
V: " . . .  nor shall private property be taken for public 
use, without just compensation."). Historically, such 
arguments were sometimes allied with the due process 
clause, as well (Id: " . . .  nor be deprived of . . .  proper­
ty, without due process of law"; see Smyth v. Ames. 
supra). 

• Basic risk of bus iness [Against]-This theory asserts 
that all businesses are subject to the police powers of the 
state and to any necessary change i n  the exercise of 
those powers over time.83 Where property remains in 
the owner's hands and can still be put to the production 
of income, no unlawful taking or confiscation occurs 
and no separate cost recognition or recovery is required. 
This is argued to be especially true of electric utilities, 
which have been on notice for some time that the regu­
latory environment is in a state of flux. 

• Adverse competitive impacts [Against]-ln the view of 
some, recognition of stranded costs will unfairly advan­
tage the incumbent utilities who benefit from such cost 
recovery, as against new competitors who receive no 
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such compensation. In this regard, the D.C. Circuit in 
Cajun Electric Power Cooperative. Inc. v. FERC, 28 
F.3d 173 (D.C. Cir. 1994), suggested two competitive 
concerns. First, that stranded cost recovery could effect 
a tying between stranded cost charges and charges for 
bottleneck transmission faci lities. Second, stranded 
cost charges could result i n  competitive asymmetry, 
whereby the incumbent utility could compete outside its 
territory without paying the stranded cost charge, but all 
competitors within its territory would pay the cost 
charge to it. 

• Public Policy [Against]-This  view asserts that recog­
nition of stranded costs penalizes competitors and pru­
dently run incumbent utilities for the efficiency of their 
operations, by rewarding i nefficient utilities for past 
inefficiencies. 

• Sharing principles [Intermediate ]-This approach sug­
gests that stranded cost recovery mechanisms should 
require that amounts recovered by a utility for stranded 
costs be shared with consumers under certain c ircum­
stances (for example, when expected levels of stranded 
cost are not realized or when offsetting benefits are real­
ized). 

• Forced costs [lntermediate]-Here, cost recovery would 
be permitted but l imited to instances where affirmative 
regulatory mandates, initiated by the regulators, were 
the clear cause of the cost for which stranded recovery 
i s  sought. Some versions require such i mposition to be 
over the active objection of the utility, as well. 

3 .  Types and Characteristics of Stranded Costs 

The pursuit of restructuring and competition i n  the states has 
led to an expanded scope of matters encom passed by stranded invest­
ment. Current inquiries and debates generally recognize three sources 
or types of stranded costs. They are: 
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I .  Utility-owned generating facilities; 
2. Long-term fuel and purchase power contracts, such 

as those arising from PURPA requirements ; 
3 .  Regulatory assets, including: 

Deferred taxes; 
Post-retirement employee benefits; 
Nuclear decommissioning costs; and 
Demand-side management (DSM) costs.84 

Other types of costs may be also recognized for recovery pur­
poses, depending upon the policies and goals of restructuring. For 
example, costs associated with environmental protection, natural 
resource preservation, and DSM address the public good. In a com­
petitive market, however, unregulated sellers may choose not to incur 
these costs (such costs tend to produce no current income) and, thus, 
will obtain a price advantage over regulated utilities. As a result, the 
costs and the associated w ith these public benefits may, in a sense, 
become stranded. 

FERC and related judicial proceedings have identified sever­
al criteria for characterizing costs as stranded. These characteristics 
may be summarized as: 1 )  prudently incurred; 2) legitimate; 3) veri­
fiable; and 4) accurately calculated. From a different perspective, 
economic analysis may describe the essential characteristics of 
stranded costs in such terms as: 1) sunk in a prior period (before 
deregulation, actual or impending); 2) stranded by the transition to 
competition; and 3)  not marginal in nature (since marginal costs are 
avoidable). 

4. Measurement of Stranded Costs 

The measurement of stranded costs requires examination of 
the cost structure of each affected entity and econometric analysis of 
the affects of any given stranded cost recognition policy on resulting 
transition costs, residual utility investment, future utility revenues, 
and consumer price and choices. Stranded costs can be measured in 
several different ways, including: 
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a. Revenues Lost-The volume of energy produced by 
a generation facility times the anticipated market 
price of that energy per unit (under regu lation) is 
compared to the same output times the anticipated 
price under competition. The differential (if any) 
represents the amount of cost stranded by the transi­
tion to competition. Such computatiOiiS can be based 
on projections (determined up front or ex ante) or 
upon price changes experienced over time (deter­
mined during the course of i mplementation or ex 
post). 

b .  Market Valuation-The diminution in value of a 
generation facility is measured by decline i n  estimat­
ed market (sale) value of that asset, by present valu­
ation of future revenue streams under competitive 
market conditions, or by other market-related analy­
ses. 

c. Cost of Service Valuation-Declines in  values are 
determined by a regulatory type of cost of service 
analysis, based upon book costs, historical operating 
expense, and so on, adjusted for future anticipated 
changes in revenues, based in part upon the compet­
itive pricing of energy. 

d .  Bid Price-If full  divestiture of the generation facil­
i ty is required, the difference, if any, between the 
price obtai ned at arm's length for the asset and the 
book value of the asset becomes the measure of 
stranded cost. 

5 .  Mitigation of Stranded Costs 

Under some approaches, any amount of stranded costs deter­
mined by any the above methods must be diminished by any coun­
terbalancing or offsetting factors or events (mitigated). In other 
words, stranded costs are to be netted against negative stranded costs. 
For example: 
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a. Future Efficiencies-To the extent deregulation and 
competition permit or encourage changes in future 
operations of util i ty generation which result in lower 
costs of energy, those reductions are to be offset 
against the amount of stranded cost determined 
under the above theories. 

b. Buydowns of Existing Obligations-To the extent a 
generator renegotiates or otherwise reduces future 
obligations arising from power purchase contracts, 
the amount of such beneficial reduction is to be 
applied to diminish the amount of stranded cost 
determined above. 

c. Mitigation Sales-To the extent energy from a gen­
erating plant can be sold for any price in the market 
(without exceedi ng marginal costs), the amount of 
revenue generated by such sales is applied as an off­
set to the amount of stranded cost determined above. 

d. Negative Stranded Costs-To the extent the market 
value of particular generation assets may exceed 
book cost (assuming a conforming methodology for 
developing the amount of stranded costs), the excess 
in whole or in part is to be applied to reduce the 
amount of stranded cost so determ ined (in effect, 
shared w ith consumers).85 The allocation of such 
"stranded benefits" to consumers and shareholders 
may, in turn, raise other issues. 

e. True-up of Stranded Costs-Depending upon the 
methodology selected for mea�uring stranded costs, 
actual factors occurring in the market may be peri­
odically reviewed for conformity to those anticipat­
ed. For example, forecasted competitive market 
prices of X cents/kWh might be compared to actual­
ly experienced prices, Y cents/kWh.  Any resulting 
overage would be credited against future stranded 
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cost recovery, be made subject to refund, or other­
wise be applied to diminish the total recovery 
amount available. Shortfalls may or may not be per­
mitted to increase amounts recovered from stranded 
cost mechanism. 

f. Recovery Period-Stranded cost recovery plans may 
provide for a maximum period during which the util­
ity will be afforded a reasonable opportunity to 
recover stranded costs, after which no specific or 
special mechanisms for such recovery will be con­
tinued. For example, in California, utilities recover 
their stranded costs over five years. 

6. Mechanisms for Recovering Stranded Costs 

Several alternatives exist for recovering any amounts deter­
mined to be stranded. Mechanisms for recovery would include: 

a. Exit Fee-Under FERC Order No. 8 88 ,  the whole­
sale customer who departs from the utility's genera­
tion in order to buy from a competing wholesale 
source must pay an appropriate share of any result­
ing stranded cost as an exit fee from the vertically 
integrated system. This fee may be pro rated based 
upon estimations of total losses, or may be subject to 
future rebate as other customers depart from the 
anticipated (regulatory) load. 

b. Non-bypassable Surcharge-Stranded investment 
costs may be allocated and recovered from sur­
charges to other rates. For example, a surcharge 
could be levied on transmission or distribution rates. 
Further, surcharges may be targeted to specific 
groups or segments of the industry (e.g. ,  as an access 
charge on each end user, on the transmission or dis­
tribution provider, on the seller or purchaser, and so 
on.) The levying of such charges must maintain 
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competitive neutrality in the marketplace and con­
sumer equity; hence the need to ensure the charge 
cannot be bypassed by some competitors or con­
sumer segments. 

c .  Accelerated Depreciation-To the extent consistent 
with other factors (e.g., the degree of separation 
required), stranded costs may be recovered by per­
mitting a period of accelerated depreciation to be 
applied against util ity-owned generation facilities. 

d. Price Cap or Other Incentive Regulation-To the 
extent consistent with other factors (e.g., the degree 
and timing of deregulation), alternative forms of reg­
ulation may be invoked to permit utility management 
to recover stranded costs through a more flexible 
regulatory regi me, such as price cap regulation. 

In summary, stranded investment generally refers to genera­
tion, long-term power contracts, or other investments and commit­
ments undertaken during regulation with the expectation that over the 
course of t ime (under continued regulation) a reasonable opportunity 
to recover such investments would be afforded. A change to compet­
itive market operations can alter such expectations, particularly 
where deregulation removes historical cost recovery mechanisms and 
new market mechanisms do not afford equivalent recovery opportu­
nities. The legitimacy of such expectations, the degree of recogni­
tion, and the means for recognition in the future are all issues of suh­
stantial consequence for those determining, implementing, operating 
under, or obtaining energy from a restructured industry. 

C. Network Structure and Operations 

The degree to which the control of monopoly transmission/distribu­
tion facil ities must be separated from competitive generation in an integrated 
utility (e.g., a utility that owns generation, transmission, and distribution in a 
single enterprise) depends upon several considerations. First, there is the 
potential for use of the transmission facilities i n  an anti-competitive fashion 
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(e.g., where the utility preferentially dispatches its own power to the detri­
ment of a competitor). Second, there is the degree to which separating gen­
eration and transmission is necessary to advance other policy goals, such as 
improving the identification, quantification, and recovery of stranded costs.86 
Third, even if transmission and distribution remain regulated activities after 
separation, it may be desirable to implement some alternative form of regula­
tion intended to promote more efficient and effective provisioning of such 
regulated services. 

I . Vertical Disintegration 

Some believe the combined ownership of generating, trans­
mission, and distribution facil ities may pose the actual or apparent 
opportunity for anti-competitive behavior. Generation is i ncreasing­
ly viewed as a competitive activity; transmission and distribution are 
generally regarded as monopoly activities. Several alternatives of 
addressing anti-competitive concerns or market power arising from 
sm:h combinations would include: 

a. Corporate Divestiture-Divestiture forces the utility 
to completely separate itself (in greater or lesser 
degree) from both the control of and the ownership 
of the generation facility. This can be accomplished, 
for example, by the required sale of the generating 
assets and retention of the transmission assets (or 
both or the reverse); by assigning the generating 
assets to a subsidiary company and selling or spin­
ning off that company; by placing the assets in a sep­
arate operating trust; or by other means. The cost of 
such a requirement can be high directly (legal and 
financing fees, especially if the assets are indentured, 
as most are) and indirectly (loss of personnel, loss of 
internal cost sharing). 

b .  Fully Separated Affiliate (FSA)-The assets and 
operations are assigned to a separate legal entity. 
That entity is under the common ownership of the 
utility business, but control is attenuated by requiring 
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separate directors and officers, separate accounting 
records, separate employee groups, separate infor­
mation systems, and so on. Of importance, internal 
information flows between parent and subsidiary are 
adjusted to ensure that the subsidiary receives no 
preference in quality, quantity or timing of competi­
tively valuable information relative to other competi­
tors in the marketplace. This approach entails some 
expense and inefficiency on the part of the utility, but 
less than above. It may also afford less protection 
against anti-competitive behavior, depending upon 
other factors (such as the degree of ongoing regula­
tory antitrust oversight of the monopoly activity, the 
number and strength of the competitors in the mar­
ket, and so on). 

c. Accounting Safeguards-The assets and operations 
remain within the corporate entity, but are subjected 
to defined requirements for separate accounting 
records, separate operating personnel, separate office 
space, and so on. Currently, the Federal 
Communications Commission (FCC) utilizes this 
approach in defined circumstances in the telecom­
munications industry. The financial costs are less; 
but so, arguably, are the anti-competitive protections. 

d. Integrated Systems Operator (ISO)-Either as part 
of the competitive separation issue, here, or in con­
nection with "Transmission Restructuring," below, 
the actual real-time and day-to-day operations of the 
monopoly transmission network may be entrusted to 
a neutral third party termed the "integrated systems 
operator," also known as the regional transmission 
operator.87 The authority of the ISO and the degree 
of utility participation/representation i n  the ISO are 
policy issues in part influenced by the degree to 
which separation (to avoid anti-competitive influ­
ences) is found appropriate. 
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Variations of the above (as well as other methodologies) can 
be developed, but the separation of generation from transmission 
implicates both competitive and efficiency issues of consequence to 
any public policy determination. 

2. Generation 

Generation is an extremely important issue to the State. 
Historically, significant state control attended construction and oper­
ation of generating facilities, and the pricing of energy derived there­
from. In several i nstances, however, practical authority is shared 
with FERC, particularly with respect to the licensing and re-licensing 
of certain hydroelectric facilities (see 1 6  U.S.C. § 797(e)). State con­
trol may be eroded further to the extent market forces, facilitated by 
policies of FERC and states other than Idaho, transform electric ener­
gy into a commodity available for sale nationwide in interstate com­
merce, at market-driven prices. 

3 .  Transmission 

Several states have favored or adopted competition in gener­
ation. Unlike generation, however, transmission i s  not yet practica­
bly liable to facilities-based competition. Cost and environmental 
concerns make the building of large-scale, duplicative, competing 
transmission lines economically and legally i mpracticable. 
Transmission, therefore, is generally considered an essential facility 
or a "bottleneck facility" which, under applicable legal precedent, 
must be made available to competitors on a reasonable basis.88 Since 
generation must get to the customers via transmission facilities, the 
current industry structure unavoidably amalgamates competitive with 
non-competitive activities. "Unbundling" utility prices, i .e. , separat­
ing generation, transmission, and distribution costs, is often viewed 
as a necessary precursor to deregulation. 

At the interstate wholesale level, FERC has determined that 
to the extent the transmission owner is a h istorically integrated elec­
tric utility and retains ownership of its transmission faci lities, the 
principle of competitive neutrality requ ires several things.89 First, the 
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owning uti l i ty must make that facility available to competitive gener­
ators, a requirement termed "open access." Second, for such access 
the utility must charge competitors no more than it would charge 
itself for transporting similar amounts of electricity. In FERC's 
phraseology, such charges are to be "comparable," as are the other 
terms and conditions under which transmission is provided to trans­
mission customers. While the utility may not actually charge itself in  
the cash-and-carry sense (depending upon the form of competitive 
regime imposed), it must impute as part of it costs of doing business 
the amount comparable to that actually being charged to competi­
tors.90 Third, included in the terms of comparability is a requirement 
to provide competitors with the same real-time information used by 
the utility in scheduling its own generation and i n  maintaining the 
operating parameters of the dynamic network described earlier.91 

Relevant transmission issues would include: 

a. Open Access Requirements-Competitors need the 
legal right, the physical abil i ty, and the necessary 
real-time information in order to interconnect and to 
dispatch competitively generated power. 
Competitive restructuring plans generally consider 
and provide for mechanisms that assure these capa­
bilities. The ISO or Transco (if one is mandated) 
may be tasked to create and administer standards that 
effect these goals. 

b. Monopoly Regulation-Since transmission facilities 
continue to be bottleneck in character (as discussed 
above, replication by would-be competitors is too 
impracticable), they require continued regulatory 
oversight as a monopoly. This requirement for con­
tinued regulation may: 1 )  affect the degree of 
"Separation" desired or required of a vertically inte­
grated utility; and 2) provides the means for defining 
and enforcing "Open Access," discussed next. 

c. Open Access Tariffs and Operating Information-To 
make effective use of physical access to the grid, a 
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competitive generator requires: 1) terms and condi­
tions of access; and 2) real-time information con­
cerning the available capacity on that grid. These 
requirements permit competitors and consumers to 
make economic decisions concerning power sales 
and purchases and to secure the timely dispatch of 
power to carry out the sale. Under FERC formula­
tion, transmission providers must file tariffs describ­
ing the particulars of the transmission service they 
will offer (these can be extensive, complex docu­
ments), which must reflect the same terms and con­
ditions as those attending the utility's own use of the 
network ("comparability"). Under other formula­
tions, the ISO performs the task of maintaining and 
publicizing the terms of access. Separately, FERC 
mandated an "Open Access Same-Time Information 
System" system ("OASIS") to provide open access 
transmission customers (including competitive gen­
erators but also brokers, marketers, etc.) with the 
same information concerning network availability as 
utilized by the utility itself. 

d. Costing and Pricing-Setting the rates for transmis­
sion can involve many of the issues of cost verifica­
tion, prudence, and rate design typically associated 
with the current regulation of vertically integrated 
utilities. In theory, the absolute level of such costs 
should not affect competitive neutrality (since all 
generators pay the same under open access). In at 
least one area (the separation or disaggregation of an 
integrated utility), the misallocation of such costs 
may adversely impact competition by fostering 
unfair economic advantage. Further, transmission 
rates may become the vehicle for stranded cost and 
other transitional cost recovery. Such transitional 
costs need to be bifurcated (i .e., analyzed separately) 
from the costs associated with transmission in order 
to avoid confusion and unintended policy effects.92 
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4. Local Distlibution 

Unlike wholesale, retail wheeling is a function of state juris­
diction and policy, but many of the considerations attending trans­
m ission at the federal level also apply to local distribution. Local dis­
tribution facilities also tend to be bottleneck in nature and owned or 
controlled by the vertically integrated utility which also owns the 
generation and transmission faci l ities.93 Therefore, issues concerning 
transmission access may also arise with respect to local distribution 
access where retail-wheeling policies are contemplated. 

Historically, distribution is subject to state jurisdiction, 
although some may argue that FERC Order No. 888 should be inter­
preted as impinging this jurisdiction. As noted earlier, Order No. 888 
sets forth seven criteria for characterizing facilities as local distribu­
tion: 

1 .  System i s  in  close proximity to retail customers; 
2. System exhibits radial architecture; 
3 .  Power flows enter and rarely leave system; 
4. Power in system is rarely reconsigned or transported 

elsewhere; 
5. Power is consumed in restricted geographic area; 
6. Meters are positioned at the transmission/distribution 

interface; and 
7. System power operates at reduced voltage levels. 

However, the EPAct and Order No. 888 address only interstate, 
wholesale wheeling. The statute to the states (see 1 6  U.S.C. § 
824k(h)( l )) reserves local or retail distribution matters. 

Retail wheeling raises many issues. Utility costs and rate 
processes may not be geared to reflect unbundling and pricing of dis­
creet services. Multi-party access to the local distribution system 
requires extensive operational, financial, and rate making adjust­
ments. The local distribution system itself (like the transmission sys­
tem) is a bottleneck faci lity, and thus issues concerning equal access, 
ownership, and operation also arise at this level. The issues <level-
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oped above concerning vertical integration, ISO functionality, and 
incentive regulation generally apply to local distribution matters as 
well. 

D. Market Structure 

In  the past, the consumer purchased electricity as a delivered service, 
priced on a cents/kWh basis. Competition in generation will permi t  a whole­
sale consumer (at the interstate level) to purchase electrical energy and ancil­
lary services separate from the regulated transm ission service. Retail wheel­
ing would permit the end user customer (at the local level) to buy electricity 
on an unbundled basis, separate from distribution and other customer servic­
es (e.g., meter reading).94 These capabi lities impact both buyers and sellers, 
and the product they buy and sell. 

1 .  Seller Considerations 

Disaggregation and open access permits new market partici­
pants to emerge, since exclusive, monopoly service areas and vertical 
integration are no longer bars to market entry. These new entrants 
typically come in three varieties :  

"Aggregator"-An individual or entity that combines the 
loads of multiple end-use customers in facilitating  the sale 
and purchase of electrical energy, transmission, and other 
services on behalf of those customers; 

"Broker"-An individual or entity that arranges the sale and 
purchase of electric energy, transmission, and other services 
between buyers and sellers, but does not take title to any of 
the power sold; and 

"Marketer"-An individual or entity that buys electric ener­
gy, transmission, and other services from traditional utilities 
and other suppliers, and then resells those services at whole­
sale or, where retail competition is permitted, to an end-use 
customer.95 
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Current regulation often does not apply to these entities, 
which may not meet the applicable statutory definition of "utility." 
Accordingly, new legislation may be required to provide protection 
for consumers and basic rules for new market entrants in competitive 
markets.% 

2. Buyer Considerations 

Competitive changes can impact the consumer, as well as the 
seller, in ways beyond direct increases or decreases in rates. 
Customer service processes are an example. Existing mechanism for 
recording and billing usage are based upon an integrated service 
offering from one seller. Such mechanisms and processes may be 
inadequate for a market where different sellers provide different serv­
ices. Market changes may also create pricing issues for traditional 
utilities, whose accounting systems and rate design respond to regu­
latory requirements rather than competitive market requirements. 
Current electric and telecommunications industry experience sug­
gests that changing these structures to competition can be a complex 
matter. 

Restructuring can alter what it is the consumer buys. Electric 
energy historically was delivered as an integrated service, paid for by 
the consumer as one charge on one bill. The costs of each component 
of the service (generation, transmission, distribution, ancillary serv­
ices, and customer services) were bundled together by regulators and 
charged in a single cents/kWh rate. Competitive sales of electricity in 
a competitive market tend to disaggregate or unbundle these services 
into discreet service offerings, no longer proffered by a single source 
on a single bill .  As with telecommunications, consumers may face 
choices and buying decisions for which their prior experience affords 
inadequate experience. 

E. Market Power 

The phrase "market power" has recently come to the fore in policy 
debates arising from electric restructuring. The phrase refers to the influence 
that any particular owner of generation capacity may be able to exert in a 

74 



ELECTRIC UTILITIES RESTRUCTURING 

newly deregulated, competitive generation market. As described by the 
Competitive Policy Institute: 

But electric restructuring has an Achilles' heel. Its 
promised benefits-increased efficiency, lower prices and 
wider consumer choice-depend critically on the assumption 
that newly deregulated generation and retail services markets 
will actually be competitive so that market forces will disci­
pline sellers. 

What can go wrong? S imply put, owners of deregu­
lated generating plants and retail marketers of electrici ty 
could have market power. Generators in a region may be able 
to keep deregulated prices of electricity above competitive 
levels and earn supra-normal profits while depriving con­
sumers of some of the benefits of restructuring. If deregulat­
ed retail marketers of electricity are shielded from the pres­
sures of competition from other providers, the result will be 
predictable: consumers will pay too much for electricity.97 

In other words, to the extent policy-makers choose competition as the vehicle 
of public policy, it  may prove necessary to look more closely at the assump­
tions and conditions underlying competition. Deregulation is a part, but may 
not be the whole, of ensuring the conditions of effective competition. Other 
steps to reduce or control concentration in generation may also prove neces­
sary. 9K 

F. Consumer Issues 

1 .  Background 

Historically, the typical local electric utility offered electric 
energy as part of a "bundled" service offering which included: 1 )  the 
electric energy itself; 2) delivery of that energy to the customer's 
premises; 3) meter reading; 4) bill ing; 5) customer services; and other 
matters. Under local distribution competition, (retail wheeling or 
direct access,) electric energy is sold to end users separately from 
other services ("unbundled"). In theory, individual consumers obtain 

75 



SPECIAL REPORT 

the ability to select their energy provider ("choice"), as they select 
their long distance company (and in some areas, can now select their 
local exchange service provider). 

Burdens, however, may come with sue� henefits. Retail 
wheeling raises consumer information, universal service, and con­
sumer protection i ssues. Consumers are used to one-stop shopping 
for eiectricity (unlike electrical appliances). As services become 
unbundled, confusion over the choices offered may be anticipated. 
Rates for some market segments may increase as unbundling occurs, 
since under competition rates are driven towards cost (cost causation, 
supply and demand) .  High cost low /volume customers may prove 
unattractive and therefore may be unserved or served at higher prices 
in a competitive market. Large volume customers (industrial and 
commercial) may receive more (or all) of the benefits of competition. 

Basic service assumptions may change, as well. Consumers 
are general ly used to dealing with the local electric company in a reg­
ulated context which emphasis customer service and responsibility. 
The appearance of unregulated, non-utility sellers of energy can 
obscure accountability for service provisioning, create consumer con­
fusion, and result i n  abuse of consumer interests through improper 
business practices. While the majority of new entrants may well 
prove reliable (especially since customer loyalty and product identi­
fication are important elements of competitive service provisioning), 
new laws may be necessary to establish minimum codes of conduct 
and to extend minimum levels of supervision to market participants 
not subject to regu latory oversight as "utilities." 

Achieving materially improved benefits to the consumer is a 
primary goal of and justification for public policy activity in  the mat­
ter of electric restructuring. Although it is intregal to the American 
economic system, competition is not without its drawbacks from a 
consumer perspective. In seeking to improve consumer welfare, pol­
icy-maker1o. must be concerned with unintended consequences 
adverse to the very people they seek to benefit. Several major con­
sumer issues are discussed below. 

76 



ELECTRIC UTILITIES RESTRUCTURING 

2. Universal Service 

The transition to competition may raise issues concerning the 
affordability and availability of minimum acceptab!i;- levels of serv­
ice to all members of the public. In competitive markets ,  prices tend 
to be driven toward costs, in both an upward and downward direction. 
Prices for the same quantity of electricity can be different for differ­
ent products, different market segments, and different customer class­
es. Customers in remote or high-cost areas; customers who offer rel­
atively little revenue potential ; and customers with undesirable eco­
nomic characteristics (e.g., poor credit, poor housing) may not attract 
a seller in a competitive market. Additionally, deregulation may 
remove the basis for mandating service to such customers. 

Ensuring the availability of affordable, quality service to all 
consumers requires consideration of several matters: 

a. Provider of last resort-The existence of a competi­
tive marketplace assumes that there are a number of 
willing sellers of electricity. If all consumers are to 
have access to electricity, someone must have the 
responsibility for providing, as a last recourse or an 
a default basis, system connection (connecting the 
customer premises and the distribution system) and 
energy provisioning (procuring and delivering to the 
end user electric energy in base amounts and at base 
quality levels sufficient to meet acceptable public 
interest standards).99 

b.  Basic service package-Public policy m ay establish 
a defined list of services/energy quantities/pricing 
schemes to meet needs otherwise not addressed by 
the marketplace, including "lifeline" service levels 
and rate support. For example, investor-owned pub­
lic utilities in Idaho are prohibited from disconnect­
ing electric or gas service in  the winter months of 
December, January, and February for public health 
and safety reasons, but may disconnect for arrear-
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ages after the moratorium i s  past. IDAPA 
3 1 .2 1 .0 l .306. 

c .  Rate support-A competitive market forces rates 
toward costs. Past regulation may have moved some 
rates above costs in order to sustain other rates at 
below cost levels (implicit subsidies). For example, 
some argue that it is more costly to serve the more 
sparsely populated portions of rural Idaho than the 
more urban areas. Under the concept of rate averag­
ing, all similarly situated customers in a particular 
class pay the same rate averaged across all customers 
(e.g . ,  residential) to meet the average costs of serving 
the entire class without regard to urban or rural loca­
tion. Unbridled competition will tend to force aban­
donment of such practices, forcing costs associated 
with universal service to be recovered externally (if 
at all) through taxation or welfare mechanisms, or 
internally through surcharges on other services. See 
Idaho Code §§ 62-6 1 0  and 62-6 10A through -6 1 0F 
regarding telecommunications rate support. 

3 .  Consumer Education and Protection 

Protection of the public interest and effective functioning of 
the competitive marketplace are each promoted by consumer aware­
ness. Prior experience with an integrated, regulated market may not 
fully prepare consumers for the new choices and new responsibilities 
inherent in competition. States that have transitioned to competition, 
specifically provide funding for educating consumers about the trans­
formation of the industry. 100 As they seek revenue opportunities, new 
entities may appear i n  the market that do not have a record of serv­
ice, experience, or commitment with respect to customers in the serv­
ing area. The public interest may require specific state efforts to 
anticipate these developments through such measures as: 

• Determination of educational information in market 
transition (unbundling costs, introduction of choice, 
outcome if not switch suppliers); 
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• Identification of matters warranting consumer protec­
tive actions (e.g., customer slamming, misrepresenta­
tion, truth in advertising (labeling) standards, registra­
tion of market participants within the State, and so on); 

• Delineation of an appropriate scope for protection and 
educational programs; 

• Planning for the identification and recovery of costs 
associated with such programs (which could implicate 
other policy issues, such as competitive neutrality); and 

• Determination of the appropriate monitoring and 
enforcement mechanisms (e.g., market v. antitrust 
issues, oversight agencies (OAG v. PUC).) 

G. Financial Market Issues 

Changes in industry structure and regulatory regimes may impact the 
ability of market participants to raise capital or the cost of that capital. Many 
relevant factors impact the perception or reality of risk (operating or finan­
cial), which in tum can result in increased cost of capital and concomitant 
increases in cost of service to the consumer. General financial market con­
siderations would i nclude: 

I .  Uncompensated Takings-Non-recovery of  stranded costs, 
which result in write-downs on utility balance sheets and conse­
quent non-recovery for investors. 

2. Impairment of Contract-Disavowal of long term power con­
tracts, which leaves alternative suppliers of generation (co-gen­
erators, IPPs) w ithout revenue streams to pay back investors. 

3. Transitional Certainty and Foreseeability-The degree to which 
restructuring allows a period of adjustment and reorientation to 
new conditions for market participants (existing and future), 
thereby influencing the likelihood that prior investments will or 
will not be recovered in some manner. 

79 



SPECIAL REPORT 

4. Securitization-The degree to which restructuring permits the 
quantification of future cost recovery in the present period and 
prescribes mechanisms which assure the recovery of that quan­
tified amount over time. If so quantified, the right to receive 
those amounts can be vested as property and sold as a security 
("securitization"). Key elements of securitization involve: 

• Creating a property right in revenue streams deriving from 
trans ition charges; 

• Making both the recovery amount and the recovery mech­
anism irrevocable with respect to future legislative action; 

• Separating the credit rating rif the securitized property from 
that of the relevant utility; and 

• Insulating the securitized obligation from the full faith and 
credit of the state. 

To the degree that, in any particular jurisdiction, generating 
or transmission facilities are predominantly owned by investor­
owned utilities, policy decisions impacting market perception of the 
utilities as commercial activities can directly effect the present and 
long term costs and reliability of service provisioning. 

H. Municipal Indebtedness 

The City of Idaho Falls has financed two hydroelectric generating 
projects through the issuance of municipal bonds. In order to meet the debt 
service obligations for these two projects, the city has pledged revenues from 
the sale of electricity to retail customers and others. The original obligation 
created the bonds exceeding $90 mil l ion dollars and debt service payment 
continue until the year 20 1 5 .  The city has no ability to write-off or defer any 
of these debts. 

An assumption in issuance of the bonds was revenue from sales of 
electricity to captive retail customers as well as sales of electricity to other 
users. In a deregulated environment where retail customers are allowed the 
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ability to purchase electricity on the open market, the city would quickly find 
itself in an untenable situation. This situation might be referred to as a "death 
spiral" where retail users of electricity purchase their electricity not from the 
city, but from other providers. The city would then be forced to raise electri­
cal rates on the remaining customers in order to meet its debt service. This 
would cause the Joss of more customers and require either a further raise in 
electrical rates or attempting to find revenue from other sources. The only 
alternative available to the city would be to raise revenue from property taxes 
or to reduce other city services. 

In considering deregulation, the situation faced by the City of Idaho 
Falls must be considered. Alternatives for financing the debt service should 
be provided. Such alternatives might include allowing the city to assign debt 
obligations from the generating facilities to transmission facilities, or making 
provisions for the recovery of "stranded" or "transition" costs for resources 
with which above-market rates are associated. Finally, allowing the city to 
refinance its obligations over the entire life of the resource, which exceeds 30 
years, might also be considered. This final measure would require amend­
ment of the Idaho Constitution. 

I. Public Purpose Program 

In addition to stranded costs, other costs determined to arise in con­
nection with the change of industry structure may be identified and recovered 
through the vehicle of a transition charge. Such costs could arise in connec­
tion with specific public interest programs including: clean water or air; fish­
eries restoration; renewable resources ;  energy efficiency and conservations; 
low-income assistance; and research. 101 

Specific provision for the recovery of such costs may prove necessary 
in a competitive market because competition tends to force cost reduction 
wherever practicable. Public purpose programs, such as universal service, 
environmental protection, fisheries restoratic.n, long-term research and devel­
opment, and many other such programs, while socially beneficial, do not gen­
erate present cash flows and earnings. As a former California Commissioner 
expressed it: 
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As it begins to address these issues, I respectfully suggest to 
the [California] Legislature that the era of the investor-owned 
utility as cooperating agent in, what one commentator has 
termed, the "stealth pursuit of social and environmental 
goals" is over. In a world of competitive choice, rather than 
captive ratepayers, utilities can be expected to show stout 
resistance to the inclusion within their competitive offerings 
of any costs that are not borne by their non-utility rivals . 102 

Accordingly, policy makers should take into account the viability of 
existing support mechanisms for such programs. Where restructuring erodes 
the basis for particular cost recovery approaches, new approaches must be 
fashioned or the supported programs altered, reduced, or terminated. 

The discussion in this section hopefully reveals the complexity and 
the inter-relationship among various restructuring issues in general. It  should 
not be overlooked that at least two other major issues - water rights and 
whether Idaho customer rates will be adversely affected - have not been eval­

uated. 

VII. 

RESTRUCTURING IN MONTANA AND CALIFORNIA 

Vittually all states have considered or are examining electric industry 
restructuring. As of October 1 ,  1 998 a minority of states (about 14) appear to 
have adopted some form of deregulation. Other states are considering such 
measures. At the other end of the spectrum, several states appear to have 
made determinations not to materially alter existing industry structures or to 
formally defer further action, pending the results of activities i n  other juris­
dictions. 103 Two states - California and Montana - bear particular scrutiny. 
California because of its affect on the regional market and the deregulation 
structures it created, and Montana because of its proximity and hydropower 
similarity. 
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A. The Montana Experience 

I. Legislation 

In 1997, the Montana Legislature enacted Senate Bill 390, 
restructuring the Montana electric industry. Under the Montana 
statutory scheme, retail competition would be made available to cus­
tomers on a "rolling" basis with the largest customers being able to 
choose their electric supplier first, and eventually all customers hav­
ing the same opportunity. All customers of investor-owned utilities 
are to be able to choose their electric supplier no later than July 1 ,  
2002, subject to a two-year extension at the discretion of the Montana 
Public Service Commission (PSC). 1 1).1 In transitioning the industry 
from a regulatory to a competitiv� market, all investor-owned utilities 
are to file "transition plans" with ule Montana PSC at least one year 
prior to the implementation of retail competition. The Montana PSC 
must review the transition plans and may adjust the implementation 
dates. See Appendix. Beginning July 1 ,  1998, all investor-owned 
utilities were to establish pilot choice programs to determine the best 
way to introduce retail competition. 

Investor-owned utilities must "functionally separate" their 
generation, transmission, and distribution operations. The functional 
separation may be accomplished in a number of different ways 
including accounting safeguards, structural reorganization, or actual 
divestiture of assets. The Montana PSC was prohibited from order­
ing divestiture of generating assets and cannot prohibit a utility from 
voluntarily divesting its assets. Rural electric cooperatives were 
given the choice of opting in or opting out of retail competition. If 
they opt out, cooperatives may not offer services to customers of 
other suppliers. In addition, utilities with fewer than 50 customers 
were also excused from certain retail competition activities. 

Other significant components of the bill included: 

a. Stranded costs-investor-owned utilities are allowed to 
recover their "transition costs." These costs include the 
net unmitigatable above-market costs of generation, 
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deferred charges, PURPA contracts, transitioning costs, 
and the costs of issuing transition bonds. Transition 
costs are to be recovered through a non-bypassable 
charge levied upon all customers (except those cus­
tomers with new loads greater than 1 ,000 kW first 
served after December 3 1 , 1 996). 

b. Rate freeze-beginning July 1 ,  1998, there is a two-year 
rate moratorium for all investor-owned utility cus­
tomers. For customers who do not have choice as of 
July 1 ,  1 998, rates cannot be increased except for trans­
mission and distribution rates subject to Commission 
approval .  Exemptions to the rate freeze include 
increases for universal system benefits, state and feder­
al taxes, or an extraordinary event. 

c .  Universal systems benefit program-the benefits pro­
gram charge will be paid by all utility customers to fund 
energy conservation, renewables, and low-cost income 
energy assistant programs. 

d. PSC jurisdiction-the PSC shall continue to regulate 
retail transmission and distribution systems. The PSC 
must continue its regulatory oversight to ensure that 
competition is sufficient to prohibit anti-competitive 
pricing and practices. The PSC shall also license all 
electric suppliers, i ssue reliability and safety standards, 
implement consumer protection measures, and approve 
the issuance of transition bonds by utilities. 105 See 
Appendix. 

2. PacifiCorp's Sale of Its Distribution System 

Following passage of Montana's restructuring legislation, 
PacifiCorp put its Montana distribution facilities (serving about 
36,000 Montana customers) up for sale. After reviewing bids, 
PacifiCorp elected to sell its distribution system to Flathead Electric 
Cooperative and PacifiCorp proposed to retain all the "above book" 
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profits from the sale. The Montana PSC and the Montana Consumer 
Counsel obtained a preliminary injunction prohibiting PacifiCorp 
from completing the transaction until the Montana PSC reviewed the 
terms and conditions of the sale. 

The Montana PSC eventually approved the sale by adopting 
the Consumer Counsel 's recommendation that approximately half of 
the above book proceeds ($4 million) be returned to customers in the 
form of refunds and system improvements. More specifically, $ 1 .25 
million of the sales proceeds were to be used for system improve­
ments in PacifiCorp's existing urban service areas and remaining the 
$2.75 million would be returned to residential and small commercial 
customers in the form of refunds. Although the Montana PSC could 
not find the exact amount of the net gain on the sale, it nonetheless 
noted that customers will benefit from a significant portion of the net 
gain . 106 

3 .  Montana Power' s  Sale of Its Generating Facilities 

In December 1 997, Montana Power Company (MPC) 
announced its intention to divest its g�nernting assets and offering 
these assets for sale. In November 1998, MPC entered into an agree­
ment with PP&L Global for the sale of most of its generating facili­
ties and certain transmission facil i ties. PP&L owns generating plants 
and distribution systems in several states and foreign countries . 107 
Global declined to purchase MPC's Milltown dam currently 
impounding polluted sediments. The sale price of approximately 
$988 million is estimated to be approximately 1 .55 above MPC's 
book value. The exact c losing price of the transaction depends upon 
the sale of MPC's share of its Colstrip generating facility. Parties to 
the sale indicated that the above-book proceeds may be used to cover 
an estimated $ 1 60 million in transition expenses and to reduce an 
approximate $ 156 million in regulatory assets. Any remaining 
above-booked proceeds could be utilized to offset long-term contract 
costs. Under the terms of the agreement, MPC has a power buy-back 
provision for three years. Iii other words, Montana Power will pur­
chase power from PP&L for customers that have not selected an alter­
nntive energy supplier. The sale must be approved by Montana PSC 
and other regulatory bodies including FERC. 
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4. Ballot Initiative No. 75 

In  November 1 998's general election, Montana voters 
approved Constitutional Initiative No. 75, which provides that no 
new tax or tax increase can be enacted without approval by a major­
ity of voters in the geographic area subject to the charge. The 
Initiative also gives citizens the right to sue government agencies and 
officials if aggrieved persons feel they have been subject to an unfair­
ly leveled tax. While the constitutionality of the Initiative is current­
ly under review by the Montana Supreme Court, it has raised the 
question of whether the universal systems benefits program (men­
tioned above), which were to be assessed beginning January 1 ,  1999, 
violate the Initiative. 108 Under Montana's restructuring law, cus­
tomers were to be assessed fees for the universal benefits program at 
an annual level of 2.4% of 1 995 retail sales revenues. Various parties 
have questioned whether the Initiative is applicable to the universal 
benefits fees. 

B.  The California Experience 

1 .  Legislation 

In 1996, the California Legislature enacted Assembly Bill 
1 890 (A.B. 1 890), restructuring the California electric industry. In 
1997, the legislature enacted Senate Bil l  4 77, extending and enhanc­
ing the consumer protection provisions of A.B. 1 890 that were to 
expire on January 1 ,  2002. See Appendix. The goal of these two bills 
was to introduc·� retail competition in California so that all customers 
will have retail choice by 2002. The California Legislature believes 
that competition would lead to lower prices, promote energy effi­
ciency, and spur economic growth. Generation, transmission and dis­
tribution are to be divested from the vertically integrated investor­
owned utilities. 

A.B. 1 890 also created two new entities: 1 )  the Independent 
System Operator (ISO), and 2) the Power Exchange (PX). The ISO 
controls transmission capability and maintains a balance between 
energy demanded and energy supplied. California's three large IOUs 
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(Pacific Gas & Electric, Southern California Edison, and San Diego 
Gas & Electric) may retain ownership of their transmission facilities 
but must turn over operation of the facilities over to the ISO. The 
ISO is regulated by FERC. The PX is an auction mechanism where 
all power generators sell their power through the exchange to distri­
bution suppliers. The PX is a competitive trading location for com­
petitors to sell and distribution companies to buy power at "market­
based" rates. During the four-year transition period, all distribution 
companies are required to obtain their power from the PX. The ISO 
and PX begin operating on March 3 1 , 1 998. 

Other features of the Bills included: 

a. Stranded costs-investor-owned utilities are allowed to 
fully recover their above-market investments made 
before December 1 995 during the four-year transition 
period to conclude March 3 1 ,  2002. Stranded (above­
market) costs of PURPA and other purchased power 
contract entered into before December 1 995 are to be 
recovered over the life of the obligation. Other transi­
tion costs recovered as part of the customer transition 
charge (CTC) include employee transition costs and 
implementation costs of restructuring. Total stranded 
costs are estimated to be approximately $27 billion 
including $ 1 3  billion for PURPA and contract genera­
tors and $9.3 billion for prior nuclear investments. 

b. Rate reduction-beginning January 1 ,  1 998, residential 
and small business customers received a mandatory 
10% rate reduction. 

c. Trust Transfer Account-to achieve the 1 0% rate reduc­
tion, A.B. 1 890 allows the three IOUs to issue bonds 
sold by a state banking entity (California Infrastructure 
& Development Bank). The Bank issued approximate­
ly $6 billion in bonds to be recovered from customers 
through the year 2008. Although the rate freeze will be 
eliminated by year 2002 while the TIA charge continues 
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until 2008, it is assumed that the TIA will be offset by 
lower rates for electricity. In addition, the TIA will also 
be decreased as the principal is paid back. 

d. Public purpose programs-all customers will continue 
to pay public purpose fees to support renewables, ener­
gy efficiency, low-income program, and research and 
development. For 1998, the total revenues collected for 
these programs wi ll be approximately $505 million. 

e. PUC jurisdiction-the PUC continues to regulate trans­
mission and distribution rates through the transition 
period. In addition, the PUC is responsible for licensing 
energy service providers (ESPs), enforcing anti-slam­
ming provisions, and setting billing and pricing prac­
tices such as label ing standards for "green" power. 

f. Consumer education program-consumers will be fur­
n ished w ith information so that they may compare and 
select among the various electric products and services. 
Utilities and the PUC are required to implement a cus­
tomer education program informing customers of the 
changes to the electric industry. This program is esti­
mated to cost approximately $90 million. 

For example, the average monthly residential customer's bil l  
for 1 997 and 1 998 would compare as follows: 

1 997 Bill 

Baseline 32 kWh @ 1 1 .6¢ $38.52 
Energy 268 kWh @ 1 3.3¢ $35.64 
Above-Baseline $74. 1 6  

Total 1 997 Bil l  reduction 
Minus 1 0% 

(7.42) 
$66.74 
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1 998 Bill 
Unbundled billing detail 

PX Cost (energy) @ 2.4¢ 
(est) 

ISO (transmission) @ 0.4 
Distribution Chgs @ 3.61 
Public purpose prg @ 0.4 
Nuclear Decorum @ 0.5 
TTA Bonds @ 1 .6 1  
CTC @ 3 .4 
Total 1 998 Bill 

$ 14. 1 4  
2.40 

2 1 .66 
2.40 
3 .00 
9.66 

1 3 .22 
$66.74 
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2. Current Status 

The California market has been in transition for seven 
months. During that time, the average price for power through the 
California PX was approximately $20 mWh. The hottest August in 
California history and some outages caused that price to swing wide­
ly to as much as $ 1 00 mWh. On August 3 1 ,  high temperatures 
prompted the ISO to declare a stage II em..!rgency where the state's 
three largest distribution suppliers reduced their energy to interrupt­
ible customers. 

Despite large expenditures for customer education, only 1 % of 
the nearly I 0 million electric customers in California switched elec­
tric suppliers. See Appendix. This figure can be broken down to less 
than l % of residential customers selecting alternative suppliers to 
14% of large industrial customers switching suppliers. The total per­
centage of electric load switched to direct access was less than 9% for 
the entire state. 

3 .  Ballot Proposition 9 

Finally, consumer advocates in California managed to place 
an initiative on the November ballot that would have repealed the 
state's Electric Reform measures. California's Proposition No. 9 was 
defeated when 70% of the electorate decided not to repeal the insti­
tuted reforms. It was reported that the three large utilities contributed 
approximately $50 million in opposition to Proposition 9. 11�1 

VIII. 

CURRENT CONSIDERATIONS 

Currently, there exists no federal mandate that compels states to 
implement retail electric competition. Based upon the legislative activity in 
Congress over the last two years, it is l ikely that federal legislation will be 
sponsored by members of Congress, as well as the Administration, in the 
1 06th Congress. 1 10 Several groups are now recommending that Congress not 
implement federal restructuring. Other recent developments merit discussion. 
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A. Low-cost States' Initiative 

In a December I 0, 1 998 letter to Congress, 23 regulatory commis­
sions representing low-cost energy states argued that the decision to i ntroduce 
retail competition should be left solely to state legislators, utility regulators, 
and their constituents. Congress should not dictate if, when, and how states 
must restructure the retail electric industry. The average retail electric rate in 
the low-cost states is 5 .52¢ per kWh, more than 24% lower than the national 
average of 6.87¢ per kWh in 1996. Two-thirds of the country pays electric 
rates below the national average and 20 states pay below 6¢ per kWh for elec­
tricity. Only ten states pay over 9¢ per kWh for retail electric service. The 
average retail price of electricity in the 1 5  states that have restructured to date 
is 8.62¢ per kWh, or more than 25% higher than the national average. Exhibit 
Nos. 1 1 , 7 .  

Although some studies have suggested that electricity prices will fall 
for all users in a competitive environment, the letter states that traditional 
logic may suggest otherwise. Higher cost states may find it attractive to pur­
chase electricity of low-cost states, effectively raising prices for any native 
low-cost electricity. The letter goes on to say : 

In fact, a research paper that supports restructuring says that 
"regions of lowest price . . .  may experience slightly higher 
prices."1 1 1  The Energy Administration agreed in a 1997 paper 
on prices in a restructured market that it predicted competi­
tive prices in the Northwest and parts of the Midwest would 
be higher than higher (or regulated) prices . 1 1 2  Finally, a paper 
from the Oakridge National Laboratory suggests that retail 
competition will cause electrici ty prices in the Northwest to 
rise as producers of electricity sell their inexpensive power 
into nearby high-cost electricity markets. 1 13 

Exhibit No. 1 1  at 6. The low-cost states also expressed concern that retail 
competition may disadvantage rural customers over urban customers in mar­
kets with greater densities of customers. In addition, these states voiced con­
cerns about the areas of economic development and stranded costs. Simply 
put, the states are best qualified to determine the appropriate level of strand­
ed costs and how "negative" stranded costs should be distributed. 
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The concerns expressed by the low-cost states are similar to measures 
advocated by Attorney General Lance in January 1 998 and adopted by the 
National Association of Attorneys General (NAAG) in March 1 998. Exhibit 
No. 1 2. More specifically, the Attorney General advocated the fol lowing 
principles: 

a. States' rights. Any decision to permit electric retail competition 
is best left to the states, not the federal government. Federal leg­
islation mandating a specific form of re�tructuring or a time­
schedule for deregulation will not benefit Idaho ratepayers. 
Idaho is in the best position to take into account our local needs, 
circumstances, and interests in this complex subject. We must 
resist any federal "one-size-fits all" approach. 

b .  Water rights. The sovereignty of  Idaho's water rights must be 
maintained. Water rights, issued by the states, fuel the 
hydropower facilities supplying electricity to our homes and 
industries. The current system of state regulation guarantees 
that the citizens of Idaho receive the benefits of these facilities. 
Deregulation should not require that these benefits exit the state 
leaving Idahoans with only the burdens associated with hydro­
electric facilities. Idaho's water should not leave our state over 
transmission l ines. 

c .  Competition. Deregulation must benefit all electric users, 
including I ·'!sidential and small business customers. In Idaho, 
industrial, residential, small business and irrigation customers 
enjoy some of the lowest power costs in the nation. While some 
suggest that deregulation will bring lower prices, several recent 
studies predict higher prices in the Northwest if restructuring 
occurs. 

d .  Consumer protection. If  deregulation is to occur, it must include 
measures to protect customers from deceptive and fraudulent 
practices such as "slamming," unlawfully switching a customer 
from one supplier to another without the customer's consent. 
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Customers must be able to understand and compare electric 
service alternatives. 

e. Stranded costs. Each state must consider the appropriate recov­
ery of stranded costs or assets consistent with equitable princi­
ples and past regulatory decisions specific to each state. 
Stranded costs represent a significant issue in the transition from 
a regulated to a competitive market. 

NAAG's resolution adopting these and other principles 1s contained in 
Exhibit No. 1 3. 

C. Interim Committee's Recommendations 

The Idaho Legislative Council's Committee on Electric Utilities 
Restructuring1 14 studied the issue of deregulation from the Idaho perspective. 
In December 1 998, the Committee issued its Final Report. See Exhibit 1 4. 
The Committee's Final Report, recognizing the complexity and importance of 
the issue to Idaho, made the following seven recommendations: 

1 .  Our Congressional delegation vigorously oppose further 
deregulation at the federal level; 

2. No state legislative actions be taken at this time that would 
encourage retail electric power restructuring; 

3 .  State statutes dealing with the production and delivery of 
electric power be reviewed and clarified, where appropriate; 

4. Water resource questions be given more study and scrutiny to 
determine any risks to water rights, to changes in river oper­
ations, and to the management of the state's water resources; 

5 .  Legislation be considered to allow inspection of books and 
records by the Public Utilities Commission of subsidiaries 
and affiliates of energy-producing utilities so that activi ties 
of these otherwise non-regulated entities do not deleteriously 
affect ratepayers; 

6. There be follow-up on the issues of the BPA Residential 
Exchange Credits; and 

7. The Committee be authorized to continue for the next 
Legislative Term. 
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Exhibit No. 14 at 5-6. 

None of the Committee's recommendations are contradicted by this 
Report. The complexity of the issues presented demands a well-focused leg­
islative policy for Idaho. There are, however, a number of issues that must be 
addressed regardless of the status quo recommendations of the Committee. 

IX. 

CONCLUDING COMMENTS 

It is clear that the complexity of the deregulation debate and its 
importance for Idaho cannot be overstated. The hallmark of Idaho's power 
system has always been universal, reliable service at reasonable rates. This 
has been thanks, in no small part, to Idaho's hydroelectric generating 
resources and its responsible, well-run utility, cooperative, and municipal sys­
tems. The regulated power system in Idaho and the United States has served 
us well. The pivotal question then is :  What benefits, if any, can Idaho expect 
from deregulation of the industry? Direct access to the retail power markets 
may well be to the advantage of some customers, notably the large business 
and industrial customers. However, such access may be less advantageous to 
the smaller business, irrigation, and residential customers than provided by 
the current regulatory scheme. 

Proponents of deregulating the industry cite lower costs resulting 
from competition as the primary advantage to be gained. S ince Idaho already 
has some of the lowest retail power rates in the country, how will "competi­
tion" in a deregulated industry benefit Idaho? The answer to this question 
involves economic and other factors that are beyond the scope of this Report. 
In theory, deregulation could reduce power costs in high cost states. But, such 
reductions could well result in higher rates for low cost states such as Idaho. 
Any expectation that retail power competition will flourish in Idaho upon 
deregulation is questionable because of the sparse and diverse population of 
this state. The Treasure Valley or other metropolitan areas may be attractive 
to entrepreneurs, but the more sparsely populated areas would not need to 
brace for a rush of competition. It is precisely the sparsely populated rural 
nature of most of Idaho that has been the basic driving force behind the tra­
ditional customer classes and rate averaging that lie at the heart of the current 
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successful regulatory scheme. Availability of power to all customers at rea­
sonable prices regardless of the load demanded (universal service) is a fun­
damental expectation of Idaho customers that has developed over decades of 
regulated service. Deregulation must not defeat this expectation. 

Unlike the telecommunications industry, there remain few "techno­
logical breakthroughs" which can be expected from deregulation of the power 
industry. In telecommunications, the consumer benefited from technological 
advances in the fields of satellite transmission, cellular telephone (wireless) 
availability, and increased capacity and speed of data transmission, along with 
a large number of customer convenience options such as caller l.D., three­
way calling, call rejection, and call waiting. In the power industry, barring 
highly unlikely developments, power will always be transmitted and deliv­
ered on hard wire. Other than the combined-cycle gas turbine and "real time" 
information availability (computerization of the industry), there have been no 
significant technological developments in generation, transmission or distri­
bution in decades, and none are on the horizon. Deregulation may spur com­
petition in generation by virtue of the opportunity for private entrepreneurs to 
design, site, and construct small generating facilities. However, this opportu­
nity currently exits under PURPA and utilities have always had this generat­
ing option available. 

Because of its low-cost status, Idaho should theoretically ignore the 
trend toward deregulation. However, the power system functions well pri­
marily because of its "interconnectedness"-Idaho's power supply system is 
irretrievably l inked to those of the region, as well as Canada. The power sys­
tem in the Pacific Northwest pivots around the BPA, which owes its existence 
and function to federal, not Idaho, law. BPA's role i n  the regulated power sys­
tem is control led by Congress and can be modified, expanded or eliminated 
by Congress.  The response of the BPA to deregulatory pressures wil l  impact 
the power supply for Idaho, particularly for the cooperatives and municipally 
owned systems. Idaho should monitor what BPA intends to do, or what BPA 
may be required to do by Congress. Idaho must either have the knowledge to 
accurately anticipate the BPA's moves or Idaho must wait until the BPA acts. 
This same approach applies to the actions of adjacent states and to the actions 
of Congress and the FERC. Therefore, at least to a substantial extent, Idaho's 
choices on deregulation issues may be narrowed or, in some instances, even 
eliminated by decisions made by the legislatures of surrounding states and 
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Congress. Idaho, at worst, may be inexorably driven to deregulate the indus­
try. At best, Idaho may be able to carefully craft and structure a strategy and 
accompanying legislation to avoid broad deregulation to, at least in part, insu­
late Idaho ratepayers from anticipated increases in cost of power and to pre­
vent the exportation of Idaho's inexpensive hydroelectric power (water 
resources) to its high cost neighbors. 

The letter to Congress from 23 regulatory commissions representing 
low cost energy states, Exhibit l l ,  urged Congress to reject any federally 
mandated deregulation of the industry. Fortunately, such opposition to feder­
ally mandated deregulation, when taken together with the decidedly mixed 
results flowing from states that have adopted deregulation, has abated the 
ardor of some advocates for deregulation in Congress. 

Even the use of the term "deregulation," to describe the debate over 
access to the retail power market, may be misleading. It is virtually incon­
ceivable that such an all-pervasive industry charged with the generation and 
delivery of a fundamental and necessary commodity consumed by every per­
son and business in the United States will ever be truly "deregulated." 
Rather, deregulation wil l  likely bring a change in the nature and source of the 
regulation of the industry and shift regulatory authority from the states to the 
federal government. The industry is too important, too interconnected, and 
too necessary to the health and safety of the citizens and economy of the 
country to be left to oversee itself. Additionally, the history, both in Idaho and 
at the federal level, of the deregulation of the telecommunications industry, is 
that the burden of regulatory oversight by state and federal regulators increas­
es rather than decreases. The same phenomena could reasonably be expect­
ed if the power industry is deregulated (and it has actually occurred in  
California). 

Another lesson to be learned from telecommunications deregulation 
is that once an industry is deregulated, it is nearly, if not totally, impossible to 
reinstate regulation. There are a number of reasons for this, most notably the 
Fifth Amendment to the United S tates Constitution and its Idaho Constitution 
corollary, Article I § 1 3, requiring due process of law and the payment of "just 
compensation" for a governmental taking of a private property rights for a 
public purpose. If the industry is deregulated, attempts at re-regulation would 
not only put the issue of "just compensation" in play, but could also turn on 
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the persuasive power of the industry giants and their substantial financial 
capabilities. The California deregulation experience with Proposition No. 9 
discussed above speaks volumes on the resources of the industry in this 
regard. Therefore, any fundamental changes in Idaho's policy for deregulat­
i ng the industry must be right the first time. There is little room for error. 

A deregulated power industry will likely be a segmented industry. 
Unlike the industry as we know it, the generation, transmission, distribution, 
maintenance, repair, construction, bill ing, metering, and other functions nec­
essary to the operation of the system will  be "unbundled" and may be per­
formed by several d ifferent companies for a single customer. It may be diffi­
cult for government regulators to oversee this "unbundled" industry, and it 
certainly cannot be done without statutorily mandated regulatory authority. 
Deregulation may benefit certain sectors of our economy. The power mar­
keters/brokers, the aggregators, and new companies providing billing servic­
es, collection services, and maintenance and repair services in such a seg­
mented industry will , for the most part, be new to the economy and can expect 
to benefit financially from deregulation. Can power customers purchase 
power and power services from these new entrepreneurial enterprises for less 
than they now pay for the combined services? Perhaps not. In such a seg­
mented industry, the guarantees of technical and supply reliability will come 
at a cost to the regulators and the customers. Consumer fraud and lack of 
financial stability are threats in a deregulated industry that have not been sig­
nificantly present under the current regulatory scheme. 

The deregulation debate involves one of the most complex and far 
reaching set of issues with which the Idaho Legislature will ever be required 
to deal. For instance, one of the most popular deregulation options is the abil­
ity of residential and small business customers to "opt out" for direct access 
to a competitive retail power market in exchange for foregoing the tradition­
al protections of the regulated environment. Even this seemingly simple and 
fair concept has pitfalls as demonstrated by the following scenario. A home­
owner at 1 00 Main Street opts to buy service from a "competitor" of the reg­
u lated util i ty serving the area in which the home is located. Subsequently, the 
homeowner sells the home to a new owner. May the new homeowner rejoin 
the regulated community or i s  service at I 00 Main Street forever deregulat­
ed? 
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Decisions made by the legislature will impact Idaho's natural 
resources, consumers, economy, and lifestyle for the foreseeable future. 
Because of the extremely complex nature of the issues and the fundamental 
impacts that can be expected whether Idaho maintains the status quo or moves 
toward deregulation, two overriding guidelir. es seem appropriate: I )  Idaho 
should move cautiously, if at all, toward dereguiation; and 2) econometric and 
other studies must be conducted, and those already completed must be close­
ly examined, to ful ly understand the economic and other results which wil l  
flow from any decision to move toward deregulation. The legislature i s  
blessed and burdened with the constitutional authority and duty to set Idaho's 
policy on the complex issues involved in the deregulation debate. The legis­
lature is fortunate to have, at its disposal, the Public Utilities Commission, 
which clearly has the technical expertise to advise the legislature on the major 
issues involved. The legislature may wish to vest the PUC with additional 
authority regarding deregulation. In any event, the legislature can benefit 
from the expertise of the PUC, and the PUC deserves clear statutory guidance 
and parameters for i ts work and authority from the legislature. Such legisla­
tion could ratify, prohibit or expand the PUC's authority to allow some exper­
i mentation with direct retail market access or market based rates for cus­
tomers; to examine u nbundled costs; and other functions. 

The large number of variables that are in play at any given time and 
the interconnected nature of our regional and national power systems create 
the complexity of the deregulation debate. It is as if the legislature is being 
forced to play a multi-dimensional chess game without rules. As in chess, 
many times it is not prudent to make the first move. Often, i t  is better to wait 
and see the first move made by your opponent. That appears to be the case 
here. The dynamic nature Df the deregulation movement, when taken with the 
extreme complexity of the issues would seem to favor such an approach. 

Both the Montana and California deregulation experiences dictate 
that since our cmTent regulatory scheme works, Idaho should not rush into 
changing it simply for the sake of change. Idaho should watch, listen, and 
learn from the experiences of other states as they deregulate their industries. 
The clear trend, both at the state and federal levels, is to "go slow" on dereg­
ulation, a trend that Idaho should follow. Idaho's greatest future danger is that 
of congressionally mandated deregulation. Even that danger seems to have 
diminished over the last year. Nevertheless, Idaho must be involved in any 
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policy-making activity at the federal level to assure that Congress and/or 
FERC do not override the interests of Idaho and its consumers. 

By virtually all accounts, Idaho, as a low-cost state, does not need nor 
want across-the-board deregulation of the power industry now. There is 
sparse support for deregulation in Idaho except possibly from eastern Idaho 
i rrigators, who want power price equity with irrigators served by Idaho Power 
Company and believe deregulation may be the only way to attain such equi­
ty. However, forces beyond Idaho's borders may deny Idaho the opportunity 
to continue regulation of the industry as we know it today. Choosing, for the 
time being, the status quo, as recommended by the Interim Committee, or 
even choosing a "go slow" approach to deregulation, will not eliminate the 
need to obtain information necessary to stay abreast of regional or national 
developments. Market pressures or activity in Congress and the FERC can 
impose defacto deregulation on Idaho, if they are not anticipated and dealt 
with by the legislature in an informed and orderly manner. 

Because of the potential for action by Congress, the FERC, major 
utilities, and the legislatures of other states relative to deregulation, it would 
be prudent for the legislature and PUC to continue monitoring the following 
issues, factors, components, and concerns, which are beyond the scope of this 
Report: 

• Montana deregulation experience; 
• California deregulation experience; 
• Impact on retail rates for all existing Idaho customer classes; 
• Adjustments to, additions to, or elimination of retail 

customer classes; 
• Cross subsidization of rates among customer classes; 
• Cost of service for existing consumer classes; 
• Elimination or retention of certificated service territories­

effect on universal service and "provider of last resort" 
issues; 

• Whether new authority over utilities should be granted to the 
PUC; 

• Whether new restrictions should be placed on the authority of 
the PUC; 

• Impact on and protection of Idaho's water resources; 
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• Tax legislation that may be necessary; 
• Statutory guidelines for utility asset valuation; 
• Identification and quantification of "stranded costs" and 

"stranded benefits" for Idaho utilities; 
• Universal approach to quantify "stranded costs" and stranded 

benefits;" 
• Apportionment of the benefits and liabilities associated with 

stranded costs and stranded benefits (ratepayers vs. stock­
holders); 

• Impact of "ripple effect" of deregulation in adjacent states on 
Idaho; 

• Impact of foreseeable changes at the BPA; 
• Protection of Idaho ratepayers and water resources from 

mandated federal deregulation; 
• Strategy to forestall federally mandated deregulation; 
• Statutory defenses ("Poison Pills") to defeat or minimize 

impacts of federally mandated deregulation; 
• Impact of costs of hydro-electric relicensing on cost of 

generation; 
• Appropriateness and amount of "exit fees;" 
• Impacts on cooperatives; 
• Impacts on utilities; 
• Impacts on municipally-owned supply systems (including 

municipal bonding issues); 
• Impacts of divestiture of generating assets by utilities; 
• Future and funding of social programs, such as low income 

assistance, conservation, and weatherization; 
• Consumer protection issues; 
• Licensing, financial, reliabil i ty, safety, supply, repair, 

maintenance, consumer protection, reporting, and pricing 
requirements; 

• Entry requirements and regulation for power brokers/ 
marketers; 

• Entry requirements and regulation for aggregators; 
• Entry requirements and regulation for providers of 

"unbundled" or segmented services; 
• Requirements for, and enforcement of requirements related 

to, responsibility for maintenance, repair, l ine construction, 
reliability, and safety; 
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• Regulatory access to records of industry participants; 
• Generation facility siting requirements; 
• Y2K readiness of utilities and other industry participants; 
• Impact of deregulation on PUC staffing and funding needs; 
• Universal approach to determine "unbundled costs;" 
• Definition of "transmission;" 
• Definition of "distribution;" 
• Definition of "intra-state wholesale competition;" 
• Equitable power costs for similarly situated consumers 

statewide-rural and urban power cost equity; 
• Likelihood of and suspected magnitude of retail competition 

in Idaho; 
• Desirabil ity of instituting or continuing pilot programs 

fostering retail competition; 
• Strategy to foster retail competition in  Idaho; and 
• Impact of anadromous fisheries m itigation costs on power 

costs. 

The Office of the Attorney General stands ready to assist the 
legislature and the PUC on any legal issues that may arise related to the choic­
es available to Idaho in this extremely complex process. 

I The Working Group invited or received presentations from the following stakeholders: Idaho 
Power; Washington Water Power; Utah Power & Light (PacifiCorp); Idaho Retailers Association; Idaho 
Water Users Association; Idaho Association of Commerce and Industry; Idaho Association of Counties; 
Association of Idaho Cities; Potlatch Corporation; Association of Idaho lrrigators; Micron Technology; 
Industrial Customers of Idaho Power (e.g., Boise Cascade Corporation and Simplot); Idaho School 
Administrators Association; Idaho Consumer-Owned Utilities Association; Kootenai Electric Co-op; 
Northern Lights Co-op; and Idaho Energy Coalition (American Association of Retired Persons, Idaho 
Citizens Coalition, Idaho Consumer Affairs, Idaho Rivers United, Idaho Rural Council, Stale AFL-CIO, 
State Council of Senior Citizens, International Brotherhood of Electrical Workers (Local 291 ), and the 
Idaho Migrant Council). 

2 In the preparation of this report, the Office of the Attorney General has amassed many docu­
ments. Pertinent and substantive materials have been included in this Report as exhibits; other documents 
have been compiled in an Appendix. The Appendix's Table of Contents is the last Exhibit in the Report. 

3 Webster's New International Dictionary (2d Ed.) ( 1953), at 1 269: "[Induction] 6. Elec & 
Magnetism. An act or process by which: . . .  (3) an electromotive force is produced in a circuit hy vary­
ing the magnetic field linked with the circuit (electromagnetic induction) . . . .  " 

4 Pacific Gas & Electric Company, "Resource: An Encyclopedia of Utility Industry Terms," al 
1 30-3 1 ( 1985) (hereinafter, "PG&E"). 

5 This use of solar energy for generation is distinct from photovoltaic processes, in which sun­
light is converted directly into electricity via a solid state semi-conductor devise, commonly made from 
silicon. See PG&E, supra, at 252-54. 

100 



ELECTRIC UTILITIES RESTRUCTURING 

6 PG&E, supra. See also, Leonard Hyman, "America's Electric Utilities: Past, Present and 
Future," Public Utilities Reports, Inc. at 2 1 -23 (5th Ed.) ( 1 994) (hereinafter, "Hyman"). 

7 Another measure of price is sometimes calculated in mills per kilowatt. A mill is equal to I/I 0 
cent. 

8 PG&E. 62, 3 I 1 - 1 2. 
9 In telecommunications, wireless technology (cellular, PCS, LMDS, DBS, etc.) can bypass 

wireline ronnections to the consumer by radio wave. 
1 0  Alaska and Hawaii are not physically interconnected with the lower-48 network. Texas 

maintains a "normally open interconnection" interface with the rest of the lower-48 network. Some inter­
tie exists with Canadian and Mexican systems. See Energy Information Administration (DOE), "The 
Changing Structure of the Electric Power Industry: An Update," at 1 5- 1 8  (Washington, D.C. 1 996) (here­
inafter, "ElA"). 

1 1  Voltage is the measure of electrical pressure in a circuit. PG&E at 340. 
1 2  Peter Fox-Penner, "Electric Utility Restructuring: A Guide to the Competitive Era," Public 

Utilities Reports, Inc. at 23 (Vienna, Virginia 1 997) (hereinafter "Fox-Penner"). 
1 3  For a general discussion of these considerations, see Hyman at 33-34; Fox-Penner at 26. 
1 4  Ron Binz, et al. "Navigating a Course to Competition: A Consumer Perspective on Electric 

Restructuring," Competition Policy Institute at 27-29 (Washington, D.C .. 1 997); PG&E at 1 38, 1 4 1 - 144. 
Idaho is in the Western Systems Coordinating Council. The WSCC recently moved to implement a relia­
bility management system covering operating reserves, d isturbance controls, perfonnance standards, etc. 

1 5  1 6  u.s.c. § 824(d). 
1 6  EIA at 28-29. 
1 7  1 6  U.S.C. § 824(b)( I ). 
1 8  C harles Phil l ips, "The Regulation of Public Utilities" at 583-85 (2d ed. 1 988). 
1 9  Alan Richardson (American Public Power Assn.), Remarks to the American Bar Association 

(Dec. 3, 1998). 
20 "Promoting Wholesale Competition Through Open Access Non-Discriminatory 

Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities und Transmitting 
Utilities," FERC Docket Nos. RM95-8-000 and RM94-701 ,  Order No. 888 (April 24, 1 996) (hereinafter 
"Order No. 888"). Idaho and nine other states have appealed portions of FERC's Order No. 888 to the 
Second Circuit Court of Appeals. 

21 FERC Order No. 888, Appendix G, "Legal Analysis of Commission Jurisdiction Over the 
Rates, Terms and Conditions of Unbundled retail Transmission in Interstate Commerce," at 40-4 1 .  

22 FERC Order No. 888 at 1 98. 
23 FERC Order No. 888 at 200-20 1 .  
24 D .  Fessler, "Social, Economic, and Political Perspectives on California's Role i n  the 

Changing Dynamics of the electric Industry," National Regulatory Research Institute, Quarterly Bulletin 
(Vol. 17, No. 3 1 996) at 338-39. 

25 J .  Dierdorff, "How Edison's Lamp Helped Light the West" (Pacific Power & Light 1 97 1 )  at 
7 (hereinafter, "Dierdorfr'). 

26 Susan Stacy, "Legacy of Light-A History of Idaho Power Company" at 3-4 ( 1 99 I ). 
21 Id. 
28 EIA at 5. 
29 EIA, citing Encyclopedia Americana, International Edition, Vol .  23 (New York, N.Y.; 

Americana Corporation 1 977), p. 769. 
30 Dierdorff at 1 77. 
31 Fox-Penner at 12. 
32 Id. 
33 See Hyman at 1 1 9, 127. 
34 Fox-Penner at 1 4. 

35 For further discussion of these events, see Hyman , 1 4 1 - 1 48; Fox-Penner, 12- 1 7. 
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36 On January l ,  1 999, Washington Water Power officially became known us Avista 
Corporation. 

37 On December 7, 1 998, PaciliCorp agreed to "merge" with ScottishPower. ScottishPower 
currently serves 7 ,000,000 customers in the United Kingdom while PaciliCorp serves about 2,000,000 cus­
tomers in the western United States and Australia. Under the terms of the merger agreement, each 
PaciliCorp share will be exchanged for 2.32 ordinary shares of ScottishPower. After the merger, 
ScottishPower shareholders and PaciliCorp shareholders will own approximately 64% and 36% of the 
combined company, respectively. According to the companies' press release, the price paid for each 
PaciliCorp share is $25. 1 3. PacifiCorp's share price closed on the date of the press release at $20.56. 

If approved, the merger would be the first time a foreign utility acquired a U.S.-based ver­
tically integrated utility. The merger is subject to the approval of the shareholders of both companies, the 
FERC, and the regulatory commissions in the stales served by PacifiCorp. The transaction is also subject 
to review by the S.E.C. and U.S. Department of Justice. The companies expected the transaction will close 
in the fall of 1 999. 

38 Idaho Code §§ 61- 1 1 9  and 6 1 - 1 29. 

39 Idaho's Electric Cooperatives include: Clearwater Power Company, East End Mutual 
Electric, Fall River Rural Electric Co-op, Idaho County Light & Power Co-op, Kootenai Electric Co-op, 
Lost River Electric Co-op, Northern Lights, Raft River Rural Electric Co-op, R iverside Electric Company, 
Salmon River Co-op, South Side Electric Lines, and United Electric. PUC Annual Report ( 1 998). 

40 Charles Phillips, "The Regulation of Public Utilities" at 599 (2d ed. 1988). 

41 The Idaho municipal supplier serve the communities of: Albion, Bonners Ferry, Burley, 
Declo, Heyburn, Idaho Falls, Minidoka, Plummer, Rupert, Soda Springs, and Weiser. PUC Annual Report 
( 1 998). Rupert is considering selling its distribution system, prompted by potential adverse impacts of 
deregulation. Reported suitors include Idaho Power, the City of Burley, and United Electric (a coopera­
tive). Clearing Up, No. 858 at � 1 2  (Dec. 2 1 ,  1 998). 

42 Idaho Code § 6 1 - 1 04. 

43 Under the Public Utilities Regulatory Policy Act (PURPA) an investor-owned utility is 
required to purchase power from qualifying PURPA facilities at the utility's "avoided costs." See pages 
2 1 -22. 

44 In early December 1 998, WWP announced plans that its affiliate Avista Power will build a 
gas-fired generating plant of about 270 mW in Rathdrum, Idaho. Another affiliate, Avista Energy, will 
deliver the natural gas to the plant and purchase the output. 

45 Idaho Falls docs have its own hydroelectric facilities. 

46 C. Phillips at p. 600. 

47 Presentation of Idaho Attorney General Alan G. Lance to Special Legislative Committee on 
Utility Restructuring at p. 2 (September 1 996). 

48 PUR Utility Weekly at p. 1 (November 6, 1998). 

49 PUR Utility Weekly (November 6, 1 998) at p. 1 quoting DOE's Energy Information 
Administration's "Electric Sales and Revenue 1 997." (EIA Website at "ftp://ftp.eia.doe.gov/pub/ electric­
ity"). 

50 Forrester, Khaneja, Haeri & Carter, "Which Utility Ranks the Highest," Public Utility 
Fmtnightly at 24 (Sept. 1 ,  1 998). 
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51 EPRI Report TR- 104858, "Water Resource Munugemcnt and Hydropower: Guidebook for 
Colluborution und Public Involvement," Prepared by Keurns & West, Inc., San Francisco uncl Richurd Hunt 
Associates, Ammpolis (Dec. 1995). 

52 The uvoidcd cost resource ussumption is now u gus-lired turbine generator. 

53 Gregory Bushcdu, ct ul., "The FERC, Standurd Cost Recover and Municipulizution," 1 9  
Energy Luw Journal 3 5 1  ( 1998). 

54 Idaho Code § 61-50 I . 

55 In re Idaho Light & Compuny, 2 P.U.C.I. 53 ( 1 9 1 5A). 

56 Kootcnui Electric Cooperative v. Wushington Water Power, 1 27 Idaho 432, 90 1 P.2d 1 333 
( 1 995). 

57 "Eschcat," as used in Idaho Code § 6 1 -328, meuns that ownership of the property reverts to 
the state us u consequence of violating this statute. Sec lduho Code § 61 -329 (ufter puying liens und claims 
uguinst the property, the balance of the sales proceeds "shall be puid into the stute treasury for the credit of 
the school fund"), 

58Sce historical text on pugc 1 1 . 

59 Susan Stacy, "Legucy of Light - A History of lduho Power" ut 190-203 ( 1 99 1  ). 

60 The now is measured at the Murphy Gage. 

61 Sec discussion of special contract customers on page 1 8. 

62 For 11 good overview of electric restructuring issues, sec "The Wall Street Journul Reports: 
Energy," The Wall street Journal, Section R (Sept. 14, 1 998). 

63 Sec discussion on page 1 1 . 

64 Fox-Penner at 89. 

65 EIA nt 38. 

66 "Open Access Same-time Information System (formerly Real-time Information Networks) 
and Standards of Conduct," FERC Docket No. RM95-9-000, Order No. 889 (April 24, 1 996) ut 9, 88 (here­
inafter, "FERC Order 889"). 

67 In the years 1 990 through 1 994, non-utility net additions to generation capacity exceeded 
utility additions. EIA at 14- 1 5. 

68 FERC Order No. 888 at 24, n.42: " . . .  Power marketers take title to electric energy. Power 
brokers, on the other hand, do not take title and are limited to a matchmaking role." 

69 Examples or uggrcgators include: school districts, retailers, grocery chains, even residential 
customers in Montana. 

70 Fox-Penner ut 89. 
7 1  Telccommunicutions Act of 1 996, amending the Communications Act of 1 934, 47 U.S.C. 

1 5 1 ,  ct. seq. 
72 FERC Order No. 888 at 26. 
73 House Concurrent Resolution No. 34, Alaska State Legislature, Twentieth Legislature (2nd 

Scss.) (May 1998). 
74 Alan Lance, "Federal One-size-lits-all Electric Energy Proposal may not be Best for Idaho," 

Idaho Stutesman (Nov. 4, 1 997). 
75 Such us General Accounting Principles (GAP). 
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76 Blue11eld Water Works Improvement Co. v. P.S.C. of West Virginia, 262 U.S. 679 ( 1 923); 
Federul Power Commission v. Hope Nuturnl Gus Co., 320 U.S. 591 ( 1 944). 

77 FERC Order No. 888 ut 443-44. 
78 FERC strundcd costs ure defined in terms of "wholesule strunded costs." Sec FERC Order 

No. 888 nt 6 1 8-29. 
79 Fol\-Penner al 397. 
80 Sec, e.g., Public Utilities Code, Stule of Culiforniu, Chupter 2.3 "Electric Restructuring" 

Section J30(s): " . . .  In determining lhc costs to be recovered, it is uppropriutc to net the ncgntive vulue of 
ubove murket assets uguinst the positive v11lue of below 11111rkcl nsscts" (hercinnfler, "CPUC Code"). 

8 1  B11ngor Duily News (Sept. 29, 1 998). 
82 Huyden Pines W11ter Co. v. lduho PUC, 1 22 lduho 356, 834 P.2d 873 ( 1 992); Ut11h Power & 

Light Co. v. ld11ho PUC, I 02 lduho 282, 629 P.2d 678 ( 1 98 1 ); lntermountuin Gus Co. v. lduho PUC, 97 
ld11ho 1 1 3, 540 P.2d 775 ( 1 975); In re Mtn. States Tel.  & Tel. Co., 76 lduho 474, 284 P.2d 68 1 ( 1 955). 

83 lduho's Co11slitution provides thul "the police powers of the stute shall never be ubridgcd or 
construed as to permit corporutions to conduct their business in such 11 munncr us to infringe the equul 
rights of individuuls, or the gencrnl well being of the stale. Art. XI, § 8. 

84 Fol\-Penner ul 385-86. 
85 For example, the recent sule of Montana Power Compuny's ussets was 1 55% of book value. 

Sec rcluted text on puge 
86 Sec, e.g., Ccntrnl Muinc Power Company Divestiture of Gcnerntion Assets, M11ine Public 

Utilities Commission Docket No. 97-523, Order (Purl I I)  (Jnnuury 1 4, 1 998) ut I (hereinafter, "CMP 
Order"): "The Restructuring Act requires the divestiture [of CM P's generation ussets und ull generntion­
reluted business activities] to be accomplished according to u plun submitted to the commission for review. 
The divestiture of generation assets is important both us u meuns to ensure effective competition und us u 
means to vulue generation usscts for purposes of mc11suring stranded costs." 

87 Another form of ISO is the TrunsCo-u tr rm usuully referring to 11 sepuratc, private corpo­
rution controlling the transmission ussets. Some believ1:. thut u private-for pro11t would be more inclined 
to s11feguurd und m11intuin the transmission 11ssets. 

88 Otter Tuil Power Co. v. United Stutes, 4 1 0  U.S. 366 ( 1 973). 
89 In u Notice issued December I, 1 998, FERC requested input from stutc PUCs reg11rding 

transmission policy. In purticulur, FERC invited stutes to comment on the need for designuting boundaries 
for region11l trunsmission operators (ISO, TrnnsCo, RGO) und the govern11nce of the RTOs. FERC Order 
No. 888 encourages the formation of RTOs. 63 Fed. Reg. 66, 158 (Dec. I ,  1 998). 

90 Similar to imputed uccess charges for telecommunication compunics, lduho Code § 62-609. 
9 1  FERC Order No. 889 ut 9. 
92 BPA's Business Transmission unit is unticiputing u rutc cuse for transmission issues to fol­

low BPA's power rute cuse. The ugency would like to hnve new transmission rutes in pince by October 
200 1 .  

93 I n  some Western rurul ureus (e.g., Wushington, Oregon) where investor-owned utilities were 
slow to expund, public power entities muy own u more noticeuble shure of the locul distribution (11nd some 
transmission) facilities. Sec EIA at 7, 1 2- 1 5. 

94 Assuming, of course, thut there ure sellers willing to enter u purticulur mnrkct. Rurul stutcs 
with low populution density muy not 11nd sellers willing to enter rurul murkctJ. 

95 Sec CPUC Code Section 33 1 (11), (b), (e). 
96 See, e.g., Montunn [code cite] 69-8-404 concerning licensing of "clectric suppliers" und 69-

8-1 o::I (9) delining "electric suppliers" to include uggregutors, murketers, und brokers offering to sell elec­
tricity to retail customers. 

97 Competitive Policy Institute, "Addn)ssing Murkct Power: The Next Step in Electric 
Restructuring," ut I (Wushington, D.C. 1 997). 

98 See CMP Order, supra footnote 86. 
99 Sec lduho Code § 62-6 1 2  regarding telecommunications providers of Inst resort. 
I 00 For exumple, Culifornin committed $90 million to consumer education. 
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ELECTRIC UTILITIES RESTRUCTURING 

I O I  The Clinton Administrution restructuring plnn ("Comprehensive Electricity Competition 
Pinn") proposed to create u $3 billion public benefit fund (PBF) to provide mntching funds to states for 
projects such us energy efficiency, renewublcs, and consumer education. 

102 Fessler 355. During the three-yenr period 1 998-2000, Culifornin hns budgeted about $ 1 . 1 6  
billion in  public purpose progrums, including renewubles, energy efficiency, low-income support, and 
reseurch und development. 

I 03 Cuution must be exercised in categorizing the nctivities of pnrticulur stutes us (u) huving 
taken "finnl uction" with respect to electric restructuring mutters or (b) having restructured or determined 
not to restructure. Each stute's uctivitics reflect the unique churucteristics of thnt stutc, including constitu­
tional, stututory, rcgulntory, economic, political, and other factors. A summary of the status of stute uctiv­
ities is included in the Appendix. See also Edison Electric Institute, "Current Status Summnry," 
Washington, D.C. (Aug. 1998). 

I 04 Montann Dukotu Utilities Compuny muy postpone offering its customers nccess to retail 
competition until 2006. 

I 05 In October 1 998, Montana Power sued the PSC ulleging thut the stundurds of conduct and 
uffiliate rules were unreusmmble. 

I 06 At least one large industrial customer (arguing it wus cut out of the sharing formula), hus 
asked the PSC to reconsider its decision. "Purties Ask MPSC to Modify Profit Allocation in PacifiCorp 
Sulc", Clearing Up, No. 854 at 'D 1 9  (Nov. 23, 1 998). In December 1 998, the PSC grunted motions to recon­
sider the fund ullocntion und will hold hearings in 1999. Clearing Up, No. 858 ut 'D 9.5 (Dec. 2 1 ,  1 998). 

I 07 An affiliute, PP&L Inc., serves 1 .2 million customers in Pennsylvuniu. 
I 08 "Public purpose luw on hold us [Montunu] restructuring hits another snug," Clearing Up, 

ut 'll'D 1 - 1 7, No. 858 (December 2 1 ,  1998). 
109 Electric Power Alert nt 17 (November 1 8, 1 998). 
1 1 0 For n review of pnst federnl restructuring bills, see "Report of the Electric Utility 

Regulation Committee (Federal Energy Bur Ass'n)," 1 9  Energy Law Journul 465 ( 1 998); Appendix. 
1 1 1  Maloney, McCormick & Sauer, "Customer Choice, Consumer Value: an Analysis of Retail 

Competition in Americn's Electric Industry," Citizens for u Sound Economy Foundation ut 33 (July 1 996). 
1 1 2  Energy lnformution Administration, "Electricity Prices in a Competitive Environment: 

Marginal Cost Pricing of Generation Services and Finunciul Status of Electric Utilities", DOE/EIA-061 4  
111 5 1 ,  5 7  (August 1 997). 

1 1 3 Hirst nnd Hudley, "Will Electricity Competition Benefit Customers in Low-Cost 
Regions'!," Energy Division, Oakridge National Laboratory, reprinted in NRRI Quarterly Bulletin, Vol. 1 9  
No. I ,  Spring 1 998. 

1 1 4 Created by House Concurrent Resolution No. 2, by the First Regular Session of the Fifty­
fourth Idaho Legislature 1997 S.L. pnge 32 ( 1 997). 
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ATTORNEY GENERAL OPINION 99-1 

The Honorable John H. Tippets 
Idaho House of Representatives 
Idaho State Legislature 
STATEHOUSE MAIL 

Per Request for Attorney General's Opinion 

QUESTION PRESENTED 

Does the ballot access restriction contained in Idaho Code § 34-
907( 1 )( c) apply to members of the judiciary? 

CONCLUSION 

The phrase "state elected official" is not defined in the Idaho Code. 
However, this office believes that a reviewing court probably will conclude 
that the judiciary is not included in the ballot access restriction created by 
Idaho Code § 34-907( l )(c). 

ANALYSIS 

Idaho Code § 34-907 was enacted by voter initiative, along with 
Idaho Code §§ 50-478 and 33-443, during the 1994 general election. 
Collectively, these provisions appeared on the ballot as "Proposition 2." The 
statutes enacted through Proposition 2 established ballot access restrictions 
for a variety of incumbent federal state and local officials. While ballot 
access restrictions for federal elected officials were ruled un1�onstitutional by 
the United States Supreme Court in United States Term Limits, Inc. v. 
Thornton, 5 14 U.S. 779 ( 1 995), Proposition 2 's ballot access restrictions for 
state and some local officials remain in place. 

As an initial matter, art. 3,  sec. 1 of the Idaho Constitution states that 
the voters of Idaho may exercise the power to enact legislation without the 
legislature: 
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This power is known as the initiative, and legal voters may, 
under such conditions and in such manner as may be provid­
ed by acts of the legislature, initiate any desired legislation 
and cause the same to be submitted to the vote of the people 
at a general election for their approval or rejection. 

Idaho Const., art. 3, § 1 .  

The Idaho Supreme Court has determined that the initiative i s  "on 
equal footing" with acts of the legislature. Luker v. Curtis, 64 Idaho 703, 706, 
1 36 P.2d 978, 979 ( 1 943). Therefore, in attempting to interpret the phrase 
"state elected official," a reviewing court is likely to use whatever informa­
tion was prepared in connection with Proposition 2 to determine the meaning 
of language within the proposition in the same way that a court would use leg­
islative history to determine the meaning of statutory language adopted by the 
legislature. 

Idaho Code § 34-907( 1 )(c) prohibits a person's name from appearing 
on an election ballot if that person has served as "a state elected official, dur­
ing eight (8) or more of the previous fifteen ( 1 5) years." The phrase "state 
elected official" is not defined in the Idaho Code. Therefore, it is possible to 
argue that since members of the judiciary are subject to retention elections 
every four or six years, they should then he considered state elected officials 
for purposes of Idaho Code § 34-907( 1 )\c). However, there are two factors 
that serve to undercut this conclusion. 

First, the ballot title for the initiative enacting term limits in 1 994 stat­
ed that Idaho Code § 34-907( l )(c) is l imited to "state executive offices": 

proposition two 
an initiative establishing term limits for elected federal, state, county, 

municipal and school district officials 

Initiative relating to the number of years an elected 
official may serve: providing a new section to the Idaho 
Code, § 34-907, limiting the number of years a person may 
serve in the following elected offices by restricting eligibili­
ty to appear on the ballot after serving a prescribed number 
of years: United States House of Representatives, United 
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States Senate, state executive offices, state legislature, coun­
ty elected offices; providing a new section to the Idaho Code, 
§ 50-478, restricting municipal officers' eligibility to appear 
on the ballot after serving eight years in one position; pro­
viding a new section to the Idaho Code, § 33-443, restricting 
school district trustees' eligibility to appear on the ballot after 
serving six years in one district; providing that any person 
may stand for election as a write-in candidate; providing an 
effective date of January 1 ,  1995 ; providing that service prior 
to that date shall not be counted for purposes of ballot eligi­
bility and providing a severability clause. 

(Emphasis added.) 

Naturally, members of the judiciary do not hold "state executive 
offices." Put another way, judges and justices are not officers of the execu­
tive branch of government. They are officers of the j udicial branch governed 
by art. 5 of the Idaho Constitution. 

Idaho Code § 34- 1 809 sets out a formal process for the development 
of ballot titles. They are intended to be a "true and impartial statement of the 
purpose of' the initiative. Idaho Code § 34- 1 809. In preparing these titles, 
the office of the attorney general is performing "a quasi judicial function." In 
re Idaho State Fed' n  of Labor, 75 Idaho 367, 374, 272 P.2d 707, 7 1 1  ( 1954). 
As a result, a reviewing court is likely to place great importance on how a bal­
lot title describes the application of a voter initiative. If a reviewing court fol­
lows the ballot title that was developed for Idaho Code § 34-907( 1 )(c), then 
the court is likely to rule that ballot access restrictions apply only to execu­
tive branch officers, not to members of the judiciary. 

Second, the event that triggers Idaho Code § 34-907( 1 )(c)'s ballot 
access restriction is the holding of a "state elected office" for eight or more 
years after January 1 ,  1 995. For every official covered by section 34-
907( 1 )(c), the statutory limit coincides with the end of the second term of 
office. If the provision applied to members of the Idaho Supreme Court, for 
example, the eight-year limit would occur at the midpoint of each justice's 
second term because art. 5, sec. 6 of the Idaho Constitution establishes six­
year terms for members of the Idaho Supreme Court. A reviewing court is 
likely to conclude that section 34-907( 1  )(c) does not apply to members of the 
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judiciary because it does not reflect the actual term of office for some mem­
bers of the judiciary. 

AUTHORITIES CONSIDERED 

1 .  Idaho Constitution: 

Art. 3 ,  § l .  
Art. 5 .  
Art. 5 ,  § 6 .  

2. Idaho Code: 

§ 33-443. 
§ 34-907. 
§ 34-907(1 )(c). 
§ 34- 1 809. 
§ 50-478. 

3. Federal Cases: 

United States Term Limits. Inc. v. Thornton, 5 14 U.S .  779 ( 1 995). 

4. Idaho Cases: 

In re Idaho State Fed'n of Labor, 75 Idaho 367, 374, 272 P.2d 707, 
7 1 1 ( 1 954). 

Luker v. Curtis, 64 Idaho 703, 1 36 P.2d 978 ( 1943) .  

Dated this 17th day of March, 1999. 

Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 
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Idaho Attorney General 
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ATTORNEY GENERAL OPINION 99-2 

Honorable Shawn Keough 
Idaho State Senate 
P.O. Box I O I  
Sandpoint, I D  83864 

Honorable Betsy Dunklin 
Idaho State Senate 
1 5 19 E. Holly Street 
Boise, ID 837 1 2-8355 

Honorable Dolores J. Crow, Chair 
House Revenue and Taxation Committee 
Idaho House of Representatives 
203 1 1 th Avenue S. Extension 
Nampa, ID 83563 

Honorable Jerry Thorne 
Idaho State Senate 
33 1 Winther Boulevard 
Nampa, ID 8365 1 

Dear Senators Keough, Dunklin and Thorne and Representative Crow: 

Each of you requested an Attorney General's Opinion on closely 
related issues about the proper application of the Idaho Constitution's require­
ment that "bills for raising revenue shall originate in the house of representa- -
tives." This opinion responds to all three requests. 

QUESTIONS PRESENTED 

1 .  Must a bill to amend a property tax exemption for certain agricultur­
al property by removing apparently l imiting language, thereby pre­
sumptively expanding the exemption, originate in the House of 
Representatives? (Senator Keough) 
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2. Whether a bill to exempt a non-profit, charitable organization from 
sales tax was properly printed and considered in the Senate Local 
Government and Taxation Committee. (Senator Dunklin) 

3. "The Revenue and Taxation Committee respectfully requests an 
Attorney General's opinion regarding the constitutionality of starting 
all tax bills, both adding and taking from the revenue base, in the 
house of representatives." (Representative Crow) 

CONCLUSIONS 

Prudence requires that bills potentially affecting general revenues be 
introduced in the house of representatives. The existing authority interpret­
ing article 3, section 14 of the Idaho Constitution ("the Origination Clause") 
is both sparse and ambiguous. This lack of definite guidance strongly coun­
sels a cautious approach that favors introducing doubtful bills in the house or 
adding senate amendments to revenue bills originating in the house if  that can 
be done consistently with the Idaho Constitution's provision limiting bills to 
one subject. 

A strong, but not certain, case can be made (contrary to prior guide­
line letters issued by this office) that the Idaho Supreme Court would follow 
the general rule that revenue bills are those that levy taxes, in the strict sense 
of the word, and not bills for other purposes which may incidentally create 
new revenue. However, existing Idaho authority suggests the Idaho Supreme 
Court may find bills to be revenue bills that would not be so classed by other 
courts. 

The only Idaho case addressing the subject seems to favor the rule 
that a bill having the effect of raising less revenue in the future than was 
raised in the past is still a bill raising revenue and therefore must originate in 
the house. 

An additional complication relates to property tax bills, such as 
S.B. 1 2 19 (about which Senator Keough inquires), because article 7, section 6 
of the Idaho Constitution prohibits the legislature from raising property tax 
revenues for local governments. This might mean that bills relating to prop­
erty taxation could not be revenue bills. The Idaho Supreme Court, however, 
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has not ruled on this possibility so it cannot be clearly said to be the law of 
the State of Idaho. 

ANALYSIS 

A. Considerations Guiding the Analysis 

This opinion reflects a particularly cautious approach by recom­
mending a more expansive understanding of what is a revenue bill. Because 
it is also possible to justify a more limited understanding (which would allow 
additional types of bills to be introduced in the senate), it is important to 
express the reasons for this caution. 

First. This opinion keeps in mind Justice Harlan's comment about 
the Origination Clause of the U.S. Constitution in Twin City Nat' ! Bank v. 
Nebaler, 1 67 U.S. 1 96, 202 ( l  897), "What bills belong to that class [of bills 
raising revenue] is a question of such magnitude and importance that it is the 
part of wisdom not to attempt, by any general statement, to cover every pos­
sible phase of the subject." 

Second. Most of the knowledge about Idaho's Origination Clause 
must be drawn from Dumas v. Bryan, 35 Idaho 557, 207 P. 720 ( 1 922). In 
addition to being over 75 years old, that case is subject to differing under­
standings. 

Third. Legislative reliance on a less cautious opinion may result in  
the enactment of  invalid laws if, as several guideline letters from this office 
suggest, the Idaho Supreme Court ultimately rejects the more l imited inter­
pretation that "revenue bills" are only those that levy taxes. 

Fourth. Any controversy finding its way into court will involve a 
law requiring payment of money to the government. To justify l itigating the 
issue, the amounts are likely to be significant. If the law resulted from a sen­
ate bill that is found to be a revenue bill that should have originated in the 
house, the law will be void. See Dumas, 35 Idaho at 564, 207 P. at 722. 
Those who paid the money will be due refunds. See, e .g., Idaho Code § 63-
3067 ( 1 998). If the case is a class action, the resulting depletion of the state 
treasury by refunds could be large. See, e .g., Ware v. Idaho State Tax 
Commission, 98 Idaho 4 77, 483, 567 P.2d 423, 429 ( 1 977). 
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Fifth. Mistakes are easily avoided. Resolving questions of doubt in 
favor of originating bil ls in the house removes any taint of unconstitutionali­
ty under the Origination Clause. 

B. Introduction 

Article 3, section 1 4  of the Idaho Constitution provides: 

Bills may originate in either house, but may be amended or rejected 
in the other, except that bills for raising revenue shall originate in the house 
of representatives. 

(Emphasis added.) The Idaho Constitutional Convention in 1889 
adopted this section without debate or amendment. Proceedings, 
Constitutional Convention, Vol . I I ,  p. 1 227. 

The federal Constitution, and the constitutions of many 
states, contain similar origination provisions. See Dumas, 35 Idaho at 564, 
207 P. at 722. "The requirement that revenue bills must originate in the 
House of Representatives is historically derived from Parliament's long strug­
gle with the Crown for control of the purse-strings of the English Empire." 
Worthen v. State, 96 Idaho 1 75, 1 78, 525 P.2d 957, 960 ( 1 974). The 
Origination Clause of the federal Constitution (Art. I, § 7) accomplished two 
purposes. First, it was one of several important "counterpoises" to the addi­
tional authorities conferred upon the Senate, such as the trying of impeach­
ments, confirmation of executive appointments, and ratification of treaties. 
The Federalist No. 66 (Alexander Hamilton); Millard v. Roberts. Treasurer of 
the United States, 202 U.S.  429 ( 1906). Second, it ensured that the branch of 
the national legislature most representative of the people, the House of 
Representatives, would have to take the political initiative of taking more 
money from the people through taxation. See Dumas, 35 Idaho at 563, 207 P. 
at 723. See also, T. Jipping, TEFRA and the Origination Clause: Taking the 
Oath Seriously, 35 Buff. L. Rev. 633, 649 ( 1 986). 

C. Decisions of the Idaho Supreme Court 

The Idaho Supreme Court has decided only a few cases i nvolving 
challenges under the Origination Clause. Consequently, there is sparse guid­
ance from which to draw concrete conclusions. Any definite answers to the 
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questions presented must be drawn from only three significant cases in which 
the Idaho Court has ruled on the Origination Clause. These cases need some 
examination and explanation and can be briefly summarized. 

I .  Worthen v. State. 96 Idaho 1 75. 525 P.2d 957 ( 1 974) 

The plaintiffs challenged, under the Origination Clause, the 1 972 
enactment of House Bill 789. See Worthen v. State, 96 Idaho 1 75, 1 76, 525 
P.2d 957, 958 ( 1974), citing 1 972 Idaho Sess. Laws 1 149. The bill made sig­
nificant changes to Idaho's Income Tax Act. Although the bill originated in 
the house of representatives, the senate added two significant amendments. 
See Worthen, 96 Idaho at 177,  525 P.2d at 952. The first repealed the indi­
vidual deduction for federal income taxes (thereby increasing the amount of 
Idaho tax due from individuals). Id. The second increased the corporate 
income tax rate from 6% to 6.5%. Id. The challenge to the senate's right to 
amend a revenue bill originating in the house arose because of the difference 
between the federal and state versions of the Origination Clause. As the Idaho 
Supreme Court explained: 

The United States Constitution has a similar provi­
sion in art. I, § 7, 

"All B ills for raising Revenue shall originate in the 
House of Representatives; but the Senate may propose or 
concur with Amendments as on other bills." 

The United States Constitution's provision for revenue bills 
differs from the Idaho provision in that i t  specifically pro­
vides that the Senate may amend revenue bills that originate 
in the House. 

96 Idaho at 1 78, 525 P.2d at 96 1 .  

Despite the absence from Idaho's Origination Clause of language 
expressly authorizing senate amendment of revenue bills, the court conclud­
ed that the senate could do so, holding: 

Article 3, § 14 does not prohibit the Senate from denying pas­
sage of a revenue bill, and it does not specifically prohibit the 
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Senate from amending a revenue bill . House Bill 789 began 
in the House as a revenue bill. Under a strict reading of art. 
3, § 1 4  as argued by the appellants, the Senate could only 
veto House Bi l l  789 and could not have suggested the 
changes that the House subsequently concurred in. To pro­
hibit the Senate from amending House originated revenue 
bills, would be an obstruction of the legislative process .  Art. 
3, § 1 4  must be read to require that revenue bills originate in 
the House, and that the Senate is permitted to amend such 
bills. House Bi l l  789 was not enacted in violation of art. 3, § 
14.  Id. at 1 79, 961 . 1 

2. State ex rel. Parsons v. Workmen's Compensation Exchange. 
59 Idaho 256, 8 1  P.2d 1 1 0  l () 938) 

At issue in Parsons were worker's compensation benefits payable as 
the result of the work-related death of an employee. The relevant statute, 
originally enacted as a Senate bill , provided that i f  a deceased worker was 
without dependents (as was the case in Parsons), the death benefit was 
payable to the state treasury. See Parsons, 59 Idaho at 260, 8 1  P.2d at 1 102. 
The surety l iable to pay the benefits contended that this provision rendered 
the bill enacting that law a revenue bill that should have originated in the 
House. Id. 

The Idaho Supreme Court rejected this position, holding that "we do 
not consider this provision of the act, either in  part or as a whole, as a revenue 
act or as an act levying a tax." Id. The court reasoned: 

Now, as we understand this statute, it was the inten­
tion of the legislature that compensation should be paid by 
the employer or his surety for every employee killed by acci­

dent while engaged in the course of his employment. . . .  
When no one appears within a year who can qualify as a 
dependent, within the defin ition of the statute, then it i s  made 
the duty of the proper official to file a claim for the sum of 
$ 1 ,000 in behalf of the state. In other words, the state, as the 
sovereign or parens patriae, asserts its right to recover for the 
death of an employee, in the event no person qualifies as an 
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actual dependent within the meaning of the statute. I t  cer­
tainly can not be gainsaid that the state has an interest in 
these employees, its subj ects to whom it owes police and 
general  welfare protection, which i s  equal to, if not superior 
to, the interests of some of the persons who are named as 
dependents. We know of n o  reason why the state may not be 
made a beneficiary under such a law as well as the persons 
designated as dependents. Had the decedent died a natural 
death and left an estate, and left no heir or person surviving 
him entitled under the succession statute to take his estate, 
the same would g o  to the state under the law of escheat (subd. 
9, sec. 1 4-103, LC.A.), which is as old as the common law; 
and no one woul d  seriously question the right of the state to 
take such property. For l ike reasons we can see no constitu­
tional objection to the state, in its c orporate capacity as the 
sovereign or head of the governmental fami ly, asserting its 
right to compensation from industry, in the case of the death 
of one of its subjects while engaged in the course of his 
employment, where no actual dependent exists. 

59 Idaho at 26 1 ,  8 l P.2d at 1 102. 

3. Dumas v. Bryan. 3 5  Idaho 557. 207 P. 720 (1922) 

This is the most important and the most perplexing of the three Idaho 
cases decided u nder the Origination Clause. The facts were that in 192 1  the 
legislature enacted a bil l ,  which originated i n  the senate, providing for the 
transfer of the Albion Normal School from A lbion to B urley. See Dumas, 35 
Idaho at 562, 207 P. at 72 1  (referencing 1 92 1  Idaho Sess. Laws 256). The 
first four sections of the bill provided the authorizatio n  and procedures of the 
change. Id. The fifth section levied a statewide property tax of one-ei ghth 
mill for two years to fund the move. Id. Opponents of the move challenged 
the entire statute on Origination Clause grounds. Id. 

The court reviewed the then existing case law from other 
states applying similar state constitutional provisions. The court acknowl­
edged :  
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[M]any cases holding that where the revenue part of an act is 
merely an incident and not the principal purpose for which it 
was enacted, the fact that it contains a provision for raising 
revenue as an incident to such purpose does not make it a 
revenue law w ithin the meaning of this constitutional provi­
sion. 

35 Idaho at 564, 207 P. at 722. 

The court's survey of then-existing case law included two cases anal­
ogous to the facts before it in the Dumas case. The court summarized these 
cases as follows: 

Id. 

Thus in  Chicago, B. & Q. R. Co . v. School District 

No. J ,  63 Colo. 1 59, 1 65 P. 260 ( 1 9 1 7), an act amending a 
former law which established a system of public schools, 
and, as an incident to such amendment, provided for the rais­
ing of revenue to meet the requirements of the law as amend­
ed, was properly held not to be an act for the raising of rev­
enue, which under the Constitution must originate in the 
House of Representatives. 

So in Evers v. Hudson, 36 Mont. 1 35, 92 P. 462 

( 1 923), it is held that an act authorizing the establishment of 
county free high schools, and providing for a tax to supply 
funds for the current expenses of such schools and for bond 
issues to raise money for building or purchase of school 
property, authorizing the commissioners to make a tax levy 
upon all of the property for the support thereof, and limiting 
the funds so raised exclusively to this purpose, does not fall 
within the purview of this constitutional provision. 

After reviewing this and other case law from other jurisdictions 
establishing the general rule that when the revenue raising part of a bill is 
merely incidental to the bill's main purpose the bill is not a revenue bill that 
must originate in the house, the Idaho Supreme Court ruled as follows:  
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Section 5 of this act is a measure for raising revenue; that is, 
it is a revenue bill, or money bill, as those terms are usually 
used. It provides for levying a direct tax against all property 
in the state, for governmental purposes. It requires no argu­
ment to prove that the state maintains the Albion normal 
school in its governmen tal capaci ty. It will not do to say that 
this tax represents a mere incident to the main purpose of the 
bill. for this would be a mere evasion. Most revenue bills 
could in the same manner be made incidental. The amount of 
the tax levied is immaterial, for the Constitution requires that 
all bills for raising revenue shall originate in the House. This 
is as truly a tax levied for governmental purposes, as it would 
be if levied for the construction of a capitol building, an 
insane asylum, or for the support of any department of the 
state government, and therefore falls within the inhibition of 
article 3, § 1 4, of the Constitution. 

35 Idaho at 566, 207 P. at 723 (emphasis added). 

The Dumas court then concluded that the bill at issue was a revenue 
bill that, because it originated in the senate, was unconstitutional. Id. 
Because, without the revenue needed, moving the Albion Normal School was 
impossible; the invalid portion of the statute was inseparable from the remain­
der. Therefore, the court held, the entire statute was void. Id. 

D. Discussion 

These cases establish definite rules upon which the legislature can 
rely. 

The Dumas case establishes that originating a revenue bill in the sen­
ate is a fatal flaw that can result in the enacted statute's being declared void 
if it is challenged. This is the majority rule in other states .  See Morgan v. 
Murray, 328 P.2d 644, 654 (Mont. 1 958).  It is also the federal rule. See U.S. 
v.  Munoz-Flores, 495 U.S. 385, 387 ( 1 990). The exception appears to be 
Pennsylvania, which has held that because both branches of its state legisla­
ture are equally representative of the electorate, the constitutional command­
ment is procedural, not substantive, and therefore is left to the duty and con-
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science of the members of the legislature. See Mikell v. Philadelphia School 
District, 58 A.2d 339, 341 (Pa. 1 948). 

The Worthen case definitely establishes the right of the Idaho Senate 
to amend a revenue bill to add revenue-raising returns, but does not directly 
address the issues to which this opinion is directed. 

The Parsons case establishes that not every statute that results in the 
addition of moneys to the state treasury is a revenue bill within the meaning 
of Idaho's Origination Clause. Although that case held that the worker's com­
pensation provisions at issue in that case were not the result of a revenue bill, 
the case provides no analysis or discussion of what constitutes a revenue bill. 
However, the ruling is consistent with the general rule applied by federal 
courts and in other states. That general rule is "that revenue bills are those 
that levy taxes, in the strict sense of the word, and not bills for other purpos­
es which may incidentally create new revenue." Twin Cities Nat ' l  Bank, 1 67 
U.S. at 201 (citing Story, Commentaries on the Constitution § 880); U.S. v. 
Munoz-Flores, 167 U.S. at 495, U.S. at 397. The Idaho court recognized that 
this rule is the general rule i n  Dumas. See 35 Idaho at 566, 207 P. at 723. 

The confusion over Dumas arises because the court voided a statute 
primarily aimed at moving the Albion Normal School, but which also 
imposed a statewide property tax levy to fund the move. Attorney general 
guideline letters issued by this office have understood Dumas to reject the 
general rule: 

The general rule . . .  is that if the revenue raising provisions 
are "incidental" to the main provisions of the act, i t  may orig­
inate in the Senate. This argument however specifically was 
rejected in Dumas v. Byron, . . . .  

Guideline letters to Senator Fairchild dated Feb. 24, 1 983, and to Senators 
Beitelspacher and Anderson dated Feb. 25, 1 986. 

This conclusion flows from the fact that the Dumas court, in  explain­
ing the general rule, summarized cases from other states (including the 
Montana and Colorado decisions discussed above) involving statutes that 
were similar to the statute i n  Dumas but were held valid. That the Idaho court 
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in Dumas then struck down the Idaho statute strongly implies that the court 
was indeed rejecting the rule that incidental revenue provisions do not make 
a bill a revenue bill. 

If this is correct, then Idaho legislators may not reliably look to inter­
pretations of origination clauses of either the U.S.  Constitution or those of 
other states for guidance to help determine what kind of bills are revenue bills 
under the Idaho Constitution. Given the dearth of Idaho cases, there is virtu­
ally no rel iable guidance available to legislators (or attorneys general and 
their deputies) for resolving close questions about where a bill must originate. 
Nevertheless, Dumas makes it clear that originating a bill in  the wrong body 
can be fatal if it is successfully challenged. 

There is another way to read the Duma& decision. That is that the 
court in  Dumas did not reject the general rule. Instead, Dumas accepted the 
general rule, but concluded that the tax at issue in that case (a statewide prop­
erty tax levy of one-eighth mill) was not "incidental ." That i s  because the tax 
was a tax of general statewide application that was not l imited to persons 
directly receiving benefit from facilities or services offered by the Albion 
Normal School. Several cases predating Dumas hold that the feature that 
characterizes bills for raising revenue i s  that such bills raise revenue for the 
general purpose of government and give no specific benefit in return. See, 

e .g ., Commissioner v. Bailey, 3 Ky. L.R. I 1 0  ( 1 88 1 ); U.S. v. Norton, 9 1  U.S. 
566, 568 (1 875) (quoting Story, J. in U.S .  v. Mayo, 26 F. Cas. 1230 (C.C.D. 
Mass. 1 8 1 3) (No. 1 5,755)) (law providing for postal money orders and 
imposing a fee was not a revenue bill) ;  Northern Counties Invest. Trust v. 
Sears, 4 1  P. 93 1 ,  935 (Oreg. 1 895) (law requiring fees from parties to legal 
proceeding not a revenue bill). See also, Lang v. Commonwealth, 226 S.W. 
379, 3 8 1 (Ky. 1 920) (law requiring county to pay fee for admissions to refor­
matory not a revenue bill); Kervick v. Bontempo, 1 50 A.2d 34, 36 (N.J. 1 959) 
(law providing tax to retire state water bond not a revenue bill); Leveridge v. 
Oklahoma Tax Comm., 294 P.2d 809 (Okla. 1 956) (law imposing excise tax 
on registration of used cars by a dealer was incidental to purpose of registra­
tion act and therefore not a revenue bill). This view explains the court's 
emphasis that: 

[t]his is as truly a tax levied for governmental purposes, as it 
would be if levied for the construction of a capitol building, 
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an insane asylum, or for the support of any department of the 
state government, . . . .  

Dumas, 35 Idaho at 566, 207 P. at 723. 

In practice, the Idaho Legislature follows the rule that a bill that rais­
es revenue only incidentally to its main purpose may originate in the senate. 
Examples from the 1 999 session of the Idaho Legislature include: I 999 Idaho 
Sess. Laws 43 1 (S.B. 1 029) (increasing the charge for a petition filed against 
a juvenile found to be within the purview of the Juvenile Corrections Act); 
1999 Idaho Sess. Laws 423 (S.B. 1 0 1 8) (relating to licensure to practice 
optometry to authorize an increase in the fee for licensure); 1 999 Idaho Sess. 
Laws 427 (S .B .  1 020) (increasing the maximum fee for renewal of licensure 
as a podiatrist). 

This practical approach is consistent with Justice Swain's ipsi dixit 

statement in U.S .  v. Norton, 9 1  U.S .  at 568, "It is a matter of common knowl­
edge, that the appellative revenue laws is never applied to the statutes 
involved in these classes of cases." It is also consistent with the Idaho 
Supreme Court's determination that the worker's compensation death benefit 
at issue in the Parsons case did not result from a revenue bill. 59 Idaho at 260, 
8 1  P.2d at 1 102. 

These conflicting ways of understanding Dumas counsel the Idaho 
Legislature to caution. While it is unlikely that the Idaho court will utterly 
reject the proposition that bills with only incidental revenue effects (like the 
senate bills described above) may originate in the senate, Dumas does suggest 
that the Idaho court may find bills to be revenue bills that would not be so 
classed by federal courts or courts of other states. Recently, the court has 
given a similarly strict construction to art. 20, § 2 of the Idaho Constitution 
prohibiting joining two constitutional amendments in a single ballot question. 
See Idaho Watersheds Project v. State Board of Land Commissioners, 1 999 
WL 1 7959 I (Idaho April 2, 1999). 

E. A Bill Having the Effect of Raising Less Revenue 

The only Idaho case addressing the subject seems to favor the minor­
ity rule that a bill having the effect of raising less revenue in the future than 
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was raised in the past is still a bill raising revenue and therefore must origi­
nate in the house. 

In Dumas, the court cited Perry County v. Railroad Co., 5 8  Ala. 546, 
54 7 ( 1 877), holding that a bill for raising revenue is a bill providing for the 
levy of taxes as a means of collecting revenue. 35 Idaho at 563, 207 P. at 723. 
Hence, a bill for reducing taxes, if i t  provides for collecting revenue, is stil l  a 
bill for raising revenue. The Alabama court has ruled consistently on this 
issue in several cases, most recently in Opinion of the Justices, 379 So. 2d 
1 267 (Ala. 1980). 

S ince the time of Dumas, only two other states, New Jersey and 
Oklahoma, have ruled on the issue. They have established rules contrary to 
the Alabama rule. See In Re Paton's Estate, 1 68 A. 422, 424 (N .J. Eq. 1933)  
(statute granting an  exemption from an inheritance transfer tax for a gift to 
Princeton University was not a revenue bill); Thompson v. Huston, 39 P.2d 
524, 526 (Okla. 1 935) (bill reduci ng penalty on delinquent taxes was not a 
revenue bill). 

Rulings by courts of three states over the course of a century and a 
quarter are a small basi s  for determining a majority and minority rule. 
Several factors recommend following the Alabama rule that bills d iminishing 
revenu e  must originate in the house. First is the recognition in Dumas that the 
Alabama rule was a part of the jurisprudential landscape at the time. Another 
is the deliberate inclination in this analysis to favor introduction of doubtful 
bills i n  the house to avoid  Origination Clause challenges. Also i mportant is 
the fact that whether a bil l  increases or diminishes revenue is itself sometimes 
a questionable matter. 

Advocates of tax benefit proposals (tax exemptions, deductions, cred­
its or refunds) sometimes support the proposal because the benefit wil l  
increase, not decrease, revenue. The assumption is that the benefit wil l  act as 
an economic incentive, stimulating sufficient economic growth to generate 
enough new tax revenue to more than off-set the direct cost of the benefit. 
See, e .g., statement of purpose and fiscal note to 1996 Idaho Sess. Laws 1 446 
(H.B. 873) (relating to expanding eligibility for the income tax credit payable 
to another state) .  There is no authority, judicial or otherwise, holding or sug­
gesting that such an effect, if true, does or does not transform a tax benefit 
proposal into a revenue-raising bill .  
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F. Property Tax Bills 

S.B. 1 2 19 is an example of another problem that adds doubt to the 
proper resolution of this issue. The bill would expand a property tax exemp­
tion. Property tax exemptions do not necessarily result in either an increase 
or decrease of property tax revenues. The amount of property tax revenue 
raised by a local taxing district (such as a county or city) is most directly 
determined by its budget, not by its assessed valuation. See generally Idaho 
Code, ch. 8, title 63. If an exemption decreases the size of the base, then, 
mathematically, the amount of the levy goes up, generating the same amount 
of revenue for the district by increasing the tax bill for owners of non-exempt 
property in the district. The Idaho court observed in both Dumas and 
Worthen: 

The purpose of incorporating [art. 3, § 14] into the funda­
mental law is that laws for raising revenue are an exercise of 
one of the highest prerogatives of government, and confer 
upon taxing officers authority to take from the subject his 
property by way of taxation for the public good, a burden to 
which he assents only because of it being necessary in  order 
to maintain the government, and the people have according­
ly reserved the right to determine this necessity by that body 
of the Legislature which comes most directly from the peo­
ple, the house of representatives. 

Dumas, 35 Idaho at 563, 207 P. at 72 1 ;  Worthen, 96 Idaho at 1 78, 525 P.2d at 
960. 

Since the creation or expansion of a property tax exemption will 
increase taxes for most property owners, such a bill can be viewed as being 
within the intent of the Origination Clause. 

A property tax exemption may reduce revenue for those districts for 
which the increased levy exceeds a statutory levy l imit. However, such an 
event is usually unforeseeable at the time a proposed property tax exemption 
is under consideration by the legislature. 
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There is an additional complication for property tax related bills. 
Courts in other states hold that an authorization to levy taxes is not itself a bill 
to raise revenue. Courts uniformly hold that acts creating incorporated towns 
or other political subdivisions of the state and granting the right to levy taxes 
are not acts for raising revenue. See Houston County v. Covington, 1 72 So. 
882 (Ala. 1937); Chicago, B. & Q. R. Co. v. School Dist., 1 65 P. 260 (Colo. 
1 9 1 7); Harper v. Elberton, 23 Ga. 566 ( 1 857); Rankin v. Henderson, 7 S.W. 
174 (Ky. 1 888); Livingston County v. Dunn, 5 1  S.W.2d 450 (Ky. 1932); 
Excelsior Planting & Mfg. Co. v. Green, 1 So. 873 (La. 1 887); Evers v. 
Hudson, 92 P. 462 (Mont. 1 907); Dickey v. State, 2 1 7  P. 145 (Okla. 1 923); 
Ryan Co. v. State, 228 P. 52 1 (Okla. 1924); Protest of Chicago, R .  I .  & P. R.  
Co., 279 P. 3 1 9  (Okla. 1 929); Mikell v .  Philadelphia School Dist., 58 A.2d 
339 (Pa. 1 948); Day Land & Cattle Co. v. State, 4 S.W. 865 (Tex. 1 887); Gieb 
v. State, 2 1  S.W. 1 90 (Tex. Crim. App. 1 893). 

Consistent with this idea is that the Idaho Constitution prohibits the 
legislature from raising revenue for local governments. See art. 7, § 6, Idaho 
Constitution; Leonardson v. Moon, 92 Idaho 796, 800, 45 1 P.2d 542, 546 
( 1 969). This authority suggests-but does not hold-that bills affecting prop­
erty tax matters can not be bills raising revenue since the legislature is pro­
hibited from rajsing property tax revenues for local governments. 

Conclusion 

For these reasons, we counsel the legislature to adopt practices that 
remove or at least minimize the possibility that a bill, if enacted, could be suc­
cessfully challenged on Origination Clause grounds. These practices would 
give to the term "bills for raising revenue" a broader rather than narrower 
understanding. They would prefer the introduction of doubtful bills, includ­
ing bills granting tax benefits, in the house and limit the senate to initiating 
revenue measures in the form of amendments to revenue bills originating in  
the house. I f  bills with incidental revenue raising effects or bills changing the 
property tax system are introduced in the Senate, it should be with full knowl­
edge of the possible, but not certain, implications under the Origination 
Clause in the event the enacted statute is judicially challenged. 
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Dated this 1 9th day of July, 1 999. 

Analysis by: 

Theodore V. Spangler, Jr. 
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Sincerely, 

ALAN G. LANCE 
Idaho Attorney General 

1 It is worth noting a case presenting the converse situation. In Hubbard v. Lowe, 226 F. 1 35 
( 1 9 1 5), the court invalidated a federal law because it originated in the senate, contrary to the constitution­
al provision, even though the revenue feature was added by amendment in the house of representatives. 

1 3 1  



1 32 



Topic Index 
and 

Tables of Citation 
OFFICIAL OPINIONS 

1 999 





1 999 OFFICIAL OPINIONS INDEX 

TOPIC OPINION PAGE 

ELECTIONS 

Ballot access restrictions do not apply to mem-
bers of judiciary . . . . . . . . . . . . . . . . . . . . . .  . 

LEGISLATURE 

Bills potentially affecting general revenues 
should be introduced in house of representatives 

SPECIAL REPORT 

Electric Utilities Restructuring 

99- 1 

99-2 

UNITED STATES CONSTITUTION CITATIONS 

109 

1 1 3 

3 

ARTICLE & SECTION OPINION PAGE 

ARTICLE 1 
§ 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99-2 1 1 3  

IDAHO CONSTITUTION CITATIONS 

ARTICLE & SECTION OPINION PAGE 

ARTICLE 3 
§ 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 109 
§ 1 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  99-2 1 1 3  

ARTICLE S 
§ 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 109 

ARTICLE 7 
§ 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99-2 1 1 3  

1 35 



1999 OFFICIAL OPINIONS I NDEX 

ARTICLE & SECTION OPINION PAGE 

ARTICLE 20 
§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99-2 1 1 3  

IDAHO CODE CITATIONS 

SECTION OPINION PAGE 

33-443 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 I 09 
34-907 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 I 09 
34-907( 1 )(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 1 09 
34- 1 809 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 I 09 
50-478 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99- 1 1 09 
Title 63, chapter 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99-2 1 1 3 
63-3067 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99-2 1 1 3 

1 36 



ATTOR N EY G EN E RAL' S  

S E L ECTED 

I N FO R MAL G U I D E LI N ES 

FOR TH E YEAR 1 999 

ALAN G. LANCE 
ATTOR N EY G E N ERAL 

STATE OF I DAHO 





INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

February I 0, 1999 

Mr. Paul S .  Laggis 
Power County Prosecuting Attorney 
20 Hillcrest Avenue 
P.O. Box 4 1 9 
American Falls, ID 832 1 1 -04 19 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Zoning Authority Within Fort Hall Reservation 

Dear Mr. Laggis: 

Your letter requested this office to address the following questions: 

( 1 )  Whether Power County has authority to require non-Indians residing 
on non-Indian fee lands within the Fort Hall Reservation to comply 
with Power County land use and zoning requirements. 

(2) Whether Power County has authority to require non-Indians residing 
on non-Indian fee lands within the Fort Hall Reservation to obtain 
county building permits. 

ANALYSIS 

Unfortunately, it is impossible to answer such questions as a matter 
of law. Accurate analysis requires an involved investigation and analysis of 
numerous and complex factual issues, including, among others, the location 
and extent of the non-Indian lands relative to tribal lands, the history and 
manner in which such lands entered non-Indian ownership, the history of trib­
al efforts to control land use within the Fort Hall Reservation, and the impact 
that application of the zoning ordinances of Power County would have upon 
application of the zoning ordinances of the Shoshone-Bannock Tribes 
("Tribes") .  We do, however, offer the following analysis as a framework 
which may guide you in determining your course of action. 
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1 .  Tribal Zoning Ordinances 

Your questions require a two-pronged analysis. First, it must be 
decided whether the Tribes have zoning jurisdiction over non-Indian lands 
within the Fort Hall Reservation. If they do not, then the county would clear­
ly have jurisdiction. The Supreme Court has "recognized the rights of States, 
absent a congressional prohibition, to exercise criminal (and, implicitly, civil) 
jurisdiction over non-Indians located on reservation lands." Yakima County 
v. Yakima Indian Nation, 1 12 S. Ct. 683, 688 ( 1992). If the Tribes are deter­
mined to have jurisdiction, however, then the second prong of the analysis is 
to determine whether the county's jurisdiction is preempted. 

The only Supreme Court decision to directly address tribal authority 
to impose planning and zoning requirements on non-Indian lands is Brendale 
v. Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S .  408 
( 1989). Brendale involved two different sections of the Yakima Reservation; 
the "open" section, where the majority of lands belonged to non-Indians, and 
the "closed" section, where the vast majority of lands belonged to the Tribe, 
who strictly restricted access to the area in order to maintain its pristine char­
acter. 

A sharply divided op1111on upheld tribal zoning authority on the 
closed section of the reservation, and denied such authority on the open sec­
tion of the reservation. Four members of the Court would have denied tribal 
zoning authority on both sections, three members would have upheld such 
authority on both sections, and the two swing votes held that the authority 
rested on the relative abundance of Indian and non-Indian lands. The two 
swing votes opined that when non-Indian parcels comprise only a small per­
centage of the lands in a particular section of a reservation, the tribe has not 
lost the ability to "define the character of that area," 492 U.S. at 434, and 
therefore can impose land-use regulations on non-Indian lands. Id. In con­
trast, where a majority of lands are held in fee by non-Indians, the swing votes 
concluded that the Tribe "lacks the power to define the essential character of 
the territory," id. at 445, and therefore lacks zoning authority over non-Indian 
lands. 

Because the votes of the Court members in Brendale were so badly 
split, the case provides little in the way of reliable guidance. At most, it estab-
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lishes that the relative abundance of Indian and non-Indian lands is a critical 
factor in determining whether a tribe has zoning authority over non-Indian 
lands. What level of non-Indian ownership is necessary to relieve tribes of 
such zoning authority is difficult to say. The "closed" portion of the reserva­
tion at issue in Brendale only contained 3 .4% non-Indian lands (by compari­
son, the Fort Hal l Reservation contains 4% non-Indian lands). At first glance, 
the similarity in percentages suggests that the Brendale holding would apply 
to the Fort Hall Reservation. 

It would be a mistake, however, to place too much reliance on raw 
percentages of Indian and non-Indian lands. The closed portion of the reser­
vation at issue in Brendale was an area retained in  a natural state as a forest 
and hunting preserve, and was also an area where no county services were 
provided. All roads into the area were maintained by the Bureau of Indian 
Affairs and, at the time of the suit, closed to the general public. ld. at 4 1 5 . 
Non-Indians could not even enter the area without a tribal permit. Id. In other 
words, there was a long history of the Tribe's exercising jurisdiction over the 
"closed" area with the goal of preserving it in its natural state. As the swing 
votes noted in Brendale, the Tribe had established an "historic and consistent 
interest in preserving the pristine character of this vast, uninhabited portion of 
its reservation." id .. at 440. Under those unique circumstances, tribal author­
ity over non-Indian lands was essential to the Tribe's ability to retain the 
unique characteristics of the area. 

Whether the Shoshone-Bannock Tribes would be able to prove a sim­
ilar need for tribal regulation of land uses on the Fort Hall Reservation is a 
factual question beyond the scope of this analysis. Because the resolution of 
any zoning dispute would depend heavily on factual issues, we do not suggest 
that you necessarily accept the holding in Brendale as determinative in future 
cases. 

The future application of the holding in Brendale is uncertain for sev­
eral reasons. First, since the decision was so badly splintered, with no ration­
ale mustering a majority opinion, it is of questionable precedential value and 
subject to future reexamination by the Supreme Court. See Seminole Tribe of 
Florida v. Florida, 5 17 U.S. 44, 63 ( 1996). Second, Justice Stevens' swing 
opinion relied, in part, on rationale subsequently rejected by the majority of 
the Court. Justice Stevens viewed tribal zoning authority as falling within the 
ambit of tribal jurisdiction over non-Indians as defined in Montana v. United 

14 1  



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

States, 450 U.S. 544 ( 1 98 1  ). Montana held that tribes have been divested of 
sovereignty over non-Indians, but defined two exceptions to that rule, the first 
being when non-Indians enter into consensual relations with a tribe, and the 
second being where non-Indian conduct "threatens or has some direct effect 
on the political integrity, the economic security, or the health or welfare of the 
tribe." 450 U.S. at 566. 

In Brendale, Stevens invoked the second Montana exception by 
adopting the finding of the trial court that development in the closed area of 
the Yakima Reservation "would undoubtedly negatively affect the general 
health and welfare of the Yakima Nation and its members." 492 U.S. at 443.  
Subsequent Supreme Court opinions, however, have clarified that effects on 
the general health and welfare of tribal members are not enough to sustain 
tribal jurisdiction over non-Indians. Ill fact, they have warned against the 
danger that the second Montana exception "can be misperceived," and 
applied so broadly that "the exception would severely shrink the rule." Strate 
v. A- 1 Contractors, 1 1 7 S. Ct. 1404, 1 4 1 5 . 16  ( 1997). '  Instead, Strate admon­
ishes that the Montana exct!ptions must be applied in the context of "what i s  
necessary to  protect tribal self-government or  to control internal relations." 
Id. at 1 4 1 6. The kinds of self-governing regulations the Court had in mind 
are outlined in the preface to the Montana exceptions: "Indian tribes retain  
their inherent power [to punish tribal offenders,] to  determine tribal member­
ship, to regulate domestic relations among members, and to prescribe rules of 
inheritance for members." Id. at 1 4 1 6, quoting Montana, 450 U.S. at 564. 

With the narrowing of the Montana exceptions, future decisions 
regarding tribal zoning are l ikely to turn on whether zoning authority over 
non-Indians is necessary to protect the tribe's sovereign authority to zone and 
regulate lands owned by the tribe and its members. 

2. Preemption of County Zoning Regulations 

Generally, state laws may be applied to non-Indians residing within 
Indian reservations, "unless such application would interfere with reservation 
self-government or would impair a right granted or reserved by federal law." 
Mescalero Apache Tribe v. Jones, 4 1 1 U.S. 1 45, 1 48 ( 1 973). Whether state 
authority is preempted requires a "particularized inquiry into the nature of the 
state, federal, and tribal interests at stake." White Mountain Apache Tribe v. 
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Bracker, 448 U.S. 1 36, 145 ( 1 980). State jurisdiction is preempted if it "inter­
feres or is incompatible with federal and tribal interests reflected in federal 
law, unless the state interests at stake are sufficient to justify the assertion of 
state authority." New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 
( 1 983). In assessing federal and tribal interests, "traditional notions of Indian 
sovereignty provide a crucial 'backdrop,"' as do federal objectives of pro­
moting tribal self-government. Id. The preemption analysis, however, i s  
"informed by historical notions of  tribal sovereignty, rather than determined 
by them." Rice v. Rehner, 463 U.S.  7 1 3, 7 1 8  ( 1983). 

Unfortunately, the Supreme Court in Brendale did not have the 
opportunity to apply this preemption analysis to determine whether the coun­
ty would possess concurrent zoning authority over lands subject to tribal zon­
ing ordinances, 1;ince the involved county did not appeal. This leaves only the 
Ninth Circuit's decision in the same case as guidance. See generally 

Confederated Tribes and Bands of the Yakima Indian Nation v. Whiteside. 
828 F.2d 529 (9th Cir. 1 987). The Whiteside decision held that county zon­
ing ordinances wculd be preempted in the face of competing tribal ordi­
nances, especially where the county ordinances allowed uses inconsistent 
with those allowed by the Tribe's land use plan. Id. at 535.  The court noted 
that "[c]omprehensive planning enables a centralized regulatory authority to 
balance the competing needs of landowners and to distribute land uses in a 
desirable pattern." 828 F.2d at 534. The court's comments appeared to focus 
on the concern that competing land use ordinances would defeat the very pur­
pose of zoning, i .e., centralized and comprehensive planning. 

This is not to say that a tribal zoning ordinance automatically pre­
empts a county zoning ordinance. In Whiteside, the county ordinance would 
have allowed the construction of  homes, restaurants, bars. and commercial 
campgrounds in an area zoned by the Tribe as quasi-wilderness. Such obvi­
ous conflict led to the conclusion of preemption. In cases where conflict is 
non-existent or at least less substantial, the possibility exists for concurrent 
state and tribal regulation. As Justice Stevens noted in Brendale, "overlap­
ping land-use regulations are not inherently suspect," ci ting as an example 
federal environmental protections superimposed on county zoning ordi­
nances. 492 U.S. at 440. 

Thus, it appears that the question of preemption in the area of zoning 
law may well depend on existence of an actual conflict between tribal and 
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local zoning regulations. Strate, Rice, and other cases demonstrate that the 
central question in any future zoning case is whether application of county 
zoning regulations to non-Indian lands impacts the tribe's right to regulate 
uses of tribally-owned lands. Where there is no conflict between county and 
tribal zoning laws, the possibil ity exists that both sets of zoning ordinances 
could be applied to non-Indian lands. Where conflict exists, the 0utcome will 
likely depend on the impact that land uses allowed by the county ordinance 
have on the tribe's abil ity to regulate uses of Indian lands in the same area, 
especially in areas where tribal lands are predominant. 

3. Building Permits 

Much of the above analysis applies equally to building permits. 
Where a tribe lacks zoning authority over non-Indian lands, there is no barri­
er to requiring county building permits for construction on non-Indian lands 
within an Indian reservation. In those instances where tribal zoning laws 
apply to non-Indian lands, a county building permit may be preempted if the 
permitted use is inconsistent with the tribal ordinance. The circumstances of 
preemption would be nearly identical to those discussed above. If the use 
allowed by a county building permit is consistent with the tribal zoning ordi­
nance, there should be no barrier to requiring a county building permit. In 
such instances, there may be an increased burden on the landowner, but no 
threat to tribal self-government. 

CONCLUSION 

Power County possesses the general authority to require non-Indians 
residing on non-Indian fee lands within the Fort Hall Reservation to obtain 
county building permits and comply with county land use requirements. 
Whether such authority is preempted in specific circumstances is a factual 
question, largely dependent on ( 1 )  the relative abundance of non-Indian prop­
erty in that portion of the reservation that lies within Power County, (2) the 
nature of the lands and the history of tribal control over the "character" of that 
portion of the reservation and (3) whether the uses permitted by the county 
would substantial ly conflict with uses permitted by the Tribes on surrounding 
tribal lands, or otherwise negatively affect the Tribes' ability to control the use 
of tribally-owned lands. 
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Sincerely, 

Steven W. Strack 
Deputy Attorney General 

The Ninth Circuit Court of Appeals has also warned against broad application of the second 
Montana exception, noting that "the exception would swallow the rule because virtually every act that 
occurs on the reservation could be argued to have some political, economic, health or welfare ramification 
to the tribe." County of Lewis v. Allen, 1 63 F.3d 509, 5 1 5  (9th Cir. 1 998). 
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Mr. Don Fortney 
Sheriff of Lewis County 
P.O. Box 206 
Nezperce, ID 83543 

May 5, 1 999 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Sheriff Fortney: 

You have asked the Attorney General's Office to provide legal guid­
ance regarding the effect of the recent action of the Nez Perce Tribal 
Executive Committee in rescinding NP 65- 1 26, the tribe's assent to jurisdic­
tion of the State of Idaho over the crimes enumerated therein. Specifically, 
you asked: 

Does the Nez Perce Tribal Government's unilateral rescission of their 
prior consent to concurrent jurisdiction affect the state's jurisdiction 
over the civil and criminal matters set forth in Idaho Code § 67-5 1 0 1  
. . .  ? 

Does the Nez Perce Tribal Government's unilateral rescission of their 
prior consent to concurrent jurisdiction affect the state's jurisdiction 
over matters set forth in Idaho Code § 67-5 1 02 and enumerated in NP 
65- 1 26 . . .  ? 

Our conclusion is that, by rescinding NP 65- 1 26, the tribe has effec­
tively revoked its consent to state jurisdiction over the enumerated offenses 
and has, thus, deprived the state of jurisdiction over those offenses. Our fur­
ther conclusion, however, is that the state retains jurisdiction over the matters 
l isted in  LC. § 67-5 1 0 1 .  
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ANALYSIS 

A. Jurisdiction in Indian Country 

Indian country is defined in 1 8  U.S.C. § 1 1 5 1  as, among other things, 
"all land within the limits of any Indian reservation under the jurisdiction of 
the United States Government notwithstanding the issuance of any patent, 
and, including rights-of-way running through the reservation." 1  "When 
addressing the question of state jurisdiction in Indian country, we are guided 
by the r.anon of construction that federal and state 'statutes passed for the 
benefit of Indians are to be construed in the Indians' favor."' State v. Major. 
1 1 1  Idaho 4 10, 4 1 5 , 725 P.2d 1 1 5, 120 ( 1986) (citations omitted). 

The states have no jurisdiction over Indians in Indian country with­
out congressional consent. M cClanahan v. State Tax Commission of Arizona. 
4 1 1 U.S. 1 64, 1 70-7 1 ,  93 S. Ct. 1 257, 126 1 ,  36 L. Ed. 2d 129 ( 1 973). 

Generally, jurisdiction in Indian country is determined by both the 
status of the parties involved and the nature of the crime. For instance, intra­
Indian crimes were exempted from the federal jurisdiction of the General 
Crimes Act of 1 8  U.S.C. § 1 1 52, but that section was limited by the subse­
quent enactment of the Major Crimes Act, 1 8  U.S.C. § 1 1 53, which. provided 
for federal jurisdiction over 14 enumerated crimes. Thus, jurisdiction over 
crimes by Indians against Indians is in tribal court unless the crime is one enu­
merated in the Major Crimes Act. Proper jurisdiction for crimes committed 
between non-Indians in Indian country is in state court. U.S. v. McBratney. 
104 U.S.  62 1 ( 1 88 1 )  (the "McBratney Rule"). Jurisdiction for crimes com­
mitted by non-Indians against Indians on Indian land is federal court. See 

Dura v. Reina, 495 U.S. 676, 1 10 S. Ct. 2053, 109 L. Ed. 2d 693 (1 990); State 
v. Verdugo, 90 I P.2d 1 1 65 (Ariz. Ct. App. 1 995) ; see generally 1 8  U.S.C. §§  
1 1 52, 1 153; Cohen's Handbook of Federal Indian Law ( 1 982 ed.). The Idaho 
Supreme Court has held that the Idaho state courts have jurisdiction over 
"victimless" crimes, such as DUI, committed by non-Indians on the reserva­
tion. State v. Snyder, 1 19 Idaho 376, 807 P.2d 55 ( 1 99 1  ); see also State v. 
Warden, 127 Idaho 763, 906 P.2d 1 33 ( 1995). 

Public Law 280 is an exception to the general jurisdictional frame­
work in Indian country. See, generally, Clinton, Criminal Jurisdiction Over 
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Indian Lands: A Journey Through a Jurisdictional Maze, 1 8  Ariz. L. Rev. 
503, 504 ( 1976). In Public Law 280, Congress gave Idaho and other states 
the "consent of the United States" to assume jurisdiction over criminal and 
civil matters "at such time and in such manner as the people of the State shall ,  
by affirmative legislative action, obligate and bind the State to assumption 
thereof." Public Law No. 280, § 7, 67 Stat. 5 88, 590 ( 1 953). When Public 
Law 280 was enacted, the states were not required to obtain consent of the 
tribes before asserting state jurisdiction. 

In 1 963, pursuant to Public Law 280, Idaho enacted l.C. § 67-5 1 0  l ,  
assuming jurisdiction over the following matters: 

A. Compulsory school attendance 
B. Juvenile delinquency 
C. Dependent, neglected and abused children 
D. Public Assistance 
F. Domestic Relations 
G. Operations and management of motor vehicles upon high­

ways and roads maintained by the county or state, or politi­
cal subdivisions thereof. 

Idaho also enacted a statute allowing the individual tribes to extend 
to the state further concurrent jurisdiction. l.C. § 67-5 1 02 ( 1963). In  
addressing that statute, the courts have referred to ''what, in effect, is a bilat­
eral agreement between the State of Idaho and the [tribe] to confer jurisdic­
tion to the state courts." Boyer v. Shoshone-Bannock Indian Tribes, 92 Idaho 
257, 262, 441 P.2d 167, 1 7 1 ( 1968). 

On April 1 3, 1 965, the Nez Perce passed NP 65- 126, consenting to 
concurrent state court jurisdiction over enumerated offenses including dis­
turbing the peace, contributing to the delinquency of minors, simple assault, 
battery and receiving stolen property. Tribal Resolution 65- 1 26, quoted in  
State v. Major, 1 1 1 ldaho 4 10, 4 18, 725 P.2d 1 15, 1 23 ( 1 986); State v. Marek, 
1 12 Idaho 860, 869, 736 P.2d 1 3 14, 1 323( 1987). Thereby, the tribe and the 
State of Idaho entered into a compact extending state jurisdiction to the enu­
merated offenses. 
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In 1968, Congress passed the Indian Civil Rights Act, 25 U.S .C. § 
1 32 l (a) ( 1 983), which amended Public law 280 to require formal tribal con­
sent to the further assumption of jurisdiction by the states. The Act repealed 
§ 7 of Public Law 280, but specifically did not "affect any cession of juris­
diction made pursuant to such section prior to repeal." In State v. 
McCormack, 1 17 Idaho 1009, 10 12, 793 P.2d 682, 685 ( 1990), the court noted 
that the l imiting language of § 132 1  "does not require further tribal consent 
. . . because that jurisdiction [in l .C. § 67-5 1 0  l ]  had been granted and 
assumed prior to enactment of § 1321 ." See also State v. Michael, 1 1 1  Idaho 
930, 932, 729 P.2d 405, 406 ( 1 986) (" . . .  those areas over which the state had . 
assumed jurisdiction in 1 963 remain under state jurisdiction"). 

Thus, until recently, it was clear that the state courts of Idaho had 
jurisdiction over both the matters set forth in I.C. § 67-5 1 0 1  and the offenses 
listed in NP 65- 1 26. 

B. Recent Action by the Nez Perce Tribe 

On March 9, 1 999, the Nez Perce Tribal Executive Committee 
(NPTEC) rescinded NP 65- 1 26. In a subsequent letter to local law enforce­
ment, the Tribal Chairman indicated two bases for the tribe's action. First, the 
tribe felt that the need for state jurisdiction over crimes committed on the 
reservation had been nullified by the establishment and training of the tribal 
police force. Second, the tribe considered it "essential to the sovereignty of 
the Nez Perce Tribe that the l aw enforcement jurisdiction transferred by NP 
65- 1 26 be returned to the exclusive control of the Tribe." The letter appar­
ently referred to the decision of the Ninth Circuit Court of Appeals i n  County 
of Lewis v. Allen. 1 63 F.3d 509 (9th C ir. 1 998). In that case, the court held 
that the tribe's compact with the state to extend state jurisdiction to the offens­
es enumerated in NP 65- 1 26 "was tantamount to alienation of the land to non­
Indians for this limited purpose." Id., at 5 14. The tribe provided notice of 
its action to local law enforcement. 
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C .  The Current Status of Idaho State Court Jurisdiction in Indian 
Country 

l .  I.C. § 67-5 1 0 1  

The validity o f  LC. § 67-5 1 0 1  was not affected by the enactment of 
the Indian Civil Rights Act and is not subject to assent by the tribes. 
Therefore, the areas over which the state assumed jurisdiction in l .C. § 67-
5 10 1  remain under state jurisdiction. 

2. The Minor Offenses Enumerated in NP 65- 1 26 

l .C. § 67-5 1 02 provides that "[a]dditional state jurisdiction . . .  may 
be extended to particular reservations or Indian country with the consent of 
the governing body of the tribe . . . . " It i s  clear that the Nez Perce Tribe has 
now revoked its consent to state jurisdiction over the minor offenses enumer­
ated in NP 65- 1 26. When the compact between the tribe and the state was 
originally entered into pursuant to I.C. § 67-5 1 02, the additional jurisdiction 
became effective when the tribe forwarded the resolution to the Office of the 
Attorney General. When NPTEC revoked jurisdiction over crimes set forth 
in NP 65- 1 26, however, it did so in a unilateral manner. It later provided 
notice to local law enforcement agencies, which notice was forwarded to the 
Office of the Attorney General . The issue arises whether this unilateral action 
on the part of the tribe was an effective revocation of consent to additional 
state jurisdiction. We conclude that it was. 

The statute provides that additional jurisdiction may be effected by 
"negotiation with the tribe or by unilateral action by the tribe." Thus, 
although the tribe must eventually provide notice, the tribe is free to extend 
additional jurisdiction as it sees fit. There does not appear to be any authori­
ty for the proposition that the tribe was required to follow this same procedure 
in order to effectively revoke its consent to the additional state jurisdiction. 
Rather, it appears that the key is tribal consent, without which the state may 
not exerci se additional jurisdiction. 
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CONCLUSION 

It is the conclusion of this office that NPTEC's action in rescinding 
NP 65- 1 26 effectively deprived the state courts of Idaho of jurisdiction over 
the offenses set forth in that ordinance, but did not have any effect on the 
jurisdiction of the Idaho courts over the matters l isted in LC. § 67-5 1 0 1 .  
Further, the state courts retain jurisdiction over matters unrelated to Public 
Law 280, such as crimes between non-Indians that may occur on the reserva­
tion and victimless crimes, such as DUI, committed in Indian country by non­
Indians .  

Sincerely, 

Alison A. Stieglitz 
Deputy Attorney General 
Criminal Appellate Unit 

I There currently is a dispute ubout whether the Nez Perce Reservation includes lands ceded 
pursuant to the Agreement of May I ,  1 893, 28 Stat. 326. The state has taken the position that the reserva­
tion docs not include such lands, while the tribe has taken the position that it docs. Obviously, the outcome 
of the dispute will determine what lands constitute "Indian country" us defined in 1 8  U.S.C. § 1 1 5 1 .  
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Senator Grant R. Ipsen 
Idaho State Senate 
l 0 l 0 Houston Road 
Boise, ID 83706 

May 20, 1999 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Senator Ipsen: 

You have asked the Attorney General 's Office to provide legal guid­
ance regarding the workers ' compensation law in the state as it specifically 
pertains to non-profits and, more specifically, to faith groups. The more spe­
cific questions are listed below. 

QUESTIONS PRESENTED 

I. Is workers' compensation insurance required for "small" non-profits, 
more specifically, faith groups? 

2. If so, is the communication of such clearly stipulated under the law? 

3. ls the minimum premium and penalty assessed these small organiza­
tions reasonable in light of the fact that the minimum premium 
charged is often a large percentage of the compensation paid? 

CONCLUSION 

I. Yes. Pursuant to Idaho Code § 72-203, the workers' compensation 
law applies to all public employment and private employment not 
expressly exempted by the provisions of ldaho Code § 72-2 12.  

2 .  Yes, the requirement for workers' compensation insurance is set forth 
in Idaho Code § 72-30 l w ith exemptions to that requirement set forth 
in Idaho Code § 72-2 1 2. There is Idaho case law interpreting the 
exemptions provided in Idaho Code § 72-2 12 .  
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3. The penalty for failure to secure compensation is statutorily set by 
Idaho Code § 72-3 19. The minimum premium is confined to a range 
by Idaho Code § 4 1 - 1 6 1 2(2), which states that "no filing shall con­
tain a minimum premium that is less than one hundred fifty dollars 
($ 1 50) or greater than three hundred dollars ($300)." 

ANALYSIS 

Question Number 1 :  

Idaho Code § 72-203 provides that a l l  public and private employment 
is covered by the workers' compensation law, and coverage is required unless 
expressly exempt by the provisions of Idaho Code § 72-2 12 .  The exemptions 
from coverage, under Idaho Code § 72-2 1 2, that may be applicable to "small" 
non-profits, more specifically, faith groups, are set forth as follows: 

72-212. Exemptions from coverage .. -None of the 
provisions of this law shall apply to the following employ­
ments unless coverage thereof is elected as provided in sec­
tion 72-21 3 ,  Idaho Code. 

(2) Casual employment. 

(6) Employment which is not carried on by the 
employer for the sake of pecuniary gain. 

As is set forth in this analysis, Idaho case law does not support the applica­
tion of the above quoted exemptions in the case of faith groups. 

The Supreme Court of Idaho has defined "casual employment" as 
found in Idaho Code § 72-2 12(2) as follows: 

This Court has defined "casual employment" as 
employment that is only occasional, or comes at uncertain 
times, or at irregular intervals, and whose happening cannot 
be reasonably anticipated as certain or likely to occur or to 

153 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

become necessary. It is employment that arises only occa­
sionally or incidentally and is not part of the usual trade or 
business of the employer. Tuma v. Kosterman, I 06 Idaho 
728, 682 P.2d 1 275 ( 1 984); Wachtler v. Ca/non, 90 Idaho 
468, 4 1 3  P.2d 449 (1966); Flynn v. Carson, 42 Idaho 1 4 1 ,  
243 P. 8 1 8  ( 1 926). 

Larson v. Bonneville Pacific Services Co., 1 1 7 Idaho 988, 989-90, 723 P.2d 
220, 22 1 -22 ( 1 990). 

It does not appear that typical employees of a smal l faith group would 
meet the casual employment exception as interpreted by Idaho case law. My 
understanding is that the employees of a small faith group, that is the focus of 
this analysis, would consist of a pastor and secretaries conducting the usual 
business of the faith group.  

The "pecuniary gain" exemption provided under Idaho Code § 72-
2 1 2(5) was recently interpreted by the Supreme Court of Idaho in Burrow v. 
Caldwell Treasure Valley Rodeo, 1 29 Idaho 675, 93 1 P.2d 1 1 93 ( 1 997). Don 
Burrow was employed by the Caldwell Treasure Valley Rodeo to do various 
maintenance jobs. When Mr. Burrow was injured in the course of installing 
a scoreboard, he sought workers' compensation benefits. Caldwell Treasure 
Valley Rodeo asserted that it was an exempt employer under Idaho Code § 
72-2 1 2(5). Caldwell Treasure Valley Rodeo, the employer, was described in 
the decision as follows: 

For federal tax purposes, the employer is a non-prof­
it, tax-exempt organization under 26 U.S.C. § 501 (c)(4). The 
employer does not fall within the definition of non-profit 
organization for purposes of the collection of state sales tax. 
The employer reinvests its proceeds back into the rodeo 
grounds it operates, and the members of its board of directors 
are volunteers. 

Id. at 676. 

The supreme court held that the employer was not exempt under 
Idaho Code § 72-2 1 2(5). It reasoned as follows: 
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The Commission determined that the employer is not 
exempt under the LC. § 72-2 1 2(5) exemption because i t  
receives remuneration for its services in the form of admis­
sions to the rodeos it conducts. The Commission based its 
decision on Modlin, 49 Idaho 1 99, 286 P. 6 1 2. In Modlin, the 
employer was a for-profit employer, and attempted to avoid 
workers' compensation l iability on the basis that it did not 
generate any profit in the particular instance in which the 
employee was injured. Id. In Modlin, the employer argued 
that it was not acting for pecun iary gain. Id. at 206, 286 P. at 
6 14 .  The Court rejected this contention, stating, "[ w ]hether 
it made a profit or not is beside the issue. It was supplying 
service and receiving remuneration for it ." Id. 

The Court has cited Modlin for the proposition that 
"an employer cannot escape liability for compensation on the 
ground that he is not engaged in a business for pecuniary gain 
because on some transactions he loses money." Dillard v. 

Jones, 58 Idaho 273, 279, 72 P.2d 705, 708 (1937); see also 
Dameron v. Yellowstone Trail Garage, Inc., 54 Idaho 646, 
652, 34 P.2d 4 17, 4 1 9  ( 1934) ("Whether or not the employer 
was making a profit at the time the employee was injured is  
immaterial .") Therefore, the employer's non-profit tax status 
is i rrelevant to the determination of whether the employment 
was carried on by the employer for the sake of pecuniary 
gain .  

More recently, this Court addressed the LC .  § 72-
21 2(5) exemption in Dewey v. Merrill, 1 24 Idaho 201 ,  858 
P.2d 740 ( 1 993), stating that "[i]n addressing the issue of 
pecuniary gain, the Court considers whether a party is sup­
plying a service and receiving remuneration for it ." Id. at 
205, 858 P.2d at 744. The Court also stated in Dewey that the 
"Worker's Compensation Act was intended for commercial 
and governmental employers who can spread the costs of 
compensation through the price of goods and services. The 
pecuniary gain exemption was created to protect individuals 
. . .  who may be deemed to be statutory employers but do not 
regularly employ others for business purposes." Id. 
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The employer in the present case received remuneration for its serv­
ices. Therefore, the employer is not exempt under l.C. § 72-2 1 2(5). 

Id. at 676-77 (citations omitted). 

Applying the Burrow holding, a small faith group is not exempt 
under the Idaho Code § 72-2 1 2(5) exemption because it receives remunera­
tion for its services in the form of donations for the rel igious services it con­
ducts. "[T]he employer's non-profit tax status is i rrelevant to the detennina­
tion of whether the employment was carried on by the employer for the sake 
of pecuniary gain." Burrow, 1 25 Idaho at 676. 

Question Number 2: 

Please see analysis for Question Number l .  

Question Number 3: 

The penalty for failure to secure compensation is set forth in Idaho 
Code § 72-3 1 9, which provides in pertinent part, as follows: 

72-3 1 9. Penalty for failure to secure compensa­
tion.-. . . .  

(4) Any employer required to secure the pay-
ment of compensation under this law, who fails  to do so, may 
be l iable for a penalty of either two dollars ($2.00) for each 
employee for each day or twenty-five dollars ($25 .00) for 
each day during which such failure continues, whichever is 
greater. . . . In determining whether penalties should be 
assessed or collected for the employer's failure to secure the 
payment of compensation, the commission may consider the 
following factors: 

(a) When the employer was notified that such 
employer's worker's compensation insurance coverage had 
been cancelled or that such insurance was required; 
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(b) The length of time that elapsed between 
when the employer was notified that worker's compensation 
insurance coverage was required or that such employer's 
coverage had been cancelled, and the date that such coverage 
was put into effect; 

(c) Whether the employer is able to document 
attempts to secure worker's compensation insurance cover­
age during the period of time that such employer was with­
out such coverage; 

(d) Whether there were prior instances in which 
the employer failed to keep worker's compensation insurance 
in effect or such coverage was cancelled, and the reasons for 
such failure or cancellation; 

(e) The reasons that the employer is unable to 
obtain or keep in effect worker's compensation insurance 
coverage; 

The above factors are not exclusive and the commission may 
consider any other relevant factor. 

The Idaho Industrial Commission is given discretion on assessing penalties. 

Workers' compensation rates are regulated pursuant to title 4 1 ,  chap­
ter I 6, Idaho Code. Idaho Code § 4 1 - 1 6  I 2 provides in pertinent part as fol­
lows: 

4 1 - 1 6 1 2. Adherence to filings. 

(2) No filing shall contain a minimum premium that 
is less than one hundred fifty dollars ($1 50) or greater than 
three hundred dollars ($300). 

Every insurer writing workers' compensation coverage in Idaho files its rates 
with the Director of the Idaho Department of Insurance. Idaho Code § 4 1 -
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1606. Every insurer, including the Idaho State Insurance Fund, writing work­
ers' compensation insurance in Idaho shall be a member of a workers' com­
pensation rating organization. Idaho Code § 4 1 - 16 1 5 .  The workers' com­
pensation rating organization currently operating in Idaho is NCCI. 

CONCLUSION 

All public and private employers are required to carry workers' com­
pensation insurance unless they are expressly exempt pursuant to Idaho Code 
§ 72-2 1 2. Absent some unique situation that places the employer within one 
of the exemptions provided by Idaho Code § 72-2 12, a small faith group 
would be required to carry workers' compensation insurance. The penalty for 
failure to secure compensation is provided by Idaho Code § 72-3 19, which 
gives the Industrial Commission discretion in assessing penalties. Idaho 
Code § 4 l- 1 6 1 2  provides that a minimum premium must be within the range 
of one hundred fifty dollars to three hundred dollars. The filing and approval 
of workers' compensation rates is under the authority of the Department of 
Insurance pursuant to title 4 1 ,  chapter 16, Idaho Code. 

Sincerely, 

Scott B .  Muir 
Deputy Attorney General 
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Representative Roger W. Chase 
District 33, Bannock County 
4985 Clearview Avenue 
Pocatello, ID 8320 I 

July I ,  I 999 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Representative Chase: 

You have asked the Attorney General 's Office to provide legal guid­
ance regarding the propriety of a real property transaction between the 
Bannock County School District and the Katsilometes family. Specifically, 
you have asked us to examine the provisions of the School Property Act 
("Act"), Idaho Code §§ 33-60 I to 33-603, and examine what the Act requires 
when a school district wishes to purchase or convey real property. You asked 
( I ) whether a school district must give public notice of the real property it 
wished to purchase, and once it gave such notice whether the district was obli­
gated to purchase that parcel of land without any alteration of land bound­
aries; and (2) whether a school district, once it has an ownership interest in 
real property, can convey real property without receiving consideration or 
other value for the land and without public notice or an appraisal? 

Concerning the other questions that you submitted to our office for 
review, they appear to be factual in nature, and do not involve legal i ssues 
relating to the School Property Act. For that reason, our office respectfully 
declines to answer those factual issues, and limits its response to the legal 
issues outlined above. 

ANALYSIS 

1 .  Once a school district gives public notice of real property it wish­
es to purchase, is it statutorily obligated to purchase the parcel of 
land without alteration to the parcel's boundaries? 

Idaho Code § 33-60 1 regulates the acquisition, use or disposal of real 
and personal property by a school district. The statute empowers the board of 
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trustees of each school district to "contract for the construction, repair, or 
improvement of any real property, or the acquisition, purchase or repair of 
any equipment, or other personal property necessary for the operation of the 
school district." Idaho Code § 33-60 1 (2). However, the board of trustees 
shall not enter into any contract "which entails the expenditure of Fifteen 
Thousand Dollars ($ 1 5,000) or more without notice first being given by pub­
l ishing twice in the manner required by subsections (g) and (h) of Section 33-
402, Idaho Code. . . .  The board of trustees may let the contract to the lowest 
responsible bidder, or reject any bid, or reject all bids and publish notice for 
bids as before." Idaho Code § 33-60 I (2). 

Thus, it appears clear from the statute that the board of trustees may 
enter into contracts for the construction, repair or improvement of real prop­
erty,i or the acquisition of equipment or other personal property necessary for 
the school district's operation . However, it is important to note that the pub­
lic notice requirements of Idaho Code § 33-60 I (2) appear to apply only when 
the board of trustees is contracting for the construction, repair, or improve­
ment of real property, not the purchase or conveyance of real property. 
Accordingly, it does not appear that the board of trustees is required to give 
public notice of any land purchase, even if the purchase price is greater than 
$ 1 5,000. 

It appears that the section of the statute applicable to the purchase of 
real property is subsection (3) of Idaho Code § 33-60 I. The statute provides 
that the board of trustees may: 

designate and purchase any real property necessary for 
school purposes or in the operation of the district, the provi­
sions of subsection (2) of this section notwithstanding, or 
remove any building, or dispose of any real property. The 
board of trustees shall determine the size of the site necessary 
for school purposes. The site shall be located within the 
incorporated l imits of any city within the district; provided, 
however, that if the board finds that it is not in the best inter­
est of the electors and the students of the district to locate the 
site within the incorporated l imits of a c ity, the board, by duly 
adopted resolution setting forth the reasons for its findings, 
may designate a site located elsewhere within the district. In 
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elementary school districts, except upon removal for high­
way purposes, a site may be designated or changed only after 
approval of two-thirds (2/3) or more of the electors voting at 
the annual meeting. 

Idaho Code § 33-60 I (3) (emphasis added). 

It appears from subsection (3) that the board of trustees may desig­
nate and purchase any parcel of land necessary for school purposes, notwith­
standing the notice requirements of subsection (2) discussed above. 
Accordingly, when determining whether to purchase land, the statute appears 
to exempt the board of trustees from the public notice and election provisions 
of subsection (2). It follows, therefore, that the board of trustees, even if they 
gave the public notice of the boundaries of the designated parcel of land, 
could change the designated parcel to any parcel of its choosing, because the 
public notice provisions are not applicable in the first instance. 

2. Once a school district has an ownership interest in land, can it 
convey the land without receiving consideration, without public 
notice of the conveyance, and without an appraisal? 

Your second question did not concern the purchase of real property, 
but, rather, a conveyance or transfer of real property. It would thus appear 
that Idaho Code § 33-60 1 ( 4) governs such a transaction. That code section 
provides that the board of trustees may: 

convey, except as provided by (b) of this subsection, by deed, 
bill of sale, or other appropriate instrument, all of the estate 
and interest of the district in any property, real or personal. . 
. . Prior to such sale or conveyance, the board shall have the 
property appraised by three (3) disinterested residents of the 
district, which appraisal shall be entered in the records of the 
board of trustees. The property may be sold at public auction 
or by sealed bids, as the board of trustees shall determine, to 
the highest bidder. Such property may be sold for cash or for 
such terms and conditions as the board of trustees shall deter­
mine for a period not exceeding ten ( 1 0) years with the annu­
al rate of interest on all deferred payments not less than seven 
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percent (7%) per annum. . . .  Notice of the time and the com­
missions of such sale shall be published twice, and proof 
thereof made, in accordance with subsections (g) and (h) of 
Section 33-402, Idaho Code, except that when the appraised 
value of the property is less than Five Hundred Dollars 
($500), one ( 1 )  single notice by publication shall be sufficient 
and the property shall be sold by sealed bids. 

The board of trustees may accept the highest bid, 
may reject any bid, or reject all bids. If the property was 
donated to the school district the board may, within a period 
of one ( 1 )  year from the time of the appraisal, sell the prop­
erty without additional advertising or bidding. Otherwise, 
the board of trustees may have new appraisals made and 
again publish notice for bids, as before. If, thereafter, no sat­
isfactory bid is made and received, the board may proceed 
under its own direction to sell and convey the property. In no 
case shall any real property of the school district be sold for 
less than its appraisal. 

Idaho Code § 33-60 1 (4)(a). 

It appears that the board of trustees may only sell land in which it has 
an ownership interest pursuant to the provisions of Idaho Code § 33-
60 1 ( 4 )(a). The statute requires that the board of trustees must, prior to a sale 
or transfer of property, have the property appraised by three disinterested res­
idents, and then determine whether to sell the property to the highest bidder. 
The board of trustees would also have to give public notice of the sale and the 
terms of the sale. If the real property was donated to the school district, the 
board has a period of one year from the time the appraisals were done to sell 
the property without any additional advertising or bidding. The board may 
not in any event sell the real property for less than its appraised value. 

However, the statute does not appear to require the board of trustees 
to actually conduct a sale of the property. Arguably, the board could convey 
or exchange the property in another manner pursuant to Idaho Code § 33-
60 1 ( 4 )(b ). That subsection authorizes the board of trustees to exchange real 
property: 
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for other property if the consideration received by said school 
district shall be deemed adequate by the board of trustees, 
provided, however, that aside from the provisions of this 
paragraph hereof, any school district may by a vote of one­
half ( 1 /2) plus one ( 1 )  of the members of the full board of 
trustees, by resolution duly adopted, authorize the transfer or 
conveyance of any real or personal property owned by such 
school district to the government of the United States, any 
city, county, the state of Idaho, any hospital district organized 
under chapter 1 3, title 39, Idaho Code, any other school dis­
trict, any library district, any community college district, or 
any recreation district, with or without any consideration 
accruing to the school district, when in the judgment of the 
board of trustees it is for the interest of such school district 
that said transfer or conveyance be made. 

Idaho Code § 33-60 1 (4)(b). 

According to subsection ( 4)(b) of Idaho Code § 33-601 ,  the school 
district may exchange land for other property or consideration, and does not 
have to sell property it owns. An exchange may be undertaken as long as the 
board of trustees deems the consideration received to be adequate. It would 
appear from this statute that the board of trustees may only exchange land 
without receiving any consideration or value in return when it is conveying 
real property to any of the listed governmental entities in Idaho Code § 33-
60 1 ( 4 )(b ). 

CONCLUSION 

It is the conclusion of this office that the only way a school district 
may convey or transfer real property in which it holds an ownership interest 
is by following the provisions of Idaho Code § 33-601 (4). If the board of 
trustees wished to sell the property, Idaho Code § 33-601 (4)(a) would require 
the board to ( I) have the property appraised by three disinterested residents; 
(2) determine whether to sell the land at public auction or via sealed bids; (3) 
and determine whether to sell to the highest bidder. The date of any such sale 
and the terms of a sale must be published. The board is prohibited from sell­
ing real property it owns for less than its appraised value. If the board of 
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trustees wanted to exchange property in a transaction with a private citizen as 
opposed to a statutorily designated governmental entity, pursuant to Idaho 
Code § 33-60 1 (4)(b) the board must receive value for the land exchanged and 
make a determination that the value received was adequate. 

If the district desired to purchase land, it appears that the board of 
trustees is exempt from the public notice provisions of Idaho Code § 33-
60 l (2) and could purchase any parcel of land it  designated as necessary for 
school purposes. Idaho Code § 33-60 1 (3). It does not appear that there are 
any sanctions or other remedies provided for a violation of Idaho Code § 33-
60 l .  

Sincerely, 

Kirsten L. Wallace 
Deputy Attorney General 

I Real property refers to real estate or land, whereas personal property can refer to anything 
other than land. 
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CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL 

February 25, 1 999 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Certificate of Review 
Initiative Regarding Amendment to Title 44. Chapter 1 L), 
Idaho Code 

Dear Mr. Cenarrusa: 

An initiative petition was filed with your office on February 1 9, 1 999. 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the following advisory comments. It must be stressed that, 
given the strict statutory time frame in which this office must respond and the 
complexity of the legal issues raised in this petition, this office's review can 
only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General 's recommendations are "advisory only," and the petitioners 
are free to "accept or reject them in whole or in part." 

BALLOT TITLE 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles should i mpartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards in 
mind, we would recommend that they do so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative would create a new code section, Idaho Code 
§ 44- 1006, that states: 
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44- 1 006. Determining prevailing wages as paid in 
county seat of county in which work is being performed.­
The advertised specifications for every contract let by the 
State of Idaho and/or any county, city, school district, or other 
political subdivision of the state for construction, repair and 
maintenance work on public buildings or public works proj­
ects, which involves the employment of mechanics and/or 
laborers, shall contain a provision stating the minimum wage 
rates and fringe benefits to be paid various classes of labor­
ers and mechanics in the performance of the contract. It shall 
be the responsibility of the director of the department of labor 
and industrial services to determine the prevailing wage rates 
and fringe benefits in accordance with rates compiled by and 
on file with the Davis-Bacon Section of the United States 
Department of Labor by the fol lowing procedure: 

(a) In all counties in which wage rates 
and fringe benefits have been com­
pi led by the United States 
Department of Labor in accordance 
with the Davis-Bacon Act, such 
rates and fringe benefits shall be 
deemed to be the prevailing rates in 
the county seat of the county in 
which the work is to be performed. 

(b) In all other instances the director of 
the department shall make a deter­
mination after an actual survey of 
wages and fringe benefits being paid 
at or near the site of the work. Such 
determination shall be deemed to be 
the prevailing rates in the county 
seat of the county in which the work 
is to be performed. 

The identical language that is proposed by the initiative was enacted 
by the Idaho legislature in 1 955, 1 965 and 1 974 as Idaho Code § 44- 1006. 
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See 1 955 Idaho Session Laws 77-78; 1 965 Idaho Session Laws 456 (adding 
"fringe benefits") ; 1 974 Idaho Session Laws 1056 (changing "state commis­
sioner of labor" to "director of the department of labor and industrial servic­
es"). In 1985, the legislature repealed Idaho Code § 44- 1 006. 1 985 Idaho 
Session Laws 8 .  Therefore, the proposed initiative is simply an attempt to 
resurrect previously repealed statutory language. 

One statutory change that has occurred since 1 985 affects the lan­
guage in the proposed initiative. Idaho Code § 67-2402 has changed the name 
of the "Idaho Department of Labor and Industrial Services" to the "Idaho 
Depmtment of Labor." The petitioners should probably change the designa­
tion of the agency in the proposed language to reflect its current name. 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive import and that the recommenda­
tions set forth above have been communicated to petitioner Daniel R. Obray 
by deposit in the U.S. Mail of a copy of this certificate of review. 

Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 
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ALAN G. LANCE 
Attorney General 
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March 3 1 ,  1 999 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Certificate of Review 
Initiati ve Regarding E lection of Fish and Game 
Commissioners 

Dear Mr. Cenarrusa: 

An initiative petition was filed with your office on March 1 9, 1 999. 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the following advisory comments. It must be stressed that, 
given the strict statutory timeframe in which this office must respond and the 
complexity of the legal i ssues raised in thi s  petition, our review can only iso­
late areas of concern and cannot provide i n-depth analysis of each issue that 
may present problems. Further, under the review statute, the Attorney 
General's recommendations are "advisory only," and the petitioners are free 
to "accept or reject them in whole or in part." 

BALLOT TITLE 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles should impartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards in 
mind, we would recommend that they do so and their proposed language wil l  
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed in itiative purports to amend Idaho Code §§ 36- 1 02(b) 
through ( e) to change the way fish and game commissioners are selected. 
Currently, there are seven fish and game commissioners. Idaho Code § 36-
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I 02(b ). Each of these commissioners represents an individual district. Idaho 
Code § 36- 102( c ). Idaho Code § 36- 102( c) establishes the term that each 
commissioner serves. If the proposed initiative were enacted into law, there 
would be four fish and game commissioners, two elected at large from each 
congressional district. The only people eligible to vote in fish and game com­
missioner elections would be those electors who also possess a valid hunting 
or fishing license. 

As an initial matter, the initiative should be formatted to c learly indi­
cate how i t  is supposed to amend the current language of Idaho Code § 36-
1 02. Instead of stating that the language of Idaho Code § 36- 1 02 should be 
"modified," the initiative should specifically repeal Idaho Code § §  36- 1 02(b) 
through (d) and replace the repealed language with the language in the initia­
tive. Also, the initiative should not state that the current language contained 
in Idaho Code § 36- 1 02(e) is "modified" by the initiative when the version of 
Idaho Code § 36- l 02(e) found in the initiative is identical to the existing lan­
guage in section 36- 102( e ). 

Next, the proposed initiative reduces the number of fish and game 
commissioners from seven (7) to four (4). While this change does not raise 
any legal issue, the petitioner may wish to consider retaining an odd number 
of commissioners to eliminate the possibi lity of tie votes. 

Third, the initiative's limitation on those who may vote for fish and 
game commission positions poses a serious constitutional concern. The 
Twenty-Fourth Amendment to the United States Constitution states: 

The right of citizens of the United States to vote in any pri­
mary or other election for President or Vice President, for 
electors for President or Vice President, or for Senator or 
Representative in Congress, sh_all not be denied or abridged 
by the United States or any State by reason of failure to pay 
any poll tax or other tax. 

(Emphasis  added.) In essence, the proposed initiative would require other­
wise qualified electors to pay the fee for a hunting or fishing license in order 
to vote for fish and game commissioners. While the licensure requ i rement for 
voting is not explicitly a poll tax, the initiative does have the effect of condi-

175 



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL 

tioning the right to vote upon the payment of a fee. Even if the licensure 
requirement is not deemed a poll tax, a reviewing court may rely on the l ine 
of case authority prohibiting the placement of restrictions, such as property 
ownership, on the right to vote. In Johnson v. Lewiston Orchard Irr. Dist., 99 
Idaho 50 1 ,  584 P.2d 646 ( 1978), the Idaho Supreme Court ruled that restric­
tions on the right to vote must be "carefully and meticulously scrutinized." 
Johnson, 99 Idaho at 503, quoting Kramer v. Union Free School Dis� . •  395 
U.S. 62 1 ,  626-27 ( 1 969). Such a restriction must be "necessary to promote a 
compelling state interest in order to survive constitutional attack." Id. Since 
the proposed initiative contains no findings that would explain the "com­
pelling state interest" to a reviewing court, the proposed initiative will be very 
vulnerable to challenge under this standard. Indeed, this office concludes that 
a reviewing court is likely to rule that conditioning the abil ity to vote for a 
public official on the payment of a fee i s  unconstitutional. 

Fourth, the proposed initiative does not include any procedure to be 
· ·  used in conducting the election of fish and game commissioners. Title 34 

contains comprehensive rules and restrictions governing elections. Taking 
just one example, the proposed initiative states that the "Idaho Department of 
Fish and Game shall designate the time and place for the election of commis­
sioners," while Idaho Code § 34- 1 06 establishes strict l imits on the times dur­
ing the year when elections can be held. If it is the intent of the proposed ini­
tiative to deviate from the general election guidelines contained in title 34, 
that intention should be specifically stated in the text of the initiative. 
Furthermore, if the elections for commissioners will follow a different 
process than the process establ ished for other elections, the text of the initia­
tive should specifically set out the desired process. 

Finally, a statewide election carries a significant cost. The proposed 
initiative does not address the question of how the fish and game commis­
sioner elections are to be funded. The proposed initiative should either con­
tain a funding mechanism or designate a particular account within the 
Department of Fish and Game that will bear the cost of commissioner elec­
tions. 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive import and that the recommenda-
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tions set forth above have been communicated to petitioner Jim Pratt by 
deposit in the U.S.  Mail of a copy of this certificate of review. 

Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 
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Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

May 28, 1 999 

Re: Certificate of Review 
Initiative Concerning State Term Limits 

Dear Mr. Cenarrusa: 

An initiative petition was filed with your office on May 1 9, 1999, 
called the "Idaho State Term Limits Act of 2000" (proposed initiative). i  
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the proposed ini­
tiative and has prepared the following advisory comments. It  must be stressed 
that, given the strict statutory timeframe in which this office must respond and 
the complexity of the legal issues raised in this proposed initiative, our review 
can only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General's recommendations are "advisory only," and the petitioners 
are free to "accept or reject them in whole or in part." 

BALLOT TITLES 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles should impartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards i n  
mind, w e  would recommend that they d o  so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative would make a number of changes to Idaho 
Code § 34-907. Idaho Code § 34-907 contains the ballot access restrictions 
for statewide elected officials, state legislators and county officials that were 
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adopted by voter initiative in 1 994. None of these changes raise any statuto­
ry or constitutional concern. 

1 .  Addition of  the term "Special" 

Currently, Idaho Code § 34-907( l )  states that the ballot access restric­
tions apply for all multi-term incumbents planning to appear on the "primary 
or general election ballot." The proposed initiative would include ballots pre­
pared for "special" elections in the list of ballots covered by the ballot access 
restrictions in Idaho Code § 34-907( 1 ) .  

2. Repeal of Ballot Access Restrictions for Congressional 
Candidates 

Currently, Idaho Code §§ 34-907( l )(a) and (b) set out ballot access 
restrictions for multi-term congressional incumbents. Ballot access restric­
tions for congressional candidates were held to be unconstitutional in U.S. 
Term Limits, Inc. v. Thornton, 5 14 U.S. 779 ( 1 995). The initiative would 
remove the unconstitutional language from Idaho Code § 34-907. 

3.  Restriction on Switching from House to Senate and Vice Versa in 
Consecutive Elections 

Idaho Code § 34-907( 1  )(d) prohibits an individual from appearing on 
the bal lot as a candidate for either the State Senate or House of 
Representatives when that individual has served as "a state legislator, repre­
senting any district within the state, including all House seats within the same 
district, during eight (8) or more of the previous fifteen ( 1 5) years." 
However, the initial language in Idaho Code § 34-907( 1 )  l imits this restriction 
to service in the "same office." Therefore, under the current version of Idaho 
Code § 34-907, a person who is prohibited from appearing on the ballot as a 
candidate for the State Senate, for example, could appear on the ballot as a 
candidate for the House of Representatives. The same would be true for a 
multi-term member of the House appearing on the ballot as a candidate for 
State Senate. 

The initiative would narrow the ability of a multi-term incumbent in 
one house to appear on the ballot as a candidate for a position in the other 
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house. A state legislator cannot appear on the ballot as a candidate for either 
the State Senate or the State House of Representatives once he or she has 
served as a "member of the state legislature during twelve ( 1 2) or more of the 
previous fifteen ( 1 5) years." 

4. Repeal of Ballot Access Restrictions for County Officials 

Currently, Idaho Code §§ 34-907( I )(e) and (f) contain ballot access 
restrictions for multi-term incumbent candidates for county commission and 
other county elected positions. The initiative would repeal these restrictions. 

5. Change of Effective Date for Terms Counted Toward Ballot 
Access Restrictions 

Section 5 of the 1 994 initiative enacting the current version of Idaho 
Code § 34-907 stated that the effective date of the initiative was January l ,  
1 995. It also stated that "[s]ervice prior to January 1 ,  1 995 shall not be count­
ed for purpose of' calculating when the ballot access restrictions go into 
effect. Legislative terms begin on December I following the general election. 
Idaho Code § 67-404. Therefore, the term that resulted from the 1 994 gener­
al election does not count toward the ballot access restriction calculations for 
state legislators only. 

Section 3 of the proposed initiative would change the date from 
which terms are calculated to determine when ballot access restrictions begin. 
The initiative includes all "terms of office [that] began or begin at any time 
after December 1 ,  1 994" in the calculation of terms leading toward ballot 
access restrictions. It is not clear what the drafters intend by this change. It 
does not cover the state legislative terms that were the subject of the 1 994 
general election because those terms began on December I ,  1 994, not after 
December 1 ,  1 994. The drafters should clarify what they hope to accomplish 
with the language in section 3 that differs from the existing effective date of 
Idaho Code § 34-907. 

1 80 



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL 

Analysis by: 

Matthew J. Mc Keown 
Deputy Attorney General 

Sincerely, 

ALAN G. LANCE 
Attorney General 

I A companion petition called the "Idaho Term Limits Act of 2000" was also submitted on May 
1 9, 1 999. 
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Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

May 28, 1 999 

Re: Certificate of Review 
Initiative Concerning State Term Limits 

Dear Mr. Cenarrusa: 

An initiative petition was filed with your office on May 1 9, 1 999 
called the "Idaho Term Limits Act of 2000" (proposed initiative). '  Pursuant 
to Idaho Code § 34- 1 809, this office has reviewed the proposed initiative and 
has prepared the following advisory comments. It must be stressed that, 
given the strict statutory timeframe in which this office must respond and the 
complexity of the legal issues raised in this proposed initiative, our review 
can only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General's recommendations are "advisory only," and the petitioners 
are free to "accept or reject them in whole or in part." 

BALLOT TITLES 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles should impartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would l ike to propose language with these standards in  
mind, we would recommend that they do so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative makes a number of changes to Idaho Code § 
34-907. Idaho Code § 34-907 contains the ballot access restrictions for 
statewide elected officials, state legislators and county officials that were 
adopted by voter initiative in 1 994. None of these changes raises any statu­
tory or constitutional concern. 

1 82 



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL 

1 .  Addition of the term "Special" 

Currently, Idaho Code § 34-907( I )  states that the ballot access restric­
tions apply for all multi-term incumbents planning to appear on the "primary 
or general election ballot." The proposed initiative would include ballots pre­
pared for "special" elections in the list of ballots covered by the ballot access 
restrictions in Idaho Code § 34-907( I ) . 

2. Repeal of Ballot Access Restrictions for Congressional 
Candidates 

Currently, Idaho Code §§ 34-907(1  )(a) and (b) set out ballot access 
restrictions for multi-term congressional incumbents. Ballot access restric­
tions for congressional candidates were held to be unconstitutional in U.S. 
Term Limits, Inc. v. Thornton, 5 1 4  U.S. 779 ( 1995). The initiative would 
remove the unconstitutional language from Idaho Code § 34-907. 

3. Restriction on Switching from House to Senate and Vice Versa in 
Consecutive Elections 

Idaho Code § 34-907( I )(d) prohibits an individual from appearing on 
the ballot as a candidate for either the State Senate or House of 
Representatives when that individual has served as "a state legislator, repre­
senting any district within the state, including all House seats within the same 
district, during eight (8) or more of the previous fifteen ( l  5) years." However, 
the initial language in Idaho Code § 34-907( I )  limits this restriction to serv­
ice in the "same office." Therefore, under the current version of Idaho Code 
§ 34-907, a person who is prohibited from appearing on the ballot as a candi­
date for the State Senate, for example, could appear on the ballot as a candi­
date for the House of Representatives. The same would be true for a multi­
term member of the House appearing on the ballot as a candidate for State 
Senate. 

The initiative would narrow the ability of a multi-term incumbent in 
one house to appear on the ballot as a candidate for a position in the other 
house. A state legislator cannot appear on the ballot as a candidate for either 
the State Senate or the State House of Representatives once he or she has 
served as a "member of the state legislature during twelve ( 1 2) or more of the 
previous fifteen ( 1 5) years." 
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4. Local Option to Opt Out of Ballot Access Restrictions for County 
Officials 

The proposed initiative would allow counties to hold local referenda 
to determine whether ballot acce�s restrictions should apply to county com­
missioners and county row officers (sheriff, assessor, prosecuting attorney, 
clerk, treasurer, coroner). The proposed initiative specifies that county com­
missioners and county row officers be separated into two referendum ques­
tions for any local election that would be held pursuant to the new language. 

The proposed initiative states that if a majority of votes is cast i n  
favor of eliminating ballot access restrictions for multi-term incumbent can­
didates for county commission, then the restrictions that are set out in Idaho 
Code § 34-907( 1 )  will not apply to county commissioner candidates. The 
drafters of the initiative have not included similar language that specifies 
what the effect would be of a majority vote against ballot access restrictions 
for county row officers. Assuming that the drafters wish to treat the election 
results for both county commissioners and county row officers in the same 
fashion, the proposed initiative should be amended to include language that 
would specify the effect of a majority vote against ballot access restrictions 
for county row offices. 

5. Local Option to Opt Out of Ballot Access Restrictions for 
Municipal Officials 

The ballot access restrictions for municipal elected officials are set 
out in Idaho Code § 50-478. The proposed initiative would allow municipal 
corporations to hold local referenda to determine whether ballot access 
restrictions should apply to multi-term incumbent candidates for mayor and 
city council .  While the process for conducting the referenda is the same as i t  
i s  for county officials set out above, voters would not be able to consider bal­
lot access restrictions for mayoral candidates and city council candidates sep­
arately. Voters would either have to vote against ballot access restrictions for 
"all elected offices" or for ballot access restrictions for "all  elected offices." 

6. Local Option to Opt Out of Ballot Access Restrictions for School 
District Trustees 

The ballot access restrictions for school d istrict trustees are 
set out in Idaho Code § 33-443. The proposed initiative would allow school 
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districts to hold local referenda to determine whether ballot access restrictions 
should apply to multi-term incumbent candidates for school district trustee. 
The process for conducting the referenda is the same as it would be for coun­
ty and city referenda. 

7. Change of Effective Date for 'forms Counted Toward Ballot 
Access Restrictions 

Section 5 of the 1 994 initiative enacting the current version of Idaho 
Code § 34-907 stated that the effective date of the initiative was January 1 ,  
1 995. It also stated that "[s]ervice prior to January 1 ,  1995 shall not be count­
ed for purpose of' calculating when the ballot access restrictions go into 
effect. Legislative terms begin on December 1 following the general election. 
Idaho Code § 67-404. Therefore, the term that resulted from the 1 994 gener­
al election does not count toward the ballot access restriction calculations for 
state legislators only. 

Section 5 of the proposed initiative would change the date from 
which terms are calculated to determine when ballot access restrictions begin. 
The initiative includes all "terms of office [that] began or begin at any time 
after December 1 ,  1 994" in the calculation of terms leading toward ballot 
access restrictions. It is not clear what the drafters intend by this change. It 
does not cover the state legislative terms that were the subj ect of the 1 994 
general election because those terms began on December 1 ,  1 994, not after 
December 1 ,  1 994. The drafters should clarify what they hope to accomplish 
with the language in section 5 that differs from the existing effective date of 
Idaho Code § 34-907. 

Analysis by: 

Matthew J. Mc Keown 
Deputy Attorney General 

Sincerely, 

ALAN G. LANCE 
Attorney General 

I A companion petition called the "Idaho State Term Limits Act of 2000" was also submitted 
on May 1 9, 1 999. 
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Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

November 5, 1 999 

Re: Certificate of Review 
Proposed Initiative Regarding Amendment to Idaho Code § 
67-6525 

Dear Mr. Cenarrusa: 

An initiative petition was filed with your office on November 3 ,  
1999, that would amend Idaho Code § 67-6525 . Pursuant to Idaho Code § 34-
1 809, this office has reviewed the proposed initiative and has prepared the 
following advisory comments. It must be stressed that, given the strict statu­
tory timeframe in which this office must respond and the complexity of the 
legal issues raised in this proposed in itiative, our review can only isolate areas 
of concern and cannot provide in-depth analysis of each issue that may pres­
ent problems. Further, under the review statute, the Attorney General 's rec­
ommendations are "advisory only," and the petitioners are free to "accept or 
reject them in whole or in part." 

BALLOT TITLES 

Following the fil ing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles should impartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards in  
mind, we would recommend that they do so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative would amend Idaho Code § 67-6525 in the following 
manner: 
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Prior to annexation of an unincorporated area, a city 
council shall request and receive a recommendation from the 
planning and zoning commission, or the planning commis­
sion and the zoning commission, on the proposed plan and 
zoning ordinance changes for the unincorporated area. Each 
commission and the city council shall follow the notice and 
hearing procedures provided in section 67-6509, Idaho Code. 
Annexation shall not take place until a favorable concurrence 
of the majority of affected property owners within the unin­
corporated area is established. Concurrently or immediately 
following the adoption of an ordinance of annexation, the 
city council shall amend the plan and zoning ordinance. 

(Proposed language underlined.) If enacted by the voters, the new language 
would appear to l imit a city's ability to annex unincorporated land by condi­
tioning annexation on approval by property owners within the area proposed 
for annexation. This proposal raises a number of potential legal problems. 

First, annexation is currently governed by Idaho Code §§ 50-222 
through 50-233 .  These provisions establish a detailed procedure for munici­
palities to follow when annexing adjacent and nonadjacent territory. In par­
ticular, Idaho Code § 50-222( 1 )  currently authorizes "forced annexation" 
under certain circumstances: 

[A]ny land lying contiguous or adjacent to any city 
in the state of Idaho, or to any addition or extension thereof 
may be annexed by the city only if the land is lying in the 
area of c ity impact as determined by procedures contained in 
section 67-6526, Idaho Code, and the land is laid off into 
blocks containing not more than five (5) acres of land each, 
whether the same shall have been or shall be laid off, subdi­
vided or platted in accordance with any statute of this state or 
otherwise, or whenever the owner or proprietor or any person 
by or with his authority, has sold or begun to sell off such 
contiguous or adjacent lands by metes and bounds in tracts 
not exceeding five (5) acres. 
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Section 50-222( 1 )  does not condition annexation on voter approval. 
Therefore, section 50-222( 1 )  and the amendment proposed by the initiative 
could be in direct conflict with each other. The proposed amendment should 
be revised to resolve the potential conflict with Idaho Code § 50-222( 1 ) .  

Next, the reference in the proposed language to a "favorable concur­
rence of the majority of affected property owners" appears to contemplate 
some type of election. However, the proposed initiative does not specify how 
that election would occur or who would bear the cost of such an election. The 
proposed initiative should probably be modified to set out a procedure for 
holding the elections that appear to be anticipated. In addition, the initiative 
should specify how the election will be funded. This is particularly important 
since the proposed initiative appears to anticipate some type of election in an 
unincorporated area. Currently, such an election would be unlawful. 

Finally, the "favorable concurrence" that is incorporated into the pro­
posed initiative is limited to "affected property owners within the unincorpo­
rated area." The Idaho Constitution specifically prohibits nearly all restric­
tions on voting based on property ownership. Art. I, § 20 of the Idaho 
Constitution states: 

No property qualifications shall ever be required for any per­
son to vote or hold office except in school elections, or elec­
tions creating indebtedness, or in irrigation district elections, 
as to which last-named elections the legislature may restrict 
the voters to land owners. 1  

Since the proposed initiative would limit voting to "property owners 
within the unincorporated area," a reviewing court is likely to determine that 
the proposed initiative is invalid because it violates Art. I, § 20 of the Idaho 
Constitution. 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive import and that the recommenda­
tions set forth above have been communicated to petitioner William H. 
Thomas by deposit in the U.S. Mail of a copy of this certificate of review. 
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Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 

Sincerely, 

ALAN G. LANCE 
Attorney General 

I The l<luho Supreme Court invuli<lutcd lhc exception for school dislrict eleclions in Muench v. 
£niru:, 94 Idaho 1 2, 480 P.2d 1 96 ( 197 1  ). 
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December 1 3, 1 999 

Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Certificate of Review 
Proposed Initiative Regarding Small Stakes Video Machine 
Gaming 

Dear .Mr. Cenarrusa: 

An initiative petition was filed with your office on November 22, 
1999, thr�t would add a new section to chapter 9, title 23, Idaho Code. 
Pursuant co Idaho Code § 34- 1 809, this office has reviewed the proposed ini­
tiative and has prepared the following advisory comments. It must be stressed 
that, given the strict statutory timeframe in which this office must respond and 
the complexity of the legal issues raised in this proposed initiative, our review 
can only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General's recommendations are "advisory only," and the petitioners 
are free to "accept or reject them i n  whole or in part." 

BALLOT TITLES 

Following the fil ing of the proposed i nitiative, our office will prepare 
short and long ballot titles. The ballot titles should impartially and succinct­
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would like to propose language with these standards in 
mind, we would recommend that they do so and their proposed language will 
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative would create a new provision titled, "Small 
Stakes Video Machine Gaming," as Idaho Code § 23-929. Section one of the 
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contemplated statute would make it lawful to "make available for public play 
only, up to five (5) video, bingo, keno, blackjack, draw poker, reel or other 
approved gaming machines" in establishments holding a liquor l icense. The 
remainder of the contemplated statute establishes limits on prizes and creates 
various regulatory duties for the director of the Department of Law 
Enforcement. 

Article 3 ,  § 20 of the Idaho Constitution prohibits all forms of gam­
bling, except the types of gambl ing specifically enumerated in subsections 
I (a) through I (c). Article 3, § 20, subsection 2, specifically prohibits "any 
form of casino gambling including, but not limited to, blackjack, craps, 
roulette, poker, baccarat, keno and slot machines." This prohibition includes 
"any electronic or electromechanical imitation or simulation of any form of 
casino gambling." 

The proposed initiative is an attempt to legal ize a method of casino 
gambling that is  specifically prohibited by art. 3 ,  § 20 of the Idaho 
Constitution. Legislation that is passed via citizen in i tiative has the same 
force and effect as legislation passed by the legislature. See, e .g., Westerberg 
v. Andrus, 1 14 Idaho 40 I ,  757 P.2d 664 ( 1 988). As a result, a reviewing court 
will invalidate legislation passed via citizen initiative that directly conflicts 
with a constitutional requirement. See, e.g ., Simpson v. Cenarrusa. 1 30 Idaho 
609, 944 P.2d 1 372 ( 1 997) (prohibiting the secretary of state from imple­
menting certain ballot legend requirements promulgated via citizen initiative 
because those requirements violated constitutional provisions). Therefore, 
this office concludes that a reviewing court will invalidate the proposed ini­
tiative because it  directly conflicts with Art. 3, § 20 of the Idaho Constitution. 

Analysis by: 

Matthew J. McKeown 
Deputy Attorney General 

19 1  

Sincerely, 

ALAN G. LANCE 
Attorney General 
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DATE PAGE 

ing that one of three exceptions exists . . . . . . . 1 I / 16/93 267 

ADMINISTRATIVE RULES 

Division of Statewide Administrative Rules can­
not copyright the Idaho Administrative Rules 
and, under Public Records Act, must provide 
public copies of draft administrative rules at 
actual cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/1 9/95 1 0 1  

AGRICULTURE 

Specific language of Idaho Smoke Management 
Act, which prohibits promulgation of rules relat­
ing to burning of crop residue, and Dept. of 
Health and Welfare's duty under Idaho 
Environmental Protection and Health Act to pro­
tect air quality, including issuance of emergency 
orders requiring cessation of air pollution emis­
sions, govern over Dept. of Agriculture's gener-
al authority to regulate agricultural waste 7 /30/98 68 

ALCOHOLIC BEVERAGES 

Persons under 2 1  years of age may enter premis­
es l icensed to serve alcohol with a restaurant 
endorsement, and state law does not require par-
tition between bar and restaurant . . . . . . . . . . . 5/20/99 1 52 
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SEVEN-YEAR GUIDELINES INDEX 1 993-1 999 

TOPIC 

Persons under 2 1  years of age may be arrested 
for il legal consumption of alcohol even though 
misdemeanor crime does not can·y a jail sen-

DATE PAGE 

tence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5/24/94 1 76 

AMERICANS WITH DISABILITIES ACT 

City's failure to adopt and enforce ADA as 
required by I.C. § 39-4 1 16(2) and title II of ADA 
may subject city to federal, state and private 
compliance actions . . . . . . . . . . . . . . . . . . . . . . 1112/94 87 

BLIND COMMISSION 

Commission for B lind and Visually Impaired 
may give preference to blind person when hiring 
administrator . . . . . . . . . . . . . . . . . . . . . . . . . . 10/1 3/95 1 30 

BOARDS AND COMMISSIONS 

Idaho Code Commission holds copyright for 
compilation known as Idaho Code but not text of 
statutes or court rules . . . . . . . . . . . . . . . . . . . . 111 5/93 1 90 

Emergency communications governing board 
does not have authority to charge cellular phone 
users a telephone l ine user fee . . . . . . . . . . . . . 9/21 /94 1 79 

Executive director of Commission of Pardons 
and Parole may not votl.! on matters brought 
before commission . . . . . . . . . . . . . . . . . . . . . . 2/12/96 1 05 

Commission on the Arts' adoption of the Hay 
Plan for employees' salaries is in compliance 
with Idaho Code and Commission's administra-
tive rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3/20/96 1 15 
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TOPIC DATE 

Pea and Lentil Commission has authority to rea­
sonably determine qualifications of commission 
members . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5124196 

Securities lending transactions are not specula­
tive investments if custodian bank uncondition­
ally promises to transfer full value of "loaned" 
securities to Endowment Fund Investment Board 6/10/96 

Certified Shorthand Reporters Board may con­
duct informal disposition procedures prior to 
investigation and determination of reasonable 
cause for discipline of licensees without involve­
ment of attorney general, but attorney general's 
involvement in any formal investigations or pro-
ceedings is required by statute . . . . . . . . . . . . . 9112/96 

Idaho Electrical Board does not have statutory 
authority to regulate communication circuits . . . 2/2/96 

Relationship between Soil Conservation 
Commission and Dept. of Agriculture is cooper­
ative i n  nature and parties must forge function-
ing and workable organizational structure . . . . . 4/30/97 

Soil Conservation Commission has power to hire 
staff and establish lines of authority . . . . . . . . . 4/30/97 

BUILDING SAFETY 

State has exclusive jurisdiction to l icense electri­
cal contractors and journeyman electricians, and 
local jurisdictions may not require additional 
Ii censure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 /8/97 
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SEVEN-YEAR GUIDELINES INDEX 1993- 1 999 

TOPIC DATE PAGE 

CHARITABLE SOLICITATION ACT 

Constitutionality of SB 1 5 1 4  amending Idaho 
Charitable Solicitation Act . . . . . . . . . . . . . . . . 4/ 12/96 1 36 

CITIES 

County sheriffs have duty to accept persons 
arrested by city police officers . . . . . . . . . . . . . 1/1 3/93 1 84 

Counties have duty to provide jail for persons 
arrested by city police officers . . . . . . . . . . . . . 1/1 3/93 1 84 

Confinementcosts of persons arrested in cities on 
state motor vehicle law . . . . . . . . . . . . . . . . . . . 1 / 1 3/93 1 84 

State-owned buildings are not suHect to local 
ordinance control . . . . . . . . . . . . . . . . . . . . . . . 3/9/93 2 1 3  

City's failure to adopt and enforce ADA as 
required by LC. § 39-41 16(2) and title I I  of ADA 
may subject city to federal, state and private 
compliance actions . . . . . . . . . . . . . . . . . . . . . . 1 / 12/94 87 

City councilman should not participate in  con­
sideration of conditional use permit while serv­
ing on board of directors of applicant's competi-
tor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/9/94 1 07 

City/county consolidation cannot be added as 
optional form of county government in legisla­
tion absent other constitutional and statutory 
changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9/8/95 1 15 

Local governments have ability to adopt or not 
adopt building codes of their choice . . . . . . . . . 419196 1 3 1  
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Acquisition of new city hall through lease-pur­
chase agreement must comply with Idaho 
Constitution and requires voter approval of debt 
unless transaction qualifies as "ordinary and 
necessary" expense or does not obligate city 
beyond current year's revenue . . . . . . . . . . . . . 6/2 1/96 

Local ordinances regulating who must be 
licensed to perform electrical installations are 
preempted by state statute . . . . . . . . . . . . . . . . . 7 /23/96 

CORPORATIONS 

Federally chartered corporations do not need 
certificate of authority to transact business i n  

PAGE 

1 69 

199 

Idaho . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/1 1/93 244 

CORRECTIONS 

Stay of execution of sentence will be granted if  
defendant complies with I.C. § 1 9-3941 . . . . . 8/1 7  /93 247 

Trial court must disclose complete contents of 
presentence report to prosecuting attorney prior 
to sentencing hearing . . . . . . . . . . . . . . . . . . . . 5/1 5/97 65 

In death penalty cases, defendant or defendant's 
counsel and prosecuting attorney must be given 
copy of presentence report; in non-death penalty 
cases, manner of disclosure of report's contents 
within control of trial court . . . . . . . . . . . . . . . . 5/1 5/97 65 

COUNTIES 

County sheriffs have duty to accept and transport 
persons arrested by city police officers . . . . . . . 1 1 1 3/93 1 84 
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TOPIC DATE 

Counties have duty to provide jail for persons 
arrested by city police officers . . . . . . . . . . . . . 1 / 13/93 

Confinement costs of persons arrested in cities 
on state motor vehicle law . . . . . . . . . . . . . . . . 1 / 1 3/93 

County sheriff's budget is not responsible for 
liabilities incurred beyond amount allocated by 
county commissioners in juvenile detention 
budget . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9129194 

City/county consolidation cannot be added as 
optional form of county government in legisla­
tion absent other constitutional and statutory 
changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9/8/95 

Counties may use "home rule" or charter form of 
government within l imitations of art. 1 2, sec. 2, 
Idaho Constitution . . . . . . . . . . . . . . . . . . . . . . 9119195 

LC. § 67-6504(a), which establishes term limits 
for county planning and zoning commissioners, 
applies only prospectively and is not retroactive 1 0/3/95 

Legislature may l imit number of optional forms 
of county government appearing on ballot and 
may allow counties to consolidate offices . . . . . 1 0/23/95 

Local governments have ability to adopt or not 
adopt building codes of their choice . . . . . . . . . 419196 

Local ordinances regulating who must be 
l icensed to perform electrical installations are 
preempted by state statute . . . . . . . . . . . . . . . . . 7123196 
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SEVEN-YEAR GUIDELINES INDEX 1 993- 1 999 

TOPIC 

DISASTER PREPAREDNESS ACT 

Local emergency disaster declaration cannot 
extend beyond seven days without consent of 

DATE PAGE 

governing board . . . . . . . . . . . . . . . . . . . . . . . . 513196 143 

Local governmental entity may declare or con­
tinue a local emergency disaster declaration dur-
ing a state disaster emergency declaration . . . . . 513196 143 

Local government officials have same authority 
under state emergency disaster declaration as 
under local emergency disaster declaration . . . . 513196 143 

Local mayor or county commissioner is not 
authorized representative of the governor unless 
expressly appointed . . . . . . . . . . . . . . . . . . . . . 513196 143 

DOMESTIC VIOLENCE CRIME PREVEN­
TION ACT 

It is unlikely a person could be convicted for vio­
lation of act where underlying order issued by 
another state . . . . . . . . . . . . . . . . . . . . . . . . . . . 6/4/97 

Arrest powers emanating from act do not apply 
to violations of orders issued in  another state, 
although other sources of arrest power may be 
available in such situations . . . . . . . . . . . . . . . . 6/4/97 

Protection order issued by another state must be 
enforced in same manner as other civil orders 
issued by Idaho courts under full faith and cred-
it provision of United States Code . . . . . . . . . . 6/4/97 
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TOPIC DATE PAGE 

EDUCATION 

School board has duty to appoint trustee to serve 
until election when rezoning creates new zone . 211 9/93 210 

Board of Education may not constitutionally be 
divided into two councils . . . . . . . . . . . . . . . . . 3/16/93 2 15  

Residency statute i s  not vague . . . . . . . . . . . . . 3/16/93 2 15  

School districts may not discriminate against 
religious groups in renting school facilities and 
must charge religious and non-religious groups 
same fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2125194 1 15 

Statutory qualifications for State Superintendent 
of Public Instruction are constitutional . . . . . . . 3/14/94 153 

Tax credits for tuition payments to private 
schools most likely violate Establishment Clause 
of U.S. Constitution and art. 9, sec. 5 of Idaho 
Constitution . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/7/95 74 

Board of education vested with general supervi­
sion of public schools, including higher educa­
tion, and superintendent of public instruction, 
while ex officio member of board, executes state 
law and board policy relating to public schools . 2/10/98 35 

Public school superintendents must have five 
years' credited service before becoming eligible 
for retirement benefits . . . . . . . . . . . . . . . . . . . 4/28/98 60 

School does not qualify as "hardship school" 
because of language barrier or school district-
created demographic conditions . . . . . . . . . . . . 1 1/25/98 8 1  
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TOPIC 

ELECTED OFFICIALS 

State Auditor has constitutional duty to conduct 
modern post-audits and legislature may author-

DATE PAGE 

ize another entity to perform duplicate audits . . 1/22/93 1 94 

Limited performance audits by one branch of 
government on another branch of government 
may not violate separation of powers doctrine 1 /22/93 194 

ETHICS IN GOVERNMENT ACT 

No conflict of interest exists for State Land 
Board member who owns land adjacent to state 
land, reviews state land leases and votes on 
appeals by Dept. of Lands . . . . . . . . . . . . . . . . 3/3 1 /95 90 

FISH AND GAME 

Dept. of Fish and Game may not charge applica­
tion fee in excess of statutory rate and state may 
not issue refunds to third parties w ithout w aivers 
or statutory authority . . . . . . . . . . . . . . . . . . . . 6125193 232 

GAMING 

Calcutta wagering is prohibited by Idaho 
Constitution and Idaho statutes . . . . . . . . . . . . . 9/1 7  /93 255 

GOVERNOR 

Funds in Governor's Residence Account cannot 
be used to pay housing allowance for Governor 8/24/95 108 
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TOPIC DATE PAGE 

GUARDIANSHIPS 

Petitioner in guardianship proceeding may not 
serve as case visitor in same proceeding . . . . . .  3/20/96 1 25 

HEALTH AND WELFARE 

Dept. of Health and Welfare is statutorily author-
ized to charge operators of public water systems 
drinking water system fees and operators may 
pass the fees on to users . . . . . . . . . . . . . . . . . . 1 0/ 1 9/93 260 

Dept. of Health and Welfare has right to access 
records of Commission on Aging regarding 
alleged adult abuse perpetrators . . . . . . . . . . . .  9/8/95 1 2 1  

Fundraising efforts on behalf of a victim will not 
cause the victim to become ineligible for AABD 
or Medicaid so long as the funds are not held in  
the victim's name, are not available to  the victim 
and are not the v ictim's money; however, pay-
ments made from a special needs trust to the vie-
tim for clothing, food or shelter may be consid-
ered income for eligibility purposes . . . . . . . . .  1 0/20/95 1 56 

Dept. of Juvenile Corrections and Dept. of 
Health and Welfare have responsibility to fund 
educational services for juvenile committed to 
their legal custody if such juvenile is educated at 
private facility; responsibility shifts to local 
school district if juvenile is accepted into public 
educational system; funding responsibility does 
not vary depending upon residence of juvenile . 1 2/ 19/96 2 1 9  
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TOPIC DATE 

Dept. of Juvenile Corrections and Dept. of 
Health and Welfare have authority to contract 
with private residential facilities for placement 
and education of juvenile committed to their 
legal custody . . . . . . . . . . . . . . . . . . . . . . . . . . 1 2/ 19/96 

Specific language of Idaho Smoke Management 
Act, which prohibits promulgation of rules relat­
ing to burning of crop residue, and Dept. of 
Health and Welfare's duty u nder Idaho 
Environmental Protection and Health Act to pro­
tect air quality, including issuance of emergency 
orders requiring cessation of air pollution emis­
sions, govern over Dept. of Agriculture's gener-
al authority to regulate agricultural waste 7 /30/98 

INDIANS 

Industrial Commission may requ ire Indian 
employers doing business within reservation to 
comply with workers' compensation laws; how­
ever, Commission may not bring action to 
enforce laws against tribal government or tribal-

PAGE 

2 19  

68 

ly owned business . . . . . . . . . . . . . . . . . . . . . . 1 0/ 14/94 19 1  

State district court judgment  may be enforced o n  
reservation in a n  action brought in tribal court . 1 01 14194 1 9 1  

Counties possess general authority to require 
non-Indians residing on non-Indian fee lands 
within Indian reservation to obtain county build­
ing permits and comply with county land use 
requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/ 10/99 1 39 
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Nez Perce Tribe revoked consent to state juris­
diction over certain crimes; state, however, 
retains jurisdiction over offenses l isted in § 67-
5 10 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 515199 

INDUSTRIAL COMMISSION 

Industrial Commission may, upon reorganiza­
tion, qualify as "sole state agency" to merge with 

PAGE 

1 46 

Vocational Rehabilitation . . . . . . . . . . . . . . . . . 2/ l 0/93 205 

Commission may require Indian employers 
doing business within reservation to comply 
with workers' compensation laws; however, 
Commission may not bring action to enforce 
laws against tribal government or tribally owned 
business . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 0/14/94 1 9 1  

INSURANCE 

Requirement for promulgation of rules by Dept. 
of Insurance in context of Small Employer 
Health Insurance Availability Act . . . . . . . . . . . 1 / 19/94 99 

JUDGMENTS 

Child support judgment is a lien for five years 
from date of judgment or the date of a renewed 
judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 14/94 96 

State district court judgment may be enforced on 
reservation in an action brought in tribal court . 1 0/14/94 1 9 1  
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TOPIC 

JUDICIARY 

Idaho Judicial Council has statutory duty to sub­
mit list of judicial candidates to governor, and 
Idaho Supreme Court Chief Justice sitting as 
presiding member does not violate separation of 

DATE PAGE 

powers principles . . . . . . . . . . . . . . . . . . . . . . . 12/2/93 274 

JUVENILE CORRECTIONS 

Dept. of Juvenile Corrections and Dept. of 
Health and Welfare have responsibility to fund 
educational services for j uvenile committed to 
their legal custody if such j uvenile is educated at 
private facility; responsibility shifts to local 
school district if juvenile is accepted into public 
educational system; funding responsibility does 
not vary depending upon residence of juvenile . 12/ 19/96 2 19  

Dept. of Juvenile Corrections and Dept. of 
Health and Welfare have authority to contract 
with private residential facilities for placement 
and education of juvenile committed to their 
legal custody . . . . . . . . . . . . . . . . . . . . . . . . . . 12/ 19/96 2 1 9  

LABOR AND INDUSTRIAL SERVICES 

Idaho Code takes precedence over the National 
Electrical Code for installation of manufactured 
home electrical service equipment 

LANDS 

Art. 9, sec. 8, Idaho Constitution prohibits pur­
chase of more than 320 acres of state land by any 

6/30/95 96 

one individual, company or corporation . . . . . . 2/1 6/95 86 
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TOPIC 

No conflict of interest exists for State Land 
Board member who owns land adjacent to state 
land, reviews state land leases and votes on 

DATE PAGE 

appeals by Dept. of Lands . . . . . . . . . . . . . . . . 3/3 1 /95 90 

LAW ENFORCEMENT 

Although unclear, proper charge against person 
driving while license suspended pursuant to 
Family Law Suspension Statute appears to be 
driving without a l icense, and not driving w ith-
out privileges . . . . . . . . . . . . . . . . . . . . . . . . . . 8/28/97 75 

County sheriff has legal obligation to accept 
lawfully arrested prisoner, and prisoner's intoxi­
cation or threat to hurt self may not provide basis 
for refusal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9/4/97 79 

LEGISLATURE 

Legislation creating and appropriating funds for 
Governor's Residence Account is constitutional 
and does not violate gubernatorial l ine item veto 
provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3/8/94 143 

MOTOR CARRIER ACT 

Provisions of federal Motor Carrier Act may pre­
empt state law, but states may exerci se regulato­
ry authority over motor carriers in areas not pre-
empted by federal law . . . . . . . . . . . . . . . . . . . 7/ 1 8/96 175 

Federal law does not preempt collection of state 
regulatory fees from motor carriers . . . . . . . . . . 7/1 8/96 1 75 

PUC is not required to enforce motor carrier 
laws that have been preempted by state law . . . 7/1 8/96 175 
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TOPIC 

NATURAL DEATH ACT 

Agent exercising durable power of attorney for 
health care or guardian must carry out terms of 
and cannot change living will unless court 

DATE PAGE 

approves otherwise . . . . . . . . . . . . . . . . . . . . . . 3/20/96 1 25 

Agent granted durable power of attorney is not 
permitted to execute living will for the principal 3/20/96 1 25 

NORTHWEST POWER PLANNING COUNCIL 

Idaho members of Northwest Power Planning 
Council are officers and employees of State of 
Idaho for purposes of workers' compensation . . 1 011 3195 1 45 

OCCUPATIONAL LICENSING 

Authority of non-licensed medical personnel to 
administer medications to patients . . . . . . . . . . 1 / 1 3/93 1 84 

Denial of full reciprocity to out-of-state cosme­
tologists previously licensed in Idaho is uncon-
stitutional . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4/6/93 2 1 8  

Statute defining "practice of engineering" is 
ambiguous and criminal sanctions cannot be 
imposed upon in-house engineers . . . . . . . . . . . 1 2/28/93 28 1 

Board of Nursing may regulate nurses in relation 
to delegation of nursing functions to unlicensed 
"assistive personnel" . . . . . . . . . . . . . . . . . . . . 1 /23/96 96 

OPEN MEETING LAW 

Private industry councils are subject to Idaho 
Open Meeting Law . . . . . . . . . . . . . . . . . . . . . . 7 /6/93 235 
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Definition of "serial meeting" . . . . . . . . . . . . . . 5/23/94 

"Serial meeting" may violate Open Meeting Law 5/23/94 

Open Meeting Law restrictions do not violate 
First Amendment rights of public officials 5/23/94 

PARKS AND RECREATION 

Idaho Waterways Improvement Fund monies 
may be used to improve roadway which primari-

PAGE 

1 58 

158  

1 58 

ly benefits boaters . . . . . . . . . . . . . . . . . . . . . . 1 2/ 1 8/98 84 

PERS I 

PERSI board members and employees are cov­
ered by Idaho Tort Claims Act for claims arising 
from breach of fiduciary duty . . . . . . . . . . . . . . 1014195 1 32 

Public school superintendents must have five 
years' credited service before becoming eligible 
for retirement benefits . . . . . . . . . . . . . . . . . . . 4/28/98 60 

PUBLIC EMPLOYEES 

Classified state employees may participate in 
political activities on own time or as part of 
employment; non-classified state employees 
may also participate but appointing authority 
may take account of political activities when 
considering continuation of at-will employment 1 /2/96 

State employees may not use the Internet or 
other state property or resources for economic 
gain or for political or campaign-related purpos-

9 1  

es . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3/6/96 109 
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Analysis of Idaho's at-will employment doctrine 919196 203 

PUBLIC FUNDS 

Student activity and other mandated fees are 
public funds, and expenditure of such funds in 
support of certain political activities is  not strict-
ly prohibited . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 /20/97 35 

If public funds used in ballot issue, opponents 
and proponents of ballot measure must have 
equal access to funds . . . . . . . . . . . . . . . . . . . . 1 /20/97 35 

Idaho Sunshine Law does not apply to expendi-
tures by public entities on ballot issues . . . . . . . 1 /20/97 35 

Idaho law does not provide specific remedies for 
( l )  public officials who violate prohibition on 
expenditure of public funds in support of or in 
opposition to ballot measure, and (2) l iability of 
public officials who authorize expenditure of 
public funds . . . . . . . . . . . . . . . . . . . . . . . . . . . l /20/97 35 

PUBLIC OFFICIALS 

Not legal to employ spouse of public official 
having authority to appoint employee or vote for 
hiring of employee . . . . . . . . . . . . . . . . . . . . . . 3120196 1 1 5 

Except for narrow exception, spouses of public 
officials having decisionmaking authority or 
influence for contracts with public agency may 
not be awarded contracts . . . . . . . . . . . . . . . . . 3/20/96 1 1 5  
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PUBLIC RECORDS ACT 

Except as permitted by statute, governmental 
entities may not charge copying costs in excess 

DATE PAGE 

of actual cost . . . . . . . . . . . . . . . . . . . . . . . . . . 1 /25/93 200 

Division of Statewide Administrative Rules can­
not copyright the Idaho Administrative Rules 
and, under Public Records Act, must provide 
public copies of draft administrative rules at 
actual cost . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/9/95 I 0 1  

Membership  lists of state agencies are not sub-
ject to disclosure . . . . . . . . . . . . . . . . . . . . . . . . 10/5/95 1 37 

Tape recordings and draft minutes of state regu­
latory board meetings are public records and 
must be available for public inspection within a 
reasonable time after board meeting . . . . . . . . . 3/7 /96 1 1 1  

PUBLIC WORKS 

Planning or construction of governor's residence 
cannot begin without consent of Division of 
Public Works and Permanent Building Fund 
Advisory Council . . . . . . . . . . . . . . . . . . . . . . 3/8/94 143 

PUBLICATION 

Definition of "newspaper of general circulation" 3/3/94 133  

SCHOOLS 

School district must follow provisions in § 33-
60 1 ( 4) to convey or transfer real property; when 
purchasing land, district is exempt from public 
notice provisions of § 33-601 (2) . . . . . . . . . . . . 7 / 1 /99 1 59 
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SECRETARY OF STATE 

Non-residents doing business in Idaho may qual-
ify to be commissioned as notaries public 1 1 12/94 83 

SOLID WASTE FACILITIES ACT 

1 996 amendments to Solid Waste Facilities Act 
apply to commercial solid waste facilities that 
have obtained local and state approvals but are 
not constructed and in operation on date of 
enactment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5110196 149 

STATE INSURANCE FUND 

Analysis of House B ill 774, which would 
restructure the State Insurance Fund as an "inde-
pendent body corporate politic" . . . . . . . . . . . . 3/10/98 41 

TERM LIMITS 

Effective date of LC. § 34-907 

Term limits law probably would not prohibit per­
son from being candidate for Idaho House of 
Representatives if person just served in Idaho 

1 /7/97 

Senate, and vice-versa . . . . . . . . . . . . . . . . . . . 1 /7/97 

Time restrictions include time spent representing 
different districts, and reapportionment would 
not affect time restrictions . . . . . . . . . . . . . . . . 1 /7 /97 

Write-in candidate who has served ful l  term of 
office probably could not have name placed on 
general election ballot; in such case, term limits 
law would conflict with and probably prevail 
over LC. § 34-906 . . . . . . . . . . . . . . . . . . . . . . 1 /7/97 
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TRANSPORTATION 

Surcharge for bluebird license plate program 
probably does not violate Idaho Constitution's 
prohibition against diverting fees from highway 
projects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1/26/95 65 

Transportation Dept. i s  not a "law enforcement 
agency" and employees do not have power to 
seize and detain commercial vehicles . . . . . . . .  1 127/95 7 1  

Proposed design of snowskier l icense plate com-
plies wilh Idaho Code and ITO took appropriate 
measm�:, to approve plate . . . . . . . . . . . . . . . . .  l l/23/98 72  

WORKERS' COMPENSATION 

Workers' compensation laws apply to all public 
and private employment, including small non-
profit and faith groups, not expressly exempted 
by Idaho Jaw . . . . . . . . . . . . . . . . . . . . . . . . . . .  5/20/99 1 52  

ZONING 

Counties possess general authority to require 
non-Indians residing on non-I ndian fee lands 
within Indian reservation to obtain county build-
ing permits and comply with county land use 
requirements . . . . . . . . . . . . . . . . . . . . . . . . . . .  2/10/99 1 39 
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§ 8, cl . 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7/1 8/96 175  

ARTICLE VI 
§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

§ 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

First Amendment 
First Amendment 
First Amendment 
First Amendment 
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7/1 8/96 
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§ 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
§ 1 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
§ 22(9) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
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1 8  u.s.c. § 2261 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
1 8  u.s.c. § 2262 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8  u.s.c. § 2265 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8  u.s.c. § 2266 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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20 u.s.c. § 1412(2) . . . . . . . . . . . . . . . . . . . . . . . . .  . 
20 U.S.C. § 14 12(2)(B) . . . . . . . . . . . . . . . . . . . . . .  . 
20 u.s.c. § 1412(6) . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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29 U.S.<;. § 2 10 1 ,  et seq. . . . . . . . . . . . . . . . . . . . . .  . 
40 u.s.c. § 290 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
42 u.s.c. §§ 300(t)-300U)( l 1 )  . . . . . . . . . . . . . . . . .  . 
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SECTION 

9-337(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-337( 10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

9-337( 10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-337 ( 10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-337( 1 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-337( 1 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-337( 1 2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
9-338( I )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-338( I )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

9-338(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-338(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-339 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-339 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-340(2)(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-341 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-343 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-344 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-345 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
9-347 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

9-348 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-348 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-348 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-348( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

9-348(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
10- 1 1 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

10- 1 1 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

244 

DATE PAGE 

10/5/95 1 37 
8/9/95 10 1  
10/5/95 1 37 
317196 1 1 1 
10/5/95 137 
317196 1 1 1  
317196 1 1 1  
1/25/93 200 
317/96 1 1 1  
3/ 10/98 4 1  
1/25/93 200 
8/09/95 1 0 1  
10/5/95 1 37 
317/96 1 1 1  
1/25/93 200 
8/9/95 10 1  
1/25/93 200 
317/96 1 1 1  
1/25/93 200 
8/9/95 10 1  
317196 1 1 1  
3/ 10/98 4 1  
1/25/93 200 
1/25/93 200 
1/25/93 200 
1/25/93 200 
1/25/93 200 
1/25/93 200 
1/25/93 200 
1/25/93 200 
8/9/95 10 1  
10/5/95 1 37 
1 015195 1 37 
10/5/95 1 37 
1/14/94 96 
1114/94 96 



SEVEN-YEAR GUIDELINES INDEX 1 993- 1 999 
IDAHO CODE CITATIONS 

SECTION 

1 2- 1 1 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 4-5 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 5-5-301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

15-5-308 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 5-5-3 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

15-5-3 1 2(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

15-5-50 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 5-5-502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 6- 160 1  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 6- l 602(r) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 6- l 623(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

18- 1 1 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 8-70 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
1 8- 1 359 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 8- 1 359( 1 )(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-1 359( 1 )( e) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8- 1 360 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8- 1 36 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 8- 1 362 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8- 1502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 1 8, chapter 38 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-3801 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-3802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

18-4508( I )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 8-570 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 8-5703 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 8-8001 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 8-8 102(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

19-507 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
19-603 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1 9-603(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 9-606 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

19-3941 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

1 9-48 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 9-48 1 2(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

.19-48 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

245 

DATE PAGE 

3/1 0/98 41 
3/3/94 1 33 
3/20/96 125 
3/20/96 125 
3/20/96 1 25 
3/20/96 1 25 
3/20/96 1 25 
3/20/96 1 25 
1 21 19/96 2 19  
1 2/ 19/96 2 19  
1 2119/96 2 1 9  
8/28/97 75 
9/4/97 79 
3/20/96 1 1 5  
3/20/96 1 15 
3/20/96 1 1 5  
3/20/96 1 15 
3/20/96 1 15 
3120196 1 1 5  
5/24/94 1 76 
9/1 7/93 255 
9/1 7/93 255 
911 7/93 255 
1 127/95 7 1  
1/20/97 35 
1 /20/97 35 
8/28/97 75 
1 /27/95 7 1  
9/4/97 79 
5/24/94 1 76 
6/4/97 67 
6/4/97 67 
8/17/93 247 
5/24/94 176 
1 /27/95 7 1  
5/24/94 1 76 



SEVEN-YEAR GUIDELINES INDEX 1 993- 1 999 
IDAHO CODE CITATIONS 

SECTION 

19-5 10 1 (d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

l 9-5 109(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

I 9-5306(h) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-201 et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-2 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-2 1 3A(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-2 1 7A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-501 et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-504( 13) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-53 1 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-53 1 (3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-536 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-60 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-605 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-6 12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

20-6 12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22- 1 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22- 1 207 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-27 1 4  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3501 ( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3503(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3503(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3503(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3503(9) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3504 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3505 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3506 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-3506(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-35 1 5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

22-35 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-902(k) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-9 1 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-941 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

246 

DATE PAGE 

1127/95 7 1  
1127/95 7 1  
5/15/97 65 
919196 203 
2/12/96 1 05 
2/12/96 1 05 
919196 203 
12/ 1 9/96 2 1 9  
12/ 19/96 2 1 9  
12/ 19/96 2 1 9  
12/1 9/96 2 19  
12/ 19/96 2 1 9  
12/ 1 9/96 2 1 9  
1/1 3/93 1 84 
1 1 1 3/93 1 84 
111 3/93 1 84 
1/1 3/93 1 84 
9/4/97 79 
7/30/98 68 
1 1123/98 72 
4/30/97 59 
5/24/96 1 55 
5/24/96 1 55 
5124196 1 55 
5124196 1 55 
5124196 1 55 
5124196 155 
5124196 155 
5/24/96 155 
5124196 1 55 
5124196 1 55 
5124196 155 
5/24/96 155 
4/6/93 225 
4/6/93 225 
4/6/93 225 



SEVEN-YEAR GUIDELINES INDEX 1 993- 1999 
IDAHO CODE CITATIONS 

SECTION 

23-942 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-943 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-944(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-945 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-946 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

23-949 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

30- 1 - 1  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

30- l -2(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

30- 1 -35 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

30- 1 - 1 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -809 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -8 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -828 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 509 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 - 1 602 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 603 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1- 1 605 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 607 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 - 1 608 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -2001 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1-2202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1-2206(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -3201 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -3205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1-3207 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

3 1 -3302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
3 1 -4407A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

32-901 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33- 1 0 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33- 1 0 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-3 1 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-503 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

247 

DATE PAGE 

4/6/93 225 
4/6/93 225 
4/6/93 225 

4/6/93 225 
4/6/93 225 
5/24/94 1 76 
2/1 6/95 86 
8/1 1/93 244 
219194 1 07 
8/1 1/93 244 
9129194 1 84 
9129194 1 84 
9129194 1 84 
9/29/94 1 84 
9129194 1 84 

9/29/94 1 84 

9129194 1 84 

9129194 1 84 

9129194 1 84 

9129194 1 84 
9129194 1 84 
9129194 1 84 
1/13/93 1 84 
1/1 3/93 1 84 
1 /25/93 200 

1 /25/93 200 
1 /25/93 200 

1 / 13/93 1 84 

1 2/28/93 28 1 
3120196 1 15 
3/16/93 2 1 5  

2/10/98 35 
12/ 19/96 2 1 9  
2119/93 2 1 0  
7/1 199 
2119/93 2 1 0  



SEVEN-YEAR GUIDELINES INDEX 1993- 1999 
IDAHO CODE CITATIONS 

SECTION 

33-504 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-5 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-5 12(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-601 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-601 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-60 1 ( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-601 (7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
33- 100 1 (8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-1002B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33- l 002B(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33- 1003(2)(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-1404 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-2004 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 33, chapter 23 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-27 17  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

33-37 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
34-61 3  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

34-906 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

34-907 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

34-907( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

36- 104(b)(5)(C) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

36-306 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 37, chapter 2 1  . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

37-27 1 (q) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 39, chapter l . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
39- 103(1 3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 105(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-1 05(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 108 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 1 12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 1 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 1 1 8A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39- 1 19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-307A(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 39, chapter 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-2301 ,  et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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DATE PAGE 

2/1 9/93 210 
2/19/93 210 
1 2/ 19/96 219 
2/25/94 1 1 5  
7/1199 159 
2/25/94 1 15 
2/25/94 1 15 
1 1/25/98 8 1  
12/19/96 219  
1 2/ 19/96 219  
1 1/25/98 8 1  
1 2/ 19/96 219  
1 2/ 19/96 2 19  
3/ 16/93 2 15  
8/19/93 25 1 
8/19/93 25 1 
3/14/94 153 
117/97 3 1  
117/97 3 1  
1 17/97 3 1  
6/25/93 232 
6/25/93 232 
1 0/ 19/93 260 
1/27/95 7 1  
1 0/ 19/93 260 
1 0/ 19/93 260 
7/30/98 68 

7/30/98 68 

7/30/98 68 

7/30/98 68 
1 2/28/93 28 1 
1 2/28/93 28 1 
1 0/ 19/93 260 
9/4/97 79 
1 0/ 19/93 260 
7/30/98 68 



SEVEN-YEAR GUIDELINES INDEX 1993- 1 999 
IDAHO CODE CITATIONS 

SECTION 

39-410 1 ,  et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4101  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4 104 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4 109(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4109(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4 1 16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-41 16(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-41 16(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-41 16(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4 125 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4126 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4303 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
39-4501 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
39-4502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4504 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-4505 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5302(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5303 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5304 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5304(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5304(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5304(6) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5305 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5306( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5307 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-5308 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-53 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-63 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-7403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-7407 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-7408 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-7408A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

39-74 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

40-503 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

40-5 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

249 

DATE PAGE 

1 / 12/94 87 
419196 1 3 1  
1 1 12/94 87 
1 / 12/94 87 
1 1 12/94 87 
419196 1 3 1  
1 / 12/94 87 
1 / 12/94 87 
1 / 12/94 87 
1 / 12/94 87 
1 / 12/94 87 
3120196 125 
3/20/96 1 25 
3120196 125 
3/20/96 1 25 
3/20/96 1 25 
9/8/95 1 2 1  
9/8/95 1 2 1  
9/8/95 12 1  
9/8/95 12 1  
9/8/95 1 2 1  
9/8/95 1 2 1  
9/8/95 12 1  
9/8/95 12 1  
9/8/95 1 2 1  
9/8/95 1 2 1  
9/8/95 1 2 1  
9/8/95 12 1  
6/4/97 67 
12/28/93 28 1 
5110196 149 
5/ 10/96 149 
5/10/96 149 
5/10/96 149 
1 2/28/93 281 
1 /27/95 7 1  



SEVEN-YEAR GUIDELINES INDEX 1 993- 1 999 
IDAHO CODE CITATIONS 

SECTION 

41 -728 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 - 1606 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 - 16 12  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 - 16 15  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 4 1 ,  chapter 47 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

4 1-4702 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -4705 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -4706 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -4706(k) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -4707 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41-4708 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -47 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -47 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
41 -47 1 1 (7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -47 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

4 l -47 1 2(3)(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41-47 1 5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

41 -490 1 ,  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

42-2 1 7a . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

42- 1 7 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

42- 1721  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

44-2206 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

44-2206(1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

46- 1002 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

46- 1002(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

46- 1008 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
46- 1008(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

46- 10 1 1 ( 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
46- 10 1 1 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
46- 10 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
46- 1012(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
46- 10 12(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

46- 10 17  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
48- 1 20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
48-603( 17) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
48-603A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

250 

DATE PAGE 

3/10/98 4 1  
5/20/99 1 52 
5/20/99 152 
5/20/99 152 
1/19/94 99 
1/19/94 99 
1/19/94 99 
1/19/94 99 
1/19/94 99 
1/19/94 99 
1 / 19/94 99 
1/19/94 99 
1 / 19/94 99 
1/19/94 99 
1/ 19/94 99 
1/ 19/94 99 
1/19/94 99 
3/10/98 4 1  
1 2128/93 28 1 
12/28/93 28 1 
1 2/28/93 28 1 
6/30/95 96 
6130195 96 
513196 143 
5/3/96 143 
5/3/96 1 43 
5/3/96 143 
513196 1 43 
513196 1 43 
5/3/96 143 
5/3/96 143 
5/3/96 143 
5/3/96 143 
4/12/96 1 36 
4/12/96 1 36 
4/12/96 1 36 



SEVEN-YEAR GUIDELINES INDEX 1 993- 1 999 
IDAHO CODE CITATIONS �����·���.....;__ 

SECTION 

48- 1004 . . . . . . . . . . . . . . . .  '• . . . . . . . . . . . . . . . . . . 

48-1 1 03 o o o O o o o o o o o O o O o o �I_ O O I O O O O O I O O o I O O O 0 o 

48- 1203 . . . . . . . . . . . . . . . . .  • \ •  . . . . . . . . . . . . . . .  . 

48- 1204 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

48- 1205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-236 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

49-30 1 . . . . . . . . . . . . . . . . . . .  ·., . . . . . . . . . . . . . . .  . 

Title 49, chapter 4 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-401 ,  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-401 B(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-402(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-402(9) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-41 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-4 17(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-434A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

49-5 10(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
49- 1407 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 50 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

50-30 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

50-302A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

50-341 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

50- 1027 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

50- 1032 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

5 1 - 102 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

5 1 - 104 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

52-825 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 54, chapter 8 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54-80 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54-8 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 100 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 100 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1002 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1002(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1002(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1002(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1003A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

25 1 

DATE PAGE 

4/1 2/96 1 36 
4/12/96 136  
4/12/96 136  
4/12/96 1 36  
4/12/96 136 
8/28/97 75 
8/28/97 75 
1 126195 65 
1 1/23/98 72 
7/18/96 175 
1 126195 65 
1 126195 65 
1 126195 65 
1 126195 65 
1 127/95 7 1  
1 /27/95 7 1  
5/24/94 1 76 
9/8/95 1 2 1  
612 1196 1 69 
1 / 13/93 1 84 
612 1196 1 69 
1 0/19/93 260 
1 0/ 19/93 260 
1/ 12/94 83 
1 / 12/94 83 
4/6/93 2 1 8  
4/6/93 2 1 8  
4/6/93 2 1 8  
4/6/93 2 1 8  
6130195 96 
2/2/96 100 
7/8/97 72 
7/23/96 1 99 
7/8/97 72 
7/8/97 72 
7/23/96 1 99 



SEVEN-YEAR GUIDELINES INDEX 1 993- 1999 
IDAHO CODE CITATIONS 

SECTION 

54- 1003A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1003A( l )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 003A(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- l003A(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 004 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 005 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1005 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 006 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1 006 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1006 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1007 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1007 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1007( 1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 009 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 101  0( 1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

54- 10 16  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1016  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1017  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 54, chapter 1 2  . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1201  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 120 l (b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 202(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 202(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1202( d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 12 12  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1215( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 12 15(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1215(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 12 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1402(b)( l )(f) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- l 402(b )( 1 )(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 1402(b)(2)(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1402(b )(2)(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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DATE PAGE 

7/8/97 72 
6130195 96 
6130195 96 
6/30/95 96 
6130195 96 
7/23/96 1 99 
7/8/97 72 
2/2/96 100 
7/23/96 1 99 
7/8/97 72 
7/23/96 1 99 
7/8/97 72 
6/30/95 96 
7/23/96 1 99 
7/8/97 72 
6130195 96 
2/2/96 100 
7/8/97 72 
7/23/96 199 
12/28/93 28 1 
12/28/93 28 1 
12/28/93 281 
12/28/93 28 1 
12/28/93 28 1 
1 2/28/93 281 
12/28/93 28 1 
12/28/93 28 1 
12/28/93 28 1 
1 2/28/93 28 1 
12/28/93 28 1 
12/28/93 28 1 
1 / 1 3/93 1 79 
1/1 3/93 1 79 
1/23/96 96 
1/1 3/93 179 
1/23/96 96 
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SECTION 

54- 1 803( I )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 804 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 804( I )(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54- 1 804( I )(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
54- 190 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54-2404(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Title 54, chapter 25 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

54-3 1 1 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57- 105 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57-720 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57-722 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57-723 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57-724 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

57- 150 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-20 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-203(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-509(g) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Title 59, chapter 7 . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59-70 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . .  . 

59-703 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-703(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-703(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-703(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-703(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-703( 1 0) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-704 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-704 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59-704(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 0 1 5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 30 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59- 1 302( 1 5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 302(35) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 304 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 305 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
59- 1 308( 1 1 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

59- 1 3  I 0( 4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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DATE PAGE 

l / 1 3/93 1 79 
1 / 1 3/93 1 79 
1 / 1 3/93 1 79 
1 /23/96 96 
6/2 1/96 1 69 
1 /23/96 96 
9/ 1 7/93 255 
9/ 1 2/96 2 1 3  
1 /20/97 35 

6/1 0/96 1 6 1  
61 1 0196 1 6 1  
61 1 0196 1 6 1  
6/ 1 0/96 1 6 1  
1 2/ 1 8/98 84 
3/20/96 1 1 5 
3/20/96 1 1 5 
1 /2/96 9 1  
2/9/94 1 07 
3/20/96 1 1 5 
3/3 1 /95 90 
3/20/96 1 1 5 
3/3 1 /95 90 
3/20/96 1 1 5 
3/20/96 1 1 5 
3/20/96 1 1 5 
3/3 1 /95 90 
3/20/96 1 1 5 
3/20/96 1 1 5 
6/ 1 0/96 1 6 1  
1 014195 1 32 
4/28/98 60 
4/28/98 60 
1 0/4/95 1 32 
1 0/4/95 1 32 
1 014195 1 32 
4/28/98 60 
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59- 1347 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 4/28/98 60 
6 1 -80 1 et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/18/96 1 75 
6 1 -802 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/18/96 1 75 
6 1 -802B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1-805 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -806 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -807 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -8 10  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/18/96 1 75 
6 1 -8 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -8 1 1 A  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -8 12  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 -8 1 6  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 1 75 
6 1 - 100 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/1 8/96 175 
6 1 - 1002 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/18/96 1 75 
6 1 - 1 20 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 13/95 145 
6 1 - 1 202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 13/95 145 
6 1 - 1 203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 1 3/95 145 
6 1 - 1 204 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 13/95 145 
6 1 - 1205 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 1 3/95 145 
6 1 - 1206 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 13/95 145 
6 1 - 1 207 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 0/ 13/95 145 
66-401 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/20/96 1 25 
66-405(7) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/20/96 1 25 
67- 100 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 6/25/93 232 
67- 1 00 1 (5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 /22/93 1 94 
67- 1 0 1 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 6/25/93 232 
67- 140 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 014195 1 32 
67- 150 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/14/94 1 53 
67-2340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/6/93 235 
67-2340 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 5/23/94 1 58 
67-2341 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/6/93 235 
67-2341 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 5/23/94 158 
67-2341 (4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/10/98 41 
67-2341 (4)(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/7/96 1 1 1  
67-2342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 7/6/93 235 
67-2342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 5/23/94 1 58 
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67-2342 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2343 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2343 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2344 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2344 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2344( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2345 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2345 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2347 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2347 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2402( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2402( 1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2403(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2404 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-2601 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-26 14  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-4 1 23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' . ' 

67-5 1 0 1  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

67-5 102 · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

Title 67, chapter 52 . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5201 et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5201 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-520 1 . ' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-520 1 ( 16)(b) . . . . . .  ' . . . . . . . . . . . . . . . . . . . . . .  . 
67-5203(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' . .  
67-5203(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5205(2) . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' . . . .  . 
67-5223 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5226 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5226( 1 )  . . . . . . . . . . . . . . . . . . . . .  ' . . . . . . . . . .  . 
67-523 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5273 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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DATE PAGE 

3/ 10/98 4 1  
7/6/93 235 
5/23/94 1 58 
7/6/93 235 
5/23/94 158 
3/7/96 1 1 1  
7/6/93 235 
5/23/94 1 5 8  
7/6/93 235 
5/23/94 1 5 8  
7/6/93 235 
5/23/94 1 5 8  
2/10/98 3 5  
919196 203 
4/28/98 60 
919196 203 
919196 203 
919196 203 
4/28/98 60 
416193 2 1 8  
3/16/93 2 1 5  
515199 146 
515199 146 
1 / 19/94 99 
9/1 2/96 2 1 3  
1 / 19/94 99 
2/10/98 35 
1 / 19/94 99 
1 1/ 16/93 267 
3/1 6/93 21 5 
8/9/95 1 0 1  
1 1/ 16/93 267 
1 1 / 16/93 267 
1 1 / 16/93 267 
1 1/ 16/93 267 

9/29/94 1 84 
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SECTION 

67-5273(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-529 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5301 ,  et seq . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5303 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5303(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5303(c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5303(d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5309(n) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-53 1 1  · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·  

67-53 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-53 16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5401 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5409 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5602 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-57 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-57 14, et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-57 1 8  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
67-5745, et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5761 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5762 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5763 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5768(1 )  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-5773 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-6226 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-6403 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Title 67, chapter 65 . . . . . . . . . . . . . . . . . . . . . . . . . . . 
67-6504(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
67-6506 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
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