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INTRODUCTION

Dear Fellow Idahoan:

The year 2003 was perhaps one of the busiest and most controversial years ever
for the Office of the Attorney General. The year saw my office play a lead role in
two very significant legal matters — the Boise City prosecutions and the University
Place investigation. As this introduction is being written in early 2004, the Boise
City prosecutions. have reached conclusion, but-the impact will be felt for years to
come as citizens ‘and government officials seek to restore and maintain trust.and
confidence in government. The University Place investigation continues, and we
may not see it finally resolved for some time. These two major, historic events
evoke the famous line penned by Charles ‘Dickens in'his-classic novel A Tale of
Two Cities (1859): "It was the best of times, it was the worst of times..

The Boise City prosecutions ‘were ‘origlnally -brought to the: Office: of the: Attorney
General by the Ada:County Prosecuting Attorney, who declared. a.conflict of
interest and asked my office to assume investigatory and prosecutorial authority.
The' investigation-lasted :several months, culminating:in grand jury-indictments:.
against three. former Boise City officials. The former Director. of Human
Resources for the City of Boise pled guilty to misuse of public funds, a felony.
The former Chief of Staff for the Mayor pled guilty to four felonies.— presenting a
fraudulent voucher, two: counts of misuse  of public funds and electronic
eavesdropping. The former Mayor pled guilty to two felonies — presenting a
fraudulent voucher and misuse of public money. The team of investigators and
prosecutors in my Criminal Law Division who worked on this-case for over one
year deserves .a big “thank you" for successfully bnngmg to conclusion one of the
sorrlest chapters in Idaho s history.

The UmversﬂyPlace- |‘nvest|g‘at|,on began in the spring, when the State Board of -
Education sought the appointment of a special deputy attorney general to
investigate issues. surrounding a:series . of  real -estate .and.financial transactions -
-aimed- at the construction of a" satellite campus- for-the Un|ver3|ty of -1dahoin..
~downtown Boise. | appointed the special deputy attorney general; who worked

for several ‘months :before-releasing a 443-page report: for- the ‘Board's review.

The report explained the details of the’ complex: pro;ect and |dent|f|ed a: number of:'f;
issues raising potentlal Iegal concerns. o

In- December of 2003 my: oft' ce was. asked: by the Ada County Prosecutlngg
Attorney . to conduct.a criminal ‘review. of the matter. = At present my-office; the:-
Latah County Prosecutmg Attorney and the United States Attorney. are reviewing:
the’ matter to determine whether-any criminal: conduct: occurred:. |- also have a:
team' of “civil- attorneys - looking- at: other - potential legal- issues. A" number-of
attorneys:in my office, particularly. in'the Contracts-& Admlnlstratlve Law.Division;
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have. spent tremendous amounts of time on this. matter. It will take several more
months before we know all-of the facts and resolve this matter.

Meanwhile, the other work of the Office of the Attorney General went forward:

¢ In the Criminal Law Division, we handled 716 criminal appeals last year,.
an'increase of 242 from 1997.. We handled‘72 non-capital federal habeas
cases, several of which are still pending. We continue to handle 21 death
penalty cases. We also prosecuted 76 cases at the request of local
prosecutors. : . :

* We recovered -over 4.1 million dollars in estate recovery-in Medicaid, and
we stepped in to take on growth in child support cases, savmg the..
Department of Health & Welfare ‘an estimated $230,500 in* contract
attorney fees::

¢ The Consumer Protection Unlt recovered over 1.5 milfion dollars in
consumer restitution and $566,486.03 in civil penalties, fees and costs.
The tobacco settlement brought in $26,735,589.51.

¢ We issued 169 formal, written legal opinions to Iegislatorsvand'handled
approximately 80 informal opinions.

o The NaturaIResources' Division continues to- defend ‘|daho’s water ‘in the
massive Snake River Basin Adjudication. The year 2004 promises to be a
busy year in this area, with the Nez Perce federal reserved. water right,
claims reaching.a critical stage. ;

It has certainly been a year of stretched resources and weighty legal matters.

We may not see ‘a-year like 2003 again for-a Iong, long time; ‘However, my view
is: that the Office of the Attorney General must always be prepared for
controversy and demands of the ‘nature we saw.in 2003. Whether or not.criminal: .
prosecutions or civil lawsuits:result from real or perceived scandal, the people:of - :

the State of Idaho must know the whole story and be able to-have confidence in~

~ their public servants. When-scandal crosses into" the area of law, the Attorney
'General can perform a valuable servrce in the search for: truth and Justrce ’

Srncerely, S

o LAWRENCEG WASDEN
.'-Attorney General : :

vidi -
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INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

March 20, 2003

The Honorable Laird Noh
Idaho State Senate
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OETHE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Senator:Noh:

This letter is in response to your March 4, 2003, inquiry regarding
House Bill No. 284 (“HB 2847). In that inquiry you ask the following ques--
tion:

" 'QUESTION PRESENTED

May the legislature modify the application of the:local pub-
lic interest-as expressed in  HB 284 without those modifica-
tions first being changed in the State Water Plan, under pro-
cedures spelled out for such modification by the legislature?

CONCLUSION

~ Upon-reviewing the provisions of article XV; § 7 of the Idaho
Constitution and the statutes establishing the Idaho Water Resource Board in
accordance with-article XV, § 7, we conclude that the legislature may amend
the statutory definition of the “local public interest” without the Idaho Water
Resource Board first amending Public Interest Policy 1B of the State Water
Plan. We further conclude that the change in the definition of the “local pub-
lic interest” proposed under HB 284 is not inconsistent with current Policy 1B
of the State Water Plan, which provides: “It is the policy of Idaho that water
be managed with due regard for the public interest as established by state
law.” ’
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~ ‘ANXLYSiS" |

The Idaho Water Resource: Board (“IWRB”) mmally adopled T/w
State Water Plan—Part Tvo on December: 29, 1976. The:IWRB adopted the
State Water Plan pursuant. to its then existing. constltutlonal and: statutory.,'
authorities: Art. XV §7, Idaho Const (1965 Sess Laws 22) and Idaho Codef~
- § 42-1734 (1974 Sess: ‘Laws 533) Artlcle XV sectlon 7 of the Idahoi;
Constltutlon was- amended in: 1984 to- 1ead aq lt now appears '

SECTION 7 STATE WATER{ RESOURCE_ :
AGENCY. There shall be constituted a Water. Resource:
Agency, composed as the Legislature may now or hereafter
prescribe, which shall have power to construct and operate
water projects; (o issue bonds, without state obligation, to-be -
repaid from revenues of projects; to generate and  wholesale -
hydroelectric power at the site: of production;:to’ apptopx'iate'~:
public waters. as - trustee for- Agency projects; ‘to acquire,
transfer and encumber title to real property for water projects
and to have control and administrative authority: over state
lands required for water projects; all'under such laws as may
be prescribed by the Legislature. Additionally, the State
Water Resource Agency shall have power to formulate and
implement a state water plan for optimum development of
water resources in the public interest. The Legislature of the
State of Idaho shall have the authority to amend or reject the
state water plan in a manner provided by law. Thereafter any
change in the state water plan shall be-submitted to the
Legislature of the State of Idaho upon the first day of a reg-
ular session following the change and the change shall
become effective unless amended or rejected-by law within
sixty days of its submission to the Legislature.

Art. XV, § 7, Idaho Const. (amended text as proposed by S.J.R. No. 117, 1984
Sess. Laws 689, and ratified at the Nov. 6, 1984 general election).

As the state water resource agency referred to in art. XV, § 7 of the
Idaho Constitution, the IWRB is authorized to “formulate and implement a

state water plan for the optimum development of water resources in the pub- -
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' »ll(, mterest Followmg its amendment in 1984 artlcle XV §:7, now provides
that “It]he Leglslature shall have: the authority to amend or reject the state .
~water plan in.a manner provnded by law. Thereafter any change . . . shall be
.,:,submltted to the: Leglslature --and the change shall become effective unless-:
~amended: or- reJected by law: wuthln srxty days-ofits submmron to the'

"

, Leglslature

adopted 37 pohcresas the basrs‘for futu:e waler resource: development con--
;”servatlon and: preservatlon in the state Pohcy No i entltled Pubhc Interest
‘ptovrded as iollows ‘

Apphcatrons for future water permits shall not be approved if
they are in conflict with the State Water Plan adopted by the
... ldaho® Water Resour ‘ei-Board in-the: pubhc interest. - Section
© 42203, Idaho Code, should be amended to- provrde the fol-~
- lowing: (1) protection for all_exrstrng_ water rights. Nothing
- inthis-plan shall adversely affect-water rights-established and
vested under-the: Constltutlon and laws of Idaho; (2) all new
- water-uses, both consumptrve and .non-consumptive such as -
' lrrlgatlon_ munlupal mdustrral _ power mlnlng, fish and
wildlife, recreation, aquatic life,.and water quality will be
judged.to- have equal: desnrablllty asbeneficial uses subjectto -
‘Article XV, Sectlon 3, of ‘the state Constltutlon (3).if con- -
flicts occur between meeting new water uses, the approval or
denial of the application shall consider- the- publlc interest
“including ‘an evaluation- of the beneﬁcral and adverse eco- -
__nomic, envnonmental and social- nnpacts as identified in the )
State Water Plan- as adopted by the. [daho ‘Water Resourcef"
Board

The lc/aho "Smre Warer Plan—Part Tn:0, Idaho Water. Resource ‘Board,‘.
Dec. 29, 1976, page 91. : ‘

In 1978, the legislature implemented a modified version of the pub-
lic interest provision proposed by Policy | of the State Water Plan. Rather.
than making a water right application subject to the public interest as deter-
mined under the State Water Plan, the leglslature chose to define the public
interest by statute. The legislature-amended Idaho Code § 42-203 to require -
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that the “local public interest” be considered for each new application to
appropriate water, “where the local public interest is defined as the affairs of
the people in the area directly affected by the proposed use.” 1978 Sess. Laws
767. The statutory definition of the “local public interest” has remained

unchanged since 1978 andis now codified as 1.C. § 42-203A(5)(e). In 1981,

the legislature amended Idaho Code § 42-222 to make the local public inter-
253.

The current version of the Stare Warer Plan,adopted by the IWRB.in :
December 1996 contams the following “public interest” policy identified as
Policy. IB:

It is the policy of Idaho that water be managed with due
, regard-for the-public interest as established by'state law.

The IWRB's Com ment followmg Pollcy IB states:

The constltutron and statutes of the State of ldaho declare all'
the waters of the state, when flowing in their natural chan-
nels, including ground waters, andthe waters of all natural
springs. and lakes ‘within 'the boundaries of the state, to be-
public waters.[Idaho Code.§ 42-101]. Water allocation and
‘management decisions must consider the pubic interest as
established by state law. The State Water Plan is an expres-
sion of the public interest. -

Idaho State Water Plan, 1daho Water Resource Board, Dec. 1996, p. 5. The'
IWRB adopted Policy 1B pursuant to its authority under art. XV, § 7, Idaho
Const., and the provisions of Idaho Code § 42- 1734A(1), which provides in
pertment part as follows

The board shall, sub’ject'to legislative approval, progressive-
ly formulate, adopt and implement a comprehensive state
water plan for conservation, development, management and
optimum- use of all unappropriated water resources and
waterways of this state in the public interest.

est criterion applrcable to water- ncvht transfer apphcatrons l98l Sess. Laws .
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Pursuant to the provisions of art. XV, § 7, Idaho Const., the legislature
approved Policy. 1B of ‘the State Water - Plan, as adopted by the IWRB;.
through the enactment of law. 1997 Sess. Laws 67. The IWRB has not made
any subsequent change to the pubhc mterest pollcy of the State Wa!e' Plau
since l996 , : Ll ,

The questlon now - presented is whethcr the legnslatune may modlfy

_the definition of the “local public interest” in‘the manner expressed in HB 284 -

without those changes first being made in lhe State Water Plan, under the pro-
cedures spelled out for such modification by the legislature.

HB 284 would change the statutory definition of the “local public
interest” from “the affairs of the people in the area directly affected by the
proposed. use,” now existing under Idaho Code § 42-203A(5)(e), to “the inter-
ests that the people in the area directly affected by a proposed water-use have
in the effects of such use on the public water resource.” This revised defini-
tion of the “local public interest” would appear as an added definition in-
Idaho Code § 42-202B to be applied wherever the defined term is used with-
in title 42, Idaho Code. In addition, HB 284 would add language at several
locations in title 42, Idaho Code, prohibiting the approval of a proposed water
project that would “adversely affect the local economy of the watershed or
local area within which the source of water for the proposed use orlgmates in
the case where the place of use is outside of the watershed or local area where
the source.of water originates.”

The change in the definition of the “local public interest™ as proposed
under HB 284 is not'inconsistent with Policy IB of the current State Water
Plan. Policy 1B reads: “It is the policy of Idaho that water be managed with
due regard for.the public interest as established by state law.” There is no pro-
vision in either art. XV, § 7, Idaho Const., or'in the statutes establishing and
governing the IWRB, that would require the IWRB to first amend the State
Water Plan before the legislature modifies the cxisting statutory definition of
the “local public interest.” ldaho -Constitution, art. II, § 1, and art. II1, § I,
place in the legislature the power to make law. Mead v. Arnell, 117 Idaho
660, 664, 791 P2d 410, 414 (1990). Nothing in art. XV, § 7 of the Idaho
Constitution suggests an intent to limit the legislature’s authority to make law
with respect to matters that may be addressed in the State Water Plan.
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Sincerely,

Phillip J. Rassier
Deputy Attorney General
Natural-Resources Division =~

... ' The:1984: amcndment toart; XV, § 7, 1daho Const., was.in response to the decision of the Idaho- .-+

‘Supreme Court in Idaho Power Compnny v. State, 104 ldaho 570.661-P.2d 736 (1983). decl'xrmn uncon-:
stitutional the ‘provisions of Idaho Code §42-1736 because the statute purported to authorize the legisla-~
ture 1o perform functions constitutionally assigned to the Idaho Water Resource Board. The court: further
held that to the extent art; XV, § 7. authorizes the ‘legislature’to take action-upon the State Water Plan it
must do so by enactment of law and not'by' means of a.concurrent resolution.

10
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June 23, 2003

Mr. Gary Stivers:

Executive Director

Idaho State Board of Education.
P.O. Box:83720

Boise, ID 83720- 0037

lHlS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERALSUBMITTED FOR YOUR GUIDANCE

Re: State Board of Education as a Chartering Entity
DeurtMr. SriverS:
QUESTION PRESENTED

’ Whether the State Board of Educarlon (“Board”) has legal authority

to grant an initial- petition for charter- school status under the Publlc Chartera o

'Schools Act of 1998 (“Act™).

CONCLUSION

The State Board:of' Educatlon does not have legal authorlty 10 grant L

an: mmal Petltlon for: Charter School status under the Act

Your letter of June | 1, 20(.)‘3 seekving legal guidanee refers to article

-1X, section 9.of the ldaho Constllutlon and Evans v:Andrus, 124 Idaho 6, 855

P2d 467 (1993), in ‘support of the proposition that the Board' has broad
authority over all state educational institutions-and the public school system

of Idaho and, therefore, has the authority-lo grant an initial petition for.a char- - -

ter school. Article IX, ‘section 9, refers:to compulsory school attendance.

This opinion assumes you:meant artlcle IX, section 2, which creates.the .
Board. The Evans case does not support any conclusion as to the Board $

“authority to ‘perform specific acts pursuant to its general supervisory authori-

ty: and is 1napphcablc to, the issue.-and-my- conc]usnon herem The court mf.

SRES
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Evans simply recites-article 1X, section 2 of the Idaho Constitution in reach-
ing its conclusion that House Bill 345 (1993), which would have divided the

Board into three smaller boards, was unconstitutional because article. IX sec- -

tion 2, contemplates a smgle board of education.
. In relevant' part,article IX, section 2, proyides:,

~ The general supervision of the state educational
institutions and public school -system of the state-of ldaho,
shall be vested in a state board of education, the membership.
powers and duties of which shall be prescribed by law.

(Emphasis added.) It is the “powers and duties . . . which shall be prescribed

by law” that are relevant:to your inquiry. rather than the number of boards of " -

education this section allows,

The Idaho Legislature has prescribed several powers and duties of the
Board. Idaho Code § 33-101 states that “for the general supervision, gover-
nance and.control-of the public school systems, including public community
colleges, a state board ‘of education is created” ‘1daho Code § 33-107
describes the general powers and duties of the Board as including the power
to **(1) perform:all duties prescribed-for it-by the school laws of the state” and - -
“(3) bave general 'supervision, through its executive departments and offices,
of all entities of public education- supported in whole or in part-by state
funds.” Idaho Code § 33-116-provides that “all school districts in.Idaho,
mcludmg specnally chartered school districts, shall be under.the supervision
~and control of ‘the state board.” The legislature has also placed limitations on

the.Board's. authorlty with regard to thoroughness and: uniformity in the pub- -

lic school system. Idaho Code § 33-1612 provides that, “Authority.to govern

the school district; vested in the board-of trustees of: the:school district, not

‘delegated to the state board, is reserved to the board of trustees.”

Charter schools, as part of Idaho’s public education system, are, in
certain circumstances, subject to supervision by the Board. Idaho Code § 33-
5210(1) provides that, “All public charter schools are under the general super-
vision of the state: board of education.”’ ‘The ]eglslature has also'placed limi-
tations on the authorlty of the Board such as that““[e]ach charter school is oth-

erwise exempt from rules governing school districts which have been prom- . .

12
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ulgated by the state board -of education or by thé,superintendent of ‘public:-
instruction,” with certain specific exceptions as enumerated in Idaho Code §
33-5210(3). It does not limit the Board's authority to generally supervise
charter schools. The legislature has clearly vested authority in the Board to
decide an- appeal from a denial of a charter school petition by a district board :
of trustees pursuant to Idaho Code § 33-5207. '

However, the Public Charter Schools Act of 1998, Idaho Code §§ 33-
5201, et seq.. taken as a whole, does not contemplate the Board acting as an-
initial chartering entity. Idaho Code § 33-5205(1) provides that a petition to
establish a new-or a conversion charter school shall be submitted to the.board.
of trustees of a school district. 1t does notauthorize any other entity to review
or approve the initial petition. ldaho Code §§ 33-5205(2) and (3) provide for
only-a school-district board.of trustees granting a charter forthe.operation of -
a charter school. Idaho Code § 33-5206(5) describes the process for submit:
ting notice of the local board of trustees’ approval to the Board to assist the.

Board in implementing. the limitations on the number of charter school o

approvals pursuant to Idaho Code §33-5203(2).

The only statutory mention of Board review and apploval of charter -
school petitions- relates to the appeal process under ldaho Code § 33-
5207(5)(b). . See also ldaho Code § 33-5209(3), which reads: “A decision to

revoke, not to renew, or not to approve a revision of a charter may be appealed -

directly to the state board of education. The state board shall essentially fol-

low the procedure-as provided:in section 33-5207, Idaho Code.” Where the =

legislature has Spec1f|cally mandated-that initial petitions for the establish--
ment of charter schools are to be reviewed by the board of trustees of the
school district; and where the Board:has only been granted the authority to -
approve or renew a charter in the context of an appeal of a school district
denial, the Board has no authority to comlder or grant initial petitions tor a
charter to operate a- school

When-a legislative enactment is unambiguous and its meaning and-
intent is clear on:its face, as is the Act on the question at issue here, the enact-
ment must be given the clearly mandated effect and there is no need or occa-

sion for the use of‘legislative history as an aid in construing the meaning of -~ -

the enactment. Sherwood v. Carter, 119 ldaho 246, 805 -P.2d 452 (1991);
Sweeney v. Ottg:r», 119-1daho - 135; 804 P.2d 308 (1990)."Neverth‘elesrs, a -
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review of the legislative history of the Act serves only to bolster our conclu-
sion.

In 1997, an interim legislative committee on charter schools drafted
proposed legislation for charter schools and held several public hearings
across.the state. On a number of occasions, including at its July 24, 1997,
meeting; the interim committee considered the question of which government
entities should be authorized to grant charters. On that date the committee
decided against. multiple charter-granting -entities, choosing instead to draft:
proposed statutory language that would authorize local boards of trustees and
~ the Idaho Superintendent of Public Instruction to grant initial charter peti-
tions, ‘with the Board being the entity to- which charter denials were to be
appealed. At its October 27-29, 1997, meeting, the interim committee modi-
- fied its proposed language by deleting the superintendent of public instruc-
tion’s authority to grant a charter. Instead, all initial appllcallons would go to
the ocal school dlStrlCtS boards of trustees.

On January 27, 1998, the interim committee’s proposed legislation -
was introduced in the House Education Comnittee by :Representative Fred
vil_’llman The minutes reflect Representative Tilman’s description of the char-
.ter school application approval process as follows:

[A]napplication for a charter school must be approVed by the:
local school district’s Board of Trustees. This last change
means: that these schools will not be state charter. schools.

approved by the State Superintendent. However, if an appli-

cation'is denied by a local school district’s Board of Trustees,
~the proposed charter school may appeal tothe State Board of
-Education.

On February. 10, 1998, Rep. Tilman bagaikn described the proposed,Act (then
House Bill 517) to the House Education Committee. The minutes of the
Committee mee_tin‘g reflect his statements as fq]lows: '

The bill states the process to be followed to start a

- charter school making sure the request must go-before the
- local school district’s Board ‘of Trustees for approval. The
bill also allows for an appeals process to the State Board of

14
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Education. should the request be denied. by- the local school
district. - He . pointed out that the approval of the
Superintendent of Public Instruction is no longer required.

House Bill 517 was introduced in the Senate Education Committee on
February 20, 1998, where various committee members each described por-
tions of the bill. The minutes reflect that Senator Dunklin explained that:

Section 33-5207 outlines who can grant a charter and .
how the decision might be appealed. The petition fora char- -
ter begins with the local school board. However, there is an
appeal process. . . . If it is still denied, they-can go to the State =
Board of Education and:the State Board can override the
local school board. -The. State Board then assumes the
responsibility-as the chartering ennty

The changes made to the proposed legislation from the time.it was
drafted and debated by the interim legislative committee to the final version
presented to the legislature, and the comments legislators made through the
process, show clearly that the legislature did not intend to grant any state- -
level entity the authority to approve an initial petition for a charter school.
Had the legislature intended to vest the authority to approve initial petitions
for.charter schools with the Board, it could have done so in 1998 and every
year since then in which it has addressed proposed amendments to the Act.

Your letter: In_dl‘CEltCS that the Board iplans to ¢ 1n|t1;1te. policy to.mavkei o

it a chartering entity for Public Charter Schools in Idaho.” In light of the fore-

going, such a-policy would:likely be found by a.court to. be outsnde the. statu-‘ .

tory authority of the Board.
The applicable general rule of law is:

The validity of a rule or regulation depends upon
whether the administrative agency was: empowered to adopt -
the partxcular rule, that i, whether: the rule was within the
_agency’s:statutory: authorlty It must be within the matter
* covered'by the enablmg statute;. and comply with the under-: -
- lying legnslanve intent: Regulatlons made by an agency that
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exceed its statutory authority are invalid or void. An agency
may not go beyond declared statutory policy.

2'Am. Jur. 2d Administrative Law §.225 (footnotes omitted), citing Curtis v. -+

Canyon Highway Dist. No. 4; 122 Idaho 73, 831 P.2d 541 (1992), for the

proposition that a rule must be adopted pursuant to statutory authorlty to be:
valid.

The concept apphes whether the Board attempts to acqulre the char-
tering authority- through rulemakmg or pollcymakmg '

The Idaho Court of Appeals in.the case.of Roberts v. Transportation
Department 121 Idaho 727, 827 P.2d 1178 (1991), summed up the Idaho. law

generally apphcable to the-extent of and limits on the Board's or other admin- - -

istrative: agencies’ authorlty in'carrying out statutory functions. - The court
held that-an agency “cannot validly subvert the legislation by promulgating
contrary rules.” See Chevron U.S.A.. Inc. v. Natural Resources Defense

Council, Inc;, 467 U.S. 837,104 S. Ct. 2778; 81 L.-Ed.: 2d 694 (1984). See

also Fahn v, Cowlltz County, 93 Wash: 2d 368, 610 P.2d 857 (1980) (*An
administrative agency is limited to the power and authority granted it by the
legislature”); Roeder Holdings. L.L.C. v. Board of Equalization of Ada
County, 136 Idaho 809, 41 P.3d 237 (2001) (*‘A regulation that is not within

the expression of the statute, however, is-in excess of the authority of the: ..
agency-to promulgate that regulatlon and must fail”) (quoting Levin v. Idaho

State Board of Medicine, ,133 Idaho 413, 987 P.2d 1028 (1999)). In light of

the clearly expressed legislative-intent of the Act, the-Board does not have the = - -

authority, through-policy or administrative rule, to act as'the initial authoriz- -
ing body for charter schools.

Based upon the foregoing‘ I conclude that the Idaho Legislature did |
not intend the Board to have the-authority to approve initial petitions for.char- .

ter schools. Itis-clear From the language of the Act itself that the Board has

no statutory.authority to consnder or grantinitial charter school petitions. The

Board’s primary role under the Act is that of an appellate body, authorized. to

hear appeals of demals of ‘initial charter school petitions by local’ school dis- .
trict boards of trustees. Addltlonally, the leglslatlve hlstory reveals no ambr— o
gumes on this-point.. » S : :
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It should be understood thatan Attorney General S Legal Gundelme is
nota directive but is an objective review of what statutes authorize, as wellas:
the best prediction available of how a reviewing court is likely to view that
authority. ' :

Very truly youfs,
'~ Terry E. Coffin
Division Chief
Contracts & Admlmstratlve Law
Division ‘

'Note that the: SBE*s aithority over Lhurler schoolsqis limited-to "enerul supervlsmn inIdgho”
Code §:33-5210. in contrast to the super\'lsmn and control” the: SBE exercises over school districts. pur--
suant to Idiha Code §-33-116. See-alsa L.C.§ 33-101-which grants broad legislative authority to the Board

“for-the general supcrvmon gover nance .md comrol of all stuie educational msmuuons .md lhe -public
school system. ; . : :
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August 28, 2003 -

John A. Swayne’
Prosecuting Attorney :
Clearwater County.

P.O. Box 2627

Orofino ID 83544-2627

THIS CORRESPONDENCE IS A LEGAL. GUIDEL[NE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE -

This letter is in response to your recent inquiry regarding potential
incompatibility of office issues within-Clearwater County. Specifically, you
ask the following questions:

May an individual simultaneously serve as county commissioner and
as: :

(a) City Councilperson; or
v (b) Planmng and Zomng Commission. Member‘7

The answers to these questlons are exammed in detail below ,
A. City Councnlperson and County Commlssmner‘

At the outset of this review, it is essential to note that Idaho has not
adopted arule that prohibits per se the holding of both city council and coun-
ty commissioner positions. Therefore, the appropriate inquiry will focus on
the common law doctrine of incompatible offices."'

There is also present a question of incompatibility of office. The
common law doctrine applies if there is a potential conflict between the two
offices such that one individual could not give absolute allegiance to both
offices. Incompatibility is most-often found where one office supervises the
other or when the interests of the two offices are antagonistic to each other. 3
McQuillin on Municipal Corporations, §§ 12.66 et seq.
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Public policy demands that an officeholder discharge his duties with
undivided loyalty. In order to insure undivided loyalty, the doctrine of incom-
patible offices requires vacation of offices wherein it is impossible for an
officeholder to discharge his duties with undivided loyalty. Applicability of
this doctrine in no way turns upon the integrity of the officeholder. The analy-
sis of incompatible offices turns instead on factors such as: due to multiplic-
ity of the business in them they cannot be executed with due care; or when
offices are subordinate to one another; or where offices are contrary and
antagonistic to one another. 3 McQuillin on Municipal Corporations. §
12.67; see also, Oakland County Prosecutor v. Scott, 603 N.W.2d 111 (Mich.
1999).

The offices of city councilman and county commissioner clearly fall
within the doctrine clue to both the multiplicity of business, and the fact that
cities and counties often find themselves in potentially contrary or antagonis-
tic positions. Any time a shared officeholder found himself in this position,
there would be a question as to where his “undivided loyalty™ lay. This office
cannot recommend the assumption or retention by an officeholder of both a
city councilman’s and county commissioner’s position based upon the com-
mon law doctrine of incompatibility of offices.

It is worthy of note that, for a county commissioner. neglect of duty
is broadly defined, and could be interpreted to apply to a circumstance where-
in a shared officeholder was unable to achieve undivided loyalty. For your
convenience and review, ldaho Code § 31-855 is set forth fully below:

31-855. Neglect of duty by commissioners.— Any
commissioner who neglects or refuses, without just cause
therefore, to perform any duty imposed on him, or who will-
fully violates any law provided for his government as such
officer, or fraudulently or corruptly performs any duty
imposed on him, or willfully, fraudulently or corruptly
attemplts to perform an act, as commissioner, unauthorized by
law, shall be prosecuted as provided in section 18-316, Idaho
Code.?

For the foregoing reasons, this office recommends that a dual office-
holder select one office which he would prefer to hold and resign from the
other.
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B. County Commissioner and Planning & Zoning Commission
Member

The Local Planning Act contains a conflict of interest provision:

A member or employee of a governing board, com-
mission, or joint commission shall not participate in any pro-
ceeding or action when the member or employee or his
employer, business partner, business associate; or any person
related to him by affinity or consanguinity- within the second
degree has an economic interest in the procedure oraction.

Idaho Code § 67-6506.

A county commissioner is an agent-of the county he represents, there-
fore, this section would probably prevent him/her from participating in any
county zoning decisions that may affect the county’s economic interests.
However, there is no provision requiring the council member to resign his/her
position.

Also present is the same issue addressed above regarding incompati-
bility of office. The commissioners pass ordinances, adopt budgets and over-
see county departments. Also among their duties is to oversee all county offi-
cers, departments, appoint boards and commissions. They further oversee the
county budget and provide for the maintenance of roads and bridges, solid
waste disposal, juvenile court services, ambulance services and. building
inspections. In short, they supervise the tasks involved with inanaging coun-
ty business.

The board sits as a quasi-judicial body to hear various matters includ-
ing planning and zoning requests, property valuation protests and requests for
cancellation of taxes and indigent issues.

In the area of zoning, the interests of the county and the city may fre-
quently be at odds, and it is not uncommon for cities and counties to-stie one
another over zoning disputes. Under such circumstances, one person could
not fill both offices without a conflict of loyalty. If two offices are incom-
patible, one office should be vacated. It is this office’s recommendation that
one office be vacated to eliminate the incompatibility problem.
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I hope that you find this letter helpful. 1f you would like to discuss
this or any other.-matter more fully, please contact me.

“Sincerely,

Brian P. Kane
- Deputy Attorney General
Intergovernmental & Fiscal de
_Division

" The common law inquiry is appropri.ue because 1daho has. adopted the common law “*in all
cases not provndcd for.in these compiled laws... {daho Code §:73-116.
* |1 should be noted that 1daho Code § 18 316 has been repealed.. It wuuld appear that the rel-
evant code sectionis' Idaho Code § 18<315, which provides lor punishment of omission‘of-public duty as
a misdemeanor,
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November 18, 2003

Honorable Gary J. Schroeder, Chairman
Senate Education Committee

1289 Highland

Moscow, ID 83843

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Senator Schroeder:

This Attorney General’s Legal Guideline is issued in response to your
September 15, 2003, letter to the Office of the Attorney General in which you
asked the following questions:

QUESTIONS PRESENTED

1. Does the State Board of Education’s order that the State
Department of Education base funding on “average district
per-pupil budgeted expenditure of the previous year [or
multi-district public charters and non-resident students” and
““deduct the funds for public charter schools from the alloca-
tion to the resident districts and send them directly to the
public charter school where the students are enrolled” prevail
over the budgeting and appropriations authority of the legis-
lature?

2. Is the State Board of Education’s order to base funding on
“average per-pupil budgeted expenditure of the previous year
for multi-district public charters and non-resident students”
and “deduct the funds for public charter schools from the
allocation to the resident districts and send them directly to
the public charter school where the students are enrolled”
contrary to the FY 2003 session laws and existing laws gov-
eming the funding formula for school districts and charter
schools?
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CONCLUSIONS

1, No, only the Idaho Legislature has plenary power and author-
ity to appropriate funds in support of the public school system in this state,
and to prescribe the means and manner in which such funds are apportioned
to the local school districts and public charter schools. The powers and duties
of the State Board of Education (hereinafter “Board”) are established by the
Legislature by statute, and are limited to the general supervision of the state’s -
public education system. The Legislature has not granted power to the Board
to establish a public school funding mechanism, or authority to modify a
school funding plan already legislatively established. Therefore, the Board
does not have the legal power or authority to create a mechanism for funding
public schools that is contrary to the legislative funding mechanism estab-
lished by the Legislature. Any such action would encroach upon the appro-
priation power of the Legislature, in violation of the constitutional doctrine of
separation of powers.

2. Yes, the resolution adopted by the Board relating to the fund-
ing of certain public charter schools prescribes a means and manner of appor-
tioning funds to such schools that is materially contrary to the funding mech-
anism established by the Legislature.

INTRODUCTION

The Legislature adopted the Public Charter Schools Act of 1998, pro-
viding for the creation of charter schools that are intended to operate inde-
pendently from the existing school district structure, but within the existing
public school system. See title 33, chapter 52, Idaho Code. In doing so, the
Legislature also established a plan for apportioning state funds to charter
schools by providing that such schools are to be funded in accordance with
the legislative funding mechanism applicable to all traditional public schools,
with a few minor modifications attributable to certain special considerations
relating only to charter schools. Idaho Code § 33-5208. (This general fund-
ing mechanism is discussed in greater detail below.)

The Board adopted the following resolution relating to the funding of
certain specified charter schools at its August 14 and 15, 2003, meeting;:
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That, beginning with the 2003-04 school years, the allocation
of both state and federal funds be administered so that fund-
ing follows students. Funding will be based on average dis-
trict per-pupil budgeted expenditure of the previous year for
multi-district public charters ‘and non-resident students.
Funds come from the district of student’s residence. The
State Department of Education will deduct the funds for pub-
lic charter schools from the allocation to the residentdistricts
and send them directly to the pubhc charter school where the
students are enrolled. Public charters may receive additional
funding for special needs-students-if the State and.Federal
requirements for such funds are fulfilled. This action is
intended to be carried.out.to the extent it is.notinconsistent:
with federal law or our federal consent decree. - '

The Board also prepared Guidance Memorandum 03-01, which
describes the Board’s . proposed procedure for implementing this funding
mechanism, as it relates to such charter schools.. A copy of Gmdance
Memorandum 03-01 is attached hereto as Exhlblt CATT '

Your questions relate to the legal authority of the Board to promul- . .

gate the resolution set forth above, and alsoto whether: the Board's directive -

for funding certain public charter schools, as described in the resolution; con- -
travenes state-]law. : :

ANALYSIS

1. The Respective Powers, Dutles, and Authority of the Leglslature' '
and the Board

Art. IX, sec. 1 of the Idaho ConStitution states that “it shall vbé thé |
duty of the legxs]ature of Idaho, to establish and maintain a.general, umform
and thorough system of public, free common schools.”

Art. IX, sec. 2 of the Tdaho Constitution provides that -“[t]he general . -
supervision of the state educational institutions and public school system-of

the state of Idaho, shall be vested-in a state board of education, the member- .
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(E’mph'asis

hip, powers. and dutles of whlch shall be: prescribed":b‘y'law."
: added) S

The fOregoing provisions delineate and define the - relationship
between the Board, an ‘“‘executive department ‘pursuant to ldaho Code § 33-
101, and the Leglslature— vestlng “general supervision” of the state educa-
tional system in:the Board but specifically calllng on the Legislature to

estabhsh and mamtam ’ the pubhc school ‘system, and: also mandating: that .

“the Lemslature determme the * powers and dunes”,ol the Board

Pursuant to 1ts constttutnonal charge the. Leg|s|ature enacted title 33,

chapter 1, ldaho Code, which sets out the authority of the Board with respect
to the Board's general supervrsmn ofthe public education-system in this state.
‘ldaho Code § §33-101 ‘provides that “[f]or the general supervision, governance
and control of . . . the public school systems, . . . a state board of education is
created.” ]daho,Code_§ 33-107 grants specnﬁc powers and duties to the Board
in- support-of- its ~duty to" supervise the state public school: system.?

Additionally, in Idaho Code § 33-5210, the. Legislature declared that charter
'schools are under the general supervnsron "of the Boaxd ' -

Thrs dlstmctlon between the power and authorlty of the ldaho

-"Id'tho educauon system, has been- recognlzed by the Idaho Supreme Court
“which specmcally acknowledged the plenary authority of the Legislature with
“respect to Idaho’s public schools. See.Andrus v. Hill, 73 1daho 196, 200, 249
‘P.2d 205, 207 (1952) (“there is involved no question of the plenary power of
~the legiélvature to provide for, regulate, control and-alter the public schools of
“the state, within the-definition provided by the-constitutional provision impos-
ing that duty on the legislature.”) See also Electors of Big Butte v. State-
Board of Education; 78 Idaho 602;:612; 308 P.2d 225, 231 (1957) (*the con-
stitution vests the legislature with plenary power as well as a specific mandate-
to provide for the education of the children of the state, Art. 9,.§ 1, and the
board of education w1th general supervision of the public school system; Art.
9, §2 |

Pursuant to its. plenary power; the Legislature. may define and limit
the powers and duties of the Board through legislation, as it has done in Idaho
Code § 33-107 and 1daho-Code § 33-5210, discussed above. The Idaho Code
contains no grant of power to the Board to establish a funding mechanism for
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public schools; nor does it provide authority to the Board to'modify a school
funding plan already legislatively imposed. The Idaho Code contains no del-
egation by the Legls]ature of its power and authority to establish a legislative
funding mechanism to the Board. Based on the foregoing, it is our view that
the Legislature retains its plenary power and authority in the areas of educa-
tion, including its plenary power and-authority to decide the elements of the
mechanism through which the state funds the constitutionally required system
of public free common schools:

2. Separa_tibn OfPowers Doctrine

Any attempt by a department of government to encroach upon the
powers granted to another department of government implicates the constitu-
tional separation of powers doctrine. The Idaho Constitution has a three-
department system of government, modeled on the United States
Constitution, with similar provisions defining the three departments of gov-
ernment—legislative, executive, and’ judicial.®* However, the Idaho
Constitution differs from the United States Constitution in that art. II-sec. 1-
of the Tdaho ("omtltutlon expllc1tly mandates that a department shall not exer-
cise any powers properly belonging to one of the other departments:

The*poWerS of the government of this state are divided into
three distinct departments, the legislative, executive and judi-
cial; and no-person or collection or persons charged with the-
exercise of powers properly belonging to one of these depart-
ments shall exercise any powers properly belonging to either
of the others, except as in this Constitution expressly direct-
ed or permitted.

Art. VII, sec. 13 of the Idaho Constitution grants-the power of appro-
priation to the Legislature, and provides that “[n]o money shall be drawn from
the treasury, but in pursuance of appropriations made by law.” In furtherance
of its appropriations authority, the Idaho Legislature must authorize the
executive department to draw money-from the Treasury. /d.

The Idaho Supreme Court, in Blaine County Inv. Co. v. Gallett, 35
Idaho 102, 204 P. 1066 (1922), held that it is the Legislature that determines
the parameters of appropriations, stating: -
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An appropriation in this state is authority of the Legislature given at
the proper time and.in legal form to the proper officers to apply a specified
sum from a designated fund out of the treasury for a specified object or
demand against the state, '

Id. at 106, 204 P. at 1067.

As discussed ‘above, the Board is.an “executive department” of state:
government pursuant to Idaho Code §33-101: Consequently, it is prohibited
from exercising a.power that has been granted to another department—name-
ly. the Legislature’s-appropriation power. The-Board is bound by the specif-
ic mandates contained in the Legislature’s appropriation bills, as well as the
specific directions of the Legislature, as set out in statute, relating to the fund-
ing of public schools. To assert otherwise would be contrary to the funda-
mental doctrine of separation of powers. - To act-otherwise would be beyond
the constitutional and statutory authority of the Board.

3. Idaho’s Leglslatlvely Established Fundmg Mechanlsm—the
“Foundation Program .

Each year, the ldaho Legislature appropriates funds in support of the
public school system-of this state. The primary legislative funding mecha-
nism is a comprehensive and complex system known as the “Foundation
Program,” codified at title 33, chapter 10, Idaho Code. In addition, specific
appropriation bills may contain funding and distribution requirements.’

Under the Foundation Program, state aid to public schools is allocat-
ed through-a system-designed to support a variety of special programs and
services provided by the local public school districts and schools-in this state.
Some of these programs are described in the addendum, attached hereto as
Exhibit “B.” Generally, the allocation of state funds to the public schools is
determined in accordance with a support unit formula (calculated in accor-
dance with the schedules contained in Idaho Code § 33-1052(6)) that is based
on the “average daily attendance” (hereinafter “ADA”) of students in each
district and, separately, in each charter school. Idaho Code § 33-1002. In
addition to ADA, the legislative funding mechanism also takes into account a
variety of other circumstances in allocating funds to the public schools,
including the unique characteristics-of the various school-districts and.indi-
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vidual schools; as well as other special considerations, such as local tax con-
tributions, property tax replacement based on the market values of real prop-
erty in the various school districts, and the.‘“economies of scale” that exist
throughout the state, such as the increased costs associated with operating
smaller, rural, or isolated schools and districts.

The Foundation Program is based on the principle that “funding fol-
lows students.” State aid is distributed to the public schools in a series of
installments based largely on reported' ADA. 'Idaho Code § 33-1009. The
payments made in August, October, and November are advance payments for
the current year, but are based on payments from the public school income
fund for the preceding school year; the payments relating to the preceding
school year are based largely on ADA. Idaho Code § 33-1009(2). Payments
in February and May use the state distribution factor (Idaho Code § 33-
1002(7)), and are largely a function of ADA reported through the first Friday
in November. Idaho Code § 33-1009(3). The July payment takes into
account ADA reported using the 28 best weeks of the school year, ending not
later than June 30 of the current year. Tdaho Code § 33-1009(3)(a). The allo-
cation of state funds to Idaho’s public schools is primarily determined on a
school district-by-school district basis. However, the Foundation Program
was modified by the Legislature in 1998 to provide apportionments also to
individual charter schools. '

Just as is the case with traditional public schools, charter schools
receive the majority of their funding based on “attendance figures,” or ADA. :
Idaho Code § 33-5208. The allocation of state funds to charter schools is
based on the same support unit formula (calculated in accordance with the
schedules contained in Idaho Code § 33-1002(6)) applicable to all other pub-
lic schools.® Idaho Code § 33-5208(1). However, specific modifications to
the calculations are permitted to offset special considerations applicable only
to charter schools. such as lack of taxing authority. as well as to assist charter
schools with initial start-up costs. Idaho Code § 33-5208(1)-(5). State aid is
distributed to charter.schools.in accordance with:-Idaho Code § 33-1009; in the
same manner as it is distributed to all other-public school districts in the state.
Idaho Code § 33-5208(5). In summary, the Legislature has established that
state aid to charter schools shall be allocated in accordance with the
Foundation Program.
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4. The Board’s Resolution

Applying the foregoing constitutional and statutory analysis relating
to school funding (and the Legislature’s appropriation power) to the Board’s
resolution presents some difficulties, because the language of the resolution
is vague, internally inconsistent, and uses terms not defined either-in the res-
olution. or in the Idaho Code Nonetheless, it does appear that the Board’s
intent in adopting the resolution, based on the general language used in the
resolution, and when read. in context with” Guidance Memorandum-03-01.,
attached hereto as Exhibit “A;* was to describe a particular funding mecha-
nism, at least for some charter schools (which we shall hereinafter refer. to,
collectively, as “multi-district” charter schools), and the following analysis
presumes this to be the case.

If the Board's resolution purports to.create either a new funding
mechanism or to modify the legislative funding mechanism for public charter
schools contained in Idaho Code § 33-5208; then such action would encroach
upon the appropriation power of the Legislature and would be an unconstitu-
tional .violation-of the separation of powers doctrine.. The Board’s adoption
of the resolution'would result in lhe modification, whether intentional or not,
of the legislative funding mechanism as it relates to multl dlstrlct charter
schools.’ :

Pursuant to the resolution, “multi-district™ charter schools would no
longer receive state funding based .on reported ADA-and the unique charac--
teristics ofsuch schools, as is requnred under Idaho Code § 33-5208, and
through statutory and special distributions as outlined in the Legislature’s
dppxoprlatlon bills:* Instead, it appears  that the Board’s resolution would
result in “multi-district’ charter schools receiving state funding in-a manner
different than legislatively established. As we understand the procedure for.
implementing the resolution, when a new student begins attending a “multi- -
district” charter school, state funds are to be redirected from the school dis-
trict in which that student resides (but not the school district where that.stu-
dent necessarily attended) to the “multi-district” charter school, in‘the amount -
of the “average district per-pupil budgeted expenditure” during that current
school year for a student in that district. This is a method of funding charter
schools not authorized by the Legislature.
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The Board’s resolution presents other significant issues. For-exam-
ple, it purportedly requires a transfer of funds to “multi-district” charter
schools in an amount of the “average district per-pupil budgeted expendi-
ture.” This would mean that the state funds that would “follow the child”
would be based on the funding formula as applied to another district. Under
the Board’s resolution, for example, “multi-district” charter- schools would
receive funding for programs provided by the school district in which the stu-
dent resides, but which the “multi-district” charter school may not provide; an
education and experience index for instructional and administrative staff
employed by the school district in which the student resides, but not neces-
sarily reflective of the “multi-district” charter school’s staff; transportation
costs incurred by the district in which the student resides, but not incurred by
the “multi-district” charter school (because it may not transport students in
buses to school each day); statutory and special distributions in legislative
- appropriation-bills based on ADA of the school district in which the student
resides, but not the: ADA of the “multi-district” charter school where the stu-
dent-attends; property-tax replacement attributable to the district in which the.

- student resides, even though- charter-schools have no taxmg authority; as well =~

as numerous other components related to the school district in which the stu-
dentresides, but-not atall related to-the “multi-district’™ charter school.

Several factors unique to each of Idaho’s public schools have large
impacts on-funding. For example, the employment of highly educated and
experienced instructors and administrators results in greater funding. Idaho
Code § 33-1004A. Student.population demographics also affect state fund-
ing. For example with regard to the calculation of support units, students in
kindergarten are: funded at a lower rate than those in grades 1-3; students in
grades 1-3 are funded at a lower rate than students in grades 4-6; and students
in grades 4-6 are funded at a lower rate than- secondary students; alternative
school students, and exceptional students. ldaho Code § 33- 1002.
Additionally, there are numerous other provisions contained ‘in title 33; chap:. -
ter- 10, Idaho Code, under -which the number of students served in each- of
these various categories, or ADA, greatly affects funding as well.
Accordingly, any computation of “dollars-per student” is necessarily unique -
to a particular school district or charter school. ' ’

Considering these factors, it is clear that the Board’s funding mecha-
nism would. benefit “multi-district” charter schools that are successful in
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attracting students from small rural school districts, because such districts
generally receive a relatively high rate of state funding, when calculated as
“dollars per student” (in comparison to “dollars per student” spent in more
urban districts). - As a.result, such *multi-district” charter.schools would‘
receive dlspropornonately higher:funding on-a per- student basis, when:com---
pared to all other charter schools and school districts in the state. In sum, the
Board’s: resolution prescribes-a- means and ‘manner of apportioning funds:to

“multi-district™ pubhc charter schools that is- materially conlrary to lddho.l
Code 33- 5708 ’

S.. Leglslatlve Hlstory Relatlng to the Fundmg ot Publlc Charter
Schools

The Legislatwe has-previously considered whether charter schools
should be funded throtigh:a transfer of funds from each child’s-former district:
to the charter school, as the Board’s resolution- purporls to require.. This char-'
ter-school funding proposmon was considered by the Charter School Interim

~'C0mm|ttee bewmmncr insJuly 1997 F{lOposed leslatlon ‘atthat time: mnlml*‘i
ly con51dered a tundmh provmon ‘that would- have plowded as’ follows '

‘ 33- 5’707 DISTRIC’] CHARTER SCHOOL FINAN- '
’ ,CIAL SUPPORT: The board of trustees of the school district
‘may mal\e,they,folIvow“lng,;’apportlonments from the education-
al support program moneys-distributed to that school district
to eachdistrict charter school of: the district for each fiscal
Cyears e e : :

(1) An-amount for each student in a district charter
~school" calculaled by dlwdmn the - total district: educallonal. S
support units- Ior the current fiscal year by the total number
of students m the district- using the fall enrollment figures.
The total district educational education™ support funds
include, before ahy subtractions or disbursements, all the
~moneys received by the district.

However, at its July 24, 1997, ‘méeting the Charter School Interim

Committee rejected this method of funding for charter schools. The mlnutes
of that meeting reflect that: : ' :
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Representative Tilman asked Ms. Kahler how we can draft
legislation that will make dollars follow the students as equi-
tably as possible and in a way that will not upset the current
funding formula. Ms. Kahler responded that she would treat
charter schools almost exactly the same as the school districts
are treated now, other than she would not give them any spe-
cial provisions such as those for remote schools.

Representative Tilman moved, seconded by Representative
Gagner, that we fund charter schools under the statewide
average funding formula allocation as described by Ms.
Kahler. Ms. Kahler was asked to work with Ms. Ingram to
ensure proper language. The legislation is to be drafted in
such a way that it cannot be financially advantageous for a
school district to impose charter status on one of its schools
or the entire district, i.e., no school shall be allowed to
receive more than the formula generates.

(Emphasis added.)

In response, the Charter School Interim Committee revised again the
funding provision, as it related to charter schools, before presenting the legis-
lation to the House Education Committee. The relevant charter school fund-
ing provision of House Bill No. 517, as presented, read as follows:

33-5208. CHARTER SCHOOL FINANCIAL SUP-
PORT. From the state educational support program the state
department of education shall make the following apportion-
ment to each charter school for each fiscal year based on
attendance figures submitted in a manner and time as
required by the department of education:

(1) Per student support. Computation of support
units for each charter school shall be calculated according to’
the schedules in section 33-1002.6., Idaho Code. Funding
from the state educational support program shall be equal to
the total distribution factor, plus the salary-based apportion-
ment provided in chapter 10, title 33, Idaho Code.
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It is noteworthy that the statement of purpose relatingto H.B. No. 517
provided that in the proposed legislative method of funding for charter
schools “[t]he state dollars follow the student moving from one school to
another the same way the dollars follow a student moving from one school
district to another school within the state of Idaho.” Given this expressed
intent, it is clear that the Legislature determined that the method of funding
charter schools was to be in accordance with the legislative funding mecha-
nism applicable to all other traditional public schools: the funding mecha-
nism called for under the Foundation Program.

SUMMARY

The Board may not lawfully create its own mechanism for funding
public charter schools because the Idaho Legislature has not granted such
power and authority to the Board. The resolution adopted by the Board pro-
vides for a means and manner of apportioning funds to public charter schools
that is materially contrary to the legislative funding mechanism as described
in the Foundation Program. Such action encroaches upon the appropriation
power of the Legislature and amounts to an unconstitutional violation of the
doctrine of separation of powers.

This Attorney General’s Legal Guideline is not a directive but is an
objective review analysis of applicable statutes, as well as our best prediction
of how a court of law is likely to view those statutes.

Very truly yours,

William A. von Tagen
Deputy Attorney General

* Idaho Code § 33-101 provides that ™. . . |f]or purposes of section 20. article V. of the consti-
tution of the state of Idaho. the state board of education and all of its offices. agencies. divisions and depart-
ments shall be an executive department of state government.™

* ldaho Code § 33-107 provides:

The state board shall have power to

n ies S f s
(2) acquire. hold and dispose of title. rights and interests in real and personal prop-

C.

erty:

.
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(3) have general supervision, through its executive departments and offices, of all
entities of public education supported in whole or in part by state funds:

(4) delegate to its executive secretary, to its executive officer, or to such other
administrators as the board may appoint, such powers as said officers require to carry out the policies,
orders and directives of the board:

(5) through its executive departments and offices;

(a) enforce the school laws of the state, .

(b) study the educational conditions and needs of the state a_d recommend to_the
legislature necded changes in_existing laws or additional legislation;

(6) in addition to thc powers conferred by chapter 24, title 33. Idaho Code:

(a) maintain a register of courses and programs oftered anywhere in the state of:
Idaho by postsccondary institutions which are (1) located outside the state of Idaho and are oftering cours--
es or programs for academic credit or otherwise; or (2) located within the state of Idaho but not accredit-
ed by a regional or national accrediting agency recognized by the board and are offering.courses for aca-
demic credit. The acceptance of academic or nonacademic credit, at public postsecondary institutions in
Idaho. is the prerogative of the state board of education: provided however, credit transferred into Idaho
public postsecondary institutions fromnonaccredited postsecondary institutions can be-accepted only upon
positive review and recommendation by the individual postsecondary institutions and with the approval of .-
the state board of education.:A nonaccredited postsecondary institution is onc. which is not accredited by a°
regional accrediting agency recognized by the state board or-the United States department of .education,

(b) require compliance by institutions which desire to offer courses or programs in
ldaho with the standards and procedures established in chapter 24. title 33. [daho Code. or lhose slanddrds :
procedures and criteria set by the board,

(c) violation of the provisions of this act will be referred to the attorncy general for
appropriate action, including. but not limited to, injunctive relief:

(7) prescribe the courses and programs of study to be offered at-the public institu-
tions of higher education, after consultation with the presidents of the affected institutions;

(8) approve new courses and programs of study to be offered at community colleges
organized pursuant to chapter 21, title 33, Idaho Code, when the courses or programs of study arc academic
in nature and the credits derived therefrom are intended to be transferable to other state institutions of high-
er education for credit toward a baccalaureate degree, and when the courses or programs of study have
been authorized by the board of trustees of the community college.

(Emphasis added.) - .

* The following provisions for.separation of powers-under the Idaho Constitution are modeled
on the United States Constitution: '

“Legislative power. — . . . The legislative power of the state shall be vested in a senate and
house of representatives.” ldaho Const.. Art. III, § . “Supreme executive power vested in.governor.
— The supreme executive power of the state is vested in the governor... . ." /d., Art. 1V, § 5. “Judicial-
power — Where vested. — - The judicial power of the ‘state shall be vested in a court for the. trial ‘of
impeachments, a supreme court, district court. and such other courts inferior to the Supreme Court as estab--
lished by the legislature.” /d.,Art. V. § 2. o

*1n 2003, for example. the Legislature appropriated.funds to the public school system in' House
Bill No. 456, H.B. No. 463, Senate Bill No. 1196, S.B. No. 1197, and S.B. No. 1{98.

* The computation of support units for each-charter school is calculated as lf it were a separdle
school.” as that term is used .in Idaho Code § 33-1003.

*The first sentence of the resolution appears to-apply to all schools and all funds such that “both
state and federal funds be administered so that Funding follows students.” The second sentence addresses
funding for “multi-district public charters™ and non-resident students. The term .muiti-district public-char-
ter is not defined in the resolution and appears nowhere in the Idaho Code. In addition, it-is unclear
whether the reference to “non-resident students” applies only to the undefined “multi-district public char-
ters” or to all non-resident students being educated in Idaho. The fourth sentence calls for-a deduction by
the State Department of Education of funds for public charter schools from the allocation for the resident .
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districts. Use of the terin “public chirter: schools™ in the faurth sentence would appear to be broader than
justthe previously referenced “multi-district charter schools.”

Generally there is confusion within the resolution-as 1o whether: a) it applies 1o allschool fund-
ing as the:initial sentence indicales; b) whether it applies a different” mechanism only: 10 the undelined
multidistrict-charter schools and io-non- -residéntstudents: €) whether-thie foregoing rel'erence 1o non-resi--
deit students .lpphes only io-non-resident students of chirterschools.or;of multi-district churter schools or
1o-ull nen-resident-studentsacross the board: and d) \vhelher there is yet .mulher disbursement mechinism
torall charter:schools.us set outin‘the Tourth:sentence: i :

. ~The. conlusion- is not purm.uldrly re"nlvcd in .my hshlun by Gmdunc'v Memor zmdum 03- OI
attached hereto s Exhibit-* A i talks “about.
statewide. individualized ‘computerscducation-or. distance’ learning: program (collectively viral -pro-
gram™). The balance of the mcmor.mdum focuses an.“participating students™ which appeiirs to rélate back

- t-the:delined terim Svirtudl program.™ Howevc.r the definition of “virwidl program’ applies 1 “approved”

‘multi-district chirter schools:(a revisiting: witly slight-uddition. to.the’ undefined term used in the resolu-
tion) as well as newly. deﬁcnbed (unLl equ.xlly undelmed) "sl.lle\vldn mdlvldu.lh/ed compuler education or
distance learning-program.™ : : S

TAs described earlier: the-Board's resnlulmn reluleq 10 “mulu dnslncl public charlerq. \vhth s
problem-mc because that-term is not'used, mentioned. or referenced in-either-the Iduho Public Charter
Schivols-Act:of 1998; -title-33.. ch.lplcr Sx Idaho Code. nor:in any. of" the provisions.of the Foundation

- Prograit. Au.nrdmgly there is nnwldence ‘thant the: Le;,lﬁl.nure hug e verauthorized the ercation-of “multi:.
district™ charter schools. nor are there any currenlly in emleme—lhue are only charter schools. with spe-
¢ilic areas of charter as established. under title 33, chapter 52, Idaho Code. The fact that-certain charter
schools have students who reside in areas:outside ol the: gem,r.lphuc district- thatgranted the charter. does
not create “multi<district’ ¢hiirter schools==any mare: than-some students aitending:a public school. while
residing outside the geographic district- would create a “muli-district™ ‘public school: The attempt to.cre-
ate such a distinction for chirter schools creates yet anather division within the Board's proposed funding
mechanism which jsnot ret.o"m/ed in:the funding-imechanism established by the Legisluture.-

sStatutory and spécial distributions -ure: typically based on-the school ‘or district's ADA. For
example, Section 5 of H.B. 1198 (2003) appropriates funds 1o districts with *“a base amount of $1.500 and
a prorated amount based on the prior year's average daily anendance.”

35

“students pdrlncnp.lllnz, in‘the dpproved multi-district or. "



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

EXHIBIT “A*

*GUIDANCE MEMORANDUM*

03-01
Allocation of State and Federal Funds for Malti-District Public Charter Schools

Approved by the State Board of Education
August 14, 2003

On August 14, 2003, the State Board of Education, under authority from Article IX, Section 2 of the
1daho Constitution and Title 33 of the Idaho Code, issued the following directive.

That, beginning with the 2003-04 school years, the allocation of both state and federal funds be
administered so that funding follows students. Funding will be based on average district per-pupil
budgeted expenditure of the previous year for multi-district public charters and non-resident students.
Funds come from the district of student's residence. The State Department of Education will deduct
the funds for public charter schools from the allocation to the resident districts and send them directly
to the public charter school where the students are enrolled. Public charters may receive additional
funding for special needs students if the State and Federal requirements for such funds are fulfilled.
This action is intended to be carried out to the extent it is not inconsistent with federal law or our

federal consent decree.
The Board also noted the following points.in support of their directive:

- 1daho Code 33-5210(1) states that'all public charter schools are under the general supervision of
the state board. .

‘a: Idaho Code 33-105 states. that “the state board shall have the power to make rules for its own'

.- governance and the governance of its executive departments and offices...

- = Idaho Code 33-1009 provides that:the state: board is responsible for. “Paymenté of the state.
general accounts;., and’ payments of monies other than the state general account appropriation

" that accrueto'the pubhc school income fund.".

»- CurrentIdaho-Code directing the funding of public schqols is based on legislative intent that
“educational funding should follow the- child -In this way equity and- fairness can best'be
meaintained- for- institutions -delivering : education to Idaho’s- children: particularly in light of
districts’ open’ enroliment policies and delivery of education by non-traditional means.
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Suggested Procedurs to Enact Idaho State Board of Education Guidance
Memorandum

1. School will identify the students participating in the approved multi-district or
statewide, individualized computer education or distance leaming program, including
but not necessarily limited to an internet charter school program (collectively, “virtual

program”),

2. For each participating student, the school will determine the resident/home school
district of each student participating in the virtual program.

a. Determine the student's home school.
b. Determine the student’s grade level,

If a participating student was not in attendance at their resident/home school district
during the previous school year, due either to home or private schooling status, the
student’s age (e.g., entering Kindergarten for the first time) or new physical residence
(i.e., moved from another location), a determination of the student's home school and
grade level shall be made utilizing the student’s current physical residence.

3. Foreach participating student, the SDE will determine the amount of state and federal
funding support that tne resident/home school district received for each participating
student in the preceding school year, or would have received if they fall into any of
the categories listed in number two above.

4, The SDE shall deduct from the residenthome school district’s funding an amount
equal to that which they received the preceding school year for each of the students

participating in the virtual program.

5. The SDE will directly provide to the approved virtual program the funding identified-
in paragraph 4, above. For multi-district or state-wide internet based charter schools,
such funds shall not flow through any chartering entity or chartering school district
but shall be paid directly to the charter school program.

6. If a participating student is a special population student, such at a Title I or Special
Education Student, the approved virtual program shall directly receive the allocated
federal funding for the participating child, regardless of the geographical boundaries
of the approved virtual program, and so long as the participating approved virtual

program fulfills all the state and- federal requlrcmems of any other school or school

district within the state of Idaho.

7. The total -funding.following. each partlcxpatmg student wnll be-adjusted, as with any
school ‘district, through attendance : percentages, utilizing. a.24/7 calendar with an
allowance for carry-over of accumulated educational attendance hours. However, the
total funded hours will be set cormresponding ‘to maximum educational ‘attendance -
hours per year, as determined by the state, for each grade level category as follows:

a. - 450 hours Kindergarten
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b. 810 hours Grades 1-3

"900 hours - - Grades 4-8
d 990hours - - . Gmdes 9:127.

For example ifa progmm has a 97 5% attendance: for-their - participating student
population;: the: program- would  receive 97.5% of ‘the- ﬁmdmg allocatxon possible:
under the parameters as set forth above. s

. Advance paymcms toapproved vumal programs shall be based upon ‘an estunated '
enrollment and estimations of funding allocations utilizing the parameters as set forth
above and dispersed by the SDE.to the virtual program-on the same schedule as they

“are for other’ publlc schools and: distncts inthe’ state of. Idaho n : T

. Regularpaymems to approv:d vmual pmgmms s hall b e made by the SDE on the
same schedule as they are for other-public schools and districts in the state qf Idaho.
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EXHIBIT “B”

FOUNDATION PROGRAM

Education Support Progrdm
Includes the state appropriation for general education purposes, including the
moneys:available in public school-income fund as well as miscellaneous rev-

enues. These funds are allocated in accordance with ldiho Code § 33- 1002.

- State Support of Special Programs
The legislature provides funding to local public school districts to support a -
variety of special proomms pl ovnded by such school dlstrlcts including-the.
following: = L -

* Pupil tuition-equivalency-allowance (Idaho Code § 33-1002B).

* Transportation support program (Idaho Code § 33-1006).

« Feasibility studies allowance (Idaho Code § 33-1007A).

» Border district allowance (Idaho Code § 33-1403).

o Exceptional child approved contract allowance (Idaho Code § 33-
2004).

* Expectant-and delivered mothers allowance (Idaho Code § 33-2006).

. Unemployment msunance benefit. payments - (ldaho Code § 72-

1349A). .

«- Public school: technology program (ldaho Code §33-1002.2.1).

« Support provisions that provide a safe environment conducive to stu-
‘dent lemmng and to mdmtam classroom dlSClpllne (ldaho Code § 33- -
11002.2.j). ,

-+ Idaho student lnlormduon management system (ldaho Code 33- ‘

o 120A). : < : -

e Any addmonal amounts as requ1red by statute to eﬂect admmlstratlve
- adjustments - (Idaho Code-§ 33-1002.2.1).
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Miscellaneous Funding Appropriated for Specific Purposes
In addition, the legislature appropriates funds for specifically enumerated

purposes, such as the following:

* Summer school/alternative school programs (Ildaho Code § 33-
1002C). '

* Property tax replacement (Idaho Code § 33-1002D).

* Appropriations for professional-technical schools (Idaho Code § 33-
1002G).

Salary-Based Apportionment
Each school district also is entitled to salary-based apportionment funding,

which is calculated based upon a complex formula composed of four compo-
nents: (i) “support units;” (ii) a *“staff allowance ratio;” (iii) a “base salary;”
and (iv) the “average administrative and instructional experience and educa-
tion index.” The funding formula for salary-based apportionment is described
at Idaho Code § 33-1004E.

Categorical Funding

[n addition to the recurring funding programs described above, the legislature
also appropriates funds to support a variety of special programs and purpos-
es on a non-recurring basis. During past years, such funding programs have
included appropriations in support of the following:

* Technology grants ‘ .

« Achievement standards implementation funding
* Safe and drug free schools program

* Idaho reading initiative

e Limited English proficiency funding

*" Funds for teacher supplies

Least restrictive environment/teacher training.
Gifted and talented training

Teacher support program

Other Miscellaneous Funding ‘
An additional source of public school district funding in the state is derived

from lottery dividends and interest (Idaho Code § 33-905).
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November 25, 2003

The Honorable Clint Stennett
P.O. Box 475
Ketchum, Idaho 83340

The Honorable Wendy Jaquet
P.O. Box 783
Ketchum, Idaho 83340

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Senator Stennett and Representative Jaquet:.

This letter is in response to the questions presented in your October
29, 2003, inquiry regarding the State of Idaho’s domestic use preference.

QUESTIONS PRESENTED

1. Would you please clarify for the city the intent of the drafters
of our Constitution in establishing that the appropriation of
water for domestic use takes priority over any other use or
right.

2. How does one (in this case, the City of Gooding) protect and
preserve its right to the use of its water for domestlc purpos-
es? : '

CONCLUSION.

Article XV, section 3 of the Idaho Constitution authorizes the holder
of a junior priority water right for domestic purposes to exercise a delivery
preference over the holders of more senior water rights for other purposes
when there is insufficient water to satisfy all users. In exercising this prefer-
ence, however, the junior domestic right holder must pay just compensation
to the holder of any non-domestic water right from whom water is taken in
order to comply with the provisions of article 1, section 14 of the Idaho
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Constitution, which requires compensation for the taking of private property
for public and private use.

The City of Gooding has at least two options it may.pursue to pre-
serve its rights to the use of water for domestic purposes in times of shortage
without resorting to an exercise of the domestic preference under article XV,
section 3. The City may seek coverage under an approved mitigation plan
designed to mitigate the effects of the City’s junior priority water withdrawals
on senior right rights, or it may purchase more senior water rights in the area.

ANALYSIS
A. Article XV, Section 3 of'the 1daho Constitution

On July 3, 1890, Congress approved the Idaho Constitution, includ-
ing article XV, section 3. With the exception of a 1928 amendment that
allows the state to regulate waters for “power purposes,’ * article XV, section
3, has remained unchanged since 1890."' Article XV, section 3 of the Idaho
Constitution presently reads as follows:

§ 3. Water of natural stream—Right to appropriate—State’s reg-
ulatory power—Priorities. The right to divert and appropriate the unappro-
priated waters of any natural stream to beneficial uses, shall never be denied,
except that the state may regulate and limit the use thereof for power purpos-
es. Priority of appropriations shall give the better right as »betwgeh;thoseiusing
the water; butwhen the waters of any natural stream are not sufficient for the
service of all those desiring the use of the same, those using the water for
domestic. purposes shall (subject to such limitations as ma y be prescrlbed by-
law) have the prefer ence over those clamung forany othez purpose; and those '
using the water for agricultural purposes:shall have preference over those
using the same for manufacturing purposes. And in any-organized mining dis-
trict those using the ‘water for mining purposes or milling:purposes connect-
ed with mining, shall have preference over those-using the 'same for manu-
facturing or agricultural purposes. But the usage by such subsequent appro-
priators shall be subject to such provisions of law )egulatmg the taking of pri-
vate: properry for public and pr lvate use; as n’zfened to in secnon 14-of arti- -
cle I of this Constitution.
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(Emphasis-added.)
B. Idaho Case Law Interpreting Article XV, Section 3.

In 1911, the Idaho Supreme Court examined the meaning of the
domestic preterence in article XV, ssection--3 -of’ the Idaho Constitution in-
Montpelier Milling' Co. v.-City of Montpehel, 19 Idaho- 212, 113 P. 741
(1911). The Montpelier Milling Company owned a flourmill that diverted

waters from Montpelier creek. The mill had been diverting waters from the R

creek for beneficial use since 1891. In April 1908, at a point two miles above

the Milling Company’s point of .diversion; the City. of Montpelier began

diverting waters from the creek for domestic use. -In the winter months that
followed, the City’s diversion of water for domestic use resulted in a depri-
vation of the Milling Company’s non-domestic prior appropriation right.

The Milling Company sought to enjoin the City from diverting water
from the creek. ~After the Milling Company’s injunction was denied, it
appealed the judgment to the Idaho Supreme Court. On appeal, the City
argued that even though the Milling Company’s water right was first in:time,
“it was the intention of the framers of the Constitution [in article XV, section .
3] to make an appropriation of water for domestic uses a right superior to an
appropriation made for manufacturing-uses, without reference to-the time.or
priority of such appropriations.” d.at 218, 113 P.2d at 743. The courtreject-
ed the City of Montpelier’s interpretation. v

; We do. not think that the language thus used in the
Constitution was ever intended to have this cffect, for it is
c/ear/v and- e,xpllcr{lv provided:in said. section that the right
10 divert and-appropriate the unappropriated-waters of any

: natu:al stream to beneficial uses shall never: be denied; that
priority. of approp; iation- shall give. the better right as
between those using the water. This clearly declares that the
appropriation.of: water to a beneficial use is-a constitutional
right, and that the- first in ‘time is the first in rlght ‘without ref-
erence to the. use, but recogluzes the ught of appropriations
for domestic purposes as superiorto appropriations for other
purposes, when the waters of any natural stream are not suf-
ficient for the service of all those desiring the same. This
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sectionclearly recognizes that the right to use water for a-

beneficial purpose is a property right, subject to such provi-

sions of law regulating the taking of private property for pub-

lic and private use as referred to in section'14, art. I, of the’
~ Constitution.

It clearly was the intention . of the framers of the
Constitution to provide that water previously appropriated
for manufacturing purposes may be taken and appropriated-
for domestic.use, upon due and fair compensation therefor. It
certainly could not have. been the intention of the framers of

the- Consmutton to provide that water: approprtated for man-
ufacturing purposes could thereafter arbitrarily and without:
compensation be appropriated for domestic purposes.

‘It is clear, therefore, that under the provisions of the:
above-quoted section of the Constitution; a municipality can-
not take water for domestic purposes:whichhas ‘been previ=
ously appropnated for other beneficial uses: without fully’

: compensatmg the owner, and in this case it appearing that the
respondent appropnated waters of Montpelier creek: and’ 7
applled the same to a beneficial use in 1891, the appellant

- had:norightito: interfere with such approprlatlon to the i mjury,v

~of 'the respondent without full compensatlon :

ld at: 219 21 113 P at 743 44 : (emphasxs added)

" The Idaho Supreme Court found 1ts 1nterpretat10n of article XV sec-
tion 3, consistent with-an" lnterpretauon reached by the Colorado Supreme
Court that examlned a s:mllar prov:snon 1n the Colorado Constltutlon

SO “In lhe case. of Town oj Ste; lmg v Pawnee Extens:on" R
, 'thch Co 42°Colo. 421, 94 Pac. 339, 15 L.R.A. (N.S.) 238,
the Supreme Court of Colorado construed section 6, art. 16,
- of the. Constltutxon of:that state, whlch is very similar to sec--
tion 3, art. 15, of the COHS[I[Uthﬂ of th1s state, and said:
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“Section 6, art. 16, Const., states that those using water for
domestic. purposes shall have the preference over those
~ claiming for other purposes but this provision does not-enti-
tle one desmng to use water for . domestic purposes as ..
- 1ntended by the defendant town -of Sterling, to take it from =
, another who. has prewous]y appropnated it for some other
purpose; without  just compensatxon Rights- to the use of -
“water for-a beneficial purpose; whatever the use may be, are
_property i the -full ‘sense of that term, and are protected by
“section 15, art. 12, Const., which- says that ‘private property
shall not be taken: or damaged for public or private use with-
out just compensation ... Thata city ortown cannot take
~water for domestic - purposes Wthh has been prev10us|y "
appropriated for some other beneficial purpose, without fully
compensating the owner, is so:clear that- further discussion
seems-almost unnecessary. Any other conclusion would vio-
“late the most fundamental principles of justice, and result in
destroying most valuable rights. It would violate that right -~
‘protected by our Constitution, that property shall not be taken- -
- from the owner either for the benefrt of the pubhc or Ior pri- - S
vate use without. compensatlon to'the owner.” s

Montpelier, 19 ]da‘ho a‘t2‘19—,20, ,l 13,P._at 743-44.- :
C. Applylng Artlcle XV, Sectlon 3

, Arncle XV sectlon 3 is not mtended to functlon as‘an excepuon to_
 the. prior- appropriation doctrine. See Basmge 30 [daho 289, 164 P.522;.
: Montpeller 19 ldaho 212, 113:P- 741, Amcle XV sectlon 3 'll'mned in lts*
appllcatlon ‘and: may only be invoked: over non-domestic - users- *“‘when the:‘
waters-of any natural stream -are not sufficient:for: the. seryice of all: those
desiring the use.of the same-. ... " The phrase “waters'of any natural stream”
has :been construed for related purposes to include surface water as well as
ground water..- See-1daho Code §§ 47 IO3 Snlkey Ve Tleg S ldaho 344 5;;
“P2d 1049 (1931) : o

o Once a domestlc user has exercnsed 1ts nghts under artlcle XV sec-,
tion 3, the: user must pay _|ust compensanon to the non-= dOl'ﬂCSth user-as pro-'
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vided for in the last sentence of article XV, section 3. Just compensation for
the water taken is necessary to comply with article I, section 14, which pro-
vides: “Private property may be taken for public use, but not until a just com-
pensation, to be ascertained in the manner prescribed by law, shall be paid
therefor.”

D. How can the City of Gooding Protect and Preserve its Right to
the Use of its Water for Domestic Purposes?

Your letter indicates that the City of Gooding is concerned about the
potential curtailment of its rights to divert water for domestic use under an
anticipated order from the Idaho Department of Water Resources. The con-
cern is assumed to arise from the Director of the Department of Water
Resources’ Order issued on February 19, 2002, creating Water District No.
130, pursuant to the provisions of Idaho Code § 42-604. On January 8, 2003,
the Director issued a further order extending the boundaries of Water District
No. 130 to include an area encompassing the City of Gooding. The Director
created Water District No. 130 to provide for the administration of water
rights, pursuant to the provisions of chapter 6, title 42, Idaho Code, for the
protection of prior surface and ground water rights. Among the duties to be
performed by the watermaster for Water District No. 130 is the duty to:
“Curtail out-of-priority diversions determined by the Director to be causing
injury to senior priority water rights that are not covered by a stipulated agree-
ment or a mitigation plan approved by the Director.”

As the holder of water rights within Water District No. 130, the City
is subject to water delivery calls made by the holders of senior priority sur-
face or ground water rights diverted from the same source or an intercon-
nected water source. The principal means available to the City to protect
against such a delivery call is to participate in a mitigation plan approved by
the Director of the Department of Water Resources that adequately mitigates
for the effects of the City’s diversions upon the source of water relied upon
by the holders of the senior priority water rights making the delivery call.

As a domestic user, the City may exercise its rights under article XV,
section 3, when there is insufficient water to service all users. While the City
cannot take water from other domestic users pursuant to the preference in arti-
cle XV, section 3, the City could take water from non-domestic users, pro-
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vided the City pays just compensation to any non-domestic user for the value
of the water taken. To avoid taking water from non-domestic users in times
of shortage, and being forced to pay just compensation, the City could pur-
chase more senior water rights in the area.

Sincerely,
Phillip J. Rassier

Deputy Attorney General
Natural Resources Division

"'In 1928. the legislature proposed an amendment to article XV, section 3: “The right to divert
and appropriate the unappropriated waters of any natural stream to beneficial use shall never be denied.
except that the State may regulate and limit the use thereof for power purposes.™ S.L. 1927, p. 591, HJ.R.
No. 13 (emphasis in original). The italicized amendment was subscquently approved by voters in the
November 1928 general election. /d.
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CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

January 30, 2003

The Honorable Ben Ysursa

Secretary of State
HAND DELIVERED

Re: Certificate of Review
Initiative Regarding the ldaho Judicial Accountability Act of

2004 (1JAA)

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on January 2, 2003.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. [t must be stressed that,
given the strict statutory time frame in which this office must respond, and the
complexity of the legal issues raised in this petition, this office’s review can

“only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General's recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, this office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so and their proposed language will
be considered.

MATTERS OF SUBSTANTIVE IMPORT
1. Introduction

Entitled “The Idaho Judicial Accountability Act of 2004” (“[JAA™),
petitioners have presented a petition that seeks to substantially alter the judi-
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cial branch and system of Idaho. Specifically, petitioners seek to alter and
implement the following:

1. The Elimination of Judicial Immunity.
2. A Special Grand Jury (“SGJ”) established to review any deci-
sion made in any court.

3. Procedures for the removal of judges.
4, Abolishment of the Judicial Council.
S. Additional provisions related to the implementation of the

Grand Jury.

Most of the provisions of this measure would likely be struck down by a
reviewing court as unconstitutional and a violation of the separation of pow-
ers doctrine.

The separation of powers doctrine recognizes that each branch of the
government is intended to operate in its own sphere of authority subject only
to those checks and balances expressly granted within the Idaho Constitution.
Absent a constitutional amendment, this measure will most likely be struck
down. For additional consideration and review, an overview of the principal
provisions of the Idaho Constitution related to this issue is provided below.

2. Separation of Powers

Article I, § 1 of the Idaho Constitution defines the departments of
government and states the policy of separation of powers. Specifically, arti-
cleIl, § 1, states:

Departments of government.—The powers of the
government of this state are divided into three distinct depart-
ments, the legislative, executive and judicial; and no person
or collection of persons charged with the exercise of powers
properly belonging to one of these departments shall exercise
any powers properly belonging to either of the others, except
as in this constitution expressly directed or permitted.

The initiative is a legislative power. Idaho Const. art. III, § 1. As a legisla-
tive power, the initiative cannot regulate the powers of the courts, or act as an
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oversight mechanism. Moreover, an initiative proposes a law that is statuto-
ry in nature—laws passed by initiative are on an equal footing with laws
passed by the legislature. Gibbons v. Cenarrusa, No. 28408, 2002 WL
834149 (Idaho May 3, 2002); Luker v. Curtis, 64 Idaho 703, 136 P.2d 978
(1943). Laws of this kind cannot alter constitutional provisions including
those which define and empower the courts. Johnson v. Diefendorf, 56 Idaho
620, 57 P.2d 1068 (1936). All judicial power is vested within the courts.

It is quite clear that the Idaho Constitution expressly states that each
branch of government is permitted to exercise those powers granted to it with-
out encroachment from the other branches of government. As can be read
from the last sentence of art. Il, § 1—no department may exercise the power
of another department unless it is expressly permitted within the Idaho
Constitution. The IJAA, as enacted through the initiative process, would
unconstitutionally encroach on the powers of the judicial branch because the
statute would operate as an impermissible intrusion into judicial power
through the use of a legislative power (the initiative), without an express con-
stitutional grant of such power.

The separation of powers among judicial, executive and legislative
was not merely a matter of convenience. The three branches of government
are coordinate and yet, each, within the administration of its own affairs, is
supreme. The granting of judicial power to the courts carries with it, as a nec-
essary incident, the right to make that power effective in the administration
of justice under the constitution. See R. E. W. Const. Co. v. District Court of
Third Judicial Dist., 88 Idaho 426, 435-36, 400 P.2d 390, 396 (1965). Rules
of practice and procedure are, fundamentally, matters within the judicial
power and subject to the control of the courts in the administration of justice.
The courts accept legislative cooperation in rendering the judiciary more
effective. They deny the right of legislative dominance in matters of this kind.
Dowling, The Inherent Power of the Judiciary, Vol. XXI, American Bar
Association Journal, at 635.

The IJAA initiative seeks to create an additional body with power to
remove judges, review the decisions made by judges, and, in certain
instances, indict a judge for a crime. Essentially, this petition creates an
impermissible legislative oversight mechanism for the courts. Creation of
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this body through statute is an impermissible exercise of judicial power by a
legislative body.

Article V of the Idaho Constitution defines the powers of the judicial
branch of government. Specifically, art. V, § 2, states:

Judicial Power—Where vested.—The judicial
power of the state shall be vested in a court for the trial of
impeachments, a Supreme Court, district courts, and such
other courts inferior to the Supreme Court as established by
the legislature. The courts shall constitute a unified and inte-
grated judicial system for administration and supervision by
the Supreme Court. The jurisdiction of such inferior courts
shall be as prescribed by the legislature. Until provided by
law, no changes shall be made in the jurisdiction or in the
manner of the selection of judges of existing inferior courts.

Reading this section in its entirety, the legislature is empowered to establish
certain courts, however, once established, those courts are subject to the
administration and supervision of the Idaho Supreme Court. The IJAA ini-
tiative usurps this constitutional, administrative, and supervisory power-of the
Idaho Supreme Court, by replacing it as the highest authority on the conduct
of judges within the judicial system. This is in direct conflict with the above-
quoted constitutional provision.

The above provision of the constitution is a restriction upon the
power of the legislature to limit the jurisdiction conferred by the constitution
on the judicial department of the state. While the legislature may provide a
proper system of appeals, and regulate by law, when necessary, the methods
of proceeding in the exercise of the powers of all the courts below the 1daho
Supreme Court, in doing so it has no power to prescribe a jurisdiction for the
district courts of the state which is less broad than contained in Idaho Const.
art. V, § 20. See Fox v. Flynn, 27 Idaho 580, 150 P. 44, 46 (1915).

The power of the legislature is specifically limited in other areas as
well. As can be seen in Idaho Const. art. V, § 13:
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Power of legislature respecting courts.— The leg-
islature shall have no power to deprive the judicial depart-
ment of any power or jurisdiction which rightly pertains to it
as a coordinate department of the government; but the legis-
lature shall provide a proper system of appeals, and regulate
by law, when necessary, the methods of proceeding in the
exercise of their powers of all the courts below the Supreme
Court, so far as the same may be done without conflict with
this Constitution, provided, however, that the legislature can
provide mandatory minimum sentences for any crimes, and
any sentence imposed shall be not less than the mandatory
minimum sentence so provided. Any mandatory minimum
sentence so imposed shall not be reduced.

This section operates as another limitation on the power of the legislature, or
the initiative as an exercise of legislative power, to control the courts. The
IJAA initiative seeks to directly invade the province of the judicial system
through the legislative process.

3. The Initiative Violates Art. I, § 9 of United States Constitution

The United States Constitution states: “No bill of attainder or ex post
facto law shall be passed.” U.S. Const. art. I, § 9. To fall within the ex post
facto prohibition, a law must be retrospective—that is, it must apply to events
occurring before its enactment—and it must disadvantage the offender affect-
ed by it, by altering the definition of criminal conduct or increasing the pun-
ishment for the crime. Lynce v. Mathis, 519 U.S. 433, 117 S. Ct. 891, 896,
137 L. Ed. 2d 63 (1997).

The TJAA clearly violates this provision because it states: “In a six-
month period, which shall begin to run immediately upon the initial seating
of the SGJ, a complainant may file a complaint for judicial misconduct which
occurred prior to enactment of this Act.” IJAA p. 7, § 2540 (emphasis added).
Clearly, the above provision would apply to events occurring before the
enactmentof IJAA, and disadvantages the “offender” by making an otherwise
legal act at the time of the conduct, illegal after the fact. A reviewing court
would most likely find this provision unconstitutional as an ex post facto law.
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4. The Initiative Violates Both the Due Process Clause and the
Rights of the Accused

Pursuant to the Fifth and Sixth Amendments of the United States
Constitution, citizens accused of crimes, criminal conduct, or conduct that
creates punitive sanctions, are afforded basic rights related to the accusations.
Paramount within these rights is the right to Due Process as contained within
the Fifth Amendment. According to Idaho Code § 18-109, a “crime” is
defined as:

[A]n act committed or omitted in violation of a law forbid-
ding or commanding it, and to which is annexed upon con-
viction, either of the following punishments:

Death

Imprisonment

Fine

Removal from Office; or

Disqualification to hold and enjoy any office
of honor, trust or profit in this state.

SRRl

Idaho Code § 18-109.

According to the IJAA, possible penalties for improper judicial con-
duct within the ambiguously broad definition of judicial misconduct include
forfeiture of pay, forfeiture of retirement benefits, and removal from office.
IJAA, supra. Since the [JAA is, in essence, proposing crimes and criminal
procedures to be utilized within judicial misconduct cases, those charged with
misconduct must be afforded the rights guaranteed them by the United States
Constitution.

A citizen charged under the IJAA is presumed guilty. “All complaint
allegations shall be liberally construed in the favor of the complainant . ...”
IJAA, § 2535. This runs directly counter to the United States’ system of jus-
tice, whereby the accused are presumed innocent. This merely highlights one
instance of many wherein the rights of those charged are not protected by the
IJAA. For example, the TJAA unconstitutionally limits the rights of the
accused to trials by jury, unconstitutionally limits peremptory challenges to
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jurors, unconstitutionally creates juror qualifications that violate the
Fourteenth Amendment, and violates the prohibition against double jeopardy.

S. Remedial Suggestions for Initiative Language and Organization

Incongruities within the language of the IJAA should be addressed.
For cxample, the primary theme of the 1JAA initiative is the elimination of
judicial immunity for “judicial officers” as defined within the initiative, but
the provisions of the initiative create a broad immunity protection for mem-
bers of the “Special Grand Jury.” This inconsistency cannot be reconciled on
its face by any of the provisions of the initiative.

The IJAA purports to create a vehicle by which judicial conduct will
be overseen by a legislatively created “Special Grand Jury,” but, in reality, the
initiative seems to create a vehicle by which the “Special Grand Jury” will
substitute its judgment for the conduct of the courts of Idaho. The actual
jurisdiction of the “Special Grand Jury” is nebulous as well. According to the
initiative, a judge may issue a ruling which is the subject matter of a com-
plaint. An appeal of the district court’s judgment may be taken, and the com-
plaint lodged with the “Special Grand Jury.” What happens if the “Special
Grand Jury” makes a determination of wrongdoing, and the appellate court
affirms the decision of the district court? This occurrence cannot be recon-
ciled.

Finally, the initiative grants the “Special Grand Jury” virtually limit-
less powers related to habeas corpus, indictments, grants of temporary immu-
nity, and criminal proceedings against judges. On their face, many of these
provisions are offensive to the rights of due process guaranteed by both the
United States Constitution and the Idaho Constitution.

CONCLUSION

In the interest of timeliness and brevity, this review highlights only
the most constitutionally offensive issues. Other issues that are highly prob-
lematic include the fiscal impact of this measure if implemented, the creation
of varying degrees of original jurisdiction with the “Special Grand Jury,” the
confusing regulation of both attorneys and judges, and a myriad of other con-
stitutional flaws. Nearly every provision of this initiative contains elements
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in direct conflict with well-settled principles of state and federal constitution-
al law. A reviewing court would most likely find the IJAA, in its entirety, to
be unconstitutional.

I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style, and matters of substantive import, and that the recommenda-
tions set forth above have been communicated to petitioner Rose Johnson by
deposit in the U.S. Mail of a copy of this Certificate of Review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Brian P. Kane
Deputy Attorney General
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February 28, 2003

The Honorable Ben Ysursa
Secretary of State

HAND DELIVERED
Re: Certificate of Review
Initiative to Amend Idaho Code §§ 36-102(c); 36-102(d): and
36-107(b)

Dear Mr. Ysursa:

An initiative petition was filed with your office on February 3, 2003.
Pursuant to ldaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. It must be stressed that,
given the strict statutory time frame in which this office must respond and the
complexity of the legal issues raised in this petition, this of fice’s review can
only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General’s recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so, and their proposed language will
be considered.

MATTERS OF SUBSTANTIVE IMPORT

Entitled “Initiative to Amend Title 36 that Governs the Idaho Fish
And Game Commission” (the “initiative’), petitioners apparently seek to
amend Idaho Code §§ 36-102(b); 36-102(d); and 36-107(d). The proposed
amendments are outlined and reviewed below:
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A. Proposed Amendments to Idaho Code § 36-102(b):

1. Creation of a Citizens Wildlife Advisory Council (CWAC)
for each of the seven regions;

2. Eliminate the service of Commissioners to be at the pleasure
of the Governor, Commissioners may only be removed for
cause;

3. Eliminate the restriction on party (political) affiliation;

4. Create a Citizen Wildlife Advisory Council (CWAC), from

which Commission members would be nominated.
B. Proposed Amendments to Idaho Code § 36-102(d):

I Numbering the regions instead of geographical region
descriptions;

2, Amend the geographical boundaries of two regions by
realigning the counties in each region;

3. Increase the length of the term from four (4) to six (6) years;

4, Provide for staggered terms.

The Idaho Fish and Game Commission is created pursuant to statute. Idaho
Code § 36-101. Offices of legislative creation can be modified, controlled, or
abolished by the legislature. See Smylie v. Williams, 81 Idaho 335, 341 P.2d
451 (1959). The initiative is recognized by the Idaho Constitution as a leg-
islative power; therefore, these changes may be made through an initiative.
Id.; 1daho Const. art. LI, § 1. As a result, the proposed amendments to Idaho
Code §§ 36-102(b) and 36-102(d) do not appear to violate any provisions of
the state or federal constitutions.

C. The Proposed Amendment to Idaho Code § 36-107(b) Appears to
Violate the Idaho Constitution

The proposed initiative seeks to amend Idaho Code § 36-107(b) as
follows:

The commission shall govern the financial policies of the

department and shall fix the budget for the operation and
maintenance of its work for each fiscal year and this budget
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can not |sic] be amended by the Idaho state legislature with-
out the approval of five (5) commissioners. Said budget shall
not be exceeded by the director.

Initiative, p. 2.

The prohibition of budgetary amendments by the legislature without
a supermajority of commissioners’ approval, within this provision, violates
several provisions of the Idaho Constitution. This provision appears to vio-
late art. 11, § 1, related to the separation of powers based upon its application
to the legislature and the executive branches. But more importantly, a spe-
cific process is outlined within the Idaho Constitution for the passage of bills:
the proposed amendment seeks to alter this process by statute. It is axiomat-
ic that the Idaho Constitution cannot be amended by statute without specific
constitutional authorization. Absent such authorization, this alteration is
unconstitutional.

Specifically, passage of bills is governed by art. 11l of the Idaho
Constitution. Article I11. § 15, outlines the manner of passing bills. As pro-
vided for within the proposed initiative, the legislature must seek the approval
of the Idaho Fish and Game Commission prior to amending fish and game’s
budget recommendation. The proposed initiative seeks to insert the fish and
game commission into the process by requiring their approval on certain leg-
islative activities. A limitation such as this must be expressly provided for
within the Idaho Constitution. This is not contemplated anywhere within the
Idaho Constitution.

Coordinately, the proposed initiative could be interpreted to create a
fish and game “veto” of legislative action related to fish and game’s budgets.
This is also unconstitutional. The veto power is expressly limited to the gov-
ernor in the Idaho Constitution by art. IV, §§ 10 and 1. There is no provi-
sion granting any other entity within the State of Idaho the power to veto a
bill passed by the legislature.

Finally, art. VII of the Idaho Constitution outlines the system of
finance and revenue for the State of Idaho. The legislature is granted plena-
ry authority over this system by the [daho Constitution. Specifically, art. VII,
§ 11, mandates that the appropriations of the legislature cannot exceed the
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revenue (balanced-budget requirement). The proposed initiative contains no
mechanism to ensure that this provision of the Idaho Constitution would not
be violated, and clearly infringes upon the legislature’s power to balance the
budget under art. VII, § 1.

Article VII, § 13 of the Idaho Constitution requires that money
expended from the treasury must be done by appropriations made according
to law. As previously outlined within this review, the Idaho Constitution out-
lines a specific process for the passage of bills. Case law has defined an
appropriation as the authority, from the legislature, given in legal form to the
proper officers, to pay from the public moneys, a specific sum. McConnel v,
Gallet, 51 Idaho 386, 6 P.2d 143 (1931); Jackson v. Gallet, 39 Idaho 382, 228
P. 1068 (1924); Herrick v. Gallet, 35 Idaho 13, 204 P. 477 (1922). The pro-
posed initiative’s improper infringement into the legislative authority to set
appropriations violates this provision of the Idaho Constitution.

CONCLUSION
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Jerry Conley by
deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Brian P. Kane
Deputy Attorney General
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March 5, 2003

The Honorable Ben Ysursa

Secretary of State
HAND DELIVERED

Re: Certificate of Review
Proposed Initiative to Create a Sales Tax Exemption for Food

Dear Mr. Ysursa:

An initiative petition was filed with your office on February 12, 2003.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
prepared the following advisory comments. It must be stressed that, given the
strict statutory time frame in which this office must respond and the com-
plexity of the legal issues raised in this petition, this office’s review can only
isolate areas of concern and cannot provide in-depth analysis of each issue
that may present problems. Further, under the review statute, the Attorney
General’s recommendations are “advisory only.” The petitioners are free to
“accept or reject them in whole or in part.” The opinions expressed in this
review are only those which may affect the legality of the initiative. This
office offers no opinion with regard to the policy issues addressed or the
potential revenue impact to the state budget.

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standard in
mind, we would recommend that they do so and their proposed language will
be considered.

MATTERS OF SUBSTANTIVE IMPORT

Petitioners seek to create a new section in the exemptions to the Sales
Tax Act, Idaho Code §§ 63-3601, et seq. The purpose of the proposed initia-
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tive is to exempt “food products” from the sales and use tax. The definition
of “food products” is not spelled out in the proposed statute, but instead is
identified as “those items that can be purchased by food stamps issued by the
Department of Agriculture of the United States of America” and a “list of
such items can be found in C.F.R. 271.2, as it presently reads, or as it may be
amended to read in the future.” There are several problems with this refer-
ence to the federal regulation which may constitute an unconstitutional dele-
gation of state legislative power to another government.

A, A Function of the Legislature Cannot Be Delegated to Another
Entity

Article 111, § | of the Idaho Constitution vests the legislative power
of the state in the senate and house of representatives, and in the people
through the initiative process. This legislative power cannot be delegated to
any other governmental authority. State v. Nelson, 36 Idaho 713, 213 P. 358
(1923). InIdaho Savings & Loan Ass'n v. Roden, 82 Idaho 128, 350 P.2d 225
(1960), the legislature enacted a statute which, as a condition precedent of
doing business, required all local savings and loans to comply with the regu-
lations adopted by certain federal agencies, and abide and conform with any
amendment to Title 4 of the National Housing Act (12 U.S.C.A. §§ 1701, et
seq.) which may become effective after the Idaho statute. The court struck
down the Idaho statute, holding it was an unconstitutional delegation of
authority contrary to art. IL1, § 1. The court held that all legislative power is
vested in the legislature of the State of Idaho, and the legislature cannot del-
egate its authority to another government or agency in violation of the Idaho
Constitution. Idaho Savings and Loan v. Roden, 82 Idaho at 134, 350 P.2d
228-29.

The same rationale applies to legislation enacted by the initiative
process. Laws passed by initiative are on equal footing with legislation
enacted by the legislature, and the two must comply with the same constitu-
tional requirements. Westerberg v. Andrus, 114 Idaho 401, 757 P.2d 664
(1984). In short, an initiative cannot delegate a legislative function to anoth-
er governmental entity.

Here, the proposed initiative refers to the definition of food as con-
tained in the Code of Federal Regulations, as it may be amended from time to
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time. It appears that by using this definition, the drafters of the initiative may
be delegating the legislative function to another governmental body in viola-
tion of art. 11l § 1. A court of competent jurisdiction could find all or part of
the exemption initiative, if enacted, to be unconstitutional.

One remedy the drafters should consider is to list the specific items
from the Code of Federal Register as it exists in its present state, or to devel-
op a different definition of food and specify that in the proposed statute. One
possible source for a uniform definition of “food and food products™ is con-
tained in the proposed multistate “Streamlined Sales and Use Tax
Agreement.” For your reference, a copy of the agreement may be found on
the web page of the National Conference of State Legislatures

(www.nislhorg).
B. The Definition of “Food Products” is Confusing

Notwithstanding the above concern, the reference to the Code of
Federal Regulations is flawed for several other reasons. First, the correct cita-
tion should be 7 C.F.R. § 271.2 (2003). As it now reads. the initiative refers
to “C.FR. 271. Section 271.2."

Second, there is no definition of “food products™ in the referenced
federal regulation. There is a definition of “eligible foods™ which includes,
among other things. “any food or food product intended for human consump-
tion except alcoholic beverages, tobacco, and hot foods and hot food products
prepared for immediate consumption.” 7 C.FR. § 271.2. Thus, the reference
to “food products™ should, at a minimum, be changed to “eligible foods.”

The definition of eligible foods in C.E.R. excludes hot foods prepared
for immediate consumption. The proposed initiative statute excludes food
products when furnished, prepared. or served for consumption at or near the
location where the food products are sold. Thus, in some respects. the exclu-
sions overlap and may result in some confusion. For example, since most
restaurant food is excluded in the C.F.R. definition, is the statute attempting
to exclude other food or is it simply repetitive? The solution to this problem
is dependent upon the definition of food that the drafters adopt.
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CONCLUSION
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Ronald D. Rankin
by deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Brian Nicholas
Deputy Attorney General
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March 11, 2003
The Honorable Ben Y sursa
Secretary of State
HAND DELIVERED
Re: Certificate of Review

Initiative Regarding the Resort County Sales Tax

Dear Mr. Ysursa:

An initiative petition was filed with your office on February 12,2003.
Pursuant to ldaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. I stress that, given the strict
statutory time frame in which this office must respond, and the complexity of
the issues raised in this petition, this review can only isolate areas of concern
and cannot provide an in-depth analysis of each issue that may present prob-
lems. Further, under the review statute, the Attorney General’s recommenda-
tions are “advisory only,” and the petitioners are free to “accept or reject them
in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, this office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While this office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we recommend they do so and their proposed language will be consid-
ered.

MATTERS OF SUBSTANTIVE IMPORT

Entitled the “Resort County Sales Tax,” the petition seeks to permit
resort counties to impose a countywide sales tax, of which a portion of the
revenue will be used for local property tax relief. This petition is an attempt
to reinstate a local option county sales tax similar to one the Idaho Supreme

Court struck down in 2002. In Concerned Citizens of Kootenai County v.
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Kootenai County, 137 ldaho 496 (2002), the court held unconstitutional the
entirety of the Resort County Act (the “Act’), which generally provided that
voters in resort counties could approve a local sales or use tax to accommo-
date the influx of tourists. The statute was held unconstitutional because the
definition of “resort county” in the Act was drawn in such a way as to apply
only to Kootenai County. This made the Act a local and special law in viola-
tion of art. 111, § 19 of the Idaho Constitution. The petition’s major features
are outlined as follows:

l. The definition of “resort county” is modeled on language
found in the City Property Tax Alternatives Act of 1978, cod-
ified in §§ 50-1043 through 50-1049, Idaho Code. This Act
permits certain resort cities to impose a local sales tax. A
resort county must have a population in excess of 17,000 and
“derive a major portion of its economic well-being from
businesses catering to recreational needs and meeting needs
of people traveling to that destination county for an extended
period of time.” This definition appears to be sufficiently
inclusive to avoid the flaw of being a local or special law.
Blaine County, for example, meets the population require-
ment and, presumably, the other requirements as well.

2. The petition provides that county commissioners may imple-
ment a county sales and use tax if it is approved by 60% of
county voters.

3. The petition establishes a county property tax relief fund into
which must be placed a minimum of 50% of any revenue
received from the county sales or use tax. The money in this
fund is to be distributed to the county and cities in the coun-
ty. Money not placed in the property tax relief fund shall be
distributed to cities in the resort county in the manner
approved by county voters. If a city in the resort county
already has a city sales tax implemented pursuant to statute,
it is not entitled to share in revenue received pursuant to the
county sales or use tax. The county sales or use tax will not
operate in any city that has a city sales tax.
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4. The petition establishes certain requirements for the ordi-
nance to be submitted to county voters. These requirements
are largely modeled on the provisions of § 50-1047, Idaho
Code.

This measure does not appear to present any legal issues.
CONCLUSION
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the matters set forth
above have been communicated to petitioner Ron Rankin by deposit in the
U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Carl E. Olsson
Deputy Attorney General
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June 4, 2003
The Honorable Ben Ysursa
Secretary of State
HAND DELIVERED
Re: Certificate of Review
Initiative Regarding the Idaho Judicial Accountability Act of
2004 (IJAA)

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on May 7, 2003.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. It must be stressed that,
given the strict statutory time frame in which this office must respond, and the
complexity of the legal issues raised in this petition, this office’s review can
only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General’s recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, this office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so and their proposed language will
be considered.
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MATTERS OF SUBSTANTIVE IMPORT
1. Introduction

Entitled “The Idaho Judicial Accountability Act of 2004” (“lJAA™),
petitioners have presented a petition that seeks to substantially alter the judi-
cial branch and system of Idaho. Specifically, petitioners seek to alter and
implement the following:

I The Elimination of Judicial Immunity.
2. A Special Grand Jury (“SGJ”) established to review any deci-
sion made in any court.

3. Procedures for the removal of judges.
4. Abolishment of the Judicial Council.
5. Additional provisions related to the implementation of the

Grand Jury.

Most of the provisions of this measure would likely be struck-down -
by a reviewing court as unconstitutional and a violation of the separation of
powers doctrine. Each of these provisions were reviewed within the
Certificate of Review issued on January 30, 2003. This office notes that the
initiative submitted on May 7, 2003, and the initiative submitted on January
3, 2003, are substantially similar in form, verbiage, and potential effect. In
the interest of brevity, the January 30, 2003, Certificate of Review is adopted
and incorporated into this certificate of review in its entirety and attached
hereto for your convenience.

Although substantively the same, the newest iteration of this initia-
tive may be more constitutionally offensive than previous versions, as out-
lined below.

2, Departments of Government
Article 11, § 1 of the Idaho Constitution defines the departments of

government and states the policy of separation of powers. Specifically, art.
I1, § 1, states:
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Departments of government.—The powers of the
government of this state are divided into three distinct depart-
ments, the legislative, executive and judicial; and no person
or collection of persons charged with the exercise of powers
properly belonging to one of these departments shall exercise
any powers properly belonging to either of the others, except
as in this constitution expressly directed or permitted.

The most recent version of the Idaho Judicial Accountability Act of 2004
changes the name of the judicial accountability entity from that of a “Special
Grand Jury” to the “Idaho Judicial Accountability Commission.” This “com-
mission” is created as an entity independent of the legislative, executive, or
judicial branches of government; in essence, a fourth branch of government.
This is patently unconstitutional. The branches of government are clearly
delineated within art. 11, § 1 of the Idaho Constitution. Any new branch of
government must be outlined within art. Il, § 1 of the Idaho Constitution. A
change of this magnitude must be made through a constitutional amendment.
A reviewing court would most likely find that the Idaho Judicial
Accountability Act of 2004 is unconstitutional for this reason.

3. A Note About Word Choice

Consistent with this office’s statutory duty to review proposed initia-
tives for matters of style and substantive import, this office makes the fol-
lowing observation related to style within the proposed Idaho Judicial
Accountability Act of 2004. The use of the term/abbreviation “A.D.” is
superfluous.

Also, unnecessary words are used to describe the United States
Constitution and the Bill of Rights. For example, the U.S. Constitution is
described as “the 1789 Constitution for the United States of America includ-
ing the 1791 Bill of Rights.” These descriptive words are meaningless. The
United States is governed by the Constitution as the supreme law of the land,
which includes the Bill of Rights. M’Culloch v. State of Maryland, 17 U.S.
316, 360 (1819). Finally, the Declaration of Independence is referenced, but
it must be noted that the Declaration of Independence has no force or effect
of law.
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CONCLUSION

As noted within the January 30, 2003, Certificate of Review and the
current certificate of review, the Idaho Judicial Accountability Act of 2004
contains constitutional infirmities, contradictions, and confusing terminology.
It is beyond the scope of this review to definitively point out each and every
transgression, but review of the January 30, 2003, Certificate of Review,
which is adopted and incorporated herein, and this certificate of review-reflect.
that upon review by a court of competent jurisdiction, the Idaho Judicial
Accountability Act of 2004 will likely be found unconstitutional.

| HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style, and matters of substantive import, and that the recommenda-
tions set forth above have been communicated to petitioner Rose Johnson by
deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General -

Analysis by:

Brian P. Kane
Deputy Attorney General
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July 10, 2003

The Honorable Ben Ysursa
Secretary of State
HAND DELIVERED

Re: Certificate of Review/Proposed Initiative to
Repeal the Right to Work Law (Idaho Code §§ 44-2001 to
44-2012)

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on May 22, 2003.
Pursuant to ldaho Code § 34-1809, this office has reviewed the petition and
prepared the following advisory comments. It must be stressed that, given the
strict statutory time frame in which this office must respond and the com-
plexity of the legal issues raised in this petition, this office’s review can only
isolate areas of concern and cannot provide in-depth analysis of each issue
that may present problems. Further, under the review statute, the Atlorney
General’s recommendations are “advisory only.” The petitioners are free to
“accept or reject them in whole or in part.” The opinions expressed in this
review are only those which may affect the legality of the initiative. This
office offers no opinion with regard to the policy issues raised by this pro-
posed initiative.

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so and their proposed language will
be considered.
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MATTERS OF SUBSTANTIVE IMPORT

Petitioner has submitted a proposed initiative seeking to repeal Idaho
Code §§ 44-2001 to 44-2012, commonly known as Idaho’s *‘Right to Work”
law. As a series of legislative enactments, these code sections are subject o
repeal by the initiative power reserved to the people by the Idaho
Constitution. Idaho Const. art. 111, § 1.

Article Ill. § | of the Idaho Constitution vests the legislative power
of the state in the Senate and House of Representatives, and in the people
through the initiative process. Laws passed by initiative are on equal footing
with legislation enacted by the legislature, and the two must comply with the
same constitutional requirements. Westerberg v. Andrus, 114 Idaho 401, 757
P.2d 664 (1984). As both the proposed initiative and the law it seeks to repeal
are interpreted to be on “equal footing,” this proposed initiative does not
appear lo raise any significant legal issues.

CONCLUSION
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
lions set forth above have been communicated to petitioner Barbara A, Harris
by deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely.

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Brian P. Kane
Deputy Attorney General
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July 22, 2003
The Honorable Ben Ysursa
Secretary of State
HAND DELIVERED
Re: Certificate of Review

Initiative to Amend Idaho’s School Funding

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on June 26, 2003.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. It must be stressed that,
given the strict statutory time frame in which this office must respond and the
complexity of the legal issues raised in this petition, this office’s review can
only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General’s recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so, and their proposed language will
be considered.

MATTERS OF SUBSTANTIVE IMPORT
Petitioners have submitted the following:
We, the undersigned citizens and qualified electors of the

State of Idaho, respectfully demand that the following pro-
posed law, to-wit:
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All public school districts in Idaho shall receive
funding at a per pupil level greater than that of the
lowest five percent (5%) of the public school dis-
tricts in the entire United States.

shall be submitted to the qualified electors of the State of
Idaho, for their approval or rejection at the regular general
election to be held on the 2" day of November, A.D., 2004 .

Although this is a proposal for a new law, it does not contain a title, a chap-
ter or any other indication of where within the code it should be placed. This
is problematic for organizational reasons within the Idaho Code.

I. The Proposed Initiative Appears Contrary to the Idaho
Constitution

The requirement that the legislature fund all school districts within
Idaho “at a per pupil level greater than that of the lowest five percent (5%) of
the public school districts in the entire United States” appears to be legally
ineffective. The creation, destruction, expansion or contraction of school dis-
tricts is a legislative function. Idaho Constitution, art. IX, § I; art. III, § I.
The legislature has plenary power in such matters. In_re Common School
Dists. Nos. 18 and 21, 52 Idaho 363, 15 P.2d 732 (1932). Article VII of the
Idaho Constitution outlines the system of f'inance and revenue for the State of
Idaho. To be effective, any mandates upon the legislature must have a con-
stitutional base.

Article VII, § 11 of the Idaho Constitution mandates a balanced budg-
et. Specifically. passage of bills is governed by art. Il of the Idaho
Constitution. Article 111, § 15. outlines the manner of passing bills. As pro-
vided for within the proposed initiative, the legislature would be restricted to
funding on a per pupil basis at a minimum level set by external measure. The
proposed initiative seeks to eliminate the legislature’s constitutional authori-
ty related to the setting of budgets for the state. A limitation such as this must
be expressly provided for within the Idaho Constitution.
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Article VII, § 13 of the Idaho Constitution requires that money
expended from the treasury must be done by appropriations made according
to law. The Idaho Constitution outlines a specific process for the passage of
bills. Case law has defined an appropriation as the authority, from the legis-
lature, given in legal form to the proper officers, to pay from the public mon-
eys, a specific sum. McConnel v. Gallet, S1 Idaho 386, 6 P.2d 143 (1931);
Jackson v, Gallet, 39 Idaho 382, 228 P. 1068 (1924); Herrick v. Gallet, 35
Idaho 13,204 P.477 (1922). The proposed initiative’s improper infringement
into the legislative authority to set appropriations, if effective, violates this
provision of the Idaho Constitution.

II. Legislative Functions Cannot Be Delegated Elsewhere

Article II1, § 1 of the Idaho Constitution vests the legislative power
of the state in the senate and house of representatives, and in the people
through the initiative process. This legislative power cannot be delegated to
any other governmental authority. State v. Nelson, 36 Idaho 713, 213 P. 358
(1923). In Idaho Savings & Loan Ass’n v. Roden, 82 Idaho 128, 350 P.2d 225
(1960), the legislature enacted a statute which, as a condition precedent of
doing business, required all local savings and loans to comply with the regu-
lations adopted by certain federal agencies, and abide by and conform with
any amendment to Title 4 of the National Housing Act (12 U.S.C.A. §§ 1701,
et seq.) which may become effective after the Idaho statute. The court struck
down the Idaho statute holding it was an unconstitutional delegation of
authority contrary to art. 111, § 1. The court held that all legislative power is
vested in the legislature of the State of Idaho, and the legislature cannot del-
egate its authority to another government or agency in violation of the Idaho
Constitution. 82 Idaho at 134, 350 P.2d at 228-30.

The same rationale applies to legislation enacted by the initiative
process. Laws passed by initiative are on equal footing with legislation
enacted by the legislature, and the two must comply with the same constitu-
tional requirements. Westerberg v. Andrus, 114 Idaho 401, 757 P.2d 664
(1984). In short, an initiative cannot delegate a legislative function to anoth-
er governmental entity, nor can it restrict the actions of future legislatures
absent a constitutional mandate.
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Here, the proposed initiative mandates funding at a *“‘per pupil level
greater than that of the lowest five percent (5%) of the public school districts
in the entire United States.” It appears that by using this definition, the
drafters of the initiative may be delegating the legislative function to another
governmental body or some unnamed group in violation of art. 111, § 1. No
showing is made clarifying the standards of measurement, who will compile
these results. how they will be tested lor accuracy or any other specific data
for creating this funding mechanism. The idea of allowing local school dis-
tricts in other states to drive budget policy in Idaho is anathema to basic con-
cepts of state sovereignty embodied in the Idaho Constitution and the Tenth
Amendment to the U.S. Constitution. Absent more precise language, this pro-
posed initiative represents little more than an overly broad policy statement,
not a law. A court of competent jurisdiction would find all or part of the ini-
tiative, if enacted, to be either unconstitutional or unenforceable.

CONCLUSION
I HEREBY CERTIFY that the enclosed measure has been reviewed
for form, style and matters of substantive import and that the recommenda-
tions set forth above have been communicated to petitioner Dennis Sonius by
deposit in the U.S. Mail of a copy ol this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

Brian P. Kanc
Deputy Attorney General
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I 7/22/03 82
S 13 2/28/03 65
§ 13 7/22/03 82
ARTICLE IX

) 7/22/03 82
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CERTIFICATES OF REVIEW INDEX

IDAHO CODE CITATIONS

SECTION DATE

18-109 . o 1/30/03
36-101 oo 2/28/03
36-102(b) .. ov v 2/28/03
36-102(d) .o 2/28/03
36-107(d) oo e 2/28/03
44-2001, €ES8Q. « v vt ot e 7/10/03
50-1043 through 50-1049 ........... .. ... .. ..... 3/11/03
63-3601, 880, « v\t i i 3/5/03

34-1800 ..o 1/30/03
34-1809 . .o 2/28/03
34-1800 ..o 3/5/03

34-1800 .. 3/11/03
34-1809 ..o 6/4/03

34-1800 .o 7/10/03
34-1800 ..o 7/22/03
442012 L 7/10/03
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