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INTRODUCTION 

Dear Fellow Idahoan: 

The year 2003 was perhaps one of the busiest and most controversial years ever 
for the Office of the Attorney General. The year saw my office play a lead role in 
two very significant legal matters - the Boise City prosecutions and the University 
Place investigation. As this introduction is being written in early 2004, the Boise 
City prosecutions have reached conclusion, but the impact will be felt for years to 
come as citizens and government officials seek to restore and maintain trust and 
confidence in government. The University Place investigation continues, and we 
may not see it finally resolved for some time. These two major, historic events 
evoke the famous line penned by Charles Dickens in his classic novel A Tale of 
Two Cities (1859): "It was the best of times, it was the worst of times .... " 

The Boise City prosecutions were originally brought to the Office of the Attorney 
General by the Ada County Prosecuting Attorney, who declared a conflict of 
interest and asked my office to assume investigatory and prosecutorial authority. 
The investigation lasted several months, culminating in grand jury indictments 
against three former Boise City officials. The former Director of Human 
Resources for the City of Boise pied guilty to misuse of public funds, a felony. 
The former Chief of Staff for the Mayor pied guilty to four felonies - presenting a 
fraudulent voucher, two counts of misuse of public funds and electronic 
eavesdropping. The former Mayor pied guilty to two felonies - presenting a 
fraudulent voucher and misuse of public money. The team of investigators and 
prosecutors in my Criminal Law Division who worked on this case for over one 
year deserves a big "thank you" for successfully bringing to conclusion one of the 
sorriest chapters in Idaho's history. 

The University Place investigation began in the spring, when the State Board of 
Education sought the appointment of a special deputy attorney general to 
investigate issues surrounding a series of real estate and financial transactions 
aimed at the construction of a satellite campus for the University of Idaho iri 
downtown Boise. I appointed the special deputy attorney general, who. worked 
for several months before releasing a 443-page report for the Board's review. 
The report explained the details of the .:::omplex project and identified a.number of 
issues raising potential legal concerns. 

· 

In December of 2003, my office was asked by the Ad;:i County Prosecuting 
Attorney to conducta criminal review of. the matter. At present, niy office, the 
Latah County Prosecuting Attorney and the United States Attorney. are reviewing. 
the matter to. determine whether any criminal conduct occurred. I also have a 
team of. civil attorneys· looking at other potential legal issues, A number of 
attorneys in my office, particularly in ttie Contracts & Administrative Law Division, 
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have spent tremendous amounts of time on this matter. It will take several more 
months before we know all of the facts and resolve this matter. 

Meanwhile, the other work of the Office of the Attorney General went forward: 

• In the Criminal Law Division, we handled 716 criminal appeals last year, 
an increase of 242 from 1997. We handled 72 non-capital federal habeas 
cases, several of which are still pending. We continue to handle 21 death 
penalty cases. We also prosecuted 76 cases at the request of lodal 
prosecutors. 

• We recovered over 4. 1 million dollars in estate recovery in Medicaid, and 
we stepped in to take on growth in child support cases, saving the 
Department of Health & Welfare an estimated $230,500 in contract 
attorney fees. 

• The Consumer Protection Unit recovered over 15 million dollars in 
consumer restitution and $566,486.03 in civil penalties, fees and costs. 
The tobacco settlement brought in $26,735,589.51. 

• We issued 169 formal, written legal opinions to legislators and handled 
approximately 80 informal opinions. 

• The Natural Resources Division continues to defend Idaho's water in the 
massive Snake River Basin Adjudication. The year 2004 promises to be a 
busy year in this area, with the Nez Perce federal reserved water right 
claims reaching a critical stage. 

It has certainly been a year of stretched resources and weighty legal matters. 
We may not see a year like 2003 again for a long, long time. However, my view 
is that the Office of the Attorney General must always be prepared for 
controversy and demands of the nature we saw in 2003. Whether or not criminal 
prosecutions or civil lawsuits-resulffrom real or perceived scandal, the people of 

·the State of Idaho. must know the whole· story and. be able to. have . confidence in 
their public servants. When scandal crosses into the area of law, the Attorney 
General can perform a valuable service inthe search for truth and justice, 

Sincerely, 

LAWRENCEG. WASDEN 
Attorney General· 
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I NFORMAL GUIDELINES OF THE ATTORN EY GENERAL 

The Honorable Laird Noh 
Idaho S tate Senate 
STATEHOUSE MAIL 

March 20, 2003 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Senator Noh: 

This letter is  in response to your March 4, 2003, inquiry regard ing  
House B i l l  No. 284 (''HB 284"). I n  that inqu iry you ask the fol l owing ques
tion: 

QUESTION PRESENTED 

M ay the leg islature modify the appl ication of the local pub
l ic interest as expressed in HB 284 without those modifica
tions first being changed in the State Water Plan, under pro
cedures spelled out for such modification by the legislature? 

CONCLUSION 

Upon. revi ewing the provis ions of article XV; § 7 o f  the I daho 
Constitution and the statutes estab l i shing the Idaho Water Resource Board in 
accordance with article XV, § 7,  we conclude that the legislature may amend 
the statutory defin ition of the "local public interest" without the I daho Water 
Resource Board f irst amending Publ ic  Interest Policy I B of the State Water 
Plan. We further conclude that the change i n  the defi n i t ion of the "local pub
lic interest" proposed under HB 284 i s  not inconsistent wi th current  Policy 1 B 
of the State Water Plan, which provides: "I t i s  the policy of Idaho that water 
be managed with due regard for the public i n terest as establ ished by state 
l aw." 
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ANALYSIS 

The Idaho Water Resource Board ("IWRB") initially adopted Tlie 
State Water Plan-Part Two on December29, 1976. The IW R B  adopted the 
State Water Plan pursuant to its then existing constitutional and statutory 
authorities; Art. XV;§ 7, Idaho Const. (1965 Sess, Laws 2.2),-anclidahb CocltL 
§ 42-1734 (1974 Sess. Laws 533). Article. XV; section 1 ·of the Idaho 
Constitution was amended in 1984 toreadasiFn.ow appears:. 

SECTION 7. STATE WATER RESOURCE 
AGENCY. There shall be constituted a Water Resource 
Agency, composed as the Legislature may now or hereafter 
prescribe, which shall have power to construct and operate 
water projects; to issue bonds, without state obligation, to be 
repaid from revenu es of projects; to generate and wholesale 
hydroelectric power at the site of production ; to appropri ate 
public waters as trustee for Agency projects; to acqi.1ire, 
transfer and encu mber title to real property for water projects 
and to h ave control and administrative authority over stale 

lands required for water projects; a.II under such laws as may 
be prescribed by the Legislature. Additionally, the State 
Water Resource Agency shall have power to formulate and 
i mplement a state water plan for optimum development of 

w ater resources in the public interest. The Legis lature of t he 
S tate of Idaho shall have the authority to amend or reject the 
state water plan in a manner provided by law. Thereafter any 
change in the state water plan shall be submitted to the 
Legislature of the State of Idaho upon the first day of a reg
u lar session following the change and the change shall  
become effective unless amended or rejected by law w i thin 
sixty days of its submission to the Legislature. 

Art. XV, § 7, Idaho Const .  (amended text as proposed by S.J.R. No. 117, 1984 
Sess. Laws 689, and ratified at the Nov. 6, 1984 general election). 

As the state water resource agency referred to in art. XV, § 7 of the 
Idaho Constitution, the IWRB is authorized to "formulate and implement a 
state water plan for the optimum development of water resources in the pub-
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· lie interest." Following its amendment in 1 984, article XV, § 7, now provides 
that "[t]he Legislature ... shall have the authority to amend or reject the state 
water plan in a manner provided by law. Thereafter any change ... shall be 
submitted ·to the Legislature .•. . and thechange shall become effective:unless 
an1ended or rejected by law within sixty days of its submission to the 
Legislati.1re." 1 

� . 
In fonliliil1iifo{ the T976 Sicite Welter Plm1.:c__Pi:11�t Two. the IWRB . .. . ....... . ·. . . . . 

adopted }7 policies as the basis forfuture water resource. development. con
servation and preservatioriiritlie state. Policy No. I entitled "Public· 1titerest" 
provided as follows: 

Applications for future water permits shall not be approved if 
they are in conflict with the State Water Plan adopted by th.e 

. Idaho W<iter Resot:irce Board· in the public- interest Section 

42"203, Idaho Code, should be amended to provide the fol
lowing: (I) protection for all existing water rights. Nothing 
in this plan shall adversely affect:water rights established and 
vested under the Constitution and laws .of Idaho; (2) all new 
water uses, .both consumptive and.non-consumptive such as 
irrigation, municipal, industrial, power, mining, fish and 
wildlife, recreation; aquatic life, and water quality will be 
judgedto have equal desirability as beneficial uses subjecuo . · 
Article XV, Section 3, ofthe state Constitution; (3) if con
flicts occur between meeting new water uses, the approval or 
denial of" the applicatio1i shall consider the public interest 
including an evaluation of the beneficial and adverse eco
nomic; envirorimental andsocial impacts as identified in the 
State Water Plan as acl6pted by the Idaho Water -Resource 
Board. 

The Idaho Srate Water Pfr11F-Part Two, Idaho Water Resource Board, 
Dec. 29, 1 976, page 9 1 .. 

In 1 978, the legislature implemented a modified version of the pub" 
lie interest provision proposed by Policy 1 of the State Water Plan. Rather 
than making a water right application subject to the public interest as deter
mined under the State Water Plan, the legislature chose to define the public 
interest by statute. The legislature amended Idaho Code § 42-203 to require 

7. 
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that the "local public interest" be considered for each new application to 
appropriate water, "where the local public interest is defined as the affairs of 
the people i n  the area directly affected by the proposed use." 1978 Sess. Laws 
767. The statutory definit ion of the "local public interest" has remained 
unchanged since 1978 and is now codified as LC. § 42-203A(5)(e). In 1981, 

the legislature amended Idaho Code § 42-222 to make the local public inter
est criterion appl icable to water right transfer applications. 1981 Sess. Laws 
253. 

The curren t  version of the State Water Plan, adopted by the IWRB i n  
December 1996 contains the fol lowing "public interest" policy i dentified as 
Policy IB : 

It is the policy of Idaho that water be managed with due 
regard for the publi c  interest as establ ished by state l aw. 

The IWRB 's Com ment following Policy I B s tates: 

The consti tution and statutes of the State of Idaho declare all 
the waters of the state, when flowing in their natural chan
nels, including ground waters, and the waters of all natural 
springs and lakes w ithin the boundaries of the state, to be 
public waters [Idaho Code § 42-101]. Water a llocation and 
management decisions must· consider ·the pubic interest as 
established by state law. The State Water Plan is an expres
s ion of the public i nterest. 

Idaho State WaterPlan, Idaho Water Resource Board, Dec. 1996, p. 5 .  The 
IWRB adopted Pol icy lB pursuant to its authority under art.� XV, § 7, Idaho 
Const., and the provisions of Idaho Code § 42-l 734A( l ), which provides in  
pertinent part as fol lows: 

The board shall, subject to legislative approval, progressive
ly fonnulate, ?dopt and implement a comprehensive state 
water plan for conservation, development, management and 
optimum use of al l  unappropriated water resources and 
waterways of this state in the publ ic in terest. 
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Pursuant to the provis ions of art. XV, § 7, Idaho Const . ,  the legisl ature 
approved Pol icy. I B of the State Water Plw1, as adopted by the IWRB; 
through the enactment of l aw. 1997 Sess. Laws 67. The IWRB has not made 
any subsequent change to the pub l ic interest pol icy of the State Water Plan 

since 1996. 

The question now presented is whether the legislature 1irny mod i fy 
the defini tion of  the "local public i nterest" in the manner expressed in H B 284 
without those changes first being made in theState Water Plan, under the pro
cedu res spel led out for such modification by the l egislature .. 

HB 284 woul d  change the statutory definition of the "local public 
interest" from "the affa irs of the people in the area directly affected by the 
proposed use," now existing under Idaho Code § 42-203A(5)(e), to "the inter
ests that the people in the area directly affected by a proposed water use have 
in the effects of si.1ch use on the publ ic water resource." This  revised defiili
tion of the "local publ ic  interest" would appear as an added defini t ion in 
Idaho Code § 42-2028 to be app l ied wherever the defined term is used with
in title 42, Idaho Code. In addit ion, HB 284 wou ld add language at several 
locations in title 42, Idaho Code, prohibiting the approval of a proposed water 
project that would "adversely affect the local economy of the watershed or 
local area within which the source of water for the proposed use originates, in 
the case where the place of use is outside of the watershed or l ocal area where 
the source of water orig inates." 

The change in the definit ion of the "local public interest" as proposed 
under HB 284 is not inconsisten t  with Pol icy I B of the current State Water . 

Plan. Pol icy 18 reads: " I t  is the pol icy of I daho that water be managed wi th 
due regard for the publ ic  interest as establ ished by state law." There is no pro
vision in either art. XV, § 7, Idaho Const., or in the statutes establ ishing and 
governing the IWRB, that woul d  require the IWRB to first amend the State 

Water Plan before the legislature modifies the existing statutory definition of 
the "local publ ic interest." Idaho Consti tution, art. II , § I,  and art. Ill, § I ,  
place in the l egislature the  power to  make law. Mead v. Arnel l ,  117 I daho 
660, 664, 791 P.2d 410, 414 (1990). Nothing in art. XV, § 7 of the Idaho 
Constitution suggests an intent to l i mit the legislature's authority to make law 
with respect to matters that may be addressed in the State Hiller Plan. 
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Sincerely, 

Phillip J. Rassier 
Deputy Attorney General 
Natural ResourcesDivision 

1 The'l984amendment to art, XV,§ 1, ldalmConst.,was in response tci the decision of the Idaho 
Supreme Court· i_n Idaho Power Company v. · State, I 04 Idaho 570. 661 · P.2d 736 ( 1983 ). declaring uncon
stitutional the provisioi1s of Idaho Code §42-1736 because the statute purported to authorize the legisla
ture to perform functions constitutionally assigned to the Idaho Water Resource Board. The court further 
held that to the extent an. XV, § 7. authorizes the legislature to take action upon the State. Water Plan it 
must do so by enactment of law and not by means of a concu1Tent resolution. 
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Mr. Gary Stivers 
Executive Director 

June 23, 2003 

Idaho State Board of Education 
P.O. Box 83720 
Boise, ID 83720-0037 

THIS CORRESPONDENCE lS ALEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: State Board of Education as a Chartering Entity 

Dear Mr. Stivers: 

QUESTION PRESENTED 

Whether the State Board of Education ("Board") has legal authority 
to grant an initial petition for charter school statu s under the Public Charter 
Schools Act of 1998 ("Act"). 

CONCLUSION 

The State Board of Education does not have legal authority to grant 
an initial Petition for Charter School status under the Act. 

ANALYSIS 

Your letter of June 1 1, 2003, seeking legal guidance refers to article 
IX, section 9 of the Idaho Constitution and Evaiis v. And rus , 124 Idaho-6, 855 
P.2d 467- (1993), in support of the proposition that the Board has broad 
authority over all state educational institutions and the public school system 
ofldaho and, therefore, has the authority to grant an initial petition fora char
ter school. Article IX, section 9; refers to compulsory school attendance. 
This _opinion assumes you meant article IX, section 2, which creates the 
Board. The Evans case does not support any conclusion as to the Board's 
authority to perform specific acts pursuant to its general supervisory authori
ty and is inapplicable to the issue and my conclusion herein. The court in 

l l: 
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Evans simply recites article IX, section 2 of the Idaho Constitution in reach� 
ing its conclusion that House Bill 345 ( 1993), which would have divided the 
Boa rd into three smaller boards, was unconstitutional because article IX, sec� 

tion 2, contemplates a single board of education. 

In relevant part, article IX, section 2; provides: 

The general supervision of the state educational 
institutions and public school system ofthe state of Idaho, 
shall be vested in a state board of education, the membership, 
powers and duties of which shall be prescribed by law. 

(Emphasis added.) It is the "powers and duties ... which shall be prescribed 
by law" that are relevant to your inquiry rather than the number of boards of 
education this section allows. 

The Idaho Legislature has prescribed several powers and duties of the 
Board. Idaho Code § 33-l 0 I states that "for the general su pervision, gover
nance and control of the public school systems, including public community 
colleges, a state. board of education is created." Idaho Code § 33� I 07 
describes the general powers and duties of the Board as including the power 
to "(l) perform all duties prescribed for it by the school laws of the state" and 
"(3) have general supervision, through its executive departments and offices, 
of all entities of public education su pported in whole or in part by state 
funds." Idaho Code § 33-116 provides that "all school districts in Idaho, 
including specially chartered school districts, shall be under the supervision 
and controlofthe state board." The legislature has also placedJimitations on 
the Board's authority with regard to thoroughness and uniformity ih the pub
lic school system. Idaho Code §33-1612 providesthat, "Authority to govern 
the school district, vested in the board of trustees of the school district, not 
delegated to the state board, is reserved to the board of trustees." 

Charter schools, as part of Idaho's public education system, are, in 
certain circumstances, subject to supervision by the Board. Idaho Code§ 33-
5210( I) provides that, "All public charter schools are under the general super
vision of the state board ofeducation:"1 The legislature has also placed limi
tations on the authority ofthe Boa rd such as that "[e]a.ch charter school is oth
erwise exempt from rules governing school districts which have been prom-
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ulgated by the state board of education or by the superintendent of public 
instruction," with certain specific exceptions as enumerated in Idaho Code § 
33-52 1 0(3). It does not limit the Board's authority to generally supervise 
charter schools. The legislature has clearly vested authority in the Board to 
decide an appeal from a denial of a charter school petition by a district board 
of trustees pursuant to Idaho Code § 33-5207. 

However, the P ublic Charter SchoolsAct of 1 998, Idaho Code §§ 33-

520 I ,  et seq., taken as a whole, does not contemplate the Board acting as an 
initial chartering entity. Idaho Code § 33-5205( I )  provides that a petition to 
establish a new or a conversion charter school shall be submitted to the. board 
of trustees of a school district. It does not authorize any other entity to review 
or approve the initial petition. Idaho Code§§ 33-5205(2) and (3) provide for 
only a school district board of trustees granting a charter for the operation of 
a charter school. Idaho Code § 33-5206(5) describes the process for submit� 
ting notice of the local board of trustees' approval to the Board to assist the 
Board in implementing the limitations on the number of charter school 
approvals pursuant to Idaho Code § 33-5203(2). 

The only statutory mention of Board review and approval of charter 
school petitions relates to the appeal process under Idaho Code § 33-
5207(5)(b). See also Idaho Code § 33c5209(3), which reads: " A  decision to 
revoke, not to renew, or notto approve arevision of a charter may be appealed 
directly to the state board of education. The state board shall essentially fol� 
low the procedure as provided in section 33-5207, Idaho Code:" Where the 
legislature has specifically mandated that initial petitions for the establish� 
ment of charter schools are to be reviewed by the board of trustees of the 
school district, and where the Board has only been granted the authority to 
approve or renew a charter in the context of an appeal of a school district 
denial, the Board has no authority to consider or grant initial petitions for a 
charter to operate a school. 

When a legislative enactment is unambiguous and its meaning and 
intent is clear on its face, as is the Act on the question at issue here, the enact
ment must be given the clearly mandated effect and there is no need or occa
sion for the use of legislative history as an aid in construing the meaning of 
the enactment. Sherwood v. Carter, 1 1 9 Idaho 246, 805 P.2d 452 ( 1 99 1 ); 
Sweeney v. Otter, 1 1 9 Idaho 135; 804 P.2d 308 ( 1 990). Nevertheless, a 
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review of the legislative history of the Act serves only to bolster our conclu
sion. 

In 1997, an interim legislative committee on charter schools drafted 
proposed legislation for charter schools and held several public hearings 
across the state; On a number of occasions, including at its July 24, 1997, 

meeting, the interim committee considered the question of which government 
entities should be authorized to grant charters. On that date the committee 
decided against multiple charter-granting entities, choosing instead to draft 
proposed statutory language that would authorize local boards of trustees and 
the Idaho Superintendent of Public Instruction to grant initial charter peti
tions, with the Board being the entity to which charter denials were to be 
appealed. At its October 27-29, 1997, meeting, the interim committee modi
fied its proposed language by deleting the superintendent of public instruc
tion's authority to grant a charter. Instead, all initial applications would go to 
the.:::ocal school districts' boards of trustees. 

On January 27, 1998, the interim committee's proposed legislation 
was introduced in the House Education Committee by Representative Fred 
Tilman. The minutes reflect Representative Tilman's description of the char
>ter school application approval process as follows: 

[A]n application for a charter school must be approved by the 
local school district's Board of Trustees. This last change 
means that these schools will not be state charter schools 
approved by the State Superintendent. However, if an appli
cation is denied by a local school district's Board of Trustees, 
the proposed charter school may appeal to the State Board of 
Education. 

On February 10, 1998, Rep. Tilman again described the proposed Act (then 
House Bill 517) to the House Education Committee. The minutes of the 
Committee meeting reflect his statements as follows: 

The bill states the process to be followed to start a 

charter school making sure the request must go before the 
local school district's Board of Trustees for approval. The 
bill also allows for an appeals process to the State Board of 
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Education should the request be denied by the local school 
district. He pointed out that the approval of the 
Superintendent of Public Instruction is no longer required. 

House Bill 517 was introduced in the Senate Education Comn1ittee on 
February 20, 1998, where various committee members each described por
tions of the bill. The minutes reflect that Senator Dunklin explained that: 

Section 33-5207 outlines who can grant a charter and 
how the decision might be appealed. The petition for a char
ter begins with the local school board. However, there is an 
appeal process .... lf it is still denied, they can go to the Stale 
Board of Education and the State Board can override the 
local school board. The State Board then assumes the 
responsibility as the chartering entity. 

The changes made to the proposed legislation from the time it was 
drafted and debated by the interim legislative committee to the final version 
presented to the legislature, and the comments legislators made through the 
process, show clearly that the legislature did not intend to grantany state
level entity the authority to approve an initial petition for a charter school. 
Had the legislature intended to ve.st the authority to approve initial petitions 
for. charter schools with the Board, it could have done so in l 998 and every 
year since then in which it has addressed proposed amendments to the Act. 

Your letter indicates that the Board plans to "initiate policy to make 
it a chartering entity for Public Charter Schools in Idaho." In light of the fore
going, such a-policywould likely be found by a court to be outside the statu
tory authority of the Board. 

The applicable general rule of law is: 

The validity of a rule or regulation depends upon 
whether the administrative agency was empowered to adopt 
the particular rule, that is, whether the rule was within the 
agenc;y's statutory authority. It must be within the matter 
covered cby the enabling statute, and comply With the under�. 
lying legislative intent Regulations made by an agency that 
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exceed its statutory authority are invalid or void. An agency 
may not go beyond declared statutory policy, 

2 Am. Jur. 2d Administrative Law § 225 (footnotes omitted), citing Curtis v. 
Canyon Highway Dist. No. 4, 1 22 Idaho 73, 831 P.2d 541 (1992), for the· 

proposition that a rule mustbe adopted pursuant to statutory authority to be 
valid. 

The concept applies whether the Board attempts to acquire the char
tering authority through rulemaking or policymaking. 

The Idaho Court of Appeals, in the case of Roberts v. Transportation 
Department, 121 Idaho 727, 827 P.2d 1178 ( 1991 ), summed up the Idaho law 
generally applicable to the extent of and limits on the Board's or other admin
istrative agencies' authority in carrying out statutory functions. The court 
held that an agency "cannot validly subvert the legislation by promulgating 
contrary rules." See Chevron U.S.A .. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S, 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694n(l984). See 
also Fahn v. Cowlitz County, 93 Wash; 2d 368, 610 P.2d 857 (1980) ("An 
administrative agency is limited to the power and authority granted it by the 
legislature"); Roeder· Holdings, L.L.C. v. Boiird of Equalization of Ada 
County, 136 Idaho 809 , 41 P.3d 237 (2001) ("A regulation that is not within 
the expression of the statute, however, is in excess of the authority of the 
agency to promulgate that regulation and must fail") (quoting Levin v. Idaho 
State Board of Medicine, 133 Idaho 413, 987 P.2d I 028 (1999)) . In light of 
the clearly expressed legislative intent of the Act, the Board does not have the 
authority, through policy or administrative rule, to act as the initial authoriz
ing body for charter schools. 

Based upon the foregoing, I conclude that the Idaho Legislature did 
not intend the Board to have the authority to approve initial petitions for char
ter schools. It is clear from the language of the Act itself that the Board has 
no statutory authority to consider or grant initial charter school petitions. The 
Board's primaryroJe under the Act is that ofan appellate body, authorized to 
hear appeals of denials ofinitial chart.er school petitions by local school dis

trict boards of trustees. Additionally, the.legislative history reveals no ambi
guities on this point. 
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lt should be understood that an Attorney General's Legal Guidel ine is 
not a d irective but is an objective review of what statutes authorize, as wel l  as 
the best prediction avai lable of how a reviewing court is l ikely to view that 
authori ty. 

Very truly yours, 

Terry E. Coffin 
Di vision Chief 
Contracts & Administrative Law 
Di vision 

' N ote that the. SBE's m11hority over charter schools is l imitei.l to <;genernl supervision·· in Idaho 
Code § 33-52 1 0, in conlrnsl 10 the "supervision and control" the.SBE exercises over school districts pur
smml lo Idaho Col.le § 33- 1 1 6. See also l.C. * 33- 1 0  I which grants broad legislmive authority to the Board 
"for the general supervision. governance and control" or ul l  stme educational institutions and the public 
school system. 

· · 
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August 28, 2003 

John A .  Swayne 
Prosecuting Attorney 
Clearwater County 
P.O. Box 2627 
Orofi no, JD 83544-2627 

THIS CORRESPONDENCE ISA LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FORYOUR GUIDANCE 

This letter is i n  response to your recent inquiry regarding potential 
incompatibility o f  office issues within Clearwater County. S pecifically, you 
ask the followin g  questions: 

May an individual simultaneously serve as county commissioner and 

as: 

(a) City Councilperson; or 
(b) Planning and Zoning Commission Member? 

The answers to these questions are examined in detail below. 

A. City Councilperson and County Commissioner 

At the outset of this review, it is essential to note that Idaho has not 
adopted a rule that

' 
prohibits per se the holding of both city counci l and coun

ty com missioner positions. Therefore, the appropriate inquiry will focus on 
the common law doctrin e  of incompatible offices . 1  

There is also present a question o f  incompatibil ity of  office. The 
common law doctrine applies if there is a potential con flict between the two 
offices such that one individual could not give absolute allegiance to both 
offices. Incompatibility is most often found where one office supervises the 
other or when the interests o f  the two offices are antagonistic to each other. 3 
McQuillin on Municipal Corporations, §§ 1 2.66 et seq. 
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Public policy demands that an officeholder discharge his duties with 
undivided loyalty. In order to insure undivided loyalty, the doctrine of incom
patible offices requires vacation of offices wherein it is impossible for an 
officeholder to discharge his duties with undivided loyalty. Applicability of 
this doctrine in no way turns upon the integrity of the officeholder. The analy
sis of incompatible offices turns instead on factors such as: due to multiplic
ity of the business in them they cannot be executed with due care; or when 
offices are subordinate to one another; or where offices are contrary and 
antagonistic to one another. 3 McQuilli11 011 Municipal Co1/HJ/Yllio11s. * 
12.67; see also, Oakland County Prosecutor v. Scott, 603 N.W.2d 111 (Mich. 
1999). 

The offices of city councilman and county commissioner clearly fall 
within the doctrine clue to both the multiplicity of business, and the fact that 
cities and counties often find themselves in potentially contrary or antagonis
tic positions. Any time a shared officeholder found himself in this position, 
there would be a question as to where his "undivided loyalty" lay. This office 
cannot recommend the assumption or retention by an officeholder of both a 
city councilman's and county commissioner's position based upon the com
mon law doctrine of incompatibility of offices .  

It is worthy of note that, for a county commissioner, neglect of duty 
is broadly defined, and could be interpreted to apply to a ci rcumstance where
in a shared officeholder was unable to achieve undivided loyalty. For your 
convenience and review, Idaho Code § 31-855 is set forth fully below: 

3 1 -855. Neglect of duty by commissioners.- Any 
commissioner who neglects or refuses, without just cause 
therefore, to perform any duty imposed on him, or who will
fully violates any law provided for his government as such 
officer, or fraudulently or corruptly performs any duty 
imposed on him, or willfully, fraudulently or corruptly 
attempts to perform an act, as commissioner, unauthorized by 
law, shall be prosecuted as provided in section 1 8-3 1 6, Idaho 
Code.2 

For the foregoing reasons, this office recommends that a dual office
holder select one office which he would prefer to hold and resign from the 
other. 
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B. County Commissioner and Planning & Zoning Commission 
Member 

The Local Planning Act contains a conflict of in terest provision: 

A member or employee of a governing board, com
mission, or joint commission shall not participate in any pro
ceeding or action when the member or employee or his 
employer, business partner, business associate, or any person 
related to him by affin ity or consanguin ity within the second 
degree has an economic interest in the procedure or action. 

Idaho Code § 67-6506. 

A county commissioner is an agent of the county he represents, there
fore, this section would probably prevent him/her from participati ng in  any 
county zon ing decisions that may affect the county 's economic interests. 
However, there is no provision requiring the council member to resign his/her 
posi tion . 

Also present is the same issue addressed above regarding incompati
bility of office. The commissioners pass ord inances, adopt budgets and over
see county departments. Also among their duties is to oversee all county offi
cers, departments, appoint boards and commissions. They further oversee the 
county budget and provide for the maintenance of roads and bridges, solid 
waste disposal, juvenile court services, ambulance services and building 
inspections. In short, they supervise the tasks involved with managing coun
ty business. 

The board sits as a quasi-judicial body to hear various matters includ
ing planning and zon ing requests, property valuation protests and requests for 
cancellation of taxes and i ndigent issues . 

In the area of zoning, the i nterests of the county and the city may fre
quently be at odds, and it is not uncommon for cities and counties to:me one 
another over zon ing disputes . Under such c ircumstances, one person could 
not fill both offices without a conflict of loyalty. If two offices are incom
patible, one office should be vacated. It is this office's recommendation that 
one office be vacated to eliminate the incompatibility problem. 
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I hope that you find this letter helpful. I f  you would l ike to d i scuss 
this or any other matter more fu l ly, p lease contact me. 

Sincerely, 

Brian P. Kane 
Deputy Attorney General 
Intergovernmental & Fiscal Law 
Division 

' The common law inquiry is· approprillle becm1.�e Idaho has adopted the common law ''in all  
cases not provided for in these compi led laws . . . ... Idaho Code § 73- 1 1 6. 

' Ir should be noted that Idaho Code § 1 8-3 1 6  lw.� been repeuled. It  would uppear thut the rel
evant code section· is Idaho Code § 1 8-3 1 5. which provides for punishment of omission· of pub! ic duty us 
a misdemeanor. 
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November 18,  2003 

Honorable Gary J. Schroeder, Chairman 
Senate Education Committee 
1289 Highland 
Moscow, ID 83843 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Senator Schroeder: 

Thi s  Attorney General 's Legal Guidel ine is issued in response to your 
September l 5, 2003, J etter to the Office of the Attorney General in which you 
asked the following questions: 

QUESTIONS PRESENTED 

I .  Does the State Board of Education's order that the State 
Department of Education base funding on "average district 
per-pupil budgeted expenditure of the previous year for 
multi-district public  charters and non-resident students" and 
"deduct the funds for public charter schools from the alloca
tion to the resident districts and send them directly to the 
public charter school where the students are enrolled" prevail 
over the budgeting and appropriations authority of the legis
lature? 

2. Is the State Board of Education's order to base funding on 
"average per-pupil  budgeted expenditure of the previous year 
for multi-district publ ic charters and non-resident students" 
and "deduct the funds for public  charter schools from the 
allocation to the resident districts and send them directly to 
the publ ic  charter school where the students are enrolled" 
contrary Lo the FY 2003 session laws and existing laws gov
erning the funding formula for school districts and charter 
schools? 
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CONCLUSIONS 

1 .  No, on ly  the Idaho Legislature has plenary power and author-
ity to appropriate funds in support of the public school system in this state, 
and to prescribe the means and manner in which such funds are apporti oned 
lo the local school districts and publ ic charter schools. The powers and dut ies 
of the Stale Board of Education (hereinafter "Board") ure established by the 
Legis lature by statute, and are l i m ited to the general supervision of the state's 
publ ic education system. The Legislature has not granted power to the Board 
to establ ish a public school funding mechanism, or authori ty to mod i fy a 
school funding plan al ready legislatively establ ished. Therefore, the B oard 
does not have the legal power or authority to create a mechanism for funding 
public schools that is contrary to the legislative funding mechanism estab
lished by the Legislature .  Any such action would encroach u pon the appro
priation power of the Legislature, in violation of the constitutional doctrine of 
separation of powers. 

2.  Yes, the resolution adopted by the Board relating to  the fw1d-
ing of  certain public charter schools prescribes a means and manner of  appor
tioning funds to such schools that is material ly contrary to the funding mech
anism establ i shed by the Legislature. 

INTRODUCTION 

The Legislature adopted the Public Charter Schools Act of 1 998, pro
viding for the creation of charter school s  that are i ntended to operate i nde
pendently from the existing school district structure, but within the existing 

public school system. See tit le 33,  chapter 52, I daho Code. I n  doing so, the 
Legislature also established a plan for apportioning state funds to charter 
schools  by providing that such schools are to be funded in accordance with 

the legislative funding mechanism applicable lo all tradi tional publ ic schools, 
with a few mi nor modi fications attributable to certai n  special considerations 
relating only to charter schools. Idaho Code § 33-5208. (This  general fund
ing mechanism is discussed in greater detai l below.) 

The Board adopted the fol lowing resolution relating to the funding o f  
certain specified charter schools  a t  its August 1 4  and 1 5, 2003, meeting: 
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That, begi nning with the 2003-04 school years, the al location 
of both state and federal funds be administered so that fund
ing follows students. Funding wi l l  be based on average dis
trict per-pupil budgeted expenditure of the previous year for 
multi-district public charters and non-resident students. 
Funds come from the d istrict of student's residence. The 
State Department of Education will deduct the funds for pub
l i c  charter schools from the allocation to the resident districts 
and send them directly to the public charter school where the 
students are enrol led. Public charters may receive additional 
fundin g  for special needs -students if the State and Federal 
requirements for si.Jch furids are fulfilled. This action is  
intended to be carried out to the extent it is  not i nconsistent 
with federal law or our federal consent decree. · 

The Board also prepared Guidance Memorandum 03-01 , which 
describes the Board's proposed procedure for implementing this funding 
mechanism, as it relates to such charter schools, A copy of Guidance 
Memorandum 03�01 is  attached hereto as Exhibit "k" 

Your questions relate to the legal authority of the Board to promul
gate the resolution set forth above, and also to whether the Board's directive · 
for funding certain public charter schools, as described i n  the resolution, con
travenes state l aw. 

ANALYSIS 

1. The Respective Powers, Duties; and Authority of the Legislature 
and the B oard 

Art. IX, sec . 1 of the Idaho Consti tution states that "it shal l be the 
duty of the legisl ature of Idaho, to . establish and maintain a general, uniform 
and thorough system of public ,  free common schools." 

Art. IX, sec. 2 of the Idaho Constitution .provides that "[t]he general 
supervision of the state educational i nstitutions andpublic school system of 
the state of Idaho, shall be vested in a state board of education, the member-
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ship. powers and duties of which shall be prescribed by law." (Emphasis 
added.) 

The foregoing prov1s1ons delineate and def i ne the relationsh i p  
between the Board, a n  "executive department" pursuant to Idaho Code § 33,.. 

I 01,1 and the Legislature---..,. vesting "general supervision" of the state educa� 
tional system in the Board, but specifically calling on the Legislature to 
"establish and maintain" the public school system, and also mandating that . 
the Legislature determi ne the "powers and duties" of the Board. 

Pursuant to Its constftutionaJ charge, the Legi slature enacted ti tle 33, 
chapter I ,  Idaho Code, which sets out the authori ty of the Board w i th respect 
to the Board's generalsupervision of the public education system i n  thi s  state. 
Idaho Code § 33- IO I provides that"fflor the general supervision, governance 
and control of . . . the public school systems, . . .  a state board of education i s  
created." Idaho Code § 33-107 grants specific  powers and duties to the Board 
in support of i ts duty to supervise the state public school system.2 
Additionally, in Idaho Code § 33-5210, the Legislature declared that charter . . 
schools are underthe "general st1pervision" of the Holfrd: 

· This distinction between the power and . authori ty of the Idaho 
Legislatl.fre vis-c/-visthe power and �ltithori ty of the Board; as itrelates to the 

· · Idaho education system, has been recogni zed by the Idaho Supreme Court, 
which specifically acknowledged the plenary authori ty of the Legislature with 

· respect to Idaho's public schools. See Andrus v. H ill, 73  Idaho 196, 200, 249 
· P.2d 205, 207 ( 1952) ("there is i nvolved no question of the plenary power of 
the legislature to provide for, regulate, control and alter the public schools of 
the state, within the definition provided by the constitutional provision impos
i ng that duty on the legislature.") See also Electors of B ig Butte v. State 
Board of Education,  78 Idaho 602; 6 1 2, 308 P.2d 225 , 231 ( 1957) ( "the .con
stitution vests the legislatui"e wi th plenary power as well as a specifi c  mandate 
to provide for the education of the children of the state, Art. 9, § I ,  and the 
board of education with general supervision of the public school system, Art. 
9, § 2 . . . .  ") 

Pursuant to its plenary power; the Legislature may defi ne and limit 
the powers and duties of the Board through legislation, as it has done i n  Idaho 
Code § 33-107 and I daho Code § 33-521 0, discussed above. The I daho Code 
contains  no grant of power to the Board to establish a funding mechanism for 
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publ ic schools;  nor does it provide authority to the Board to modify a school 
funding plan already legislatively imposed. The Idaho Code contains no del
egatiOn by the Legislature of its power and authority to establish a legislative 
fonding mechanism to the Board� Based on the foregoin g, it is our view that 
the Legislature retai ns its plenary power and authority in the areas of educa
tion, including its plenary power and authority to decide the elements of the 
mechanism through which .the state funds the constitutionally required system 
of public free common schools. 

2. Separation of Powers Doctrine 

Any attempt by a department of government to encroach upon the 
powers granted to another department of government implicates the constitu
tional separation of powers doctri ne. The Idaho Constitution has a three
department system of government, modeled on the Un ited States 
Constitution, with similar provisions defining the three departments of gov
ern ment-legis lative, executive, and j udicial .3  However, the Idaho 
Constitution differs from the United States Constitution in that art. II,�sec. 1 

of the Idaho Constitution expl ici tly mandates that a department shall not exer
cise any powers properly belonging to one of the other departments: 

The powers of the government of this state are divided into 
three distinct departments, the legislative, exec utive and judi
cial; and no person or collection or persons charged with the 
exercise of powers properly belonging to one of these depart
ments shall exercise any powers properly belonging to either 
of the others, except as in this Constitution expressly direct
ed or permitted. 

Art. VII; sec. 1 3  of the Idaho Constitution grants the power of appro
priation to the Legislature, and provides that "[n]o money shall be drawn from 
the treasury, but in pursuance of appropriations made by law." In furtherance 
of i ts appropriations authority, the Idaho Legislature must authorize the 
executive department to draw money from the Treasury. Id. 

The Idaho Supreme Court, in B laine County Inv. Co. v. Gallett, 35 
Idaho 1 02, 204 P. 1 066 ( 1 922), held that it i s  the Legislature that determines 
the parameters of appropriations, stating: 
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An appropriation in th i s  state is authori ty of the Legislature given at 
the proper t ime and i n  legal form to the proper officers to apply a specified 
s u m  from a designated fund out of the treasury for a specified object or 
demand against the state. 

Id. at 1 06, 204 P. at 1 067.  

A s  discussed above, the Board i s  an "executive department" of state 
government pursuant to Idaho Code § 33- 1 0  I .  Consequently, it is proh ibi ted 
from exercis ing a power that has been granted to another department-name
ly, the Legislature's appropriation power. The Board is bound by the speci t'
ic  mandates contai ned in  the Legislature 's  appropriation bi l l s ,  as wel l  as the 
specific  d irections of the Legislature, as set out i n  s tatute, re lating to the fund
ing of public schools. To assert otherwise would  be contrary to the funda
mental doctrine of separation of powers. To act otherwise wou ld be beyond 
the constitutional and statut.ory authority of the Board. 

3. Idaho's Legislatively Establ ished Funding Mechanism-the 
"Foundation Program" 

Each year, the Idaho Legis lature appropriates funds in  support of the 
publ ic school system of this state. The pri mary legislative funding mecha
n ism is a comprehens ive and complex system known as the "Foundation 
Program, " codified at t it le 33, chapter 1 0, Idaho Code. I n  addition, speci fic 
appropriation b i l l s  may contain funding and d istribution requirements:1 

U nder the Foundation Program, state aid to public schools i s  al locat
ed through a system designed to support a variety of special  programs and 
serv ices provided by the local publ ic school districts and schools in this state. 
Some of these programs are described in the addendum, attached hereto as 
Exhibit  "B ." Genera l ly, the a l location of state funds to the pub l ic schools i s  
determi ned in  accordance with a support un i t  formu la  (calculated i n  accor
dance with the schedu les conta ined i n  Idaho Code § 33- 1 002(6)) that is based 
on the "average dai ly  attendance" (here inafter "ADA") of students in each 
d i strict and, separatel y, in each charter school . Idaho Code § 33- 1 002. I n  
addition to  ADA, the legislative fonding mechani sm also takes i nto account a 
variety of other circumstances i n  allocating funds to the publ ic schools, 
i nc luding the unique characteris tics of the various school d istricts and indi-
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vidual  schools, as wel l as other special considerations, such as local tax con
tributions, property tax replacement based on the market val ues of real prop
erty in the various school districts, and the "economies of scale" that exist 
throughout the s tate, such as the increased costs associated with operating 
smal ler, rural , or isolated schools and d istricts. 

The Foundation Program is based on the principle that "funding fol 
lows students." State a id is d i stributed to the publ ic school s  in a series of 
ins tal l ments based l argely on reported ADA.  Idaho Code § 33- 1 009. The 
payments made in August, October, and November are advance payments for 
the current year, but are based on payments from the publ ic school i ncome 
fund for the preceding  school year; the payments relating to the preceding 
school year are based l argely on ADA. Idaho Code § 33- 1 009(2). Payments 
in February and May use the state d i s tribution factor ( Idaho Code § 33-
1 002(7)), and are largely a function of ADA reported through the first Friday 
in November. Idaho Code § 33- 1 009(3). The Ju ly payment takes into 
account ADA reported using the 28 best weeks of the school year, ending not 
later than June 30 of the current year. Idaho Code § 33- 1 009(3)(a). The al lo
cation of state funds to Idaho's public schools is primari ly  determined on a 
school district-by-school district basis. However, the Foundation Progrnm 
was modified by the Legislature in 1 99 8  to provide apport ionments also to 
ind iv idual charter schools. 

Just as i s  the case w ith tradit ional pub l ic  schools ,  charter schools 
receive the majority of their funding based on "attendance figures," or  ADA. 
Idaho Code § 33-5208. The a l location of state funds to charter schools is 
based on the same support unit  formul a  (calculated in  accordance with the 
schedules contained i n  Idaho Code § 33- 1 002(6)) applicab le  to al l other pub
l i c  schools.� Idaho Code § 33-5208( 1 ). However, specific modifications to 
the calculations are permitted to offset s pecial considerations applicable only 
to charter schools. such as lack of tax ing authority, as wel l  as to assist charter 
school s  with in i tial start-up costs. Idaho Code § 33-5208( I )-(5). State aid is 
d i s tributed to charter schools i n  accordance wi th Idaho Code § 33- 1 009, in the 
same manner as it is distributed to all other publ ic school d istricts in the state. 
Idaho  Code § 33-5208(5). I n  summary, the Legis lature has established that 
state aid to charter schools shal l be a l located in accordance with the 
Foundation Program. 
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4. The Board's Resolution 

Applying the foregoing constitutional and statutory analysis re lating 
to school funding (and the Legis lature's appropriation power) to the B oard's 
resolution presents some d i fficu l t ies, because the language of the resolution 
is vague, internal ly inconsistent, and uses terms not defined ei ther in the res
olut ion or in the Idaho Code.<' Nonetheless, it does appear that the Board's 
intent in adopting the resolution, based on the general language used i n  the 
resolution, and when read in context with Gi1ida11ce Memorandum 03-01 . 
attached hereto as Exhibit "A," was to describe a particu lar funding mecha
nism, at least for some charter schools (which we shal l  hereinafter refer to, 
col lectively, as "mu lti-di strict" charter schools), and the fol lowing analysis 
presumes this to be the case. 

If the Board 's resolution purports to create either a new funding 
mechanism or to modify the legislative funding mechanism for public c harter 
schools contained i n  Idaho Code § 33-5208, then such action would encroach 
upon the appropriation power of the Legislature and would be an unconsti tu
t ional violation of the s eparation of powers doctri ne. The Board 's  adoption 
of the resolution would resul t  in t he modification. whether intentional or not, 
of the legislative fund ing mechanism as it relates to "mul ti-dis trict" c harter 
schools . 7  

Pursuant to the resolution, "multi-district" charter schools wou ld no 
longer receive state funding based on reported ADA and the unique charac
teristics of such schools ,  as is required under Idaho Code § 33-5208, and 
through statutory and special d i s tributions as outl ined in the Legislature's 
appropriation bi l ls . K  I ns tead, it appears that the Board 's  resolution would 
resu lt in "mult i-district" charter schools receiving state funding in  a manner 
d i fferent than legis lat ively establ ished. As we understand the procedure for 
implementing the resolution, when a new student begins attending a "mult i
district" charter school,  state funds are to be redi rected from the school dis
trict in which that student resides (but not the school district where that stu
dent necessari ly  attended) to the "multi-district" charter school, i n  the amount 
of the "average district per-pupil budgeted expendi ture" during that c urrent 
school year for a student in that d istrict. This is a method of funding charter 
schools  not authorized by the Legis lature. 
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The Board's resolution presents other signi ficant issues. For exam
p le,  it purportedly requ i res a transfer of funds to "mu l ti-district" charter 
schools i n  an amount of the "average district per-pupil budgeted expendi
ture." Th is  would mean that the stale funds that would "fol low the chi ld" 
would be based on the funding formula as applied to another d i strict. Under 
the B oard's resol ution, for example, "mult i-district" charter schools would 
receive funding for programs provi ded by the school d istrict in which the stu
den t  resides, but which the "multi-district" charter school may not provide; an 
education and experience index for i nstructional and admin is trative s taff 
employed by the school di strict in which the student resi des, but not neces
sari ly reflective of the "multi-district" c harter school 's staff; transportation 
costs incurred by the district in which the student resides, but not incurred by 
the "multi-district" charter school (because i t  may not transport students in 
buses to school each day); statutory and special distributions i n  legislative 
appropriation bi l l s  based on ADA of the school district i n  which the student 
res ides, but not the ADA of the "multi-district" charter school where the stu
dent attends; property tax replacement attributable to the district  in which the 
student resides, even though charter schools have no tax ing authority;  as wel l 
as n umerous other components related to the school district in which the stu
den t  resides, but not at all related to the "multi-district" charter school. 

Several factors unique to each of Idaho's public schools have large 
impacts on funding. For example, the employment of h ighly educated and 
experienced i nstructors and administrators resu lts in greater funding. Idaho 
Code § 33- 1 004A Student popul ation demographics also affect state fund
ing.  For example, with regard to the calcu lation of SL1pport units,  students in 
k indergarten are funded at a lower rate than those in grades 1 -3 ;  students in 
grades 1 -3 are funded at a lower rate than students in  grades 4-6; and students 
in grades 4-6 are funded at a lower rate than secondary students,  alternative · 
school students,  and e xceptional students .  Idaho Code § 33- 1 002. 
Additional ly, there are n umerous other provi sions contained in t i t le 33, chap
ter I 0, Idaho Code, under which the number of students served in each of 
these various categories ,  or A DA, greatly affects fun d i ng as wel l .  
Accordingly, any computation of "dollars per student" is necessari ly unique 
to a particular school district or charter school .  

Considering these factors, i t  is c lear that the Board's fu nding mecha
nism would benefit "multi-district" charter schools that are successful in 

30 



I N FORMAL G U I DELINES OF THE ATTORNEY GENERAL 

attracting students from small, rural school districts, because such districts 
generally receive a relatively high rate of state funding, when calculated as 
"dollars per student " (in comparison to "dollars per student" spent in more 
urban districts). As a .. result, such "multi-district" charter schools would 
receive disproportionately higher funding on a per-student basis ,  when com
pared to all other charter schools and school districts in the state. In sum, the 
Board 's resolution prescribes a means and manner of apport foning funds to 
"mult i-district" public charter schools that is materially contrary to Idaho 
Code * 33-5208. 

5. Legislative History Relating to the Funding of Public Charter 
Schools 

The Legislature has previously considered whether charter schools 
should be funded through a transfer of funds from each chi ld's former district 
to the charter school, as the Board's resol t1tion purports to require. This char
ter school funding prop_osition was considered by the Charter School Interim 
Gom111i ttee beginning.in J Lily 1997. _.-Proposed ·· legi s lat ion atthatti 111e i n i t ial.:: 
ly considered a fl.mdingpro�ision tha:t

.
would have prov ided as follo\vs: 

· 

33-5207 . D ISTRICT C H A RTER SCHOOL FI NAN

C I A L  S U PPORT. The board of trustees of the school district 
may make theJol lowing apportionments from the education
al support progr'am moneys distributed to that school district 
to each district charter school of the district for each fiscal 
year: 

( I )  An amount for each student in a district charter 
school calcul ated by dividing the total district educational 
support units for the current fiscal year by the total number · 
of students i n  the district us i ng the fall enrol lrnent figures. 
The total di stric t  educational  education support funds 
include, before any subtractions or disbursements, all the 
moneys received by the district. 

However, at its J uly 24, 1 997, meeting, the Charter School Interim 
Committee rejected this method of funding for charter schools. The minutes 
of that meeting reflect that: 
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Representative Tilman asked Ms. Kahler how we can draft 
legislation that will make dollars follow the students as equi
tably as possible and in a way that will not upset the current 
funding formula. Ms. Kahler responded that she would treat 
charter schools almost exactly the same as the school districts 
are treated now, other than she would not give them any spe
cial provisions such as those for remote schools.  

Representative Tilman moved, seconded by Representative 
Gagner, that we fund charter schools under the statewide 
average funding formula allocation as described by Ms. 
Kahler. Ms. Kahler was asked to work with Ms. Ingram to 
ensure proper l anguage. The legislation is to be drafted in 
such a way that i t  cannot be financ ially advantageous for a 
school district to impose charter status on one of its schools 
or the entire district, i .e . ,  no school shall be allowed to 
receive more than the formula generates. 

(Emphasis added.) 

In response, the Charter School Interim Committee revised again the 
funding provision, as i t  related to charter schools, before presenting the legis
lation to the House Education Committee. The relevant charter school fund
i ng provision of House Bill No. 5 17 ,  as presented, read as follows: 

33-5208. CHARTER SCHOOL FINANCIAL SUP
PORT. From the state educational support program the state 
department of education shall make the following apportion
ment to each charter school for each fiscal year based on 
attendance figures submitted in  a manner and time as 
required by the department of education: 

( I )  Per student support. Computation of support 
units for each charter school shall be calculated according  to · 
the schedules in section 33- 1 002.6. , Idaho Code. Funding 
from the state educational support program shall be equal to 
the total distribution factor, plus the salary-based apportion
ment provided in chapter 1 0, title 33, Idaho Code. 
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I t  is noteworthy t h at the statement of purpose rel at ing to H.B .  No. 5 1 7  
provided that i n  the proposed legis lative method o f  funding for charter 
school s  "[L]he state dol lars fol low t he student moving from one school to 
another the same way the dollars fol low a student moving from one school 
district to another school w i thin the  state of Idaho." G i ven this expressed 
intent, it is clear that the Legislature determi ned that the method of fundi n g  
charter schools was to b e  i n  accordance with the legis lat ive fun d i ng mecha
nism appl icabl e  t o  al l  other trad i t ional pub l i c  schools :  the funding mecha
nism cal led for u nder the Fou11datio11 Program. 

SUMMARY 

The Board may not lawfu l l y  create i t s  own mechanism for fundi ng 
public charter sch ools because the Idaho Legislature has not granted such  
power and  authority to the Board . The resolut ion adopted by the  Board pro
vides for a means and manner of apportion i ng funds to public charter school s  
that i s  materia l ly  contrary t o  the legislative funding mechanism a s  described 
in the Fo1111datio11 Program. Such action encroaches u pon the appropriat ion 
power of the Legislature and amounts to a n  u nconstitutional v iolation of  the 
doctrine of  separat ion of  powers. 

This Attorney General 's Legal Gu ide l i ne is not a direct i ve but is a n  
object ive review analysis of appl icable statutes, as wel I a s  our best predicti on 
of how a court of law is l i kely to v iew those statutes. 

Very truly  yours ,  

Wi l l iam A.  v o n  Tagen 
Depu ty Attorney General 

I Idaho Code * 33- 1 0  I provides that .. . . .  1 l"Jor purposes or section 20. article I V. or the consti
tution of the Slale or Idaho. the state board or education and all of its offices. agencies. d ivisions and depart
ments shall be an executive department or slate government." 

' Idaho Code § 33- 1 07 provides: 
The stale board shall have power to 

( I )  perform all duties prescribed for it by the school laws of the state: 
(2)  acquire. hold and dispose or 1i1lc. rights and interests in real and personal prop-

eny: 
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(3) have general supervision, through its executive departments and offices. of all 
entities of public education supported in  whole or in part by state runds: 

(4) delegate to its executive secretary, to its executive officer, or to such other 
administrators as the board may appoint, such powers as said officers require to carry out the policies, 
orders and d i rectives or the board: 

(5) through its executive departments and offices; 
(a) enforce the school laws of the state. 
(b) study the educational conditions and needs of the state and recommend to the 

legislature needed changes in  existing laws or additional legislation; 
(6) in addition to the powers conferred by chapter 24, title 33, Idaho Code: 
(a) maintain a register or courses and programs offered anywhere in the stute of 

Idaho by postsecondary institutions which are ( I )  located outside the slate of Idaho and are orforing cours
es or programs for academic credit or otherwise; or (2) located within the state of Idaho but not accredit
ed by a regional or national accrediting agency recognized by the board and are offering courses for aca
demic credit. The acceptance or academic or nonacademic credit, al public postsecondary institutions in 
Idaho. is the prerogative or the state board of education: provided however, credit 1ransferred into Idaho 
public postsecondary instilutions from nonnccredited postsecondary institutions can be accepted only upon 
positive review and recommendation by the individual postsecondary institutions and with the approval of 
the state board or education. A nonaccrcditcd postsecondary institution is one which is not accrediied by a 
regional accrediting agency recognized by the state bonrd or the United States depur1111ent of education, 

(b) require compliance by institutions which desire to offer courses or programs in 
Idaho with the standards and procedures established in chapter 24. title 33. Idaho Code. or those standards. 
procedures and criteria set by the board. 

(c) violation of the provisions of this act will  be referred to the attorney general for 
appropriate action, i ncluding. but not l imited to, injunctive rel ief. 

(7) prescribe the courses and programs of study lo be offered at the public i nstitu
tions of higher education. after consultation with the presidents of the affected institutions; 

(8) approve new courses and programs of study to be offered al community colleges 
organized pursuant to chapter 2 1 .  title 33, Idaho Code, when the courses or programs of study are academic 
in natt1rc and the credits derived therefrom are i ntended tu be transferable to other state institutions of high
er educaiion for credit toward a baccalaureate degree, and when the courses or programs of study have 
been authorized by the board of trustees of the community college. 

(Emphasis added.) 
' The fol lowing provisions for sepnrntion of powers under the Idaho Const i tution ure modeled 

on the United States Constilution: 
"Legislative power. - . . . The legislative power of the state shall be vested in  a senate and 

house of representatives." Idaho Const.. Art. III, § . I .  "Supreme executive power vested in  governor. 
- The supreme executive power of the state is vested in the governor . . . :· Id. , Art. IV, § 5. ".Judicial · 
power - Where \'esled. - The judicial power of the state shall be vested in a court for 1he trial of 
impeachments. a supreme court, district court. and such other courts inferior to the Supreme Court ns estab
lished by the legislature." Id., Art. V, § 2. 

' I n 2003, for exmnple. the Legislature appropriated funds to the public school system in House 
Bill No. 456, H.B.  No. 463, Senate Bil l  No. 1 1 96, S.B.  No. 1 1 97, and S .B.  No. I 1 98. 

-' The computation of support units for each charter school is calculated as if  it were a "separate 
school." as thni term is used in Idaho Code § 33- 1003. 

• The first sentence of the resolution appears lo apply lo .all schools and all funds such that "both 
state and federal funds be administered so that funding follows students." The second sentence addresses 
funding for "multi-district public charters'' and non-resident students. The term multi-district public char
ter is nol defined in the resolution and appears nowhere in the Idaho Code. In addition, it is unclear 
whether the reference to "non-resident students" applies only to the undefined ''multi-district public char
ters" or to all non-resident students being educated in Idaho. The fourth sentence calls for a deduction by 
the State Deparlment of Education of funds for public charter schools from the allocation for the resident 
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districts. Use of the .term "public chiirter schools" in the fourth sentence would appear to be broader than 
j ust the previously referenced "multi,district charter schools." 

Generally there is conrusion within the resolution as to whether: a) i t  applies to al l school fund
ing as the init ial  sentence indicates: b) whether i t  applies a d ifferent mechanism only tu the undefined 
multi-district cliartcr schimls and io non-reside-Ill students: c) whether tlic foregoing rcl'crcncc to non-resi
dent students applies only to non,resident students Of charter schools.or of multi'distrit:t churter schools or 
to all n0n-resident students across the board: and d) whether there is yet another disbursement mechanism 
for all charter schools.as set out i n  the fourth sentent·e. 

-

The c<infusion is not purticullirly resol\;cd in any 'fashion by Gl/idci11cc; !We11wrw11/111l1 03-01. 
mtiiched hereto tts Exhibit "A;" - it till ks about. "stttdcnts participating it\ the approved mult i-district or 
statewide. individual ized _ computer .cducatfrm or distance learning program (collectively "virtual pro
gram''). Tht: balance of the rnemorandum focuses on "part id pat Ing students" which appears to relate back 
to the delined term "1•irtu<il pri1gram;'' However the definition or "virtu:tl program" applies to "(tpproved" 
mul ti�district charter schools (a 1'cvisiting. witli slight uddition. tn the 1indetined term used in the resolu
t ion) as well :1s newly described (unll equal ly undelined) "statewide. i ndividual ized computer educ:ttion or 
d istance learning program ... 

' As do:scribed earlier. the-Board's resolution relutes to ''multi,district'' pubHc charters. which is 
problemmic because thnt term is  not used, mentioned. or referenced in either the Idaho Public Charter 
Schools Act of I CJ98. title 33 .. chapter 52. Idaho Cmle, nor_ in uny nl' the provisions of the Fo1111datim1 
Pmgiw11. Ai:cnrdingly: there is-ri1)-evide11ce :thin the -Legislature has.eVeri;uthi.1rized the crc:1tion of ,'.'111ulti' 
d istrict" charter schools. ·nor are there any currently i n  existence-there are only charter sdmols. with spe
d lie areas nr charter as eswblished under t itle 33. chapter 52. Idaho Code. The fact _that certain charter 
schools have students who reside in :treas outside of the geographic d istrict that grunted the ch:1rter.- tloes 
not l'reate "nwll i-districf' drnrter schools�any 111url! than some students :1ttending a public school while 
residing outside the geographic district woultl creme a "multi-district" public school. The attempt lo.cre
ate such a distim:tion for charter schools creates yet another di1•ision within the Board's proposed funding 
tnei:hanis111 which is not recognized in the fonding 111cc:hanis111 established by the Lcgisluture. 

'Statutory and special distributions are typicully based on the school or district's ADA. Fi11· 
example. Section 5 of 1-1 .B .  1 1 98 (2003i uppropriatcs funds to districts with "a base amount of $ 1 .500 and 
u prorated amount based on the prior year's average daily attendance." 
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EXHIBIT "A" 

*GUIDAl.'lCE MEMORANDUM* 

03-01 
Allocation of State and Federal :Funds for Multi-District PubJic Charter Schools 

Approved by the State Board of Education 
August 14, 2003 

On August 14, 2003, the State Board of Education, under authority from Article IX, Section 2 of the 
Idaho Constitution and Title 33 of the Idaho Code, issued the following directive. 

That, beginning with the 2003-04 school years, the allocation of both state and federal funds be 
administered so that funding follows students. Funding will be based on average district per-pupil 
budgeted expenditure of the previous year for multi-district public charters and non-resident students. 
Funds come from the district of student's residence. The State Department of Education will deduct 
the funds for public charter schools from the allocation to the resident districts and send them directly 
to the public charter school where the students are enrolled. Public charters may receive additional 
funding for special needs students if the State and Federal requirements for such funds are fulfilled. 
This action is intended to be carried out to the extent it is not inconsistent with federal law or our 
federal consent decree. 

The Board also noted the following points in support of their directive: 

• Idaho Code 33-5210(1) states that all public charter schools are under the general supervision of 
the state ooard. 

• Idaho Code 33-105 states that "the state board shall have the power .to make rules for its own 
governance and the governance of its executive departments and offices . . .  " 

• Idaho Code 33-1009 provides that the state board is responsible for "Payments of the state 
general accounts. . .  and payments of monies other than. the state general account appropriation 
that accrue to the public school income fund: . . " · 

• Current Idaho · Code · directing the funding of public schqols is based on legislative intent that 
educational funding should follow the chiid In this way equity and fairness can best be 
maintained for institutions delivering education to Idaho' s  children particularly in light of 
districts' open enrollmettt policies and delivery of education by non-traditional means. 
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Suggested Procedure to Enact Idaho State Board of Education Guidance 
Memorandum 

I. School will identify the students participating in the approved multi-district or 
statewide, individualized computer education or distance learning program, including 
but not necessarily limited to an internet charter school program (collectively, "virtua l  
program"). 

2. For each participating student, the school will determine the resident/home school 
district of each student participating in the virtual program. 

a. Determine the student's home school. 
b. Determine the student's grade level. 

If a participating student was not in attendance at their resident/home school district 
during the previous school year, due either to home or private schooling status, the 
student's age (e.g., entering Kindergarten for the first time) or new physical residence 
(i.e., moved from another location), a determination of the student's home school and 
grade level shall be made utilizing the student's current physical residence. 

J. For each participating student, the SDE will determine the amount of state and federal 
funding support that the resident/home school district received for each participating 
student in the preceding school year, or would have received if they fall into any of 
the categories listed in number two above. 

4. The SOE shall deduct from the resident/home school district's funding an amount 
equal to that which they received the preceding school year for each of the students 
participating in the virtual program. 

5. The SDE will directly provide to the approved virtual program the funding identified
in paragraph 4, above. For multi-district or state-wide internet based charter schools, 
such funds shall not flow through any chartering entity or chartering school district 
but shall be paid directly to the charter school program. 

6. If a particip�ting student is a special population stUdent, such at a Title I or Special 
Education Student, the aPP,roved virtual program shall directly receive the allocated 
federal funding for the participating child, regardless of the geographical boundaries 
of the approved virtual program, and so 1 ong as the participating approved virtual 
program fulfills all the suite and federal requirements of any other school or schoo I 
district within the state ofldaho. · 

7. The total funding following each participating student will be adjusted, as with any 
school district, through aitendance percentages, utilizing a 24n calendar with an 
allowance for carry-over of accumulated educational attendan�e hours. However, the 
total funded hours will be set corresponding to maxim\lm educational attendance 
hours per year, as detennined by the state, for each grade level category as, follows: 

a. 450 hours Kindergarten 
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b. 8 10 hours 
c. 900 hours 
d. 990 hour5 

Grades 1-3 
Grades 4-8 
Grades 9-12 

For example, if a program has a 97.5% attendance for their participating student 
population,. the program would receive 97.5% of the funding .allocation possible 
under the parameters as set forth above. 

8. Advance payments to approved virtual programs shall . be based upon an estimated 
enrollment and estimations offunding allocations utilizing the parameters as set forth 
above and dispersed by the SDE to the virtual program on. the same schedule as they 
arefor other public schools and districts in the· state of.Idaho. 

9. Regular p ayments to approved virtual programs s hall b e  m ade by the S DE on the 
same schedule as they are for other public schools and districts in the state of Idaho. 
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EXHIBIT "B" 

FOUNDATION PROGRAM 

Education Support Program 
I ncludes the state appropriation for general education purposes, including the 
moneys available i n  public school i ncome fund as well as miscellaneous rev
enues. These funds are al located in accordanc e  with ld:.lho Code § 33- 1 002 .  

State Support of  Special Programs 
The legislature provides funding to local public school districts to support a 
variety of special programs provided by such school districts, including the 
followi ng:  

• Pupil tui tion-equivalency allowance ( Idaho Code § 33- 1 0028). 
• Transportation support program (Idaho Code § 33- 1 006). 
• Feasibility studies allowance (Idaho Code § 33- 1 007 A). 
• Border district allowance (Idaho Code § 33- 1 403 ). 
0 Exceptional child approved contract allowance ( Idaho Code § 33-

2004). 
• Expectant and delivered mothers allowance ( Idaho Code § 33-2006). 
• Unemployment i nsurance benefit payments (Idaho Code § 72-

l 349A). 
• Public .school technology program (Idaho Code § 33- I 002 .2 .i) . 
• Support provisions that  provide a safe environment  conducive to stu

dent learning and to maintain classroom discipline ( Idaho Code § 33-
1002.2.j). 

• Idaho student in formation management  system ( I daho Code § 33-
l 20A): 

· · Any addi tional amounts as required by statute to effect administrat ive 
adjustments (Idaho Code § 33c I 002.2� I). 

39  



I N FO RM A L  GUI DELI NES OF THE ATTOR N EY GEN ERAL 

Miscel laneous Funding Appropriated for Speci fic Purposes 
I n  addi tion, the legislature appropriates funds for specifical ly enumerated 
purposes, such as the fol lowing: 

• Summer school/alternati ve school programs ( Idaho Code § 33-
l 002C). 

• Property tax replacement ( Idaho Code § 33- 1 0020). 
• Appropriations for professional-technical schools  (ldaho Code § 33-

1 0020). 

Salary-Based Apportionment 
Each school district also is  entitled to salary-based apportionment funding, 
which is  calculated based upon a complex formula composed of four compo
nents: ( i) "support units;" ( i i )  a "staff allowance rat io;" ( i i i )  a "base salary;" 
and ( iv) the "average administrative and instructional experience and educa
tion index ."  The fundi ng formula for salary-based apport ionment is described 
at Idaho Code § 33- 1 004E. 

Categorical Funding 
ln addition to the recurring fundi ng programs described above, the legis lature 
also appropriates funds to support a variety of special programs and purpos
es on a non-recurring basis .  During past years, such fu nding programs have 
i nc luded appropriations in support of the fol lowing: 

• Technology grants 
• Achievement standards implementation funding 
• Safe and drug free schools program 
• Idaho reading initiative 
• Limited English proficiency funding 
• Funds for teacher suppl ies 
• Least restrictive environment/teacher train ing 
• Gifted and talented train ing 
• Teacher support program 

Other Miscel laneous Funding 
An additional source of publ ic school district funding  i n  the state is derived 
from lottery d iv idends and interest ( Idaho Code § 3 3-905). 
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November 25,  2003 

The Honorable C l i nt Stennett 
P.O. Box 475 
Ketchum, Idaho 83340 

The Honorable Wendy Jaquet 
P.O. Box 783 
Ketchum, Idaho 83340 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR G UIDANCE 

Dear Senator Stennett and Representative Jaquet: 

This letter i s  in  response to the questions presented i n  you r  October 
29, 2003 , i nquiry regarding the State of Idaho's domestic use preference. 

QUESTIONS PRESENTED 

1 .  Would you please c larify for the c ity the intent of the drafters 
of  our Constitution in establ ishing that the appropriation of 
water for domestic use takes priority o ver any other use or 
right .  

2.  How does one ( in  this case, the City of Gooding) protect and 
preserve its right to the use of i ts water for domest ic purpos
es? 

CONCLUSION 

A rticle XV, section 3 of the Idaho Consti tution authorizes the holder 
of a junior priority water right for domestic purposes to exercise a deli very 
preference over the holders of more senior water rights for other purposes 
when there is insufficient water to satisfy all users. In exercis ing this prefer
ence, however, the junior domestic right holder must pay just compensation 
to the holder of any non-domestic w ater right from whom water i s  taken i n  
order to comply w ith the provisions of artic le  I ,  section 1 4  of the Idaho 
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Constitution, which requires compensation for the taking of private property 
for publ ic and private use. 

The City of Gooding has at least two options i t  may pursue to pre
serve i ts rights to the use of water for domestic purposes in t imes of shortage 
without resort ing to an exercise of the domestic preference under articl e  XV, 
section 3 .  The City may seek coverage under an approved mitigation plan 
designed to m it igate the effects of the Ci ty 's j un ior priority water withdrawals 
on sen ior right rights, or it may purchase more senior water rights in the area. 

ANALYSIS 

A .  Artic le  XV, Section 3 o f  the ldaho Constitution 

On Ju ly  3 ,  1 890, Congress approved the Idaho Con stitution, i nclud
ing artic le  XV, section 3 .  With the exception of a 1 928 amendment that 
al lows the state to regulate waters for "power purposes," article XV, section 
3, has remained unchanged since 1 890. 1  Article X V, section 3 of the Idaho 
Consti tution present ly reads as follows: 

§ 3. Water of natural stream-Right to appropriate-State's reg· 
ulatory power-Priorities. The right to d ivert and appropriate the unappro
priated waters of any n atural stream to beneficial uses, shal l never be denied, 
except that the state may regulate and l imit the use thereof for power purpos
es. Priority of appropriations shall give the better right as between those. using 
the water; but When the waters of any natural stream are not suffident for the 
service of all those desiring the use of the same, those using the water for 
domestic purposes shall (subject to such limii.ations<as may be prescribed by 
law) have the preference over those claiming for any other purpose; and those 
using the water for agricul tural purposes shal l have preference over those 
using the same for manufacturing purposes . And in any organized min ing dis
trict those us ing the water for mining purposes or m i l l i ng purposes connect
ed with min ing, shall have preference over those us ing the same for manuc 
facturi ng or agricu ltural purposes . But the usage by such subsequent appro
priators shall be subject to such provisions of law regulating the taking of pri
vateproperty for public and priva.te iise, as referred to in section 14 of arti
cle I of this Constitution. 
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(Emphasis added.) 

B. Idaho Case Law Interpreting Article XV, Section 3 

I n  1 9 1 1 ,  the Idaho Supreme Court examined the mean ing of the 
domestic preference in  article XV, section 3 of the Idaho Constitution i n  
Montpe l ier M i ll ing Co. v. Ci ty of Montpe l ier, 1 9  Idaho 2 1 2, 1 1 3 P. 74 1 

( 1 9 1 1 ) . The Montpel ier Mi l l ing Company owned a flounn i l l  that di verted 
waters from Montpel ier creek. The mi l l  had been d iverting waters from the 
creek for beneficial use s ince 1 89 1 .  I n  Apri l 1 908, at a point two m i les above 
the M i l l i ng Company's point of diversion , the City of Montpel ier began 
divert ing waters froi11 the c reek for domestic use. In the w inter months that 
fol lowed, the Ci ty's diversion of water for domestic use resulted  in  a depri
vation of the Mi l l ing Company's non-domestic prior appropriation right .  

The M i l l ing Company sought to. enjoin the City from diverting w ater 
from the creek. A fter the M i l l i ng  Company's i nj unction was denied, it 
appealed the j udgment to the Idaho Supreme Court. On appeal,  the City 
argued that even though the Mi l l ing Company's water right was first in t ime. 
"it was the intent ion of the framers of the Consti tution [in article XV, section 
3] to make an appropriation of water for domestic uses a right superior to an 
appropriation made for manufacturing uses, wi thout reference to the time, or 
priority of such appropriations." Id. at 2 1 8, 1 1 3 P.2d at 743. The court !'eject� 
ed the C i ty of Montpe l ier's i n terpretation . 

We do not thihk that the language thus used in the 
Constitution was ever intended to have this effect, for it is 
clearly and explicitly pmvided in said section that the right 
to c!lvert mid appropriate the unappropriated waters of any 
naturalstreBm to beneficial uses shall never be denied;· that 
priori(v of appropriation shall g ive the better right as 
between those using the wate1: Thi s  clearly declares that the 
appropriation of water to a beneficial  use is a constitutional 
right, andthat the first in t ime is the first i n  right; without ref
erence to the use, but recognizes the right of appropriations 

for domestic purposes as superior to appropriations for other 
purposes, when the .waters of any natural stream are 1101 suf
.ficient for the service of all those desiring the same. This 
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section clearly recogn izes that the right to use water for a 
beneficial purpose is a property right, subject to such provi
sions of law regulating the taking of private property for pub
lic and private use as referred to in section 14, art. 1, of the 
Constitution. 

It clearly was the intention of the framers of the 
Constitution to provide that water previously appropriated 
for manufacturing pu171oses may be taken and appropriated 
for domestic use, upon due and fair compensation therefor. ft 

certainly could not have been the intention of theframers of 
the ConstitutiOn io provide that water appropriated for man� 

ufacturing purposes could thereafter arbitrarily and without 

compensation be appropriated for domestic purposes. 

It is c lear, therefore, that under the provisions of the 
above-quoted section of the Constitution, a municipality can
not take waterfor domestic ·  purposes which has been pre vi�·. 
ously appropriated for other benefidal uses without fully 
compensating the owner, and in this case it appearing that the 
respondent appropriated waters of Montpelier creek and 
applied the same to a beneficial use i n  1 89 1 ,  the appellant 
had no rightto interfere with such appropriation, . to the injury ·· 
ofthe respondent; without ful l  cornperisatiOn: · 

Jc/; at 219�2 1 ,  ll3 P. at 743A4:(emphasis added)o 

The Idaho Supreme Court found its interpretation of article XV, sec
tion 3, consistent ·.with an interpretation reached by the Colorado Supreme 
Court that examined a similar provision i n  the Colorado Constitution: 

ln the case ofTown ofSteding w Pawnee Extension 
. Ditch Co. , 42Cofo. 421 ; 94 Pac. 339; 1 5  L.R.A. (N.S.) 238; 
the Suprem(! Court of Colorado construed section 6, art. 1 6, . 
of the Constitution of that state, which is very similar to sec
tion 3, art. 1 5, of the Constitution of this state, and said: 

44 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

"Section 6, art. 16, Const., states that those u s i ng water for 
domestic purposes shall h ave the preference over those 
claiming for other purposes, but this provision does not enti
t le  one desiring to use water for domestic purposes, as 
i n tended by the defendant town of Sterl i ng, to take it  from 
another who has previously appropriated it for some other 
purpose, W i thout just cbmpensation. Rights to the use of 
Water for a beneficial  purpose, whatever the use may be, are 
property in the full sense of that term, and are protected by 
section 1 5 , art. 1 2, Const., which says that 'private property 
shall  not be .taken or damaged for publ i c  or private use with
out just compensat ion.' . . . .  That a c i ty or town cannot take 
water for domestic purposes which has been previously 
appropriated for some other beneficial purpose, without fo l l y  
compensating the owner, is  s o  clear that further discussion 
seems almost unnecessary. Any other conclusion would v io
l ate the most fundamental principles of  justice, and result in 
destroying most val uable riglits. It would violate that right 
protected by our Constitution, that property shall not be taken 
from the owner either for the benefit of the public or for pri
vate use without compensat ion to the ciwrier." · 

Montpel ier. 1 9  Idaho at 2 1 9-20, 1 1 3  P. at 743-44 . . 
C. Applying Article XV, Section 3 

. . 
Artide XV, sectiot1 3 ,  is not intende.d fo fu11Ct ion as an exception to · 

the prior appropriation doctrine. See Basinger, 30 !da)1o .289, 1 64 P . . 522 ; :  
Mcmtpel i er, 1 9 Idaho 2 1 2, J JJ P: 74l. ArtiC Je ·X\I, sectl6fr 3,· i s  l i l11 iied-'li1its •· 
appl ication and may only be invoked over non�domestic users "when the: 
waters of any naturalstream are not sufficient for the service of all .those .. . 
desiririg the use ofthe same . . . .  " The phrase ''.waters ofah)'natural sfream'; · 
has been construed for related purposes to i nclude surface water as well as 
ground water. See Idaho Code §§42- 1 03;  S i  Ikey v. Tiegs, 5 1  Idaho 344; .5. 
P;2d I 049 (1 93 1)  . 

. Once a domestic user has exercised its ,rights uncler article XV; sec" ·. 
ti on 3, the user must pay just compensation to the nori:.;domestic user as pro:-
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vided for in the last sentence of article XV, section 3 .  Just compensation for 
the water taken is necessary to comply with article I, section 1 4, which pro
vides: "Private property may be taken for public use, but not until a just com
pensation, to be ascertained in the manner prescribed by law, shall be paid 
therefor." 

D. How can the City of Gooding Protect and Preserve its Right to 
the Use of its Water for Domestic Purposes? 

Your letter indicates that the City of Gooding is concerned about the 
potential curtailment of its rights to dive1t water for domestic use under an 
anticipated order from the Idaho Department of Water Resources. The con
cern is assumed to arise from the Director of the Department of Water 
Resources' Order issued on February 1 9, 2002, creating Water District No. 
1 30, pursuant to the provisions of Idaho Code § 42-604. On January 8, 2003, 

the Director issued a further order extending the boundaries of Water District 
No. 1 30 to include an area encompassing the City of Gooding. The Director 
created Water District No. 1 30 to provide for the administration of water 
rights, pursuant to the provisions of chapter 6, title 42, Idaho Code, for the 
protection of prior surface and ground water rights. Among the duties to be 
performed by the watermaster for Water District No. 1 30 is the duty to: 
"Curtail out-of-priority di versions determined by the Director to be causing 
injury to senior priority water rights that are not covered by a stipu lated agree
ment or a mitigation plan approved by the D irector." 

As the holder of water rights within Water District No. 1 30, the City 
is subject to water delivery calls made by the holders of senior priority sur
face or ground water rights diverted from the same source or an intercon
nected water source. The principal means available to the City to protect 
against such a delivery call is lo participate in a mitigation plan approved by 
the Director of the Department of Water Resources that adequately mitigates 
for the effects of the City's diversions upon the source of water relied upon 
by the holders of the senior priority water rights making the delivery call. 

As a domestic user, the City may exercise its rights under article XV, 
section 3 ,  when there is insufficient water to service all users. W hile the City 
cannot take water from other domestic users pursuant to the preference in arti
cle XV, section 3, the City could take water from n on-domestic users, pro-
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vided the City pays just compensation to any non-domestic user for the va lue 
of the water taken. To avoid taking water from non-domestic users in ti mes 
of shortage, and being forced to pay just compensation, the City could pur
chase more senior water rights in  the area. 

S incere ly, 

Phi l l ip  J .  Rassier 
Deputy Attorney General 
Natural Resources Divis ion 

' In 1 928. the legislature proposed an amendment 10 artide XV, section 3: 'The right lo divert 
an<l appropriate the unuppropriated wuters of any nutural stream to bencficinl use shall never be denied. 
1•.rcep1 1'1m 1/w Sime may reg11/a1e and li111i1 the use 1/iereof for power 1111rposes. " S.L. 1 927. p. 59 1 ,  H.J.R. 
No. 1 3  (emphasis i n  original). The italicized amendment was subsequently approved by voters i n  the 
Novcrnber 1 928 general election. Id. 
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33-52 1 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 / 1 8/03 22 
42- 1 0 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3120103 5 
42- 1 03 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 /25/03 4 1  
42-2028 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/20/03 5 
42-203 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3120103 5 
42-203A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/20/03 5 
42-222 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3120103 5 
42-604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 1 /25/03 4 1  
42- 1 734 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3/20/03 5 
42- 1 734A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 3120103 5 
42- 1 736 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3/20/03 5 
67-6506 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 8/28/03 1 8  
73- 1 1 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 8/28/03 1 8  
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CERTlFICATES OF REV I EW OF THE ATTORNEY GENERAL 

The Honorable Ben Ysursa 
Secretary of State 
HAND DELIVERED 

January 30, 2003 

Re: Certificate of Review 
I n itiative Regarding the Idaho Judicial Accountabi l i ty Act of 
2004 (IJAA) 

Dear Secretary of State Ysursa: 

An initiative petition was fi led with your office on January 2, 2003.  
Pursuant to Idaho Code § 34- 1 809, this  office has reviewed the petition and 
has prepared the following advisory comments. rt must be stressed that, 
given the strict statutory time frame in  which this office must respond, and the 
complexity of the legal i ssues raised in this peti tion ,  this office's review can 

· only isolate areas of concern and c annot provide in-depth analysi s  of each 
issue that may present problems. Further, under the review statute, the 
Attorney General ' s  recommendations are "advisory only," and the petitioners 
are free to "accept or reject them in  whole or in part." 

BALLOT TITLE 

Fol lowing the fi l ing of the proposed initiative, this office wi l l  prepare 
short and long bal lot titles. The bal lot titles should impartial ly and succinct
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. Whi le our office prepares the 
ti tles, i f  petitioners would l ike to propose language with these standards in 
mind, we would recommend that they do so and thei r  proposed language wi l l  
be  considered. 

MATTERS OF SUBSTANTIVE IMPORT 

1 .  Introduction 

Entitled "The Idaho Judicial Accountabi l i ty Act of 2004" ("IJAA"), 
petitioners have presented a petition that seeks to substantially alter the judi-
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cial branch and system of Idaho. Specifically, petitioners seek to alter and 

implement the following: 

I .  The Elimination of  Judicial immunity. 

2 .  A Special Grand Jury ("SGJ") established to review any deci-

sion made in any court. 
3 .  Procedures for the removal o f  judges. 

4. Abolishment of the Judicial Council .  

5 .  Additional provisions related to the implementation o f  the 

Grand Jury. 

Most of the provisions of this measure would l i kely be struck down by a 

reviewing court as unconstitutional and a violation of the separation of pow

ers doctrine. 

The separation of powers doctrine recognizes that each branch of the 

government is intended to operate in its own sphere of authority subject only 

to those checks and balances expressly granted within the Idaho Constitution. 

Absent a constitutional amendment, this measure wil l  most l ikely be struck 

down. For additional consideration and review, an overview of the principal 

provisions of the Idaho Constitution related to this issue is provided below. 

2. Separation of Powers 

Article II, § I of the Idaho Constitution defines the departments of 

government and states the pol icy of separation of powers. Specifically, arti

cle II, § l ,  states: 

Departments of government.-The powers of the 

government of this state are divided into three distinct depart

ments, the legislative, executive and judicial ; and no person 
or collection of persons charged with the exercise of powers 

properly belonging to one of these departments shall exercise 

any powers properly belonging to either of the others, except 

as i n  this constitution expressly directed or permitted. 

The initi ative is a legislative power. Idaho Const. art. III, § I .  As a legisla

tive power, the initiative cannot regulate the powers of the courts, or act as an 
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oversight mechanism. Moreover, an in i tiative proposes a law that is statuto
ry in nature-laws passed by i n i tiative are on an equal footing with laws 
passed by the legislature. G ibbons v. Cenarrusa, No. 28408, 2002 WL 
834 1 49 ( Idaho May 3, 2002); Luker v. Curt is ,  64 Idaho 703, 1 36 P.2d 978 
( 1 943).  Laws of this k ind cannot alter constitut ional provis ions inc luding 
those which define and empower the courts . Johnson v. Diefendorf, 56  Idaho 
620, 57 P.2d 1 068 ( 1 936). Al l  j udicial power is vested w i th in  the courts. 

It i s  qu ite c lear that the Idaho Constitution expressly states that each 
branch of government is permitted to exerc ise those powers granted to it with
out encroachment from the other branches of  government. As can be read 
from the last sentence of art. I I ,  § I -no department may exercise the power 
of another department unless i t  is expressly permitted w i th in the Idaho 
Const i tut ion. The IJAA, as enacted through the in i t iative process, would 
unconstitutionally encroach on the powers of the j udicial branch because the 
statute would operate as an im permissible intrus ion into judicial power 
through the use of a legi slat ive power (the i n i tiative), wi thout an express con
st i tu tional grant of such power. 

The separation of powers among judic ia l ,  executi ve and legis lative 
was not merely a matter of convenience. The three branches or government 
are coordinate and yet, each, with in the administ ration of i ts own affairs, is 
supreme. The granting of  judicial power to the courts carries with i t ,  as a nec
essary inc ident, the right to make that power effect ive in the administration 

of justice under the constitution. See R. E. W. Const. Co. v. D istrict Court of 
Third J udicial Dist . ,  88  Idaho 426, 435-36, 400 P.2d 390, 396 ( 1 965).  Rules 
of practice and procedure are, fundamental ly, matters within the j udicial 
power and subject to the control of the courts in  the admin istration of  justice. 
The cou11s accept legis lative cooperation in rendering the judiciary more 
effect ive.  They deny the right of legislative do111 i11a11ce i n  matters of th is  kind. 
Dowl ing, The Inherent Power ld° the .Judiciary. Vol .  XX! ,  American Bar 
Association Journal, al 635. 

The IJAA in i tiat ive seeks to create an addi tional body with power to 
remove judges, review the decisions made by judges, and, in certain 
instances, i ndict a judge for a crime. Essential ly, this peti t ion creates an 
i mpermiss ib le legislative oversight mechanism for the courts. Creation of · 
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this body through statute is an impermissible exercise of judicial power by a 
legislative body. 

Article V of the Idaho Constitution defines the powers of the judicial 
branch of government. Specifically, art. V, § 2, states :  

Judicial Power-Where vested.-The j udicial 
power of the state shall be vested in a court for the trial of 
impeachments,  a Supreme Court, district courts, and such 
other courts i nferior to the Supreme Court as established by 
the legislature. The courts shal l  constitute a uni fied and inte
grated judicial system for administration and supervi sion by 
the Supreme Court. The jurisdiction of such inferior courts 
shall be as prescribed by the legisl ature. Until  provided by 
law, no changes shal l be made in the j urisdiction or in the 
manner of the selection of j udges of existing inferior courts. 

Reading this section in its entirety, the legislature is e mpowered to establish 
certain courts, however, once established, those courts are subject to the 
administration and supervision of the Idaho S upreme Court. The IJAA ini
tiative usurps this  constitutional, administrative, and supervisory power of the 
Idaho Supreme Court, by replacing it as the highest authority on the conduct 
of judges within the j udicial s ystem. This is i n  direct conflict with the above
q uoted constitutional provi sion. 

The above provision of the consti tution is a restriction upon the 
power of the legislature to l imit the j u risdiction conferred by the consti tution 
on the judicial department of the state. While the legislature may prov ide a 
proper system of appeals, and regulate by law, when necessary, the methods 
of proceedi ng in the exercise of the powers of all the courts below the Idaho 
Supreme Court, in doing so it has no power to prescribe a j urisdiction for the 
district courts of the state which is less broad than contained i n  Idaho Const. 

art. V, § 20. See Fox v. Flynn, 27 Idaho 580, 1 50 P. 44, 46 ( 1 9 1 5). 

The power o f  the legislature is  specifically l imited in other areas as 
wel l .  As can be seen in Idaho Const. art. V, § 1 3 :  
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Power of legislature respecting courts.- The leg
is lature shal l have no power to deprive the j u dicial depart
ment of any power or jurisdiction which right ly pertain s  to i t  
as a coordinate department of the government; but the legis
l ature shal l  provide a proper system of appeals ,  and regu late 
by law, when necessary, the methods of proceeding i n  the 
exercise of their powers of a l l  the courts below the Supreme 
Court, so far as the same may be done without confl ict  with 
this Constitution,  provided, however, that the legislature can 
provide mandatory minimum sentences for any crimes, and 
any sentence imposed shall  be not less than the mandatory 
minimum sentence so provided. Any mandatory minimum 
sentence so imposed shal l not  be reduced. 

This section operates as another l im i tation on the power of the legislature, or 
the in i tiati ve as an exercise of legis lative power, to control the courts. The 
IJAA init iative seeks to directly  invade the province of the judicial system 
through the legis lative process. 

3. The Initiative Violates Art. I, § 9 of United States Constitution 

The Un i ted States Constitution states: "No b i l l  of attain der or ex post 
facto law shal l be passed." U .S .  Const. art. I , § 9. To fal l  with in  the ex post 
facto prohibition, a law must be retrospective-that is ,  it must apply to events 
occurring before its enactment-and it must disadvantage the offender affect
ed by it, by altering the definition of criminal conduct or increasing the pun
ishment for the crime. Lynce v. Mathis, 5 1 9  U .S .  433 ,  1 1 7 S. Ct. 89 1 ,  896, 
1 37 L. Ed. 2d 63 ( 1 997). 

The JJAA clearly violates this provision because it states : "In a six
month period, which shal l  begin to run immediately upon the i nitial seating 
of the SGJ, a complainant may file  a complaint for judic ial misconduct which 
occurred prior to enactment  of this Act." IJAA p. 7, § 2540 (emphasis added). 
Clearly, the above provision would apply to events occurrin g  before the 
enactment of IJAA,  and disadvantages the "offender" by making an otherwise 
legal act at the t ime of the conduct, i l legal after the fact. A rev iewing court 
would most l ikely find this provision unconstitutional as an ex post facto l aw. 
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4. The Initiative Violates B oth the Due Process Clause and the 
Rights of the Accused 

Pursuant to the Fifth and S ix th A mendments of the United S tates 
Consti tution,  c it izens accused of crimes, criminal conduct, or conduct that 
creates puniti ve sanctions ,  are afforded basic rights related to the accusations. 
Paramount wi thin these rights is the right to Due Process as contained wi th in  
the Fi fth Amendment. According to Idaho Code § 1 8- 1 09, a "crime" is  
defined as :  

[A]n act committed or omitted i n  violation of a law forbid
d ing or commanding i t, and to which is annexed upon con
viction, e i ther of the following punishments: 

I .  Death 
2.  Imprisonment 
3.  Fine 
4. Removal from Office.; or 

5 .  Disqual i fication to hold and enjoy any office 
of honor, trust or profit in this state. 

ldaho Code § 1 8- 1 09. 

Accord ing to the IJAA, possible penalties for improper judicial con
duct within the ambiguously broad defin i tion of judicial misconduct i nc lude 
forfei ture of pay, forfeiture of retirement benefits, and removal from office. 
IJAA, supra. S i nce the IJAA is, i n  essence, proposing crimes and criminal  
procedures to be uti l ized within judicial misconduct cases, those charged wi th 
misconduct must be afforded the rights guaranteed them by the United S tates 
Constitution. 

A citizen charged under the IJAA is  presumed gui l ty. "Al l  complaint 
a l legations shall be liberally construed in the favor oftlze complainant . . . .  " 
IJAA, § 2535.  This runs direct ly counter to the Un i ted S tates ' system of  jus
tice, whereby the accused are presumed innocent. This merely h ighlights one 
instance of many where in  the rights of those charged are not protected by the 
IJAA. For e xample, the IJAA unconstitutional ly l i mi ts the rights of  the 
accused to trials by jury, unconstitutionally l imits peremptory chal lenges to 
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jurors, unconsti tut ional l y  creates juror qua l i fications  that v io late the  
Fourteenth Amendment, and violates the  prohibit ion against double jeopardy. 

5. Remedial Suggestions for Initiative Language and Organization 

I ncongrui ties with in  the language of the IJAA should be addressed. 
For example, the primary theme of the IJAA in i t iat ive is the e l im ination of  
judicial immunity for "judicial officers" as  defined wi th in  the in i t iative, bu t  
the provisions of the in it iat ive create a broad immuni ty protect ion for mem
bers of  the "Spec ia l  Grand Jury." This inconsistency cannot be reconci led on 
i ts face by any of the provisions of the init iat ive.  

The IJAA purports to create a vehicle by which j udicial conduct w i l l  
be overseen by a legislatively created "Special Grand Jury," but, i n  reali ty, the 
in it iat ive seems to create a vehicle by which the "Special Grand J ury" w i l l  
substitute its judgment for the conduct of the courts of  Idaho. The actual 
j urisdiction of  the "Special Grand Ju ry" is nebulous as wel l .  According to the 
ini t iat ive, a judge may issue a ru l i ng which i s  the subject matter of a com
plaint. An appeal of  the district court's j udgment may be taken, and the com
plaint lodged with the "Special Grand Jury." What happens if the "Specia l  
Grand Jury" makes a determination of  wrongdoing, and the appel late court 
affirms the decision of the d istrict court? This  occurrence cannot be recon
ci led. 

Final ly, the in itiative grants the "Special Grand Ju ry" v i rtual ly l imi t
less powers related to habeas corpus, i nd ictments, grants o f  temporary immu
ni ty, and criminal proceedings against  j udges. On their face, many of these 
provis ions are offensive to the rights of due process guaranteed by both the 
United States Const i tution and the Idaho Constitution. 

CONCLUSION 

I n the i n terest of t imel iness and brevi ty, thi s  rev i ew highl ights only 
the most consti tutional ly  offensive i ssues. Other i ssues that are highly prob
lematic i nclude the fiscal i mpact of th is measure if implemented, the creation 
of vary ing degrees of orig inal juri sd iction wi th the "Specia l  Grand Jury," the 
confusing regulation of both attorneys and j udges, and a myriad of  other con
stitutional flaws. Nearly every provis ion of this i n it iative contains e lements 
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in d i rect conflict with well-settled principles of state and federal constitution
al law. A reviewing court would most l ikely find the IJAA, in i ts entirety, to 
be unconstitutional .  

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style, and matters of substant ive import, and that the recommenda
tions set forth above have been communicated to petitioner Rose Johnson by 
deposi t  in the U.S.  Mai l of a copy of this Certificate of Review. 

Analysis by: 

Brian P. Kane 
Deputy Attorney General 
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The Honorable Ben Y sursa 
Secretary of State 
HAND DELIVERED 

February 28,  2003 

Re: Certificate of Review 
Initiative to Amend Idaho Code §§  36- l02(c); 36- 1 02(d); and 
36- 1 07(b) 

Dear Mr. Ysursa: 

An in i tiative petition was fi l ed w ith your office on February 3, 2003.  
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the fol lowing advisory comments . It must be stressed that, 
g iven the strict statutory time frame in which this office must respond and the 
complex ity of the l egal issues raised in this petition, this office's review can 
only i solate areas of concern and cannot provide in-depth analys is  of each 
issue that may present problems.  Further, under the review statute, the 
Attorney General 's recommendations are "advisory only," a nd the petitioners 
are free to "accept or reject them in whole or in part." 

BALLOT TITLE 

Following the fil ing of the proposed initiative, our office wi l l  prepare 
short and long bal lot titles. The ballot tit les should impartia l ly and succinct
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. Whi le our office p repares the 
titles, if petitioners would l ike to propose language with these s tandards i n  
mind, w e  wou ld recommend that they d o  so, and their proposed language w i l l  
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

Entitled "Initiative to Amend Title 36 that Governs the Idaho Fish 
And Game Commission" (the "initiative"), petitioners apparently seek to 
amend Idaho Code § §  36- 1 02(b); 36- l 02(d) ; and 36- 1 07(d). The proposed 
amendments are outlined and reviewed below: 
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A. Proposed Amendments to Idaho Code § 36- 1 02(b): 

I .  Creation of a Cit izens Wildl ife Advisory Counc i l  (CWAC) 
for each of the seven regions; 

2. E l im in ate the service of Commissioners to be at the pleasure 
of the Governor, Commissioners may only be removed for 
cause; 

3 .  E l i m inate the restriction on party (pol i t ical) affi l iat ion; 
4.  Create a Ci tizen Wi ldl i fe Advisory Counc i l  (CWAC), from 

which Commission members wou ld be nominated. 

B. Proposed Amendments to Idaho Code § 36- 102(d) :  

1 .  N u m beri ng the regions instead of geographical  region 
descriptions ; 

2 .  A mend the geograph ical boundaries of  two regions by 
real i gn ing the counties in each region;  

3 .  Increase the length of the term from four (4) to six (6) years; 
4.  Provide for staggered terms. 

The Idaho Fish and Game Commission is created pursuant to statute. Idaho 
Code § 36- 1 0  I .  Offices of legi slative creation can be mod i fied, control led, or 
abol ished by the legis lature. See Smyl i e  v. Wi l l iams, 8 1  Idaho 335,  34 1 P.2d 
45 I ( 1 959). The in i t iat ive is recognized by the Idaho Constitution as a leg
islative power; therefore, these changes may be made through an i ni tiative. 
Id. ;  Idaho Const .  art. I II, § I .  As a result, the proposed amendments to Idaho 
Code § §  36- 1 02(b) and 36- 1 02(d) do not appear to violate any provis ions of 
the state or federal constitutions. 

C. The Proposed Amendment to Idaho Code § 36- 107(b) Appears to 
Violate the Idaho Constitution 

The proposed in itiative seeks to amend Idaho Code § 36- 1 07(b) as 
fol lows: 

The commission shal l govern the financia l  pol ic ies of the 
department and shal l fix the budget for the operation and 
mainte nance of  i ts work for each fiscal year and th is  budget 
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can not [sic] be amended by the Idaho s tale legis l ature with
out the approval of five (5) commissioners .  Said budget shal l 
not be exceeded by the director. 

I n itiat ive, p. 2. 

The prohi bi t ion of budgetary amendments by the legis lature wi thout 
a supermajority of  commissioners ' approval, wi thi n th i s  prov ision, violates 
several provisions of the Idaho Constitu tion . This provis ion appears to vio
late art. I I ,  § I ,  related to the separat ion of powers based upon i ts appl ication 
to the legis lature and the executive branches. But more importantly, a spe
c i fic process is outl i ned within the Idaho Constitution for the passage of b i l l s ;  
the proposed amendment seeks to alter this process by statute. I t  i s  axiomat
ic that the Idaho Constitution cannot be amended by statute without speci fic 
constitut ional authorization . Absent  such authorization,  th is  a l terat ion is 
unconst i tut ional . 

Specifical ly, passage of b i l l s  is governed by art. 1 1 1  of  the Idaho 
Constitution. Artic le  I I  I .  § 1 5 , out l ines the manner of passing bi l l s .  As pro
vided for w ithin the proposed in i tiati ve, the legis lature must seek the approval 
of the Idaho Fish and Game Comm ission prior to amending fish and game's 
budget recommendation . The proposed in it iat ive seeks to insert the fish  and 
game commission i n to the process by requiring their approval on certai n leg
islative acti vities. A l im i tation such as this must be expressly provided for 
within the Idaho Constitut ion.  This  i s  not contemplated anywhere wi th in  the 
Idaho Constitution .  

Coordinately, the proposed i ni t iative could be i nterpreted lo  create a 
fish and game "veto" of  legis lative action related to fi sh and game's budgets . 
This is also unconstitutional . The veto power is expressly l im i ted to the gov
ernor in the Idaho Constitution by art. I V, §§ I 0 and 1 1 . There is no provi
sion grant ing any other entity with i n  the State of  Idaho the power to veto a 
b i l l  passed by the legis lature .  

Fi nally, art. V il of the I daho Consti tution out l i nes the system of 
finance and revenue for the Stale of I daho. The legislature i s  granted p lena
ry authori ty over this system by the Idaho Constitution.  S peci fi cal ly, art. V I I ,  
§ 1 1 , mandates that the appropriations o f  the legis lature cannot exceed the 
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revenue (balanced-budget requ i rement). The proposed in i tiative contains no 
mechanism to ensure that thi s  provision of the Idaho Constitution would not 
be  v iolated, and c learly infringes upon the legis lature 's  power to balance the 
b udget under art. V il, § 1 1 .  

Article VII, § 13 of the Idaho Constitution requ ires that money 
expended from the treasury m ust be done by appropriations made accord ing 
to law. As previously outl ined with i n  this review, the Idaho Constitution out
l i nes a speci fic process for the passage of bil ls .  Case law has defined an 
appropriation as the authority, from the legislature, given in legal form to the 
p roper officers, to pay from the publ ic moneys, a specific sum. Mcconnel v. 
Gal let, 5 1  Idaho 386, 6 P.2d 1 43 (1 93 1 ) ; Jackson v. Gallet, 39 Idaho 382, 228 
P. 1068 ( 1 924); Herrick v. Gal let, 35 Idaho 1 3, 204 P. 477 ( 1 922). The pro
posed init iative's i mp roper infringement into the legislative authority to set 
appropriations violates this provision of the Idaho Constitution. 

CONCLUSION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive i mport and that the recommenda
tions set forth above have been communicated to petitioner Jerry Conley by 
deposit in the U .S .  Mai l  of a copy of this certificate of rev iew. 

Analysis by: 

B rian P. Kane 
Deputy Attorney General 
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The H onorable  Ben Ysursa 
Secretary of S tate 
HAND DELIVERED 

March 5, 2003 

Re: Cert ificate of Review 
Proposed Init iative to Create a Sales Tax Exemption for Food 

Dear Mr. Ysursa: 

An in i t iative peti tion was filed with your office on February 1 2 , 2003 . 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
prepared the fol lowing advisory comments. It must be stressed that, g iven the 
strict  statutory time frame in which this office must respond and the com
plexi ty of the legal issues raised in this petition, this  office's review can only 
isolate areas of concern and cannot provide in-depth analysis of each issue 
that may present problems. Further, under the review statute, the Attorney 
General's recommendations are "advisory only." The petit ioners are free to 
"accept or reject them i n  whole or in part." The opinions expressed in this 
review are only those which may affect the legal ity  of the in i tiative. This 
office offers no  opinion with regard to the pol icy issues addressed or the 
potential revenue impact to the state budget. 

BALLOT TITLE 

Fol lowing the fil ing of the proposed initiative, our office wi l l  prepare 
short and long ballot t i t les. The bal lot titles shoul d  impartial ly and succ inct
ly state the purpose of the measure without being argumentative and w ithou t 
creating prejudice for or  against the measure. Whi le  our office prepares the 
titles, if pet i t ioners would l i ke to propose language with these standard i n  
mind ,  we would  recommend that they d o  s o  and their proposed language wi l l  
be  considered. 

MATTERS OF SUBSTANTIVE IMPORT 

Petit ioners seek to create a new section in the exemptions to the Sales 
Tax Act, Idaho Code §§ 63-360 I ,  et seq. The purpose of the proposed in i ti a-
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t ive is to exempt "food products" from the sales and use tax . The defin i tion 
of  "food products" is not spel led out in the proposed statute, but instead is 
ident i fied as "those i tems that can be purchased by food stamps issued by the 
Department of Agriculture of the Uni ted States of America" and a " l is t  of 
such items can be found in C.F.R. 27 1 .2, as it presen tly  reads, or as it may be 
amended to read i n  the future." There are several problems wi th this refer
ence to the federal regulat ion which may constitute an unconstitut ional dele
gation of state legislative power to another government. 

A. A Function of the Legislature Cannot Be Delegated to Another 
Entity 

Article lll, § I of the Idaho Consti tution vests the legis lat ive power 
of the state i n  the senate and house of representatives, and in the people 
through the i n it iat ive process. This legislative power cannot be delegated to 
any other governmental authori ty. State v. Nelson, 36 ldaho 7 1 3, 2 1 3  P. 358  
( 1 923). In  Idaho Savi ngs & Loan Ass' n v. Roden, 82 Idaho 1 28,  350 P.2d 225 
( 1 960), the legislature enacted a statute which, as a cond it ion precedent of 
doing busi ness, required al l local savings and loans to comply wi th the regu
l ations adopted by certai n  federal agencies, and abide and conform with any 
amendment to Title 4 of the National Housi ng  Act ( 1 2  U.S.C.A. §§ 1 70 1 ,  et 
seq.) which may become effecti ve after the ldaho statute. The court struck 
down the Idaho statute, holding it was an unconstitutional delegation of  
authority contrary to art. I I I ,  § 1 .  The court he ld  that a l l  legislat ive power i s  
vested i n  the legis lature o f  the State o f  Idaho, and the legislature cannot del
egate i ts authority to another government or agency in v iolation of the Idaho 
Constitution.  1daho Savings and Loan v. Roden, 82 Idaho at 1 34, 350 P.2d 
228-29. 

The same rationale app lies to legis lat ion enacted by the in i tiati ve 
process. Laws passed by in i t iative are on equal footing w ith  legislation 
enacted by the legislature, and the two must comply wi th the same constitu
t ional requirements. .Westerberg v. Andrus, 1 14 Idaho 40 1 ,  757 P.2d  664 
( 1 984 ) .  In short, an i n it iative cannot delegate a leg islative function to anoth
er governmental entity. 

Here, the proposed i nit iat ive refers to the defini t ion of food as con
ta ined in the Code of Federal Regulations, as it may be amended from t ime to 
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t ime.  I t  appears that by using th i s  defi ni t ion, the drafters of the in i t iative may 
be delegating the legisla tive function to another governmenta l  body in viola
tion of art. I l l ,  � I .  A court of competent jurisd iction cou ld  find a l l  or part of 
the exemption in i t i at ive ,  if enacted, to be unconstitutional .  

One remedy the drafters should consider i s  to l i st the speci fic items 
from the Code of Federal Register as it ex ists in its present stale, or to devel
op a di fferent defin i t ion of food and spec i fy that in the proposed statute . One 
possible source for a un i form defin it ion of "food and food products" i s  con
tai ned in the proposed mu l t i state "Stream l i ned S ales and Use Tax 
Agreement." For your reference, a copy of the agreement may be found on 
the web page of  the Nat ional Cenference of State Leg is latures 
(www.ncs l .org). 

B. The Definition of "Food Products" is Confusing 

Notwithstanding the above concern, the reference to the Code of 
Federal Regu lations is flawed for several other reasons. First, the correct ci ta
t ion shou ld be 7 C.F.R .  § 27 1 .2 (2003).  As it now reads. the ini t iat ive refers 
to "C. F.R.  27 1 .  Section 27 1 .2 ." 

Second, there is no defi n it ion of  "food products" i n  the referenced 
federal regulation. There is a definit ion of "el ig ible foods" which i ncludes, 
among other th ings. "any food or food product i n tended for human consump
tion except alcohol ic beverages, tobacco, and hor foods and hot food products 
prepared for immediate consumption." 7 C.F.R.  * 27 I .2. Thus, the reference 
to "food products" shou ld, at a m inimum, be changed to "e l ig ible foods." 

The defin i tion of el igible foods in C. F.R .  excludes hot foods prepared 
for immediate consumption. The proposed in i t iat ive statute excludes food 
products when furnished, prepared. or served for consumption ut or near the 
location where the food products are sold. Thus, in  some respects. the exclu
sions overlap and may result in some confusion.  For example, s i nce most 
restaurant food is excluded in the C.F.R. defin i t ion, is the statute attempting 
to exclude other food or is it s imply repeti tive? The solut ion to this problem 
is dependent upon the defini t ion of food that the drafters adopt . 
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CONCLUSION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style and matters of substantive import and that the recommenda
tions set forth above have been communicated to petitioner Ronald D. Rankin 
by deposi t  in the U.S. Mail of a copy of this certificate of review. 

Analysis by: 

Brian N icholas 
Deputy Attorney General 
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Attorney General 
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The Honorabl e  Ben Ysursa 
Secretary of S tate 
HAND DELIVERED 

M arch 1 1 , 2003 

Re: Certificate of Review 
In itiative Regardi ng the Reso1t County Sales Tax 

Dear M r. Ysursa: 

An in i tiative petition was filed with your office on February 1 2, 2003. 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the fol lowing advisory comments. I s tress that, given the strict 
statutory t ime frame in which th is  office must respond, and the complexity of 
the issues raised in this petition, this review can on ly  isolate areas of concern 
and cannot provide an i n-depth analysis of each issue that may present prob
lems. Further, under the review statute, the Attorney General 's recommenda
t ions are "advisory onl y," and the peti tioners are free to "accept or rej ect them 
in whole or in part." 

BA LLOT TITLE 

Fol lowing the fil ing of the proposed in itiative, this office w i l l  prepare 
short and long bal lot t i tles. The ballot t i t les shoul d  impart ia l ly and succinct
l y  state the purpose of the measure without being argumentative and without 
creating prejudice for or against  the measure. Whi le  this office prepares the 
t i t les, if petitioners would l ike to propose language with these standards in  
m ind, we recommend they do so and thei r  proposed language wi l l  be consid
ered. 

MATTERS OF SUBSTANTIVE IMPORT 

Entitled the "Resort County Sales Tax," the petit ion seeks to permit  
resort counties to impose a countywide sales tax, of which a portion of the 
revenue w i l l  be used for local property tax rel ief. This pet i t ion is an attempt 
to reinstate a l ocal option county sales tax similar to one the Idaho Supreme 
Court struck down i n  2002. In Concerned Citizens of Kootenai County v. 
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Kootenai County, 1 37 Jdaho 496 (2002), the court held u nconsti tutional the 
entirety of the Resort County Act (the "Act"), which general ly  provided that 
voters in resort counties could approve a local sales or use tax to accommo
date the influx of tourists. The statute was held unconstitutional because the 
defin i tion of "resort county" in the Act was drawn in such a way as to apply 
only to Kootenai County. This made the Act a local and special law i n  viola
tion of art. I I I ,  § 1 9  of the Idaho Constitution. The petit ion's major features 
are out l i ned as fol lows: 

I .  The definition of "resort county" is  modeled on language 
found in the C ity Property Tax A lternatives Act of 1 978 ,  cod
i fied i n § §  50- 1 043 through 50- 1 049, Idaho Code. This Act 
permits certai n  resort c it ies to impose a local sales  tax . A 
resort county must have a population in excess of 1 7,000 and 
"derive a major portion of its economic wel l -bei ng from 
businesses cateri ng to recreational needs and meeting needs 
of people traveling to that destination county for an extended 
period of t ime." This definit ion appears to be sufficiently 
inclusive to avoid the flaw of being a local or special l aw. 
B laine County, for example, meets the population require
ment and, presumably, the other requirements as wel l .  

2 .  The petition provides that county commissioners may imple
ment a county sales and use tax if it is approved by 60% of 
county voters. 

3 .  The petition establ ishes a county property tax rel ief fund into 
which must be placed a minimum of 50% of any revenue 
received from the county sales or use tax . The money  in th is  
fund is  to be d istributed to the county and c ities in  the coun
ty. Money not placed in  the property tax rel ief fund shall be 
d istributed to ci ties in the resort county in the manner 
approved by county voters. I f  a city in the resort county 
already has a c i ty sales tax implemented pursuant to statute, 
it is not entitled to share in revenue received pursuant to the 
county sales or use tax .  The county sales or use tax wi l l  not 
operate in any c ity that has a c i ty sales tax . 
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4. The petition establi shes certain requirements for the ordi
nance to be submitted to county voters. These requirements 
are l argely modeled on the provisions of § 50- 1047, Idaho 
Code. 

Thi s measure does not appear to present any legal i ssues. 

CONCLUSION 

I HEREB Y  CERTrFY that the enclosed measure has been reviewed 
for form, s tyle and matters of substant ive import and that the matters set forth 
above have been communicated to petit ioner Ron Rankin by deposi t  in the 
U .S .  Mai l of a copy of this certificate of review. 

A nalysis by: 

Carl E. Olsson 
Depu ty Attorney General 
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The Honorable  B en Ysursa 
Secretary of State 
HAND DELIVERED 

June 4, 2003 

Re: Certificate of Review 
lnitiative Regarding the Idaho Jud icial Accountabi l i ty Act of 
2004 CIJAA) 

Dear Secretary of State Y sursa:  

An i ni ti ative petition was fi led with your office on May 7, 2003 . 
Pursuant to Idaho Code § 34- 1 809, thi s  office has revi ewed the petition and 
has prepared the fol lowing advisory comments. It must be stressed that, 
given the strict statutory time frame in wh ich th i s  office m ust respond, and the 
complexity of the legal issues raised in this peti tion, thi s  office's review can 
only i solate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney Genera l 's recommendations are "advisory onl y," and the petitioners 
are free to "accept or reject them in whole or i n  part." 

BALLOT TITLE 

Following the fil ing of the proposed i ni ti ative, this office w i l l  prepare 
short and long bal lot titles. The ballot titles should impartially and succinct
ly state the purpose of the measure without being  argumentative and without 
creating prejudice for or against the measure. Whi le our office prepares the 
t i tl es, if petit ioners wou ld l i ke to propose language with these standards i n  
m ind, w e  would recommend that they d o  so and their proposed l anguage w i l l  
be  considered . 
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MATTERS O F  SUBSTANTIVE IMPORT 

1 .  I ntroduction 

Enti t led "The Idaho Jud icial Accountabi l i ty  Act o f  2004" (" IJAA''), 
pet i tioners have presented a petition that seeks to substant ia l ly  alter the judi
c i al brunc h  and system of Idaho. Spec i fical ly, petit ioners seek to al ter and 
i mplement  the fol lowing: 

I .  The E l imi nation of Judicial Immun i ty. 
2. A Special Grand Jury ("S GJ") establ ished to review any dec i-

sion made in any court. 
3 .  Procedures for the removal of judges . 
4 .  Abol i shment of the Judicial Counc i l .  
5 .  Addi tional provisions re lated to  the implementat ion of  the 

Grand Jury. 

M ost of the provisions of this measure would l i ke ly  be struck down 
by a reviewing court as unconstitutional and a violat ion o f  the separation of 
powers doctrine. Each of these provisions were rev i ewed w ithin the 
Certi ficate of Review issued on January 30, 2003 . This  o ffice notes that the 
i n i t iat ive submitted on May 7, 2003, and the in i t iative submitted on January 
3, 2003, are subs tant ia l ly s imi lar i n  form, verbiage, and potential e ffect. I n  
t h e  interest o f  brevity, the January 30, 2003, Cert i fi cate of  Review is  adopted 
and incorporated into this cert i ficate of review i n  its en t i rety and atlached 
hereto for your conven ience. 

A lthough substantively the same, the newest i teration of this initia
ti ve may be more constitut ional ly offensive than previous vers ions, as out
l ined below. 

2. Departments of Government 

Art ic le I I , § I of the Idaho Constitution defines the departments of  
government and states the pol icy of  separation o f  powers. Spec i fi cal ly, art. 
I I ,  § 1 ,  states: 
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Departments of government.-The powers of the 
government of this state are div i ded into three disti nct depart
ments ,  the legislative, executive and j udicial; and no person 
or col lection of persons charged with the exercise of powers 
properly belonging to one of these departments shall exercise 
any powers properly belonging to either of the others, except 
as in th is  constitution expressly directed or pennitted. 

The most recent vers ion of the Idaho Judicial  Accountabil i ty Act of 2004 
changes the name of the j udicial accountabil i ty entity from that of a "Special  
Grand Jury" to the "Idaho Judicial Accountabi l i ty Commiss ion ."  This  "com
mission" i s  created as an entity i ndependent of the legislative, executive, or 
jud icial branches of government; in essence, a fourth branch of government. 
This i s  patently unconstitutional .  The branches of government are clearly 
del ineated within at1. II, § I of the Idaho Consti tution . Any  new branch of 
government must be outlined with in  art. II, § 1 of the Idaho Constitution. A 
change of this magnitude must be made through a constitutional amendment. 
A review i n g  court would most l ikely fi nd that the Idaho Judic ial  
Accountab i l i ty Act of 2004 i s  unconstitutional for this reason. 

3. A Note About Word Choice 

Consistent wi th this office's statutory duty to review proposed in i tia
tives for m atters of  style and substantive i mport, this office makes the fol
lowing observation related to style within the proposed Idaho Judicial 
Accountabi l i ty Act of 2004. The use of the term/abbreviation "A.D." i s  
superfluous. 

Also, unnecessary words are u sed to describe the Uni ted States 
Constitution and the B i l l  of Rights. For example, the U.S .  Constitution i s  
described a s  "the 1 7 89 Constitution for the Uni ted States o f  America includ
ing the 1 7 9 1  Bi l l  of Rights ." These descriptive words are meaningless. The 
Uni ted States is governed by the Constitution as the supreme law of the land, 
which i nc ludes the B il l  of  Rights. M'Culloch v. State of Maryland, 1 7  U.S .  
3 1 6, 360 ( 1 8 1 9) .  F inally, the Declaration of Independence i s  referenced, but  
i t  must  be noted that the Declaration of  Independence has  no force or  effect 
of law. 
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CONCLUSION 

As noted with in the January 30, 2003, Cert ificate of Review and the 
current certi ficate of  review, the I daho Jud icial Accountab i l i ty Act of 2004 
contains constitutional i n firmi ties, contradictions, and confusing terminology. 
It is beyond the scope of this review to defin i tively point out each and every 
transgression, but rev iew of the January 30, 2003, Certi ficate of Review, 
which is adopted and i ncorporated herein,  and th i s  certi ficate of review reflect 
that upon review by a court o f  competent jurisdiction, the Idaho J udicia l  
Accountabi l i ty Act of  2004 wil l  l i kely be found unconsti tutional. 

I HEREBY CERTIFY that the enclosed measure has been revi ewed 
for form, style, and matters of substantive import, and that the recommenda
tions set forth above have been communicated to petitioner Rose J ohnson by 
deposit in the U.S .  Ma i l  of a copy of this cert ificate of review. 

Analysis by: 

Brian P. Kane 
Deputy Attorney General 
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The Honorable Ben Ysursa  
Secretary of S tate 
HAND DELIVERED 

Ju ly  I O, 2003 

Re: C erti ficate of Review/Proposed I n it iat ive to 
Repeal the  Right to Work Law (Idaho Code §§ 44-200 1 to  
44-20 1 2) 

Dear Secretary of S tate Ysursa: 

An initiat ive petition was fi led with your office on May 22, 2003 . 
Pursuant to Idaho Code § 34- 1 809, this office has rev iewed the peti tion and 
prepared the fol lowing advisory comments. It must be stressed that, g iven the 
strict statutory ti me frame in  which this office must respond and the com
plex i ty of  the legal issues raised in this pet i tion, this office's review can only 
isolate areas of  concern and cannot provide in-depth analysis of  each issue 
that may presen t  problems. Further, under the review statute, the Attorney 
General 's recom mendations are "advisory only. " The pet i t ioners are free to 
"accept or reject them in whole or in part ."  The opinions expressed in this  
review are only those which may affect the legal i ty of  the i nit iative. This  
office o ffers no opinion with regard to the pol icy issues raised by this pro
posed in i tiative. 

BALLOT TITLE 

Fol lowing the fi l ing of the proposed initiative, our  office w i l l  prepare 
short and long bal lot t i t les. The bal lot titles should i mpartia l ly  and succinct
ly  state the purpose of the measure wi thout being argumentative and without  
creating prejudice for or  against the measure. Whi le our office prepares the 
ti tles, if peti tioners wou l d  l ike to propose language wi th these standards i n  
mind, we would  recommend that they do so  and their proposed l anguage w i l l  
be  considered. 
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MATTERS OF SUBSTANTIVE I M PORT 

Pet i t ioner has submitted a proposed i n i t iat ive seeking to repeal Idaho 
Code �§ 44-200 I to 44-20 1 2, commonly known as Idaho's "Right to Work" 
law. As a series of legislative enactments, these code sect ions are subject to 
repeal by the i n i t i a t ive power reserved to the people by the Idaho 
Constitut ion .  Idaho Const. art. 1 1 1 ,  § I .  

Article I l l .  § I of the Idaho Consti tut ion vests the legislat ive power 
of the state i n  the Senate and House of Representati ves, and in the people 
through the i n it iative process. Laws passed by in i t iat ive are on equal foot ing 
wi th leg is la t ion enacted by the legislature, and the two must comply with the 
same consti tu t ional requirements. Westerberg v. Andrus, 1 1 4 Idaho 40 I .  757 
P.2d 664 ( 1 984). As both the proposed in i t iat i ve and the law it seeks to repeal 
are interpreted to be on "equal footi ng," this proposed in i t i at ive does not 
appear to rai se any s ignificant legal issues. 

CONCLUSION 

I H EREB Y C ERTI FY that the enclosed measure has been rev iewed 
for form. s ty le and matters o f  substant ive import and that the recommenda
t ions set forth above have been communicated to peti t ioner B arbara A. Harris 
by deposit in the U . S .  Mail of a copy of this certifi cate of review. 

Analysis by: 

Brian P. Kane 
Deputy Attorney General 
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Si ncere ly. 
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The Honorable Ben Ysursa 
Secretary of S tale 
HAND DELIVERED 

Ju ly 22, 2003 

Re: Certi ficate of Review 
I nitiative to Amend Idaho's School Funding 

Dear Secretary of State Ysursa: 

An i ni tiative petition was filed with your office on June 26, 2003 . 
Pursuant to Idaho Code § 34- 1 809, this office has reviewed the petition and 
has prepared the following advisory comments. It m ust be stressed that, 
given the strict statutory t ime frame in which thi s  office must respond and the 
complexity of the legal issues raised in this petition, th is  office's review can 
only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, u nder the review statute, the 
Attorney General 's recommendations are "advisory only," and the petitioners 
are free to "accept or reject them in whole or in part." 

BALLOT TITLE 

Fol lowing the fi l ing of the proposed in it iative, our office wi l l  prepare 
short and long ballot titles. The ballot ti tles should impartial ly  and succinct
ly state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares the 
titles, if petitioners would l ike to propose language with these standards in 
mind, we would recommend that they do so, and their proposed language wi l l  
be considered. 

MATTERS O.F SU BSTANTIVE IMPORT 

Petitioners have submitted the fol lowing:  

We, the undersigned citizens and qual i fied electors of the 
State of Idaho, respectfully demand that the fol lowing pro
posed law, to-wit: 
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All  publ ic school districts in  Idaho shal l  receive 
funding at a per pupi l level greater than that of  the 
lowest fi ve percent (5%) of the publ ic  school d i s
tric ts in the entire Uni ted States. 

shal l  be submitted to the qual ified electors of the State of  
Idaho, for the i r  approval or reject ion a t  the regular general 
election to be held on the 2"a day of November, A .O . ,  2004 . 

A l though this is a proposal for tl new law, it does not conta in  a tit le, a chap
ter or any other i ndication of where wi thin the code i t  should be placed . This 
is problematic for organizational reasons with in the Idaho Code. 

I. The Proposed I nitiative Appears Contrary to the Idaho 
Constitution 

The requ i rement that the legislature fund a l l  school districts with in  
I daho "at a per pupi l  level greater than that of the lowest five percent (5%)  of 
the publ ic school d istricts in  the ent ire United States" appears to be l egal ly 
i neffect ive. The creat ion, destruction, expansion or contraction of school dis
tricts is a legislat ive fu nction. Idaho Constitution, art. IX ,  § I ;  art. I I I ,  § I .  
The legislature has plenary power i n  such matters. In  re Common School 
Dists. Nos. 1 8  and 2 1 ,  52 Idaho 363, 1 5  P.2d 732 ( 1 932). Article VII of the 
Idaho Consti tution outl i nes the system of finance and revenue for the S tate of 
Idaho. To be effective, any mandates upon the legislature must have a con
stitutional base. 

A rticle V I I , § 1 1  of the Idaho Consti tution mandates a balanced budg
et. Spec i fical l y, passage of b i l l s  is  governed by art. I l l  of the Idaho 
Constitution. Article I l l , § 1 5 , out l i nes the manner of pass ing b i l ls .  As pro
v ided for with in  the proposed in i tiat ive, the legis lature wou ld be restricted to 
funding on a per pupi l  basis at a m in imum level set by externa l  measure .  The 
proposed i n it iative seeks to el im inate the legislature 's consti tutional authori 
ty related to the setting of budgets for the state. A l imitation such as this must 
be expressly provided for within the Idaho Constitution. 
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Article VIJ ,  § 1 3  of the Idaho Consti tution requires that money 
expended from the treasury must be done by appropriations made according 
to law. The Idaho Constitution outl ines a specific process for the passage o f  
bi l ls .  Case law has defined a n  appropriation as the authority, from the legis
lature,  given in  legal form to the proper officers, to pay from the public mon
eys, a specific sum. McConnel v. Gal let, 5 1  Idaho 386, 6 P.2d 1 43 ( 1 93 1  ) ;  
Jackson v. Gallet, 39 Idaho 382, 228 P. I 068 ( 1 924 ) ; Herrick y. Gallet, 35 
Idaho 1 3 , 204 P. 477 ( 1 922). The proposed initiative ' s  improper infringement 
i nto the legislative authority to set appropriations, i f  effective, v iolates thi s  
provis ion o f  the Idaho Constitution. 

I I .  Legislative Functions Cannot B e  Delegated Elsewhere 

Article II I ,  § 1 of the Idaho Constitution vests the legislative power 
of the state in the senate and house of representati ves, and in the people 
through the in itiative process. This legislative power cannot be delegated lo 
any other governmental authority. State v. Nelson, 3 6  Idaho 7 1 3 , 2 1 3  P. 358 
( 1 923) .  In  Idaho Savings & Loan Ass 'n  v. Roden, 82 Idaho 1 28, 350 P.2cl 225 
( 1 960), the legis lature enacted a statute which, as a condition precedent o f  
doing busi ness, required all local savings and loans to comply with the regu
lations adopted by certai n federal agencies, and abide by and conform with 
any amendment to Ti t le 4 of the National Housing Act  ( 1 2  U .S .C.A. §§ 1 70 I ,  
et seq.) which may become effective after the Idaho statute. The court struck 
down the Idaho statute holding it was an unconstitutional delegation of 
authority contrary to art. lll, § I .  The court held that all legislative power i s  
vested in the legislature of the State o f  Idaho, and the legis lature cannot del
egate its authority to another government or agency in violation of  the Idaho 
Constitution .  82 Idaho at 1 34, 350 P.2d at 228-30. 

The same rationale appl ies lo legislation enacted by the in itiative 
process. Laws passed by i nitiative are on equal footing with legislation  
enacted by the legislature, and the two musl comply with the same conslitu
tional requirements .  Westerberg v. Andrus, l l 4 Idaho 40 1 ,  757 P.2d 664 
( 1 984). In short, an i nitiative cannot delegate a legis lative function to anoth
er governmental entity, nor can it restrict the acti ons of future legislatures 
absent a constitutional mandate. 
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Here, the proposed in i tiati ve mandates funding  at a "per pupi l level 
greater than that of the lowest five percent (5%) of the public school d istricts 
in the entire Uni ted States." It appears that by us ing this defini t ion,  the 
drafters of the ini tiative may be delegating the legis lat ive function to a nother 
governmental body or some unnamed group in violation or art. I l l , * I .  No 
showing is made clari fying the standards of measurement, who wi l l  compile 
these resul ts .  how they w i l l  be tested l'or accuracy or uny other speci fic  data 
for creating this funding mechanism. The idea of a l lowing l ocal school dis
tricts in other states to dri ve budget pol icy in Idaho is anathema to bas ic  con
cepts of state sovereignty embodied in the Idaho Consti tution and the Tenth 
Amendment to the U.S. Consti tut ion. Absent more precise language, this pro
posed in i tiative represents l i l l le more than an overly broad pol icy statement, 
not a law. A court or competent j u risdiction would fi nd  all or part or the ini
tiative, if enacted, to be e i ther unconstitutional or unenforceable.  

CONCLUSION 

I H EREBY CERTIFY that the enclosed measure has been rev iewed 
for form, style and matters of substantive import and that the recommenda
tions set forth above have been communicated to pet i t ioner Dennis Son ius by 
deposit i n  the U .S .  Mail  or  a copy or  this certi ficate of  review. 

Analysis by: 

Brian P. Kane 
Deputy Attorney General 
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Sincerely, 

LAWRENCE G. WASDEN 
Attorney Gencrnl 
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