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INTRODUCTION 

Dear Fellow Idahoan: 

Although 2011 was a difficult year financially , the State of Idaho's legal representation , 
through the Office of the Attorney General , was at its best. 

The Office of the Attorney General represented the State in several legal proceedings 
addressing federal intrusion on state authority. State and federal relations dominated the 
Office's attention. From Idaho's joinder in a suit brought to challenge the Patient Protection 
and Affordable Care Act, to ongoing efforts to remove federal oversight of predator 
populations, my Office has been active, aggressive, and effective . My Office will continue 
these efforts, and work tirelessly through the appropriate legal channels , to stem the 
ongoing advancement of federal influence over sovereign state responsibilities . 

My Office continues to work with the Idaho State Board of Land Commissioners to ensure 
that the endowments of the State of Idaho achieve market-rate returns . These returns 
translate into added dollars for some of Idaho's most deserving constituencies-public 
schools , mental health hospitals, and higher education. My Office will continue these efforts 
to make certain that the noble purpose behind the creation and management of these 
endowment lands is not lost. 

The Consumer Protection Division recovered $7,563,698 for Idaho consumers and 
taxpayers . Importantly, the Consumer Protectioo Division has been at the forefront of 
protecting Idaho's homeowners throughout the foreclosure crisis . Within the past year, the 
Division has worked with 49 other states to bring about meaningful mortgage foreclosure 
relief through settlement of certain claims against major mortgage servicers. The Division 
has also continued its efforts in the ongoing claims surrounding the Tobacco Master 
Settlement Agreement, as well as efforts regarding average wholesale pricing within the 
pharmaceutical arena. 

Like 2010, 2011 was difficult for my Office from a financial perspective. In spite of the 
record collections of the Consumer Protection Division , my Office's budget faced ongoing 
reductions , while addressing an increasing workload . This pressure is significant because 
my Office cannot refuse to defend a lawsuit, or simply skip a court hearing . An ongoing 
failure to appropriately fund Idaho legal representation will result in significant legal liability 
to the State of Idaho. 

The Attorney General 's Office is the single best resource , and most cost-effective option, for 
providing Idaho with legal representation . I continue to urge the Legislature, and my fellow 
elected officials , to further consolidate and provide the resources to the Office of the 
Attorney General, thereby minimizing Idaho's legal expenditures. 

I encourage you to visit my website at http://www.ag.idaho.gov where you will find details 
about my Office and our work , including a variety of consumer and legal publications. 

/~~''''"''" 
~WRENCE G. WASDEN 

Attorney General 
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OPINIONS OF THE ATTORNEY GENERAL 

ATTORNEY GENERAL OPINION NO. 11-1 

To: Anne-Marie Kelso 
Office of the Prosecuting Attorney 
1130 Third Avenue North,# 105 
Payette, ID 83661 

Per Request for Attorney General's Opinion 

QUESTIONS PRESENTED 

11-1 

1. Whether the Oil and Gas Conservation Act, Idaho Code title 47, 
chapter 3, preempts local land use planning authority to authorize and 
regulate oil and gas well locations and conditions. 

2. If the Oil and Gas Conservation Act does not preempt local land use 
ordinances completely, what matters remain subject to county plan
ning and zoning authority? 

3. What right does a county have with regard to the protection of ground 
water when regulating oil and gas exploration? 

LEGAL STANDARDS 

A. Local Land Use Planning Act 

"With the enactment of [the Local Land Use Planning Act] in 1975, 
the legislature intended to give local governing boards broad powers in the 
area of planning and zoning." White v. Bannock County Comm'rs, 139 ldaho 
396, 400, 80 P.3d 332, 336 (2003). The stated purpose of the Local Land Use 
Planning Act, title 67, chapter 65 , Idaho Code, ("LLUPA") is to "promote the 
health, safety, and general welfare of the people of the state ofldaho" by, inter 
alia, "ensur[ing] that the important environmental features of the state and 
localities are protected," "protect[ing] of prime agricultural, forestry, and 
mining lands for production of food, fibre , and minerals,'' ensuring "that the 
development on land is commensurate with the physical characteristics of the 
land," protecting "fish, wildlife, and recreation resources,'' and "avoid[ing] 
undue water and air pollution. " Idaho Code § 67-6502. 
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11-1 OPINIONS OF THE ATTORNEY GENERAL 

The LLUPA requires local governments to "conduct a comprehensive 
planning process" that, among other things , analyzes "the intrinsic suitability 
of lands for uses such as agriculture, forestry, mineral exp loration and extrac
tion." Idaho Code § 67-6508. In adopting comprehensive plans, local gov
ernments are required to "consider the effect the .. . comprehensive plan 
would have on the source, quantity and quality of ground water in the area." 
Idaho Code § 67-6537(4) . Zoning ordinances may "establish standards to 
regulate and restrict the height, number of stories, size, construction, recon
struction , a lteration , repair or use of buildings and structures ; percentage of 
lot occupancy, size of courts , yards, and open spaces; density of population; 
and the location and use of buildings and structures." Idaho Code § 67-6511 . 
Local governments may grant special use permits that attach conditions to 
particular developments as necessary to address the socia l, economic, fiscal 
and environmental effects of the proposed special use. Idaho Code § 67-
6512. 

Local governments may adopt ordinances imposing standards for 
public and pri vate developments that address such things as building design, 
spacing, public access , landscaping, water systems, sewage systems, and 
drainage systems. Idaho Code § 67-6518. When local ordinances " impose 
higher standards than are required by any other statute or local ordinance, the 
provisions of [the local] ordinances . . . shall govern." Id. State agencies are 
directed to "comply with all plans and ordinances adopted under this chapter 
unless otherwise provided by law." Idaho Code § 67-6528. 

B. Oil and Gas Conservation Act 

The Idaho Oil and Gas Conservation Act (hereinafter "OGCA") was 
enacted in l 963 " to foster, encourage and promote the deve lopment, produc
tion and utilization of natural resources of oil and gas in the state of Idaho in 
such a manner as will prevent waste; to ... provide for the ... greater ulti
mate recovery of oil and gas [and encourage] the greatest possible economic 
recovery of oi l and gas .... " Idaho Code § 47-315 . The OGCA designates 
the state board of land commissioners to act as the "oil and gas conservation 
commission" (hereinafter "Commi ss ion") and vests the Commission with the 
authority to regulate: 

6 



OPINIONS OF THE ATTORNEY GENERAL 

(l) the drilling and plugging of wells and all other operations 
for the production of oil or gas; 

(2) the shooting and treatment of wells; 
(3) the spacing or locating of wells ; 
(4) operations to increase ultimate recovery, such as cycling 

of gas, the maintenance of pressure, and the introduction 
of gas, water, or other substances into a producing for
mation; and 

(5) the disposal of salt water and oil-field wastes. To classi
fy and reclassify pools as oil , gas , or condensate pools, or 
wells as oil, gas, or condensate wells. To make and 
enforce rules , regulations, and orders reasonably neces
sary to prevent waste, protect correlative rights, to gov
ern the practice and procedure before the commission, 
and otherwise to administer this act. 

11-1 

Idaho Code § 4 7-319. The overarching responsibility of the Commission is 
to prevent waste, Idaho Code § 4 7-316, a term defined to mean, in part, "the 
production of gas in quantities or in such manner as will unreasonably reduce 
reservoir pressure or unreasonably diminish the quantity of oil or gas that 
might ultimately be produced" from a given gas field. Idaho Code § 47-
318(c). 

The OGCA describes the Commission's authority as follows: 

The commission shall have and is hereby given jurisdiction 
and authority over all persons and property, public and pri
vate, necessary to enforce the provisions of this act, and shall 
have power and authority to make and enforce rules, regula
tions and orders, and do whatever may reasonably be neces
sary to carry out the provisions of this act. Any delegation of 
authority to any other state officer, board or commission to 
administer any and all other laws of this state relating to the 
conservation of oil and gas, or either of them is hereby 
rescinded and withdrawn and such authority is hereby 
unqualifiedly conferred upon the commission, as herein pro
vided. 

7 



11-1 OPINIONS OF THE ATTORNEY GENERAL 

Section 4 7-3 l 7(b ). The Statement of Purpose for the OGCA states that it was 
modified from a model act of the Interstate Oil Compact Commission, with 
four objects in mind : (I) ensure the preservation of info1mation obtained 
from exploratory drilling, (2) prevent the waste of oil and gas, (3) prevent pol
lution of fresh water suppli es, and (4) protect correlative rights in oil and gas 
pools. Statement of Purpose, House Bill 168 (Idaho Leg. 1963). 

C. Preemption 

The Jdaho Constitution, art. XII, sec. 2, provides that a county "may 
make and enforce, within its limits, all such local police, sanitary and other 
regulations," but also provides that county regulations are preempted if "in 
conflict with ... the general laws." Explicit conflict, and hence preemption , 
exists where the county "expressly allow[s] what the state disallows, and vice 
versa." Envirosafe Serv. ofidaho. Inc . v. County of Owyhee, 112 Idaho 687, 
689, 735 P.2d 998, 1000 (1987). Conflict, and hence preemption , is implied 
" [ w ]here it can be inferred from a state statute that the state has intended to 
fully occupy or preempt a particular area, to the exclusion of [local govern
mental entities]." Id., quoting Caesar v. State, IOI Idaho 158, 161 , 6 10 P.2d 
5 17, 520 ( 1980). Preemption is also implied "where uniform statewide regu
lation is called for due to the particular nature of the subject matter to be reg
ulated. " Id. 

D. Statutory Construction 

In construing a statute, Idaho courts attempt "to discern and imple
ment the intent of the legislature. " Leliefeld v. Johnson, 104 ldaho 357, 367, 
659 P.2d 111, 121 (1983). "Legislative intent can be ascertained by applying 
rules of grammatical construction or by a plain-language interpretation of the 
statute." State v. Rhode, 133 Idaho 459, 463 , 988 P.2d 685, 689 (1999). If 
the language of the statute is ambiguous, "courts variously seek edification 
from the statute's legislative history, examine the statute's evo lution through 
a number of amendments, and perhaps seek enlightenment in the decisions of 
sister courts which have resolved the same or similar issues." Leliefeld, 104 
Idaho at 367, 659 P.2d at 121. If decisions of sister courts construe a statute 
later adopted by the Idaho Legi slature, it is assumed that the Legislature was 
aware of, and intended to adopt, such construction. id. at 369, 659 P.2d at 
123. If such construction occurs later in time, it is appropriate to tum to such 
construction by s ister states as persuasive authority. Corp. of Presiding 

8 



OPINIONS OF THE ATTORNEY GENERAL 11-1 

Bishop of Church of Jesus Christ of Latter-Day Saints v. Ada County, 123 
Idaho 410, 418, 849 P.2d 83 , 91 ( 1993). 

ANALYSIS 

I. 

THE EXPRESS PREEMPTION PROVISION IN THE OGCA 
DOES NOT APPLY TO LOCAL GOVERNMENTS 

The plain language of the OGCA rescinds and withdraws " [a]ny del
egat ion of authority to any other state officer, board or commission to admin
ister any and all other laws of this state relating to the conservation of oil and 
gas .. .. " Idaho Code§ 47-317(b) (emphasis added). While it is clear that the 
Legislature intended to grant to the Commission the power to administer all 
laws related to conservation of oil and gas to the exclusion of all other state 
officers, boards and commissions, it is less clear whether the Legislature 
intended to preempt the authority of local governments to regulate oil and gas 
wells. In such circumstances, principles of statutory interpretation must be 
applied to " identify the domain expressly pre-empted by that language." 
Walker v. American Cyanamid Co. , 130 Idaho 824, 828, 948 P.2d 1123, 1127 
(l 997) (internal quotation omitted) (discussing federal preemption). 

The terms "state officer, board or commission" are not defined in the 
OGCA, but such terms, used e lsewhere in the Idaho Code, are used to refer 
so lely to elected and appointed officials of the State ofidaho. See, e.g., Idaho 
Code § 34-1701 (setting forth three categories of public officers subject to 
recall: "state officers," "county officers," and "ci ty officers"); § 59-831 (dis
tinguishing state officers from county officers for bonding purposes). Such 
examples imply that the term "state officer, board or commission" would not 
be understood by the Legislature to include county officers or boards of coun
ty commissioners. 

This is confirmed by other examples of explicit preemption in the 
Idaho Code that specifically identify counties among the preempted entities. 
See, e.g., Idaho Code § 18-33021 (stating "no county, city, agency, board or 
any other political subdivision of this state may adopt or enforce any law, 
rule , regulation" regulating firearms and providing exceptions); § 18-4113 

9 



11-1 OPINIONS OF THE ATTORNEY GENERAL 

("it is the intent of the legislature to preempt, to the exclusion of city and 
county governments, the regulation of the sale, loan, distribution, dissemina
tion, presentation, or exhibition of material or live conduct which is 
obscene"); § 37-3305 ("[t]he provisions of this chapter shall be construed to 
preempt more stringent regulation of retail sales of pseudoephedrine products 
by any county, city or other political subdivision"); § 55-2605 ("[l]ocal gov
ernmental law is herein preempted and local governments shall not have 
authority to establish or enforce noise standards for outdoor sport shooting 
ranges"); § 61-1703 (under specific conditions, public utilities commission 
"is vested with the authority to preempt local government land use decisions 
pertaining to the construction of transmission faci li ties in national interest 
electric transmission corridors"). 

In short, while the plain language of the OGCA explicitly precludes 
state entities other than the Commission from regulating oil and gas wells, 
there is nothing to indicate that the Legislature intended to preempt counties 
from regulating oil and gas wells. This interpretation can neither be con
firmed nor denied by the OGCA's legislative hi story, which contains no dis
cussion of the preemption provision. Likewise, the evolution of the statute 
through the amendment process is unrevealing, since the relevant preemption 
language has not been amended since its initial enactment in 1963. 

The Colorado Supreme Court, in interpreting a nearly identical pre
emption provision in the Colorado Oil and Gas Conservation Act, concluded 
that the plain language of the statute did not preempt local authority. 1 In Bd. 
of County Comm 'rs v. Bowen/Edwards Assoc 's, 830 P.2d 1045 (Colo. 1992) 
(hereinafter "Bowen/Edwards"), the Court began its preemption analysis by 
examining the plain language of the preemption provision . The Court held 
that the preemption provision did not preempt county regulations since the 
rescission and withdrawal of authority to regulate oil and gas wells applied 
only to state officers and did "not include within its express terms local or 
county officers, boards, or commissions." Id. at 1057. Thus, the Court con
cluded that the statute was "merely an effort to clarify that the only state 
administrative body with regulatory authority over oil and gas activities is the 
Oil and Gas Conservation Commission." Id. 

In reaching its conclusion, the Court also examined the purposes of 
the Colorado Oil and Gas Conservation Act, which are similar in substance to 
those of the OGCA, namely prevent waste, safeguard correlative rights, and 

10 



OPINIONS OF THE ATTORNEY GENERAL 11-1 

promote the development, production and utilization of oil and gas. Compare 
Colo. Rev. Stat.§ 34-60-102(1) and Idaho Code§ 47-315. After examining 
the preemption provision, the Court examined the powers vested in the 
Colorado oil and gas conservation commission, which included the power to 
"regulate the drilling, production, and plugging of wells, the shooting and 
chemical treatment of wells, the spacing of wells, and the disposal of salt 
water and oil field wastes." 830 P.2d at 1049 (citing Colo. Rev. Stat. § 34-60-
106(2)); cf Idaho Code§ 47-319 (similar provisions). The Court also exam
ined the "extensive list of technical requirements" that the commission was 
authorized to enforce "relating to developmental and operational aspects of 
oil and gas production." 830 P.2d at 1049. The Court concluded that neither 
the purposes of the Colorado Oil and Gas Conservation Act nor the scope of 
authorities vested in the commission compelled an interpretation at odds with 
the plain language of the preemption provision. 

The rationale of the Colorado Supreme Court is consistent with the 
plain terms of Idaho Code§ 47-3 l 7(b), and is consistent with the historical 
practice of the Idaho Legislature in explicitly naming local governments 
when expressing an intent to preempt local regulations. Given those facts, 
Idaho Code§ 47-317(b) is likely to be interpreted as only precluding regula
tion of oil and gas wells by other state officers, boards, commissions and 
agencies, leaving intact county land use ordinances affecting the location, 
construction, and operation of oil and gas wells. 

II. 

THE OGCA DOES NOT "OCCUPY THE FIELD" OF OIL AND 
GAS REGULATION TO THE EXTENT THAT PREEMPTION 
OF ALL LOCAL LAND USE PLANNING ORDINANCES IS 
IMPLIED 

When explicit language preempting local regulation is not present, 
preemption may still be implied if "the state has acted in the area in such a 
pervasive manner that it must be assumed that it intended to occupy the entire 
field of regulation." Envirosafe Serv. ofldaho, 112 Idaho at 689, 735 P.2d at 
1000. Regulations are "pervasive" if they set forth a "comprehensive statu
tory scheme" or act in "an all-encompassing fashion." Id. at 690, 735 P.2d at 
1001. 
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While the OGCA vests the Commission with broad authority to fos
ter development of oil and gas resources and prevent waste, the areas to be 
regulated by the Commission are limited to technical aspects of well drilling 
and operation, such as the drilling, plugging, shooting, and spacing of wells, 
operations to increase recovery, including the introduction of gas, water, or 
other substances into a producing formation , and the disposal of salt water 
and oil field wastes. Idaho Code§ 47-319. The Commission is "authorized 
and it is its duty to prevent waste of oil and gas and to protect correlative 
rights , and otherwise to administer and enforce this act ... [it] has jurisdic
tion over all persons and property necessary for that purpose." Idaho Code 
§ 47-319(b) (emphasis added). The Commission's general authority to pre
vent waste and protect corre lative rights is accompanied by a laundry list of 
specific authorities that grants the Commission the power to regulate the sam
pling, drilling, metering, and testing of wells. Idaho Code§ 47-319(d). Rules 
promulgated by the Commission must be "reasonably necessary to prevent 
waste, protect correlative rights, to govern the practice and procedure before 
the commission, and otherwise to administer this act." Idaho Code§ 47-319. 

Noticeably missing from the Commission's grant of authority is a 
genera l power to regulate oil and gas production to protect public health and 
welfare.2 The absence of such authority, and the laundry li st of technical 
aspects of oil and gas production to be regulated by the Commission, compels 
the conclusion that the Legislature did not intend to so completely occupy the 
field of oil and gas production as to exclude any app lication of local ordi
nances. 

Courts from other states reviewing similar grants of authority to oil 
and gas commissions have likewise concluded that the application of local 
zoning ordinances to oil and gas wells is not completely excluded. In 
Bowen/Edwards, the Colorado Supreme Court concluded that the "enactment 
of a state statute addressing certain aspects" of oil and gas development and 
production did not indicate legislative intent to occupy the field and exclude 
county land use ordinances. 830 P.2d at I 058. While the state statutes 
" require[ d] uniform regulation of the technical aspects of drilling, pumping, 
plugging, waste prevention, safety precautions ... environmental restoration 
[and] the location and spacing of wells," they were not, in the Court's view, 
"so patently dominant over a county 's interest in land-use control, nor are the 
respective interests of both the state and the county so irreconcilably in con-
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flict, as to eliminate by necessary implication any prospect for a harmonious 
application of both regulatory schemes." Id. 

Courts from other jurisdictions have noted that while zoning controls 
are "narrower" than oil and gas regulations "because they ordinarily do not 
relate to matters of statewide concern," they are also "broader in terms of sub
ject matter, as they deal with all potential land uses and generally incorporate 
an overall statement of community development objectives that is not limited 
solely to energy development [and] includes serving police power objectives 
relating to the safety and welfare of its citizens, encouraging the most appro
priate use of land throughout the borough, conserving the value of property, 
minimizing overcrowding and traffic congestion, and providing adequate 
open spaces." Huntley & Huntley. Inc. v. Borough Council, 964 A.2d 855, 
865 (Pa. 2009). The breadth of regulation under the LLUPA is similarly 
broad. White, 139 Idaho at 400, 80 P.3d at 336. Given that the potential 
breadth of zoning regulations that may apply to oil and gas developments 
under the LLUPA exceeds the zone of subjects governed by the OGCA, a 
finding of legislative intent to occupy the field of regulation is unlikely. 

III. 

THE NEED FOR UNIFORM REGULATION OF OIL AND GAS 
DEVELOPMENT AND OPERATIONS DOES NOT EXCLUDE 
APPLICATION OF LOCAL LAND USE PLANNING ORDI
NANCES 

Preemption may also be implied where "uniform statewide regulation 
is ca lled for due to the particular nature of the subject matter to be regulated" 
or is "fraught with such unique concerns and dangers to both the state and the 
nation that its regulation demands a statewide, rather than local , approach." 
Envirosafe Serv. ofldaho, 112 Idaho at 691 , 735 P.2d at 1002. The need for 
uniform regulation is more likely to be implied in the event of " unique impor
tance and complexity of the subject matter." Id. 

A review of statutes and court decisions from other jurisdictions 
reveals a common understanding that while there is a need for unitary regu
lation of the technical aspects of oil and gas production at the state level in 
order to prevent waste and protect correlative rights, there is no similar need 

13 
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for unified regulation of other aspects of oil and gas production, thus provid
ing a window for application of local zoning ordinances that do not interfere 
with state objectives. 

In Bowen/Edwards, the Colorado Supreme Court concluded that 
while a " unitary source of regulatory authority at the state level of govern
ment over the technical aspects of oil and gas development and production 
serves to prevent waste and to protect the correlative rights of common
source owners and producers," the intent to consolidate state regulatory 
authority did not "expressly preempt any and all aspects of a county's land
use authority over those areas of a county in which oil and gas activities are 
occurring or are planned." 830 P.2d at 1058. The Court went on to explain 
the fundamental difference between the unitary state regu lations and local 
land use ordinances: 

While the governmental interests involved in oil and gas 
development and in land-use control at times may overlap, 
the core interests in these legitimate governmental functions 
are quite distinct. The state's interest in oil and gas develop
ment is centered primarily on the efficient production and 
utilization of the natural resources in the state. A county's 
interest in land-use control, in contrast, is one of orderly 
development and use of land in a manner consistent with 
local demographic and environmental concerns. Given the 
rather distinct nature of these interests, we reasonably may 
expect that any legislative intent to prohibit a county from 
exercising its land-use authority over those areas of the coun
ty in which oil development or operations are taking place or 
are contemplated would be clearly and unequivocally stated. 
We, however, find no such clear and unequivocal statement 
of legislative intent in the Oil and Gas Conservation Act. 

Id. at I 057. 

In Penneco Oil Co. v. County of Fayette, 4 A.3d 722 (Pa. 2010), the 
Pennsylvania Supreme Court found that zoning ordinances and oil and gas 
regulations can coexist because the traditional purposes of zoning are distinct 
from the purposes of oil and gas regulatory provisions. Id. at 727. So long 
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as the zoning ordinance does not "regulate oil and gas wells in the same man
ner as the [statewide oil and gas act] ," or attempt to "enact a comprehensive 
scheme relative to the oil and gas development within the county but instead 
reflect traditional zoning regulations that identify which uses are permitted in 
different areas of the locality," preemption is not implied. Id. at 732-33. 

It is also notable that the 2004 Model Oil and Gas Conservation Act 
drafted by the Interstate Oil and Gas Compact Commission includes the fol
lowing model provision regarding the scope of an oil and gas commission's 
authority: 

SECTION 4. GENERAL AUTHORITY OF THE [COMMISSION]. 
The [commission] shall have exclusive authority [, subject 
only to any applicable local zoning and land-use regulations]: 
(a) to regulate an oil and gas operation; 
(b) to prevent the waste of oil , gas, or by-products; 
( c) to protect correlative rights .... 

Model Oil and Gas Conservation Act, Interstate Oil and Gas Compact Comm'n 
(2004 )(http: //www.iogcc .state.ok.us/ Websi tes / iogcc/docs/ ModelAct
Dec2004.pdD (bracketed material in original). The model act's recognition 
that states may opt to explicitly defer to local zoning ordinances confirm that 
state objectives for oil and gas production can be fulfilled without preempt
ing local zoning and land use regulations. Such reasoning is applicable to the 
OGCA, even though the OGCA was based on an earlier version of the model 
act, since the subjects regulated in the model act and the OGCA are similar. 
Indeed, if anything, the subjects regulated in the OGCA are narrower in scope 
than the subjects regulated by the 2004 model act, leaving a broader area of 
subjects open for local regulation. 

The cited authorities all support the proposition that the need for uni
tary regulation of the technical aspects of oil and gas development and pro
duction does not require preemption of local zoning and land use regulations 
addressing objectives that are not in conflict with the purposes and objectives 
of the OGCA. 
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IV. 

EVEN THOUGH NOT PREEMPTED GENERALLY, A LOCAL 
LAND USE ORDINANCE IS PREEMPTED IF AN ACTUAL OR 
OPERATIONAL CONFLICT EXISTS BETWEEN THE ORDI
NANCE AND THE OGCA 

You asked if the OGCA is not a complete preemption, what matters 
remain subject to county planning and zoning authority? You also asked what 
authority does a county possess with regard to the protection of ground water 
when regulating oil and gas exploration? 

As a general matter, local ordinances cannot permit what a state 
statute or regulation forbids or prohibit what state enactments allow. 
Envirosafe Serv. ofldaho, 112 Idaho at 689, 735 P.2d at 1000. For example, 
in Town of Frederick v. North American Res. Co., 60 P.3d 758 (Colo. Ct. App. 
2002), the Colorado Court of Appeals struck down portions of a city ordi
nance purporting to impose setback and noise abatement requirements on oil 
and gas operations, since the city's requirements exceeded setback and noise 
abatement requirements in state oil and gas regulations. Id. at 765. 

Actual conflict may also exist where a local ordinance obstructs the 
execution of the full purposes and objectives of the Legislature. See Hines v. 
Davidowitz, 312 U.S . 52, 67-68, 61 S. Ct. 399, 404, 85 L. Ed. 581 (1941) 
(state statute preempted if it "stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress"). For example, the 
Colorado Supreme Court, on the same day it held that local land use planning 
was not preempted generally in Bowen/Edwards, issued a companion deci
sion addressing a city ordinance forbidding any oil or gas wells within city 
limits. The Court held that allowing the city to prohibit all oil and gas devel
opment in a specified area would conflict operationally with state statutes 
vesting decisions about location and spacing with the state oil and gas com
mission and would thwart the state objective of avoiding waste and protect
ing correlative rights: 

[I]t is often necessary to drill wells in a pattern dictated by 
the pressure characteristics of the pool, and because each 
well will only drain a portion of the pool, an irregular drilling 
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pattern will result in less than optimal recovery and a corre
sponding waste of oil and gas. Moreover, an irregular 
drilling pattern can impact the correlative rights of the own
ers of oil and gas interests in a common source or pool by 
exaggerating production in one area and depressing it in 
another. 

11-1 

Voss v. Lundvall Bros .. Inc., 830 P.2d l 061 , l 067 (Colo. 1992). The Court 
cautioned that preemption of the city's total ban on drilling did not mean all 
local ordinances would be preempted, since many local ordinances "do not 
frustrate and can be hannonized with the development and production of oil 
and gas in a manner consistent with the stated goals" of state oil and gas leg
islation. Id. at I 069. This principle is embodied in the LLUPA, which pro
vides that local governments may set standards for such things as building 
design, open spaces, parking spaces, water systems, sewer systems, etc., and 
that such standards shall govern if "higher" than standards imposed by 
statute. Idaho Code § 67-6518. Local standards may include provisions to 
"avoid undue water and air pollution." Idaho Code § 67-6502(k). While 
" [ c ]ounty ordinances cannot conflict with state statutes and are void to the 
extent that they do ... [ c ]aunty ordinances can ... complement or supple
ment state statutes regulating water qua I ity to the extent they are not in con
flict. " Idaho Dairymen's Ass'n v. Gooding County, 148 Idaho 653, 660, 227 
P.3d 907, 914 (2010). Thus, local governments can impose standards upon 
oil and gas developments of the type described in Idaho Code § 67-6518, 
including standards to protect ground water, if such standards do not create 
operational conflicts with OGCA provisions, rules , or orders of the 
Commission, or otherwise frustrate the stated goals and purposes of the 
OGCA. 

It would be premature, however, to apply the above guidelines to fur
ther define the matters that the county may regulate without conflicting with 
the OGCA or regulations promulgated by the Commission. In most instances, 
detennining preemption requires a searching factual inquiry, as addressed by 
the Colorado Supreme Court in Bowen/Edwards : 

[T]here may be instances where the county's regulatory 
scheme conflicts in operation with the state statutory or reg
ulatory scheme. For example, the operational effect of the 
county regulations might be to impose technical conditions 
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on the drilling or pumping of wells under circumstances 
where no such conditions are imposed under the state statu
tory or regulatory scheme, or to impose safety regulations or 
land restoration requirements contrary to those required by 
state law or regulation. To the extent that such operational 
conflicts might exist, the county regulations must yield to the 
state interest. Any determination that there exists an opera
tional conflict between the county regulations and the state 
statute or regulatory scheme, however, must be resolved on 
an ad-hoc basis under a fully developed evidentiary record. 

830 P.2d at 1060; see also Town of Frederick, 60 P.3d at 764 (affirming trial 
court's fact-based determination that town's special use permit and building 
permit requirements for oil and gas wells did not create an "operational con
flict" in the absence of corresponding state rules); Bd. of County Comm'rs v. 
BOS lnt ' l, 159 P.3d 773 (Colo. Ct. App. 2006) (evidentiary hearing needed to 
detennine whether operational conflicts existed between oil and gas commis
sion rules and county regulations imposing conditions on oi l and gas devel
opments pertaining to water quality, soil erosion, wildlife, vegetation, live
stock, cultural and historic resources , geologic hazards, wildfire protection 
and recreation impacts). 

Here, with no factual record, it is not practical to determine what 
aspects of pending gas development projects may be regulated by Payette 
County. A response to your questions would require a detailed inquiry into 
the nature, purpose, and objective of the particular zoning ordinance, and a 
determination of its operational effects on oil and gas development. 

CONCLUSION 

Because the OGCA does not express, either explicitly or impliedly, 
an intent to preempt the operation of local land use planning authorities, such 
authorities may be applied to oil and gas developments if done in a manner 
consistent with the goals , objectives, and authorities of the Local Land Use 
Planning Act and in the absence of operational conflicts between the zoning 
ordinance and the OGCA or Commission rules or orders. 
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Analys is by: 
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1 Colorado Rev. Stat. § 34-60- 105( I) provides, in part: 

The commission has jurisdiction over all persons and prope1ty, publ ic and private, necessary 

to enforce the provisions of this article, and has the power to make and enforce rules, regu lations, and 

orders pursuant to this article, and to do whatever may reasonabl y be necessary to carry out the provisions 
of this a1ticle. Any delegation of authority to any other state officer, board, or commi ssion to administer 

any other laws of this state relati ng to the conservation of oi l or gas, or either of them, is hereby rescind

ed and withdrawn and such authority is unqualifiedly conferred upon the commission, as provided in this 

section. 
2 Cf Colo. Rev. Stat. § 34-60-1 06(2)(d) (Colorado oil and gas commission to regulate " [o] il 

and gas operations so as to prevent and mitigate sign ificant adverse environmental impacts on any air, 

water, soil, or biological resource resu lting from oil and gas operations to the extent necessa1y to protect 

public health, safety, and welfare , including protect ion of the environment and wi ldlife resources, tak ing 

into considerat ion cost-effect iveness and technical feas ibi li ty"). 
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THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: PERSI I% Mandatory Cost of Living Adjustment (COLA) 

Dear Mr. Drum: 

When the inflationary requirements are met, Idaho Code § 59-1355 
of the Public Employee Retirement System of Idaho (PERSI) statutes pro
vides for a I% mandatory cost of living adjustment to retiree benefit pay
ments (the " I% COLA").' 

QUESTIONS PRESENTED 

1. Do current PERSJ retirees have a vested (contractually protected) 
right to the 1 % COLA? 

2. Do non-retiree members of PERS! have a vested right to the I% 
COLA (after retirement)? 

3. If there is a vested right to the 1 % COLA, under what circumstances, 
if any, can the 1 % COLA be eliminated for either current PERS I 
retirees or non-retiree PERSI members? 

CONCLUSIONS 

I . Current PERS£ retirees have a vested right to the I% COLA. 

2. A non-retiree PERS I member has a vested right to the I% COLA 
(after retirement) if he has worked for a legally significant time in 
reliance on the belief that he will receive the COLA. If a court were 
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to detem1ine, as a matter of law, that the statutory vesting period (five 
years) was lega lly sign ificant, a member who has worked for five 
years could have a protected right to the 1 % COLA. 

3. Assuming the COLA is a vested right, it is subject only to reasonable 
modification for the purpose of keeping the pension flexible and 
maintaining its integrity. 

ANALYSIS 

There are few reported Idaho cases related to public pensions. From 
these cases, it is clear that the Idaho Supreme Court has found that: 

Public pension benefits are a form of deferred compensation. 
Deferred compensation arrangements lead to reasonable expecta
tions on the part of participants and such reasonable expectations 
are vested and entitled to contractual protection. 

Contractual protection begins when a person has worked for a 
legally significant time in reliance on the benefit. A person need 
not work all the way to retirement for the protection to begin. 

Contractually protected (vested) rights are subject only to rea
sonable modification for the purpose of keeping the pension flex
ible and maintaining its integrity. 

Whether a person has worked long enough to have a protected 
right and whether a modification to that right wou ld be sustained 
as reasonable would require a fact-specific analysis. 2 

Since the Idaho cases are few in number, a briefreview of the cases is infonnative. 

In Hanson v. City of Idaho Falls, 92 Idaho 512, 446 P.2d 634 ( 1968), 
the Idaho Supreme Court rejected an argument that the Police Retirement 
Fund Act3 violated art. Vlll, sec. 3 of the Idaho Constitution limiting debt of 
political subdi visions. The Court found that the Act was within the exception 
for "ordinaty and necessary expenses." In so holding, the Court stated that it 
"could not be argued in good faith" that the weekly/monthly pay of police did 
not constitute an ordinary and necessary expense. Thus, the Court rejected 

32 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

plaintiffs' argument that because a small portion (4%) of this pay was with
held and contributed to the Idaho Falls police retirement fund, it did not con
stitute compensation. Rather, the Court stated that the pension plan funded 
by the 4% "must be considered compensatory in nature." In so stating, the 
Court rejected the gratuities rule of public pensions (that a pension is a gift 
from the sovereign subject to change at any time) in favor of "the better rea
soned rule in most American jurisdictions," which is that "the rights of the 
employees in pension plans such as Idaho's Retirement Fund are vested, sub
ject only to reasonable modification for the purpose of keeping the pension 
system flexible and maintaining its integrity." Id. at 5 I 4, 446 P.2d at 636. 
The Court further spoke to the expectations aspect of public pensions when it 
stated "[ w ]e expect much from our law enforcement staffs; we should not 
lightly impair their expectations, or the expectations of their widows and chil
dren, for whatever additional compensation to which they are entitled under 
the P.R.F. Act." id. at 515, 446 P.2d at 637 . See also Booth v. Sims, 193 W. 
Va. 323, 338 (1995) ("the deferred compensation embodied in a pension enti
tlement creates a reliance interest in the state employee that the law of con
tracts protects") ." 

ln Engen v. James, 92 Idaho 690, 448 P.2d 977 (I 969), there was a 
dispute about the applicability of a 1965 statutory change to Engen, a police 
member of the Coeur d ' Alene Police Retirement Fund, who was receiving a 
disability retirement in 1965 but was not permanently retired under the 
statute. Rej ecting a jurisdictional challenge because the statute was repealed 
in 1967, the Court cited Hanson approvingly, stating " thi s court recently held 
that 'the rights of the employees in pension plans such as Idaho's Retirement 
Fund Act are vested, subject only to reasonable modification for the purpose 
of keeping the pension system flexible and maintaining its integrity.' " 92 
Idaho at 693 , 448 P.2d at 980. With regard to Engen, the Court stated that 
"[i]f respondent had acquired pension rights under I.C. § 50-2 l 16(i), those 
existing rights could not be taken from him by a later act of the legislature. 
This follows from the compensatory nature of pension plans, as this court 
held in [Hanson]." id. 

In 1976, the Court decided Lynn v. Kootenai County Fire Protective 
District # 1, 97 Idaho 623 , 550 P.2d 126 (1976). Lynn involved a constitu
tional challenge to a change to the Firemen's Retirement Fund (FRF) statute, 
title 72, chapter 14, Idaho Code. Mr. Lynn had over 23 years of service as a 
paid fireman when he retired in September of 1974 because of a non-service 
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disability. He challenged the constitutionality of a change to the FRF statutes 
that reduced his retirement allowance from what it would have been had he 
retired prior to the effective date of the amendment (which was January I, 
1974). The Court held that the amendment violated the equal protection 
clause of the Fourteenth Amendment in that it resulted in firemen with less 
service receiving more benefits. The Court also stated: 

It should be noted that S.L.1973 , Ch. 105, s 3, may have 
unconstitutionally infringed upon Lynn's vested rights to 
retirement benefits from the Firemen's Retirement Fund. 
This court has adopted the rule ' the rights of the employees 
in pension plans such as Idaho's Retirement Fund Act are 
vested, subject only to reasonable modification for the pur
pose of keeping the pension system flexible and maintaining 
its integrity.' Hanson v. City of Idaho Falls, 92 Idaho 512 , 
514, 446 P.2d 634, 636 ( 1968). See, Pearson v. County of 
Los Angeles, 49 Cal.2d 523 , 319 P.2d 624 ( 1957); Bakenhus 
v. City of Seattle, 48 Wash .2d 695 , 296 P.2d 536 ( 1956). 

Lynn is entitled to retirement benefits pursuant to l.C. § 72-
l 429F as it existed prior to amendment in 1973. Therefore, 
we remand the case to the Industrial Commission and order 
the Commission to enter an award of benefits pursuant to 
statute. 

97 Idaho at 627, 550 P.2d at 130 (emphasis added). 

In the 1983 case of Nash v. Boise City Fire Department, 104 Idaho 
803 , 663 P.2d 1105 ( 1983), the ldaho Supreme Court considered whether a 
statutorily imposed 3% cap on the cost of living adjustment (COLA) could be 
applied to Nash, who had been a full-time firefighter from 1953 to October of 
1978 and who retired after the effective date of the change (July 1, 1978). 
Prior to the legislative change, the COLA was determined in relation to the 
increase or decrease in wages paid to working firemen, but there was no cap. 
The question before the Court was whether the new 3% cap applied to fire
fighters retiring after July 1, 1978 "who earned benefits by virtue of service 
prior to that date." 104 Idaho at 803, 663 P.2d at 1105. The Court held that 
the 3% cap could not be applied to Nash. Id. at 808, 663 P.2d at 1110. 
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In considering the nature of public employee pension rights in Idaho, 
the Nash court stated that the "issue presented requires a determination of 
whether the level of a public employee's rights in a pension plan which has 
vested may be unilaterally altered by a subsequent legislative act." id. at 804, 
663 P.2d at 1106. The Court made specific reference to Hanson and Engen: 

In Hanson v. City ofldaho Falls, 92 Idaho 512, 514, 446 P.2d 
634 ( 1968), this court placed Idaho squarely in line with 
Massachusetts and other jurisdictions which reject both the 
gratuity and the strict contract theory, holding further that 
reasonable modification can be made to keep the plan flexi
ble: 

"The better reasoned rule in most American jurisdic
tions today is that the rights of the employees in pen
sion plans such as Idaho's Retirement Fund Act are 
vested, subject only to reasonable modification for 
the purpose of keeping the pension system flexible 
and maintaining its integrity. [Citations omitted.] 
Since the employee 's rights are vested, the pension 
plan cannot be deemed to provide gratuities. Instead 
it must be considered compensatory in nature." 

In Engen v. James, 92 Idaho 690, 693, 448 P.2d 977 (1969), 
we held that the legislature could not by later act take away 
vested retirement rights of a Coeur d'Alene policeman, stat-
111g, 

"Thus, if respondent had acquired pension rights 
under l.C. § 50-2 l l 6(i) , those existing rights could 
not be taken from him by a later act of the legislature. 
This follows from the compensatory nature of pen
sion plans, as this court held in [Hanson]." 

104 Idaho at 806, 663 P.2d at 1108 (emphasis added; internal citations omit
ted). See also Mickey v. Mickey, 292 Conn. 597, 620-621 (2009) ("[p]ension 
benefits represent a form of deferred compensation for services rendered .... 
[T]he employee receives a lesser present compensation plus the contractual 
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right to the future benefits payable under the pension plan." (Citations omit
ted; internal quotation marks omitted.) 

The Nash court quoted at some length from Hanson, in which the 
Idaho Supreme Court quoted with approval the reasoning of a 1958 California 
case: 

Abbott v. City of San Diego, 165 Cal.App.2d 511, 332 P.2d 
324 (Cal.App.1958), cited in Hanson concerned a modifica
tion of a pension plan, changing it from a plan whereunder 
the benefit fluctuated with prevailing salary scales to a plan 
for payment on a fixed formula basis. The court held that the 
modifications could not be applied to firemen employed 
before the effective date of the modification . The court stat
ed at 332 P.2d 328 : 

'"To be sustained as reasonable , alterations of 
employees' pension rights must bear some material 
relation to the theory of a pension system and its suc
cessful operation, and changes in a pension plan 
which result in disadvantage to employees should be 
accompanied by comparable new advantages.' Allen 
v. City of Long Beach, 45 Cal.2d 128, 131, 287 P.2d 
765 , 767. ' * * * it is advantage or disadvantage to 
the particular employees whose own contractual 
pension rights, already earned, are involved which 
are the criteria by which modifications to pension 
plans must be measured' (Abbott v. City of Los 
Angeles, 50 Cal.2d 438, 326 P.2d 484, 489) .... " 

104 Idaho at 806, 663 P.2d at 1108 (emphasis added). The Nash court further 
cited Abbott: 

The pension fund in Abbott argued, as the Fund here argues, 
that the modification was necessary to keep the fund flexible 
and actuarially solvent. The court rejected this argument, 
stating, 
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"This argument neglects consideration of the 
requirement that any such change must be reasonable 
and must be related to the integrity of the system as 
applied to the vested rights under consideration. 
[Citations] There is no showing in the instant case 
that the amendments under consideration 'bear any 
material relation to the integrity or successful opera
tion or to the preservation or protection of the pen
sion program applicable to these plaintiffs." 
(Emphasis in original.) Id. 332 P.2d at 330. 

104 Idaho at 806, 663 P.2d at 1108 (emphasis added). 

The Nash court also relied on a Massachusetts case from 1981, 
Dullea v. Massachusetts Bay Transportation Authority, 421 N.E.2d 1228 
(Mass. App. 1981 ). Citing Dullea, the Nash court stated that "an employee's 
rights to a pension will not vest until he has worked for a legally significant 
period of time in reliance on the belief that he will be protected by a pension." 
I 04 Idaho at 807, 663 P.2d at 1109. The Nash court rejected Appellants' 
reliance on cases from Louisiana and Florida cited for the proposition that 
modifications acting to the detriment of the employee can be made without 
providing corresponding benefits, stating "[t]hose cases involved jurisdic
tions where the employee's rights do not vest until retirement." Id. at 808, 
663 P.2d at 1110. 

After this discussion of the guiding principles, the Court applied them 
to Mr. Nash's case, first noting that: 

(1) The rights of Nash are unquestionably vested, he having 
worked twenty-five years, the last fifteen of which included 
the period when the pension plan provided for a fluctuating 
formula free of the 3% "cap." 5 

(2) The Firemen's Retirement Fund is not insolvent or unable 
to meet its obligations either now or in the near future. 

(3) The Fund, assuming the present levels of income to it, 
will grow for fifteen or twenty years, then level off and then 
become zero within another ten years. (It would appear the 
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Fund's growth period will include the period of Nash 's life 
expectancy.) 

Under these facts , the Court held that the 3% cap could not be applied to 
Nash. Id. See also Board of Trustees v. Carenbauer, 211 W. Va. 602, 618 
(2002) (where police officer had been a contributing member of plan for 12 
years prior to statutory amendment at issue, although he was not yet eligible 
to retire, he detrimentally relied on the plan's prior provisions). Implicit in 
the holding in Nash is that the Court recognized that the COLA is part of the 
pension contract. See also Calabro v. City of Omaha, 247 Neb. 955, 962-963 
( 1995).6 

The Nash court specifically stated that it was not adopting two rules, 
apparently enunciated in Dullea: 

The first is the suggestion in Dullea that the government can 
reduce benefits when the plan becomes "financially burden
some" to an employer. Once the employee's rights have 
vested, it is not unreasonable to expect that under some cir
cumstances an increased level of employer contribution 
(requiring increased tax levies) might be required without 
looking to increased employee contributions or a reduction of 
benefits. 

Conversely, there can be extraordinary circumstances where 
the employee may be required to increase his contributions 
without a corresponding increase in benefits in order to pre
serve the financial integrity of the system. However, those 
circumstances are not presented by this record. 

I 04 Idaho at 808, 663 P.2d at 1110. 

In 1988, the Idaho Supreme Court considered a public pension issue 
directly involving PERSI. In McNichols v. Public Employee Retirement 
System of Idaho, 114 Idaho 24 7, 755 P.2d 1285 (1988), the plaintiffs had been 
misclassified for many years by their employer as police officer members. 
Classification as a police officer member requires the member and the 
employer pay a higher contribution rate than is paid for and by non-police 
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officer members (called general members). Police officer members can retire 
earlier than general members with full pension benefits. 

In 1985, the Idaho Legislature amended the definition of police offi
cer member to delineate various specific employee positions to be included 
within that definition. Neither of the plaintiffs' positions was included in the 
statutory definition of police officer. Plaintiffs argued that the legislative 
change did not satisfy the tests of Hanson and Nash. The Court acknowl
edged that Idaho had adopted the compensatory theory of public pension 
plans and that Nash was a correct application of that theory. 114 Idaho at 249, 
755 P.2d at 1287. However, the Court rejected plaintiffs' argument that the 
definitional change violated Hanson and Nash, finding that neither of those 
cases dealt with the issue before it of whether the state can reduce, on a 
prospective basis, the "rate at which the employees earn retirement benefits." 
Id. at 248, 755 P.2d at 1286. 

While the Mc Nichols court phrased the issue in terms of whether the 
Legislature could prospectively reduce the rate at which an employee earns 
retirement benefits, the Court's actual holding does not shed significant light 
on what exactly a Legislature could do on a prospective basis in this regard. 
The Court discussed at length the fact that the plaintiffs were misclassified for 
years and so the prospective classification of them as general members (as 
opposed to police officer members) was not to be questioned. "It does not 
seem logical to hold that once an administrative agency misinterprets a leg
islative mandate, the legislature is powerless to alter or amend the misinter
pretation. Thus, prospectively from July I, 1985 , Smith and McNichols 
would continue to earn retirement benefits, but only at the general member 
rate, and not at the rates previously earned while classified as a 'police offi
cer member."' Id. at 251, 755 P.2d at 1289. 

The McNichols court was not faced with the question of whether the 
Legislature could modify previously earned benefits since the statute at issue 
provided that no retroactive changes would result. "[T]he earned and accrued 
benefits of McNichols and Smith are preserved by statute, even if initially 
accrued in error." Id. 7 The Court did not discuss what other changes, besides 
correcting an earlier misclassification, might constitute an acceptable 
prospective change. While McNichols can be cited for the proposition that 
the Legislature can modify the rate at which employees accrue future bene-
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fits, it is not clear what that statement might mean if and when the issue were 
something beyond the prospective classification as a police officer member 
versus a general member. 8 

A. Current PE RSI Retirees Have a Contractual Right to the 1 % 
COLA 

Based on the Idaho Supreme Court's holdings discussed above, in 

particular its holding in Nash, it is the opinion of this author that current 
PERSJ retirees have a contractual right to the I% COLA. The Court in Nash 
held that a firefighter who retired after the statutory change at issue had a right 
to the COLA. A person who retired prior to a statutory change would have at 
least as protected a right if not better.9 See, e.g., Allen v. Board of 
Administration, 34 Cal.3d 114, 121 (1983) (as to retired employees, the gov
ernment's power to change a pension may be even more restricted (than for 
current employees), the retiree being entitled to the fulfillment without detri
mental modification of the contract which he already has performed); 
Andrews v. Anne Arundel County Maryland, 931 F. Supp 1255, 1265 (D. 
Md. 1996) aff'd 113 F.3d 1175 (4th Cir), cert. denied 522 U.S. 1015, 118 S. 
Ct. 600, 139 L.Ed.2d 489 ( 1997) (a diminution of pension benefits is more 
likely than not an even more substantial impairment than a diminution of 
annual salary because the individual receiving pension benefits is typically 
already living on a reduced income as compared to her pre-retirement earn
ings. Thus, a decrease in benefits would potentially have a greater impact) . '0 

A non-retiree PERSI member has a contractually protected right to 
the 1 % COLA if he has worked for a legally significant time in reliance on 
the belief that he will receive the 1 % COLA. In Lynn, the plaintiff had 23 
years of service. In Nash, the plaintiff had 25 years of service. In neither case 
did the Court say specifically how much service would be enough to satisfy 
that requirement, and the Court's analysis and holdings suggest that the deter
mination would be made on a case-by-case basis. However, neither case 
addressed what effect, if any, a statutory vesting period would have on the 
analysis. If the PERSI statutory five-year vesting period were determined, as 
a matter of law, to be a legally significant time, a member with five years' of 
credited service could have a contractually protected right to the I% COLA. 
See Booth v. Sims, 193 W. Va. at 340 ("[l ]ine drawing in this ... regard must 
be made on a case-by-case basis, but after ten years of state service detri
mental reliance is presumed.") 
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When rights in a pension plan are vested (afforded contractual pro
tection), the Legislature may modify those rights only if the modifications are 
reasonable and are necessary to keep the fund flexible and to maintain the 
fund's integrity. To be reasonable , alterations must bear some material rela
tion to the theory of a pension system and its successful operation and 
changes in a plan which disadvantage employees should be accompanied by 
comparable new advantages to the particular employee being affected. Nash, 
104 Idaho at 806, 663 P.2d at l I 08. The validity of a legislative modification 
to the COLA statute would require factual findings and determinations 
regarding the reasonableness of the modification and its necessity for main
taining the integrity of the retirement fund. 

Nash provides some insight into how an Idaho court would apply the 
"reasonable modification/necessary to keep the fund flexible and to maintain 
its integrity" criteria. In Nash, the Fund had argued that the cap was needed 
to keep the fund flexible and actuarially solvent. The Nash court rejected this 
argument, specifically noting that the Fund itself was neither insolvent nor 
unable to meet its obligations "either now or in the near future" and that it 
would be ab le to pay benefits for the period of Nash 's life expectancy. Based 
on Nash, it appears that for a statute eliminating the 1 % COLA to be found 
reasonable (vis-a-vis current retirees and those non-retiree members who had 
worked a "legally significant" period in reliance), the PERSI Fund would 
have to be insolvent or unable to meet current or near future obligations. That 
the COLA might be considered financially burdensome was not deemed suf
ficient to warrant modification by the Nash court. 11 

B. Any Challenge to a Change to the COLA Statute That Would 
Reduce or Eliminate the 1 % COLA for Retirees or Non-Retiree 
Members Would Likely Include an Impairment Claim 

If a change to the COLA statute were made that would reduce or 
eliminate the I% COLA for retirees or non-retiree members, any challenge 
would likely include an impaim1ent claim based on the contract clauses of the 
U.S. and Idaho Constitutions (Article I, Section I 0 of the U.S. Constitution, 
and art. I, sec. 16 of the Idaho Constitution, prohibiting states from passing 
laws impairing contractual obligations). While not specifically articulated as 
such, the Court's analysis in Nash is analogous to a constitutional contractu
al impairment analysis. Consideration of Nash in that context, therefore, may 
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provide useful insight. See also Engen, 92 Idaho at 693, 448 P.2d at 980 
(referring to rights being taken away by legislative act). 

When an impairment claim is made, courts generally use a three
pronged analysis in reviewing the claim. The first question involves the exis
tence of a contract (is there a contract, when was it formed, and what are its 
terms). If a contract exists, the court next analyzes whether the challenged 
state act substantially impairs the contract. If a substantial impairment is 
found, the court considers whether the impairment can be justified by an 
important public purpose. See generally United States Trust Co. of New York 
v. New Jersey, 431 U.S. 1, 97 S. Ct. 1505, 52 L. Ed.2d 92 (1977); General 
Motors Corp. v. Romein, 503 U.S. 18 l, 186, 112 S. Ct. 1105, l l 09, 117 L. 
Ed.2d 328 ( 1992). 

In general , a statute is itself treated as a contract when the language 
and circumstances evince a legislative intent to create private rights of a con
tractual nature enforceable against the state. United States Trust, 431 U.S. at 
17, n. 14. Legislation that deprives a person of the benefit of a contract, or 
adds new duties or obligations, necessarily impairs the contract. Northern 
Pac. Ry. Co. v. State of Minnesota, 208 U.S. 583 , 591, 28 S. Ct. 341, 343, 52 
L. Ed. 630 (1908). See also Curr v. Curr, 124 Idaho 686, 692, 864 P.2d 132, 
138, n. 3 (1993) (internal citations omitted) (a legislative act impairs the obli
gation of a contract when it attempts to take from a party a right to which he 
is entitled by the contract or which deprives him of the means of enforcing the 
right). An impairment appears to be substantial where the right abridged was 
one that induced the parties to contract in the first place or where the impaired 
right was one on which there had been reasonable and specific reliance. 
Baltimore Teachers Union v. Mayor and City Council of Baltimore, 6 F.3d 
1012, 1017 (4th Cir. 1993), cert. denied 510 U.S. 1141 , 114 S. Ct. 1127, 127 
L. Ed.2d 435 (1994). To be justified by an important public purpose, the chal
lenged action must be reasonable and necessary to serve that purpose. City 
of Omaha, 247 Neb. at 969 (citing United States Trust). To be reasonable, the 
action must have a material relation to the theory of the pension system and 
its successful operation, and any disadvantages created by a change should be 
accompanied by comparable new advantages. The necessity inquiry is tested 
at two levels : (i) whether a less drastic modification was available to accom
plish the purpose; and (ii) whether the government could have adopted alter
native means to achieve its goals (a means that did not involve changing the 
contract). City of Omaha, 247 Neb. at 969. 
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Reviewing Nash with an eye toward a contract impairment analysis, 
the following conclusions appear reasonable: 

The Idaho Supreme Court has apparently determined that a statutory 
contract does exist for retirees and for those persons who have 
worked for a legally significant period of time in reliance on the ben
efit. Under Nash, the contract included a COLA and the COLA was 
a previously earned benefit. See also Strunk v. Public Employees 
Retirement Board, 338 Or. 145 (2005) (en bane) (statute mandating 
an annual cost of living adjustment was part of statutory contract). 

In Nash, the state's act of capping the COLA at 3% was a substantial 
impairment (the Court would not go to the third test, requiring justi
fication, if the second were not met). See also City of Omaha, 247 
Neb. at 968 (court did not hesitate to find that by eliminating the sup
plemental payment (COLA) plan, the city enacted a substantial 
impairment on the plaintiffs' contractual rights). See also United 
Firefighters of Los Angeles City v. City of Los Angeles, 210 
Cal.App.3d 1095 (2 Dist. 1989), cert. denied 493 U.S. 1045, 110 S. 
Ct. 843 , 107 L. Ed.2d 837 (1990) (3% cap on cost-of-living adjust
ment held to be a substantial impairment). 

Finally, in Nash , the Court determined that the impairment was not 
justified. The Court specifical ly stated that the fund was not insol
vent or unable to meet its obligations, current or in the near future , 
and also noted that the fund would be able to pay Nash's benefit for 
the duration of his expected lifetime. The Nash court specifically 
noted that it would not adopt the suggestion that the government 
could reduce benefits when the plan becomes "financially burden
some" to an employer and noted that " [ o ]nee the employee's rights 
have vested, it is not unreasonable to expect that under some circum
stances an increased level of employer contribution ... might be 
required without looking to increased employee contributions or a 
reduction of benefits." 12 See also United States Trust, 431 U.S. at 26, 
29 ("[a] governmental entity can always find a use for extra money, 
... [i]f a State could reduce its financial obligations whenever it want
ed to spend the money for what it regarded as a public purpose, the 
Contract Clause would provide no protection at all[]. ... a State can-
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not refuse to meets its legit imate financial obligations simply because 
it would prefer to spend the money to promote the pubic good rather 
than the private welfare of its creditors.") 

While not binding on an Idaho court, other courts have also consid
ered contract clause cha llenges to changes to retirement statutes. ln Strunk v. 
Public Employees Retirement Board, 338 Or. 145 (2005) (en bane) , at issue 
were a number of changes to the Oregon public employee retirement statute 
including, inter alia, a change to the application to members ' accounts of an 
assumed rate of return and a temporary suspension of an annual statutory cost 
of living adjustment provision. In finding that the change to the application 
of the assumed rate of return was an unconstitutional impairment, the Court 
rejected the state's economic hardship defense. The Court stated that were it 
to recognize an economic hardship defense to a challenge to a change in the 
assumed earnings rate guarantee (which it did not) , there wou ld be a very high 
thresho ld for such a defense to succeed, noting "we emphasize that we are not 
dealing here with legislation that impairs private contracts. Instead, we are 
dealing with a statutory contract. In other words, it is one of the parties to the 
contract (the state) that now is attempt ing to rely on a change in circum
stances to permit it to alter its contractual obligations in a constitutional man
ner." id. at 207 (emphasis in original). The Court also discussed the report 
of an assigned Special Master that "demonstrate[ d] that the state's recent fis
cal status is both serious and has resulted in substantial detriments to the pro
vision of governmental services across the state." However, the Court held 
that those findings did "not justify a rewriting of the assumed earnings rate 
guarantee in a manner that would result in the elimination of earnings both 
promised and actually credited over time to Tier One members' regular 
accounts." Id. at 208. As to the temporary suspension of the COLA, the 
Strunk court found that suspension was a breach of the PERS contract (as 
opposed to an impairment) app licable to the affected members . Id. at 224. 13 

See also City of Omaha, 247 Neb. 955 (elimination of a cost of liv
ing supplemental payment was an unconstitutional impairment; while bank
ruptcy threat was well documented, the county did not show that termination 
of the payment was the only viable alternative to addressing its fiscal prob
lems and there was no new comparable advantage to offset the di sadvantage 
caused by elimination of the payment) ; United Firefighters of Los Angeles 
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City v. City of Los Angeles, 210 Cal.App.3d 1095 (2 Dist. 1989) (city char
ter amendment placing a 3% cap on COLA was unconstitutional where city 
failed to justify the impairment); Mar:yland State Teachers Assoc .. Inc. v. 
Hughes, 594 F. Supp. 1353, 1364-68 (D. Md. 1984), cert. denied 475 U.S . 
1140, 106 S. Ct. 1 790, 90 L.Ed.2d 336 ( 1986) (the County has failed to make 
a sufficient showing that the means which it has adopted to address its "prob
lem" is the least drastic available). 

C. Current PERSI Retirees and Non-Retiree PERSI Members Who 
Have Worked for a Legally Significant Time in Reliance on the 
COLA Have a Vested Right to the 1 % COLA 

In conclusion, it is the opinion of this author that current PERSI 
retirees and non-retiree PERSI members who have worked for a legally sig
nificant time in reliance on the COLA have a vested (contractually protected) 
right to the I% COLA. The right can be altered only if modifications are rea
sonable and for the purpose of keeping the pension flexible and maintaining 
its integrity. 

In Nash v. Boise City Fire Department, a case involving the 
Firemen's Retirement Fund and a cap imposed on its statutory COLA, the 
Idaho Supreme Court found the cap could not be applied to the challenging 
member when the member was found to have worked long enough to have a 
vested (protected) right to the COLA; the Firemen's Retirement Fund was not 
insolvent or unable to meet current or near future obligations and the Fund 
would grow for the remainder of the member 's life. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 

1 The PERSI COLA is ti ed to inflation/deflation based on the Consumer Price Index - Urban 

(CPl-U) fo r the 12 months ending August o f the current year and becomes effecti ve the fo llowing March . 

Idaho Code§ 59- 1355 provides fo r a mandatory COLA ranging from -6% to 1% if the CPl-U is between 

-94% and I 01 %. If the CPI-U is above 101 %, the statute provides that the COLA shall be I% (called the 

!% COLA). The 1% COLA is not subject to leg islati ve rev iew. If the CPl -U is above 101 %, the PERS! 

Board can provide a greater COLA (called a di sc retionary CO LA) (not to exceed 6%) if it fi nds that the 
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Fund 's actuarial assets exceed its actuarial li abi lities (including the increased li ability that would be creat

ed by the COLA). The di screti onary CO LA is subject to leg islative review. 
2 If a court were to determine, as a matter of law, that a certain term o f employment was lega l

ly signifi cant, such as the fi ve-yea r vesting period as discussed below, a factual ana lys is of that aspect 

wou ld likely be unnecessary. 
3 The Police Retirement Fund Act was enacted in 1947, and, under the Act, loca l municipali

ties cou ld establ ish a retirement fund for police offi cers. 
4 The use of the term "vested" does not re fer to a statutory vesting period (such as the fi ve

year vesting period for PERS! members). In pens ion cases, there are two distinct issues of contract: ( I) 

an employee's contract right to collect a pension after statutory eligibility requirements have been met; and 

(2) the employee 's leg itimate expectations, also contractua l in nature, that the government w ill not detri

mentally alter the pens ion once the employee has spent suffi c ient time in the system to have substantially 

reli ed to hi s or her detriment. The first issue invo lves whether the employee has remained in government 

service for such a length of time that he or she can co llect benefits; the second issue involves the employ

ee's re li ance on promised gove rnment benefits after yea rs of government serv ice but before actual retire

ment age. Pension eli g ibili ty and reasonab le expectations about the system's continued benefits are entire

ly separate issues . Booth v. Sims, 193 W. Va. at 337. In Hanson, the Court used the term "vested" in the 

second sense to denote that the member had a lega ll y protected contract right. See also Calabro v. City of 

Omaha, 247 Neb. 955, 966-967 ( 1995) (discuss ing difference between vesting for eligibility purposes and 

vesting for contractual protection purposes). 
5 In neither Lynn nor Nash was there di scuss ion of what effect, if any, a statutory vesting peri

od would have on the court 's analysis of whether a person had worked for a " lega ll y significant" period to 

wa rrant contractual protection. In 1977, the Court decided Jackson v. Minidoka Irrigation District, 98 

Idaho 330, 563 P.2d 54 ( 1977). Jackson claimed wrongful discharge and, among other things, claimed a 

loss of retirement benefits. In rejecting the claim for retirement benefits, the Com1 stated: 

It is true that employer contributory retirement benefits constit ute deferred compen

sation to the employee. Hanson v. City of Idaho Falls, 92 Idaho 5 12, 446 P.2d 634 

(1968); Jacoby v. Grays Harbor Chair and Mfg. Co. , 77 Wash.2d 9 11 , 468 P.2d 666 

(1 970). The pension plan becomes part of the contract of employment and contrac

tual rights to the retirement benefits can thus be created between an employer and 

hi s employees. Muggill v. Reuben/-/. Donnelley Corp. , 62 Cal.2d 239, 42 Cal. Rptr. 

I 07, 398 P.2d 147 (1965); Taylor v. Multnomah County Deputy Sheriff's Re1ireme11t 

Board, 265 Or. 445, 5 10 P.2d 339 ( 1973 ). The contractual ri ght is vested in the 

employee subject, however, to reasonable contingencies such as continued employ

ment, which are necessary to keep the pension system flexible and maintain its 

integri ty. 

98 Idaho at 335, 563 P. 2d at 59 (emphasis added). Under the applicable provis ions of the Idaho Public 

Employee Retirement System, a participant in the program is not eligible for retirement benefits unless the 

member has acc umulated fi ve years of membership se rvice . Since Ms. Jackson had not complied with that 

contingency, the Court he ld that "she has stated no clai m to retirement benefits." Id The challenged action 

in Jackson was an employment decision, not a legislative act, so it is not clear if an Idaho court wo uld con

s ider the fi ve-year sta tutory vesting period in a challenge to a leg islati ve change to the CO LA statute. If 

an Idaho court were lo determine that the right to contractual protection is tri ggered by the statutory fi ve

year vesting period in the PERS! statutes, a member with five years' credited service could be entitl ed to 
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contractual protection. 
6 The PERSI COLA statute was first enacted in 1969 at which time it provided for an adj ust

ment between -3% to 3%. In 1979, the statute was amended to provide for the 1 % COLA and to read, in 

relevant part, as it does today. 
7 Since the legislation at issue provided that those benefits earned during the period of the mis

classification would not be changed, the Court did not have to address whether there were earned benefits 

requiring protection. However, the Court 's emphasis on the misc lassi fication of the plaintiffs suggests that 

the Court may have considered, without stating, that Plai ntiffs could not have reasonably rel ied on a clas

sification to which they were not legit imately entitled. 
8 Once the classification statute was applied to plaintiffs in McNichols, they began to pay a 

lower employee contribution rate and accrued future service as general members. Upon retirement, their 

allowance would be based on a combination of police officer and general member serv ice (called mixed 

service). With regard to the I% COLA, an argument could be made that retirees and non-retiree members 

ha ve already earned the I% COLA. Contribution rates are reviewed and set each year after receipt by the 

PERSI Board of the an nual actuarial valuation. A COLA was first provided for in the PERS! statutes in 

1969 . Our understanding is that since 1976, the annual actuarial va luat ion has assumed a I% COLA. 

Contribution rates reflect that assumption and could support an argument that the I% COLA is an ea rned 

benefit because prior employee contributions (of both retirees and non-retirees) have paid for it, at least in 

part. 
9 In Attorney General Opinion No. 96-1 , the Attorney General concluded that Idaho courts 

would not recognize a member 's right to " future accrual of benefits" as distinguished from previously 

earned benefits. 1996 Idaho Att'y Gen. Ann. Rpt. 5. The speci fi c context of the opinion involved a polit

ical subdivision's ri ght to withdraw from PERS! and the effect of such withdrawal on its employees vis-it

vis pension rights. In Nash, the Court found that Mr. Nash had a protected right to a certa in COLA and 

that the CO LA was a previously earned benefit by virtue of prior service. 
10 Over the past two to three years, three states (Colorado, Minnesota and South Dakota) have 

legislative ly changed (reduced or temporarily reduced) ret iree COLAs. Lawsuits are pending in each state, 

which lawsuits include claims of contracts and/or takings clause violations. Idaho cases suggest a contract 

clause ana lys is, but it is not clear that a takings challenge has been rejected per se since it does not appear 

as if a takings clause claim has been made. The takings clause prohibits the state from taking property 

without due process and without just compensation. 
11 The Nash court 's analys is is consistent with cases from other states that have adopted the 

same or similar reasoning, including states relied upon by Idaho courts, including Washington, Oregon and 

California. See, e.g. , Bakenhus v. City of Seattle, 48 Wash.2d 695 (1956) (cited in Lynn); Taylor v. 

Multnomah County Deputy Sheriff's Retirement Board, 265 Or. 445 (1973) (cited in Jackson); Abbott v. 

City of San Diego, 165 Cal.App.2d 511 (1958) (cited in Nash). 
12 The reasonable modification/flexible and integrity criteria applied by Idaho and other courts 

appears to be an interpretation, specific to public pensions, of the reasonable/necessary for an important 

public purpose prong ofa contractual impainnent analysis. See Citv of Omaha, 247 Neb. at 969; Andrews, 

931 F. Supp at 1265 . The reference in Nash to a potential increase in employer contributions appears to 

go to the ability to address the perceived problem through alternati ve means as discussed in contract 

impairment cases. 
13 The Oregon COLA statute at issue was sim ilar to Idaho Code § 59-1355 in that it mandated 

a yearly COLA determination and provided for an increase or decrease, subject to a 2% cap. 
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CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL 

The Honorable Ben Y sursa 
Idaho Secretary of State 
HAND DELIVERED 

January 25, 2011 

RE: Certificate of Review 
Proposed Initiative to Broaden the Sales Tax Base and Lower 
the Sales Tax Rate 

Dear Secretary of State Y sursa: 

An initiative petition was filed with your office on December 28, 
2010. Pursuant to Idaho Code§ 34-1 809, this office has reviewed the peti
tion and prepared the following advisory comments. Given the strict statuto
ry timeframe in which this office must review the petition, our review can 
only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General's recommendations are "advisory only." The petitioners are 
free to "accept or reject them in whole or in part." The opinions expressed in 
this review are only those that may affect the legality of the initiative. This 
office offers no opinion with regard to the policy issues raised by the pro
posed initiative, nor the potential revenue impact to the state budget. 

BALLOT TITLE 

Following the filing of the proposed initiative, this office will prepare 
short and long ballot titles. The ballot titles must impartially and succinctly 
state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares titles 
for the initiative, petitioners may submit proposed titles for consideration. 
Any proposed titles should be consistent with the standard set forth above. 

MATTERS OF SUBSTANTIVE IMPORT 

The purpose of the proposed initiative is to broaden the sales tax base 
to include services and lower the rate from six percent ( 6%) to five percent 
(5%). Included within the definition of sales are contracts for applying, 
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installing, cleaning, altering, improving, decorating, treating, storing, or 
repairing real property. See proposed Idaho Code§ 63-3612(k). This provi
sion has the effect of making many contracts for the improvement of real 
property retail sales subject to sales tax. Idaho Code §§ 63-3622A and 63-
36220 prohibit or exempt the imposition of taxes on sales to governmental 
entities, which means the proposed initiative will completely exempt materi
als and labor used on government contracts. Under present law, materials 
used on government contracts by contractors are taxed. Contractors working 
at the Idaho National Laboratory (INL), Mountain Home Air Force Base, and 
contractors building or repairing highways and other roads are just examples 
of contracts that would completely escape taxation under the petitioners' pro
posal. 

Alternatively, the petitioners could consider amendments similar to 
states like Washington, which treat most contracts as retail sales, but for gov
ernment contracts, the contractor is taxed on the materials used or consumed. 

The proposed initiative may, in certain instances, tax the sale of new 
homes. If a builder builds a home that he intends to sell upon completion, he 
may be able to purchase the materials and the subcontract services for resale. 
Once the house is complete and he sells it, this may be a retail sale. Sales of 
existing homes are not considered to be retail sales pursuant to the initiative. 

The proposed statute does not exempt any services except for those 
services consumed in a production process. Idaho Code § 63-3622D. There 
are many other statutes that provide exemptions of tangible personal proper
ty but would not exempt related services. For example, the occasional sale 
exemption exempts the transfer of tangible personal property between related 
entities. The proposed initiative would impose tax on service transactions 
between related entities. There are other exemptions that similarly exempt 
transactions involving tangible personal property, but related service transac
tions would be taxed under the initiative. Some obvious examples include the 
pollution control exemption, the research and development exemption, and 
the logging exemption. The drafters of the initiative have the prerogative to 
either provide for or not provide for exemptions. However, since the pro-
posed initiative does not remove any of the exemptions for sales of tangible I 
personal property, the petitioners may wish to consider some consistency for 
service-related transactions. 
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Though not classified as an exemption, the initiative does not impose 
tax on services provided by ". . . licensed medical doctors, dentists, 
osteopaths, physical therapists, optometrists, physician assistants, midwives, 
podiatrists, hospitals, nursing homes, chiropractors, nurse practitioners, natur
opaths, or psychologists." See proposed Idaho Code § 63-36 J 4A. 1 In a broad 
sense, the drafters are not taxing medically-related services. The method they 
have chosen to reach that result is to exclude services provided by certain 
medically-related professionals. The services provided by these profession
als are not subject to sales tax regardless of whether the services are medical
ly related. For example, if a physical therapist opened a day care at her busi
ness location that she operated in conjunction with her physical therapy busi
ness, the child care may be exempt from sales tax even though child care pro
vided by a licensed day care would be taxable under the proposed statute. 

The drafters of the initiative have included several sections to source 
the sale of tangible personal property and services to certain locations.2 

These sourcing rules seem unduly complex for the state sales tax and may or 
may not be consistent with other provisions of the ldaho sales tax law. 
Sourcing is defined as the point at which a retail sale occurs. The statute then 
provides a series of rules to determine the location of the sale. However, if 
the sale occurs in Idaho, then the transaction is subject to sales tax. Under 
present law, if delivery of tangible personal property occurs in Idaho, then the 
sale takes place in Idaho. If the sale takes place in another state, and if no 
sales tax is charged, then use tax is due if the property is used in Idaho. 

The sourcing rules for services are inconsistent. For example, pro
posed Idaho Code § 63-3642( l )(a) provides that if the service is received by 
the purchaser at a business location of the seller, the sale is sourced to that 
location. Paragraph ( l )(b) provides that if the service is not received at the 
business location of the seller, it is sourced to the location where received. In 
sho1i, pursuant to subsection ( 1 ), the sale is sourced to the location where the 
service is received. 

Subsection (5) of proposed Idaho Code § 63-3642 introduces some 
new terms for sourcing of services. Pursuant to this provision, the sale is 
sourced to Idaho ifthe consumption of the service occurs in Idaho, even if the 
service is performed outside Idaho. These provisions are confusing. Under 
one provision, the service is sourced to Jdaho if the service is received in 
Idaho, whereas under a second provision, the service is sourced to Idaho if it 
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is consumed in Idaho. The provision creates a conflict between the terms 
"receipt" and "consume." If an Idaho mechanic repairs a car belonging to an 
Oregon resident at the mechanic 's business location in Idaho, the service is 
performed in Idaho and, presumably, the receipt of the service occurs in 
Idaho. However, if the Oregon resident drives his car back to Oregon where 
he keeps it and uses it, the services may be said to be consumed in Oregon. 
The petitioners may want to clarify the sourcing rules for services. 

The proposed statutes appear to raise revenue for the State of Idaho. 
The initiative does not address revenue impact, but since it only lowers the 
rate to five percent (5%) and substantially broadens the tax base, there is a 
likelihood that the initiative will raise revenue. This raises the question of 
whether an initiative that raises revenue may not be allowed because it is con
trary to art. lll, sec. 14 of the Idaho Constitution, which provides that all rev

enue raising bills originate in the House. At a minimum, there is an argument 
that an initiative to raise revenue is prohibited by art. lII , sec. 14, which pro
vides that " [b ]ills may originate in either house, but may be amended or 
rejected in the other, except that bills for raising revenue shall originate in the 
house of representatives."3 

By using the tenn "bill," the drafters of the Constitution implied that 
the provision only applies to legislative enactments. An initiative, as allowed 
for in art. TH, sec. 1, is a process for the people through signatures and voting 
to enact legislation. The history of the federal Origination Clause is all about 
balance between the two legislative houses. Idaho seems to have just copied 
the federal practice. The Idaho Constitutional Convention in 1889 adopted 
this section without debate or amendment. At the federal level, the clause had 
two motives. First, it put the fiscal authority in the House of Representatives, 
which was seen as being the house closest to the people. Second, it acted as 
a counterbalance to the special powers granted only the Senate - the power to 
advise and consent to Presidential appointments and to ratify treaties. 4 Thus, 
the rationale for requiring revenue raising measures in the House seems inap
plicable to initiatives. If, in fact, one of the motives is to give the power to 
the body closest to the people, then it seems logical that the initiative process 
could be used to raise revenue. 
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CERTIFICATION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form , style, and matters of substantive import. The recommendations set 
fo1ih above have been communicated to the Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Robert C. Huntley, The 
Huntley Law Firm, PLLC, P. 0. Box 2188 , Boise, Idaho 83701. 

Analysis by: 

BRIAND. NICHOLAS 
Deputy Attorney Genera l 

WILLIAM A. VON TAGEN 
Deputy Attorney General 

Sincerely, 

LA WREN CE G. WASDEN 
Attorney General 

1 The drafters inserted " mid wives" twice in the sentence identifying the professionals who are 

providing se rvices for purposes of the tax on services. 
2 See proposed Idaho Code §§ 63-3642 and 63-3643. 
3 We are unaware of any case authority and we are unsure whether a court has ever addressed 

the issue, but we believe we arc compel led to raise the issue for the petitioners to cons ider 
4 The Federal ist No. 66 (A lexander Hamilton). 
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March 23 , 2011 

The Honorable Ben Y sursa 
Idaho Secretary of State 
HAND DELIVERED 

RE: Certificate of Review 
Referendum Petition SB 1108 

Dear Secretary of State Y sursa : 

This letter shall serve as the Certificate of Review for the referendum 
petition submitted to the Secretary of State's office on March 18, 2011 , and 
forwarded for review to this office on March 21, 2011. It appears that the 
Secretary of State has certified the petition as to form , and completed the ini
tial review as provided for in Idaho Code § 34-1804. The referendum con
cerns Senate Bill 1108, 2011 Idaho Session Law Chapter 96, which having 
passed both houses and been signed into law meets the requirements of Idaho 
Code § 34-1803. It is worth noting that Sections 6 and I 0-12 may be stayed 
according to Idaho Code§ 34-1803. Sections 1-5, 7-9, and 13-25 have an 
emergency clause. Those sections of the law will remain effective pending 
the outcome of the referendum election (if held). 
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CERTIFICATION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style, and matters of substantive import. The recommendations set 
forth above have been communicated to the Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Sheri Wood, President, 
Idaho Education Association, P. 0. Box 2638, Boise, Idaho 83701-2638. 

Analysis by: 

BRIAN KANE 
Assistant Chief Deputy 

Sincerely, 

LAWRENCE G. WASDEN 
Attorney General 
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The Honorable Ben Y sursa 
Idaho Secretary of State 
HAND DELIVERED 

March 23, 2011 

RE: Certificate of Review 
Referendum Petition SB 1110 

Dear Secretary of State Ysursa: 

This letter shall serve as the Certificate of Review for the referendum 
petition submitted to the Secretary of State's office on March 18, 2011 , and 
forwarded for review to this office on March 21, 2011. It appears that the 
Secretary of State has certified the petition as to form, and completed the ini
tial review as provided for in Idaho Code § 34-1804. The referendum con
cerns Senate Bill 1110, 2011 Idaho Session Law Chapter 97, which having 
passed both houses and been signed into law meets the requirements ofldaho 
Code§ 34-1803. SB 1110 does not go into effect until 2012. 

CERTIFICATION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style, and matters of substantive import. The recommendations set 
forth above have been communicated to the Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Sheri Wood, President, 
Idaho Education Association, P. 0. Box 2638, Boise, Idaho 83701-2638. 

Analysis by: 

BRIAN KANE 
Assistant Chief Deputy 

Sincerely, 

LAWRENCE G. WASDEN 
Attorney General 
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The Honorable Ben Y sursa 
Idaho Secretary of State 
HAND DELIVERED 

April 11 , 2011 

RE: Certificate of Review 
Referendum Petition SB 1184 

Dear Secretary of State Y sursa: 

This letter shall serve as the Certificate of Review for the referendum 
petition submitted to the Secretary of State's office on April 8, 2011, and for
warded for review to this office on April 8, 2011. It appears that the Secretary 
of State has certified the petition as to form, and completed the initial review 
as provided for in Idaho Code § 34-1804. The referendum concerns Senate 
Bill 1184, 2011 Idaho Session Law Chapter 247, which having passed both 
houses and been signed into law meets the requirements of Idaho Code § 34-
1803. Sections 1, 2, 3, 4, 7, 8, 9, 12, 13 , 14, 15, 16, 17 and 18 of SB 1184 are 
effective on July 1, 2011 , while Sections 5, 6, 10 and 11 of SB 1184 will be 
in effect on July 1, 2012. 1 
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CERTIFICATION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form , style, and matters of substantive import. The recommendations set 
forth above have been communicated to the Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Michael Lanza, Chair, 
Idahoans for Responsible Education Reform, P. 0. Box 163, Boise, Idaho 
83701. 

Analysis by: 

BRIAN KANE 
Assistant Chief Deputy 

Sincerely, 

LAWRENCE G. WASDEN 
Attorney General 

1 House Bill 345 has passed both houses and is awaiting the Governor 's signature. One o f the 

effects of HB 345 would be to dec lare an emergency and make all sections of SB 11 84 effec ti ve immedi 

ately. See HB 345, Secti on 9 (amending Secti on 19 of SB 11 84). 
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The Honorable Ben Y sursa 
Idaho Secretary of State 
VIA HAND DELIVERY 

May 13, 2011 

RE: Certificate of Review 
Proposed Initiative to Make Torture of Animals a Felony 

Dear Secretary of State Y sursa: 

An initiative petition was filed with your office on April 29, 2011. 
Pursuant to Idaho Code§ 34-1809, this office has reviewed the petition and 
has prepared the following advisory comments. Given the strict statuto1y 
timeframe within which this office must review the petition, our review can 
only isolate areas of concern and cannot provide in-depth analysis of each 
issue that may present problems. Further, under the review statute, the 
Attorney General 's recommendations are "advisory only." The petitioners are 
free to "accept or reject them in whole or in part. " Due to the available 
resources and limited time for performing the reviews, we did not communi
cate directly with the petitioner as part of the review process. The opinions 
expressed in this review are only those that may affect the legality of the ini
tiative. This office offers no opinion with regard to the policy issues raised 
by the proposed initiative. 

BALLOT TITLE 

The petition contains the following short ballot title: 

Initiative amending Chapter 35, Title 25, Idaho 
Code, Animal Care law, to add felony penalties for repeat 
violations and torture. 

The petition contains the following long title: 

Initiative amending section 25-3502, Idaho Code, to 
include definition of "torture"; to amend section 25-3504, 
Idaho Code, to change references for penalty classifications; 
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and to amend section 25-3520A, Idaho Code, to increase 
fines for misdemeanor violations, and to add felony penalties 
for third and subsequent violations, and for any violations 
that include the intentional torture of an animal. 

These titles are appropriate under Idaho Code § 34-1809(2). 

MATTERS OF SUBSTANTIVE IMPORT 

A. Summary of the Initiative 

The Initiative amends the Cruelty to Animals chapter of title 25 of the 
Idaho Code to increase the fine applicable to misdemeanor violations of that 
law and to add felony provisions for repeat offenders or those who torture ani
mals. Specifically, the Initiative amends the definitions section, Idaho Code 
§ 25-3502, to delete "torture" from the definition of "cruelty" and adds a def
inition for the word "torture." Second, it amends the section creating a crime, 
Idaho Code § 25-3504, by deleting language that violation of that section is a 
misdemeanor and adding torture as grounds for allowing law enforcement to 
seize an animal (in addition to cruelty). Third, it amends the penalty section, 
Idaho Code § 25-3520A, to state that first and second offenses are misde
meanors; changes the fine for a first-time offense from $100 to $400; changes 
the minimum fine for a second offense from $200 to $600; and makes a third 
offense or a violation that includes intentional torture a felony punishable by 
a prison sentence of between six months and three years and a fine of up to 
$9,000. Finally, it includes a severability clause. 

B. Legal Effect of the Initiative, if Enacted 

The Initiative, if enacted, would succeed in its apparent purpose. It 
would increase the fine for a first or second offense and would elevate third 
offenses to felony status. It would also create a new felony for torture of an 
animal. Specifically, the statute is constructed such that torture is in the 
nature of a penalty enhancement rather than part of the crime itself. A jury 
would have to find the underlying crime of cruelty to an animal, with the 
aggravating element of intentional torture. Although the lower limit of the 
penalty for the felony (six months in prison) is more consistent with a misde
meanor, we are unaware of any limitation on the ability of an initiative to set 
a felony punishment at six months to three years. 
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C. Recommended Revisions or Alterations 

No substantive revisions or alterations are suggested. As a matter of 
form, "Section 5" should be amended to read "Section 4," because there is 
currently no Section 4. 

CERTIFICATION 

l HEREBY CERTIFY that the enclosed measure has been reviewed 
for form , style, and matters of substantive import. The recommendations set 
forth above have been communicated to Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Virginia Hemingway, 
3906 S. Yorktown Way, Boise, Idaho 83706. 

Analysis by: 

KENNETH K. JORGENSEN 
Deputy Attorney General 

Sincerely, 

LAWRENCE G. WASDEN 
Attorney General 
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The Honorable Ben Y sursa 
Idaho Secretary of State 
HAND DELIVERED 

December 12, 2011 

RE: Certificate of Review 
Proposed Initiative to Broaden the Sales Tax Base 
and Lower the Sales Tax Rate 

Dear Secretary of State Y sursa: 

An initiative petition was filed with your office on December 6, 2011. 
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and 
prepared the following advisory comments. Given the strict statutory time
frame in which this office must review the petition, our review can only iso
late areas of concern and cannot provide in-depth analysis of each issue that 
may present problems. Further, under the review statute, the Attorney 
General's recommendations are "advisory only." The petitioners are free to 
"accept or reject them in whole or in part." The opinions expressed in this 
review are only those which may affect the legality of the initiative. This 
office offers no opinion with regard to the policy issues raised by the pro
posed initiative, nor the potential revenue impact to the state budget. 

BALLOT TITLE 

Following the filing of the proposed initiative, our office will prepare 
short and long ballot titles. The ballot titles must impartially and succinctly 
state the purpose of the measure without being argumentative and without 
creating prejudice for or against the measure. While our office prepares titles 
for the initiative, petitioners may submit proposed titles for consideration. 
Any proposed titles should be consistent with the standard set forth above. 

MATTERS OF SUBSTANTIVE IMPORT 

The purpose of the proposed initiative is to broaden the sales tax base 
to include services and lower the rate from six percent (6%) to five percent 
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(5%). Included within the definition of sales are contracts for applying, 
installing, cleaning, altering, improving, decorating, treating, storing, or 
repairing real property. See proposed Idaho Code § 63-36 l 2(k). This provi
sion has the effect of making many contracts for the improvement of real 
property retail sales subject to sales tax. Idaho Code §§ 63-3622A and 63-
36220 prohibit or exempt the imposition of taxes on sales to governmental 
entities, which means the proposed initiative will completely exempt materi
als and labor used on government contracts. Under present law, materials 
used on government contracts by contractors are taxed. Contractors working 
at the Idaho National Laboratory (INL), Mountain Home Air Force Base, and 
contractors building or repairing highways and other roads are just examples 
of contracts that would completely escape taxation under the petitioners' pro
posal. 

Alternatively, the petitioners could consider amendments similar to 
states like Washington , which treat most contracts as retail sales, but for gov
ernment contracts, the contractor is taxed on the materials used or consumed. 

The proposed initiative may, in certain instances, tax the sale of new 
homes. If a builder builds a home that he intends to sell upon completion, he 
may be able to purchase the materials and the subcontract services for resale. 
Once the house is complete and he sells it, this may be a retail sale. Sales of 
existing homes are not considered to be retail sales pursuant to the initiative. 

The proposed statute does not exempt any services except for those 
services consumed in a production process. Idaho Code § 63-36220. There 
are many other statutes that provide exemptions of tangible personal proper
ty but would not exempt related services. For example, the occasional sale 
exemption exempts the transfer of tangible personal property between related 
entities. The proposed initiative would impose tax on service transactions 
between related entities. There are other exemptions that similarly exempt 
transactions involving tangible personal property, but related service transac
tions would be taxed under the initiative. Some obvious examples include the 
pollution control exemption, the research and development exemption, and 
the logging exemption . The drafters of the initiative have the prerogative to 
either provide for or not provide for exemptions. However, since the pro
posed initiative does not remove any of the exemptions for sales of tangible 
personal property, the petitioners may wish to consider some consistency for 
service-related transactions. 
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Though not classified as an exemption, the initiative does not impose 
tax on services provided by " . . . licensed medical doctors, dentists, 
osteopaths, physical therapists, optometrists, physician assistants, midwives, 
podiatrists, hospitals, nursing homes, chiropractors, nurse practitioners, natur
opaths, or psychologists." See proposed Idaho Code§ 63-36 I 4A. 1 In a broad 
sense, the drafters are not taxing medically-related services. The method they 
have chosen to reach that result is to exclude services provided by certain 
medically-related professionals. The services provided by these profession
als are not subject to sales tax regardless of whether the services are medical
ly related. For example, if a physical therapist opened a day care at her busi
ness location that she operated in conjunction with her physical therapy busi
ness, the child care may be exempt from sales tax even though child care pro
vided by a licensed day care would be taxable under the proposed statute. 

The drafters of the initiative have included several sections to source 
the sale of tangible personal property and services to certain locations. 2 

These sourcing rules seem unduly complex for the state sales tax and may or 
may not be consistent with other provisions of the Idaho sales tax law. 
Sourcing is defined as the point at which a retail sale occurs. The statute then 
provides a series of rules to determine the location of the sale. However, if 
the sale occurs in Idaho, then the transaction is subject to sales tax. Under 
present law, if delivery of tangib le personal property occurs in Idaho, then the 
sale takes place in Idaho. If the sale takes place in another state, and if no 
sales tax is charged, then use tax is due if the property is used in Idaho. 

The sourcing rules for services are inconsistent. For example, pro
posed Idaho Code § 63-3642( I )(a) provides that if the service is received by 
the purchaser at a business location of the seller, the sale is sourced to that 
location. Paragraph ( 1 )(b) provides that if the service is not received at the 
business location of the seller, it is sourced to the location where received. In 
short, pursuant to subsection (I) , the sale is sourced to the location where the 
service is received. 

Subsection (5) of proposed Idaho Code § 63 -3642 introduces some 
new terms for sourcing of services. Pursuant to this provision, the sale is 
sourced to Idaho if the consumption of the service occurs in Idaho, even if the 
service is performed outside Idaho. These provisions are confusing. Under 
one provision, the service is sourced to Idaho if the service is received in 
Idaho, whereas under a second provision, the service is sourced to Idaho if it 
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is consumed in Idaho. The provision creates a conflict between the terms 
" receipt" and "consume." If an Idaho mechanic repairs a car belonging to an 
Oregon resident at the mechanic's business location in Idaho, the service is 
performed in Idaho and, presumably, the receipt of the service occurs in 
Idaho. However, if the Oregon resident drives his car back to Oregon where 
he keeps it and uses it, the services may be said to be consumed in Oregon. 
The petitioners may want to clarify the sourcing rules for services. 

The proposed statutes appear to raise revenue for the State of Idaho. 
The initiative does not address revenue impact, but since it only lowers the 
rate to five percent (5%) and substantially broadens the tax base, there is a 
likelihood that the initiative wi ll raise revenue. This raises the question of 
whether an initiative that raises revenue may not be allowed because it is con
trary to art. III, sec. 14 of the Idaho Constitution, which provides that all rev
enue-raising bills originate in the House. At a minimum, there is an argument 
that an initiative to raise revenue is prohibited by art. Ill, sec. 14, which pro
vides that "[b]i lls may originate in either house, but may be amended or 
rejected in the other, except that bills for raising revenue shall originate in the 
house of representatives." 3 

By using the term "bi 11,'' the drafters of the Constitution imp I ied that 
the provision only applies to legislative enactments. An initiative, as allowed 
for in art. ITT , sec. I , is a process for the people through signatures and voting 
to enact legislation . The history of the federal Origination Clause is all about 
balance between the two legi slative houses. Idaho seems to have just copied 
the federal practice. The Idaho Constitutional Convention in 1889 adopted 
this section without debate or amendment. At the federal level , the clause had 
two motives. First, it put the fi scal authority in the House of Representatives, 
which was seen as being the house closest to the people. Second, it acted as 
a counterbalance to the special powers granted only the Senate - the power to 
advise and consent to Presidential appointments and to ratify treaties.4 Thus, 
the rationale for requiring revenue-raising measures in the House seems inap
plicable to initiatives. If in fact one of the motives is to give the power to the 
body closest to the people, then it seems logical that the initiative process 
could be used to raise revenue. 
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CERTIFICATION 

I HEREBY CERTIFY that the enclosed measure has been reviewed 
for form, style, and matters of substantive import. The recommendations set 
forth above have been communicated to the Petitioner via a copy of this 
Certificate of Review, deposited in the U.S. Mail to Robert C. Huntley, The 
Huntley Law Firm, PLLC, P. 0 . Box 2188, Boise, Idaho 83701. 

Analysis by: 

WILLIAM A. VON TAGEN 
Deputy Attorney General 

Sincerely, 

LAWRENCE G. WASDEN 
Attorney General 

1 The dra fters inserted ·'midwives" twice in the sentence identify ing the pro fess iona ls who are 

prov iding services for purposes of the tax on services. 
2 See proposed Idaho Code§§ 63 -3642 and 63-3643. 
3 We are unaware of any case authority, and we are unsure whether a court has ever addressed 

the issue, but we believe we are compe ll ed to ra ise the issue for the petitioners to consider. 
4 The Federali st No. 66 {A lexander Hamilton). 
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January 21, 2011 

The Honorable William Killen 
Idaho State Representative 
VIA HAND DELIVERY 

Re: Our File No. 11-35557 - State Nullification of Federal Law 

Dear Representative Killen: 

This letter is in response to your recent inquiry regarding the theory 
of State nullification of federal law. Nullification generally is considered to 
take one of two forms. The first is where a State acts within the system, 
whether through a court challenge, or through a concentrated series of efforts 
designed to repeal or amend offending legislative provisions. The second 
form is most simply described as outright defiance of the law; in other words, 
a State simply would ignore a federal provision, or a decision of a federal 
court. 

Nullification, If Meant As A Term Through Which Offending 
Legislation Or Judicial Decisions Are Overturned By Working 
Within The Existent Constitutional And Legal Framework, Is 
Permissible And Encouraged By Our System Of Checks And 
Balances. 

Idaho has historically participated in a number of these efforts includ
ing the current challenge to the Healthcare Reform Law, as well as various 
resolutions addressed to the federal government with respect to the State sov
ereignty and specific federal legislative enactments. (See H.C.R. 64, 44 and 
S.J.M. 106, 60th Leg., 2d Reg. Sess. (Idaho 2010)). These examples reflect 
how a State can work within the constitutionally designed system to overturn 
or amend a provision that offends a State's notion of sovereignty and federal 
overreaching. 

Nullification As Defiance Of Federal Law Or Enactment Is 
Inconsistent With A State Officer's Duty To Act In Conformity With 
The Federal And State Constitutions. 
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Nullification is generally the argument that States have the ability to 
determine the constitutionality of a federal enactment, and if a State finds the 
enactment unconstitutional , it can ignore or otherwise refuse to adhere to the 
federal requirements. The basis for this argument is that the States came 
together to create the federal government, and therefore the States retain the 
ultimate discretion as to the reach of federal authority. 1 The adoption of these 
Resolutions in some respects represents the apex of the ongoing argument 
between Alexander Hamilton and Thomas Jefferson over the scope and influ
ence of the fledgling federal government. 2 

These arguments arose cyclically throughout the Nation's early his
tory, reaching a virtual breaking point in l 828-1833 in what was referred to 
as the "Nullification Crisis." President Andrew Jackson expressly rejected 
the theory of nullification as incompatible with the existence of the Union and 
destructive to the very purpose of the Constitution. 3 Southern State nullifi
cation advocates nevertheless continued to press their cause, and their argu
ments formed a central justification for the Civil War. 

The Legal Difficulty Of Idaho's Nullification Claim. 

As a historical matter, many of the original States came into existence 
first as English colonies and then as sovereign parties to the Articles of 
Confederation. Idaho 's road to state status followed a much different path. 

Virtually all land within Idaho is the result of the United States mak
ing a claim to the land, which was disputed by the British until the adoption 
of several treaties leading ultimately to the creation of the Oregon Territory.4 

Congress then created the Territory of Idaho and, ultimately, the State of 
ldaho. Once Idaho was admitted as a State,' it acquired all of the privileges 
and immunities held by each of the other States, but as reflected above, the 
right of nullification, the right of secession, and the compact theory had all 
been rejected by the United States by the time of statehood. 

The framers of the Idaho Constitution were acutely aware of that fact. 
Article I, sec. 3 of our Constitution states: 

State inseparable part of Union. - The state of Idaho is an 
inseparable part of the American Union, and the Constitution 
of the United States is the supreme law of the land. 
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The framers therefore expressly recognized Idaho 's status as a part of the 
United States and the supremacy of the United States Constitution. 
Consistent with this recognition, every legislator is required to affirm "that I 
will support the constitution of the United States and the constitution of the 
state of Idaho."6 Legislators and other state officia ls, in other words, pledge 
to carry out their duties in a fashion that directly conflicts with the second 
form of the nullification theory. 

The alpha and omega of the nullification theory, in sum, rest upon 
rejecting the principle that the United States Constitution is the supreme law 
of the land. 1 The theory runs contrary to the very purpose of the federal con
stitution and Idaho's express constitutional acknowledgment in Article I, sec. 
3 of that supremacy. 

Courts Have Expressly Rejected Nullification. 

Our history is replete with federal enactments that were unpopular in 
one State or another, or even within regions. Taking the logic of the nullifi
cation theory to its natural extension, federal law would become a patchwork 
of regulation depending upon which States chose to comply. It is hardly sur
prising, given this specter, that no court has ever upheld a State effort to nul
lify a federal law. 

The most instructive case on nullification is likely Cooper v. Aaron. 8 

This case arose out of a belief by the State of Arkansas that it was not bound 
to follow the Supreme Court's decision in Brown v. Board of Education.9 

Arkansas, through its governor and legislature, claimed that there is no duty 
on the part of a state official to obey federal court orders based upon the 
Court's interpretation of the federal constitution. 10 The governor and the leg
islature, in practical effect, were advancing the theory that the States were the 
ultimate arbiters of the constitutionality of federa l enactments and decisions. 

The Court expressly rejected this argument stating: "No state legisla
tor or executive or judicial officer can war against the Constitution without 
violating his undertaking to support it." 11 The Court went further: A gover
nor who asserts power to nullify a federal court manifests that the fiat of a 
state governor, and not the Constitution of the United States, wou ld be the 
supreme law of the land. 
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CONCLUSION 

There is no right to pick and choose which federal laws a State will 
follow. Aside from ignoring the Supremacy Clause in Article VI, Clause 2 of 
the United States Constitution, that contention cannot be reconciled with 
Article I, sec. 3 of the Idaho Constitution or the oath of office prescribed in 
Article III, sec. 25. I hope this brief ana lysis responds adequately to your 
inquiry. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 

1 See Kentudy Resolutions, Thomas Jefferson (November 16, 1798 & December 3, 1799), 

and Virginia Resolution, James Madison (December 24, 1709). 
2 Hami lton actually suggested sending the Army into Virginia as a pretext- thus, even the ear

liest arguments for nu llifi cation were viewed as latent arguments for civil war. See also Jonathon Elliot, 

Ansll'ers of the Several State Legislatures: "State of New Hampshire" Debates in the Several State 

Conventions on the Adoption of the Federal Co11stit111io11, pp. 538-539 ( 1907). 
3 Jackson also expressly rej ected the ri ght to secede, noting that the Constitu tion forms a gov

ernment, not a league of States. President Jackson s Proclamation Regarding Nullification, December l 0 , 

183 2. 
4 

Joint Briti sh and United States Claim was provided for in Treaty of / 8 18. The Oregon Treaty 

( 1846) established the boundary between United States Claims and British C laims at the 49th Paralle l. The 

territory of Oregon was created on August 14, 1848. The territory of Idaho was created on March 4, 1863 

( 12 Stat. L. 808, ch. 11 7). 
5 Reviewing the Idaho Admi ss ion Bill , § 19 spec ifical ly applies the laws of the United States. 

See 26 Stat. L. 2 15, ch. 656; am 1998, P.L. I 05-296. 
6 Idaho Const. art. 111 , sec. 25 (Oath of Office). See also Idaho Code§ 59-401. 

U.S. Const. art. 6, cl. 2. 

358 U.S. I, 78 S. Ct. 140 1, 3 L. Ed. 2d 19 ( 1958). 

347 U.S 483, 74 S. C t. 686, 98 L. Ed. 873 ( 1954). 
10 358 U.S. at 4, 78 S. Ct. at 1403. 
11 Id. at 18, 78 S. Ct. at 1410. 
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January 25, 2011 

The Honorable Richard Wills 
Idaho House of Representatives 
VIA HAND DELIVERY 

Re: Our File No. 11-35590 - Constitutionality of State-Law 
Enforcement Authority for Tribal Officers 

Dear Representative Wills: 

This letter responds to your inquiry received today concerning the 
constitutionality of the State of Idaho to have law enforcement privileges as 
peace officers in the state and the counties. I assume that your question 
relates to House Bill No. 33 ("HB 33"). 

In brief summary, HB 33 authorizes "[a]n employee of a police or law 
enforcement agency of a federally-recognized Indian tribe within the state of 
Idaho, while engaged in the conduct of his or her employment as a Law 
enforcement officer, ... to enforce state laws anywhere with the exterior lim
its of the reservation of the tribe employing such officer." That authority is 
conditioned on the following conditions: (1) the law enforcement officer must 
have been appointed by the governing body of the tribe; (2) the officer must 
be certificated by the Idaho Peace Officers Standards and Training Council; 
(3) the officer has not been decertified by the Council; ( 4) the officer's author
ity takes effect 30 days after the appointing tribe has mailed a notice contain
ing certain information, including a copy of the officer's Council certificate; 
and (5) the appointing tribe provides indemnification insurance in the amount 
of not less than $2 million for bodily or personal injury, death or property 
damage or loss as the result of any one occurrence or accident, regardless of 
the number of persons injured or the number of claimants, attendant to the 
officer's performance of duties pursuant to the "peace officer" authorization. 
HB 33 additionally directs that the tribal officer, inter alia, to "cooperate with 
the investigative and judicial requirements related to prosecution of the arrest
ed person as may be reasonably required by the respective county sheriff 
and/or prosecuting attorney." The legislation immunizes the State, counties 
and cities from liability for the tribal officer's performance of "peace officer" 
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duties and contains provisions related to the tribe's waiver of immunity from 
suit "to the extent necessary to pem1it recovery under the policy or contract 
of insurance" within policy limits. HB 33, finally, leaves unimpaired the 
authority of(l) the State, its political subdivisions and law enforcement agen
cies to enter into cooperative agreements with tribes related to law enforce
ment, and (2) "state, county and city law enforcement officers to enforce state 
law within the exterior boundaries of an Indian reservation." 

HB 33 unambiguously extends "peace officer" status to tribal law 
enforcement officers to enforce state law within the appointing tribe's reser
vation when the legislation's conditions are satisfied. No consent or concur
rent authorization from the county sheriff whose territorial jurisdiction 
includes the reservation is necessary. The legislation, however, leaves unim
paired the authority of county sheriffs to enforce state law and to exercise 
existing authority to enter into law enforcement-related cooperative agree
ments with tribes. 

I have enclosed for your information a letter dated February 23 , 2010, 
to former Representative James W. Clark discussing various constitutional 
issues about which he inquired in connection with House Bill No. 500 (60th 
Leg., 2d Reg. Sess. (Idaho 20 I 0)) (" HB 500"). Although that legislation dif
fered in several respects, the differences do not affect the legal analysis' rele
vance here. Our analysis revealed no constitutional flaw in HB 500, and, for 
the same reasons, none likely exists with respect to HB 33. 

I hope that this letter responds adequately to your email inquiry. 
Please contact me if you have any questions. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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February 3, 2011 

The Honorable Cherie Buckner-Webb 
Idaho House of Representatives 
STATEHOUSE MAJL 

Re: Our File No. 11-35665 - Conflict-of-Interest Question 

Dear Representative Buckner-Webb: 

This letter is in response to your request for an analysis on whether it 
is permissible to serve on the Idaho Commission on the Arts while also serv
ing as a member of the Idaho House of Representatives. The request raises 
two questions: ( 1) whether your dual service creates a conflict of interest, and 
(2) whether the dual service violates the principle of separation of powers. As 
explained more fully below, although holding both positions may not create a 
conflict of interest, this dual office-holding is likely unconstitutional because 
it violates the separation of powers. As a result, it is recommended that you 
resign from one of the positions. 

ANALYSIS 

I. Conflict of Interest 

The first question is whether serving simultaneously as a 
Representative in the Idaho House of Representatives and a Commissioner 
for the Idaho Commission on the Arts creates a conflict of interest. Service 
as both legislator and commissioner does not necessarily create a conflict, but 
requires vigilance to ensure that actions you take as a legislator do not bene
fit the Commission in a manner that results in your own private pecuniary 
gain . 

The Idaho Ethics in Government Act of 1990, Idaho Code§§ 59-70 l, 
et seq., governs conflicts of interest for public officials. The Act defines a 
conflict of interest as "any official action or any decision or recommendation 
by a person acting in a capacity as a public official, the effect of which would 
be to the private pecuniary benefit of the person or a member of the person's 
household, or a business with which the person or a member of the person's 
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household is associated .... " Idaho Code § 59-703( 4). A legislator who has 
a potential conflict must seek legal advice on whether a conflict in fact exists. 
Id. at § 59-704. If, in the opinion of counsel, a conflict does not exist, then 
the legislator may proceed. Id. If, however, counsel concludes that a conflict 
does exist, the legislator must "disclose the nature of the potential conflict of 
interest and/or be subject to the rules of the body of which he/she is a mem
ber and shall take all action required under such rules prior to acting on the 
matter." Id. at § 59-704( I). 

House Rule 38(3) in tum establishes that if a Representative's "per
sonal interest in [an] issue under consideration conflicts with the public's 
interest, the member's legislative activities can be subject to limitations, 
unless such conflicts are disclosed to the presiding officer or to the body." 
Upon disclosure of any such conflict, the Representative may "vote upon any 
question or issue to which the conflict relates, unless [she] requests to be 
excused." Id. Where a Representative has a conflict and intentionally fails to 
disclose it, the Act mandates a civil penalty and permits the House to impose 
other discipline. Idaho Code§ 59-705 ; see also House Rule 76. 

The Interests of the House and the Commission Do Not Create a 
Conflict of Interest 

This analysis leads to two conclusions. First, the interests of the 
House of Representatives and the Commission, even if adverse, cannot them
selves create a conflict of interest for the purposes of the Act. As far as the 
Act and House Rules are concerned, a "conflict of interest" is not a conflict 
between competing institutional interests, but rather a conflict between the 
public interest and a public official 's private interest: Under House Rule 
38(3), a conflict must involve a Representative's "personal" interest, and 
under the Act, it must involve a Representative's interest in "private pecuniary 
benefit." Id. at§ 59-703(4). Thus, even if your service as a Representative 
at times requires you to vote on matters or take other actions that may further 
or set back the interests of the Commission as an institution, and even if your 
service on the Commission requires you to take actions that are adverse to the 
interests of constituents from your legislative district, those competing public 
interests cannot themselves render your actions problematic under the Act. 
As long as your own private pecuniary interests are not at stake, the Act does 
not recognize a conflict. 
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Disclosure and/or Recusal Are Required When Public and Personal 
Interests Conflict 

The second conclusion to draw from the Act is that a conflict of inter
est will likely exist if actions you take as a legislator benefit the Commission 
in a manner that results in "private pecuniary benefit" for yourself, your 
household, or businesses with which you or members of your household are 
associated. Idaho Code § 59-703( 4). For example, a planned vote in favor of 
a bill to increase compensation for commissioners under Idaho Code § 67-
5603 would likely reflect a conflict of interest because you would personally 
benefit economically from your own vote as a Representative. This conflict 
would trigger disclosure requirements under section 59-704(1) and House 
Rule 38(3). Failure to comply with those requirements would result in a civil 
penalty and, possibly, discipline from the House of Representatives. See 
Idaho Code §§ 59-705 and 59-706; see alsu House Rule 76. 

The mere fact of dual service as a Representative and Commissioner 
does not create a conflict of interest under the Ethics in Government Act. But 
specific actions you plan to take as a legislator could reflect a conflict of inter
est if they will result in private pecuniary benefit to you as a Commissioner. 

II. Separation of Powers 

A second question is whether dual service as a Representative and 
Commissioner would violate the doctrine of separation of powers. This doc
trine holds that the "three branches of government ... should remain separate 
and distinct so that each is able to operate independently." Sweeney v. Otter, 
119 Idaho 135, 139, 804 P.2d 308, 312 (1990). The Idaho Constitution imple
ments the doctrine by stating that "no person ... charged with the exercise of 
powers properly belonging to [the legislative, executive, or judicial] depart
ment[] shall exercise any powers properly belonging to either of the others, 
except as in this constitution expressly directed or permitted." Idaho Const. 
art. II, § I. 

Serving simultaneously as a Commissioner and as a Representative is 
inconsistent with the plain language of the Idaho Constitution. On one hand, 
the Commission is part of the executive branch. See Idaho Code § 67-5602 
(providing that commissioners are appointed by the governor); § 67-5607 
(describing the commission as an agency). Powers exercised by a 
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Commissioner, therefore, are executive in nature. On the other hand, the 
position of Representative is plainly part of the legislative branch. See Idaho 
Const., art. III, § 1. Powers exercised by a legislator are, thus, legislative in 
nature. To hold the two positions at once is to exercise both executive and 
legislative powers. This is incompatible with Art. II, sec. 1 's basic command 
that "no person ... charged with the exercise of powers properly belonging 
to [the legislative] department[] shall exercise any powers properly belonging 
to either [the executive or judicial department]." 

The Idaho Constitution permits a person to exercise both executive 
and legislative powers if "expressly directed or pennitted" in the Constitution 
itself, but no such direction or permission exists with respect to a legislator 
who wishes to also serve as a Commissioner. Idaho Const., art. II, § 1. Thus, 
this form of dual service is unconstitutional. It is recommended that one posi
tion is selected for service, either legislator or commissioner, and the other 
position resigned to avoid the scenarios described above. 

The Attorney General's Office has consistently followed this reason
ing in evaluating similar questions involving dual service. As far back as 
1985, for example, we concluded that the Governor could not appoint a judi
cial officer to the Children's Trust Account Board- part of the executive 
branch- because doing so would violate the separation of powers. See 
Attorney General Op. No. 85-5. 

My response to your question is not an official response of the 
Attorney General, and is intended only to informally address your request for 
statutory interpretation. If you have any additional questions, please contact 
me. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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The Honorable Tim Corder 
Idaho State Senate 
HAND DELIVERED 

February 8, 2011 

Re: Agency Authority to Comment Upon Pending Legislation 

Dear Senator Corder: 

You asked this office to advise you regarding the authority of an 
Idaho Department of Fish and Game ("TDFG") employee to author a news
paper opinion piece setting forth the Idaho Fish and Game Commission's 
("Commission") opposition to pending legislation and the rationale for such 
opposition. You also asked us to address under what conditions a state 
employee may publicly advocate a commission or agency position on pend
ing legislation. 

Attached to your letter was an opinion piece by Mark Gamblin, 
regional supervisor for the Idaho Department of Fish and Game, which 
appeared in the Idaho State Journal. The opinion piece noted the Commission 
opposed Senate Bills l 0 I 5 and 1016, explained the reasons for such opposi
tion, and provided legislative contact information for anyone supporting or 
opposing the bills. lt is our understanding that the opinion piece was prepared 
pursuant to the Commission's direction to IDFG to make known the 
Commission's opposition to the bills, and was prepared as part of Mr. 
Gamblin 's official duties. 

You also forwarded a press release from the Idaho Conservation 
Officer 's Association stating the Association's opposition to Senate Bills 
1015 and 1016. 

As a general matter, it appears that the authority of members of the 
executive branch to comment officially on pending legislation is constitu
tionally-based. Art. IV, sec. 8 of the Idaho Constitution provides that the gov
ernor may "from time to time, by message, give to the legislature information 
of the condition of the state, and shall recommend such measures as he shall 
deem expedient." The governor also has the power to veto legislation. Idaho 
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Const. art. VJ, § 10. Inherent in the executive's power to recommend leg
islative measures and veto legislation is the power to comment publicly upon 
pending legislative measures. 

Under the separation of powers doctrine, the allocation among exec
utive branch agencies of the governor's power to comment publicly upon 
pending legislation and to advocate such views to the Legislature is a matter 
of executive discretion. The power of executive branch members to express 
their views on pending legislation to members of the Legislature is recog
nized in Idaho Code § 67-6618, which exempts "state executive officers 
appointed by the governor subject to confirn1ation by the senate" from regis
tering as lobbyists when "acting in their official capacity." Indeed, among the 
essential purposes of agencies is the development of expertise in specialized 
areas in order to better inform the formation of policy by the governor and 
Legislature. 

It should also be noted that Idaho public employees retain the right, 
under the terms of Idaho Code§ 67-5311 (2), to " [e]xpress an opinion as an 
individual privately and publicly on political subjects," to be "politically 
active in connection with a question which is not specifically identified with 
a political party, such as a constitutional amendment, referendum, approval 
of a municipal ordinance or any other question or issue of a similar charac
ter," and to "participate fully in public affairs, except as prohibited by law, 
in a manner which does not materially compromise the neutrality, efficiency, 
or integrity of the employee's administration of state functions. " ldaho Code 
§ 67-5311(2)(b), (j) and (n). 

Idaho Code§ 67-5311 reflects the rights of public employees embod
ied in the federal and state constitutions to speak out on public issues. Speech 
on matters of public concern receives the highest degree of constitutional pro
tection, requiring that the employee's interest in commenting upon matters of 
public concern be balanced against the interest of the state, as an employer, in 
promoting the efficiency of the public services it performs. Lockhart v. State. 
Dept. of Fish and Game, 127 Idaho 546, 552, 903 P.2d 135, 141 (Idaho App. 
1995). Thus, while state agencies may limit employees from commenting 
upon internal office affairs, they may not "establish conditions of public 
employment which infringe upon an employee's constitutional right of free 
speech." Gardner v. Evans, 110 Idaho 925, 933, 719 P.2d 1185, 1193 (1986). 
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In conclusion, Idaho law does not prohibit the Commission, employ
ees of IDFG, or employee associations from commenting publicly upon pend
ing legislation that may affect matters of public concern. 

This letter is provided to assist you with the legal questions present
ed in your letter and is not intended as a formal legal opinion or to represent 
the views of this office on any policy issues presented by pending legislation. 
Rather, this response is an informal and unofficial expression of the views of 
this office limited solely to the legal questions you presented based upon the 
research of the author. 

Sincerely, 

STEVEN W. STRACK 
Deputy Attorney General 
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February 23, 2011 

The Honorable Dennis Lake 
Idaho House of Representatives 
VIA ELECTRONlC MAIL 

Re: Draft Legislation Requiring Library Internet Use Policy 

Dear Representative Lake: 

This letter is intended to complement Mr. Brian Kane's letter of 
February 1, 2011. It is brief, as I understand the response is urgent. 1 t is not 
an Opinion of the Office of the Attorney General. 

There is a constitutional concern regarding impainnent of contract in 
violation of the United States Constitution, Article I, Section 10, and of the 
Idaho Constitution, art. I, sec. 16. Simply put, if a library district has an out
standing bond ofrecent vintage, the prohibition on the receipt of tax revenues 
most likely means the bond cannot be repaid. It may be the proposed legis
lation still passes constitutional muster (see, e.g. Sanderson v. Salmon River 
Canal Co., Ltd., 45 Idaho 244, 263 P. 32 ( 1927)), but at the very least, the pro
posed legislation invites a lawsuit. 

I see two ways around this potential problem. First, restrict the pro
hibition on receiving tax revenues to those revenues used to fund the mainte
nance and operation portion of the library budgets. There may, however, still 
be a problem with preexisting short-term contracts. Second, just require 
libraries to have the desired policy without the threat of withholding tax rev
enues. 

Withholding tax revenues requires a mechanism to do so. The State 
Tax Commission can be directed to review library internet policies to ensure 
they conform to the law. If they do not, the State Tax Commission can be 
directed neither to approve property tax levies nor to distribute sales tax rev
enues to the offending districts . Explicit authority giving the State Tax 
Commission this responsibility and power should be included in the legisla
tion. While the State Tax Commission has broad power to promulgate rules 
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relating to tax matters found in title 63 , Idaho Code, this legislation affects 
title 33. Without explicit authority in the legislation, it is not clear the State 
Tax Commission has the implicit authority to promulgate rules affecting this 
title. 

If you have questions, please contact either Brian Kane or me. 

Sincerely, 

CARL E. OLSSON 
Deputy Attorney General 
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March 2, 20 11 

The Honorable Erik Simpson 
The Honorable Tom Trail 
Idaho House of Representatives 
VIA HAND DELIVERY 

Re: Our File No. 11-36023 - Possession of Firearms on the 
Campuses of Public Colleges and Universities in Idaho 

Dear Representatives Simpson and Trail: 

This is in response to your request to the Office of the Attorney 
General for legal analysis on the constitutionality of RS20499, which amends 
various sections of Idaho Code that relate to the regulation of firearms pos
session on the campuses of public colleges and universities in Idaho. You 
have also asked for legal analysis on a number of related issues, specifically: 

I. Whether any of Idaho's public higher education institutions 
have been granted any authority to regulate concealed carry of firearms, and 
if such authority exists, how the exercise of such authority would be limited 
by art. !, sec. 11 of the Idaho Constitution . 

2. Whether the Idaho Legislature's authority to regulate the 
concealed carry of firearms extends to the campuses of such institutions . 

3. Whether, cu1Tently, a license issued pursuant to either Idaho 
Code § 18-3302 or § l 8-3302H to a person with no relationship, contractual 
or otherwise, to an Idaho public higher education institution is valid on the 
campus of that institution. 

4. Whether enactment of RS20499 would impair the ability of 
an Idaho public higher education institution to remove a person found to be 
violating state or federal law from its campus. 

This office has conducted substantial research regarding legal issues 
relevant to the regulation of firearms possession on the campuses of public 
colleges and universities in Idaho, and that legal analysis is attached (see July 
5, 2007 letter to Rep. Tom Trail; July 5, 2007 letter to Sen. Gary J. Schroeder). 
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On your question regarding the constitutionality of RS20499, the regulation 
of firearms in Idaho must be consistent with art. I, sec. 11 of the Idaho 
Constitution, which was amended in 1978 to provide that: 

The people have the right to keep and bear arms, which right 
shall not be abridged; but this provision shall not prevent the 
passage of laws to govern the carrying of weapons concealed 
on the person nor prevent passage of legislation providing 
minimum sentences for crimes committed while in posses
sion of a firearm, nor prevent the passage of legislation pro
viding penalties for the possession of firearms by a convict
ed felon, nor prevent the passage of any legislation punishing 
the use of a firearm. No law shall impose licensure, registra
tion or special taxation on the ownership or possession of 
firearms or ammunition. Nor shall any law pem1it the con
fiscation of firearms, except those actually used in the com
miss ion of a felony. 

Idaho 's laws regarding concealed weapons are codified in title 18, 
chapter 33, Idaho Code. In 2008, the Idaho Legislature enacted fdaho Code 
§ l 8-3302J , and stated its intent to wholly occupy the field of firearms regu
lation within this state by preempting firearms regulation by counties, cities, 
agencies, boards or any other political subdivisions of this state. Although 
there is no constitutional or statutory provision in Idaho that specifically 
authorizes or specifically prohibits the regulation of fireanns on public uni
versity and college campuses, subsection 5( c) of that statute states, nonethe
less, that thi s section (Idaho Code§ 18-33021) shall not be construed to affect 
"[t]he authority of the board of regents of the university of Idaho, the boards 
of trustees of the state colleges and universities , the board of professional
technical education and the boards of trustees of each of the community col
leges established under chapter 21, title 33, Idaho Code, to regulate in matters 
relating to firearms." The purpose of RS20499 appears to be to specifically 
prohibit the Idaho State Board of Education (acting as the Regents of the 
University of Idaho and as the trustees of the state public colleges and uni
versities, including the state professional-technical college) and the govern
ing boards of the state community college districts from regulating the lawful 
possession of fireanns on the campuses of the higher education institutions, 
except in undergraduate student housing owned or operated by an institution. 
The Idaho Supreme Court has not addressed constitutional issues regarding 
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the regulation of concealed weapons since the 1978 amendment to art. I, sec. 
11 of the Idaho Constitution. Accordingly, we are not able to determine how 
an Idaho court would rule regarding the constitutionality of any Idaho statutes 
regulating concealed weapons, including RS20499 . 

With respect to your questions on related issues pertaining to firearms 
regulation, as we stated above, there is no constitutional or statutory provision 
in Idaho that specifically authorizes or specifically prohibits the regulation of 
firearms on public university and college campuses. If such authority exists, 
then art. I, sec. I I of the Idaho Constitution, could operate to limit such 
authority, as it permits the Idaho Legislature to enact laws to govern the car
rying of concealed weapons. On the question of whether the Idaho 
Legislature's authority to regulate the concealed carry of firearms extends to 
the campuses of Idaho 's public colleges and universities, this presents the 
issue of whether an Idaho public higher education's governing board has con
stitutional authority to regulate firearms. The State Board of Education, in its 
capacity as Regents of the University of Idaho, has constitutional authority 
pursuant to art. IX, sec. 10 of the Idaho Constitution. Idaho courts have not 
addressed whether that constitutional authority extends to regulate firearms 
on the University of Idaho campus. 

You have asked whether, currently, a license issued pursuant to either 
Idaho Code § 18-3302 or § I 8-3302H to a person with no relationship, con
tractual or otherwise, to an Idaho public higher education institution is valid 
on the campus of that institution. The State Board of Education has not adopt
ed a firearms policy for the colleges and universities under its supervision, but 
the University of Idaho, Idaho State University, and Boise State University 
have adopted fireanns policies for their respective institutions. These policies 
currently prohibit the possession of firearms and the carry of firearms on cam
pus, whether open carry, concealed carry without a license, or concealed carry 
with a license. Finally, you asked whether enactment of RS20499 would 
impair the ability of a public higher education institution to remove a person 
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found to be violating state or federal law from campus. RS20499 appears to 
be limited to the issue ofregulation of firearms, and does not appear to affect 
any other university authority to remove or ban a person from campus who is 
found to be violating a state or federal law. 

This letter is provided to assist you. It is an informal and unofficial 
response of the Office of the Attorney General based on the research of the 
author. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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March 10, 2011 

The Honorable Wendy Jaquet 
Idaho House of Representatives 
VIA HAND DELIVERY 

Re: Our File No. 11-36134 - City ofBellevue-Casino Operation Authority 

Dear Representative Jaquet: 

This letter responds to your email inquiry received on March 8, 2011 , 
that asks whether "the City of Bellevue as a charter city [could] allow a casi
no" and whether "an Idaho [Indian] tribe [could] purchase land in Bellevue 
for the purpose of constructing a casino." The discussion below is not intend
ed, and should not be deemed, to express the official position of the Attorney 
General. It reflects a preliminary analysis prepared by our Office under sig
nificant time constraints to assist you in determining whether to propose leg
islation. 

Article III, sec. 20 of the Idaho Constitution contains a general pro
hibition against gambling in this State. It excludes from that general prohibi
tion three forms of gambling activity: "[a] state lottery which is authorized 
by the state if conducted in conformity with enabling legislation; . .. [p]ari
mutuel betting if conducted in conformity with enabling legislation; and ... 
[b]ingo and raffle games that are operated by qualified charitable organiza
tions in the pursuit of charitable purposes if conducted in conformity with 
enabling legislation." It appears I ikely none of those excepted forms of gam
bling encompasses the type of casino activities that you identify- i.e., pull
tabs. The term "state lottery"- most reasonably read- applies to the current 
state-run lottery and would not include a "lottery" operated by a political sub
division. See Idaho Code§§ 67-7401 to 67-7452. Your email suggests that 
Bellevue 's status as a "charter city" may have a bearing on the issue, but it is 
unclear why. Although certain "special" charter cities- i.e., cities issued 
charters prior to statehood and exempted in part from operation of general 
state law- have retained a measure of independence not enjoyed by other 
municipalities (see, e.g., Bagley v. Gilbert, 63 Idaho 494, 499-502, 122 P.2d 
227, 230-31 (l 942)), the limitation imposed by art. III, sec. 20 is constitu
tional and thus binding even on that category of city. 
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Bellevue is not located within an Indian reservation. Given its loca
tion, tribal gaming there would be subject to otherwise applicable state law. 
See, e.g., Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49, 93 S. Ct. 
1267, 1270-1271, 36 L. Ed. 2d 114 (1973). The Indian Gaming Regulatory 
Act ("IGRA"), 25 U.S.C. §§ 2701-2721, does authorize gaming on lands 
acquired after the statute's 1988 effective date in trust for a tribe by the United 
States for purposes of tribal gaming activities, but that gaming also would be 
subject to the general prohibition in art. TII, sec. 20 under Ninth Circuit prece
dent. Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250 
(9th Cir. 1994), amended, 99 F.3d 321 (9th Cir. 1996). An initiative adopted 
in 2002 and codified at Idaho Code§§ 67-429B & 67-429C does authorize a 
specific form of video machine gaming on "Indian lands" subject to IGRA. 
Pull-tabs are not encompassed within the category of gaming permitted under 
these statutes. 

Finally, even if it is assumed that the term "Indian lands" as used in 
section 67-429C includes locations outside an Idaho tribe's reservation and 
pull-tabs were included as a permissible form of gambling under section 67-
429B, such off-reservation gaming activity must occur on lands taken into 
trust by the Secretary of the Interior in compliance with IGRA's provisions. 
Under the federal statute, the Secretary is authorized to take that action only 
"after consultation with the Indian tribe and appropriate State and local offi
cials, including officials of other nearby Indian tribes, [upon a determination] 
that a gaming establishment on newly acquired lands would be in the best 
interest of the Indian tribe and its members, and would not be detrimental to 
the surrounding community, but only if the Governor of the State in which the 
gaming activity is to be conducted concurs in the Secretary's determination." 
25 U.S.C. § 2719(b)(l)(A). There are, consequently, significant legal and 
policy issues attendant to off-reservation gaming by a tribe of the type that 
you specify. 

I hope that you find this analysis helpful. Please contact me with any 
additional questions. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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March 21, 2011 

The Honorable Monty J. Pearce 
Idaho State Senate 
VIA HAND DELIVERY 

Re: Our File No. 11-36244 - Nature of States' Rights 

Dear Senator Pearce: 

You have requested this Office's views on "the concept of state sov
ereignty, sometimes referred to as States' Rights. " The general nature of the 
question requires an equally general response that may provide little assis
tance to the extent that you are contemplating preparation of legislation 
directed at particular issues. It also must be emphasized that the analysis 
below is not intended, and should not be deemed to be, an official opinion of 
the Attorney General. Our response has been prepared under significant time 
constraints, is preliminary in nature and has been provided solely to assist you 
in preparing, supporting, opposing or seeking amendments to proposed legis
lation. 

THE CONTRASTING FEDERAL AND STATE 
CONSTITUTIONAL MODELS 

In ordinary usage, the term "States' rights" refers to those powers 
reserved to the States notwithstanding their entry into the Union and is 
viewed best as a function of "Federalism." The most explicit expression of 
the "Federalism" concept appears in the Tenth Amendment to the United 
States Constitution, which provides: "The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the states, are reserved to 
the states respectively, or to the people." This provision is complemented by 
the Ninth Amendment, which provides that "[t]he enumeration in the 
Constitution, of certain rights, shall not be construed to deny or disparage oth
ers retained by the people." These amendments mean, most fundamentally, 
that the Federal Government possesses only those powers granted to it by the 
Constitution- as opposed to having all powers except as limited by the 
Constitution. This " limited" or "delegated power" government model sharply 
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contrasts with the approach to legislative power contained in the Idaho 
Constitution. As Justice Taylor explained over 50 years ago: 

In creating the federal government, the people of the 
original colonies and their delegates were constrained and 
actuated by an abiding fear of a despotic usurpation of power 
by a strong central government. Out of this apprehension 
arose the division of the powers of government, the bill of 
rights , and many other restrictive provisions. To remove all 
uncertainty it was provided by the Tenth Amendment that: 

"The powers not delegated to the United 
States by the Constitution, nor prohibited by 
it to the States, are reserved to the States 
respectively, or to the people." 

The colonies were independent sovereignties and as 
such possessed unlimited governmental power. By the 
restrictions which they wrote into the constitution and partic
ularly by the Tenth Amendment, they sought to and did retain 
the status of sovereign states under the constitution. That 
same status, with its characteristics of sovereignty, has been 
extended to all of the states subsequently admitted to the 
Union. 

In drafting and adopting the constitution of this state, 
the people created a government of unlimited sovereign pow
ers. The only limitations were those expressly set forth in the 
constitution itself, and the limitations imposed by the delega
tion of powers to the federal government. Nowhere in our 
state constitution is there any provision to the effect that 
powers not specifically given are reserved to the people, such 
as the Tenth Amendment to the federal constitution. Specific 
limitations upon the power of the state government are con
tained in the declaration of rights. Art. 1. This declaration 
concludes with § 21, to-wit: 
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"This enumeration of rights shall not be con
strued to impair or deny other rights retained 
by the people." 

By its terms, this is a reservation of rights and not a 
limitation upon the governmental powers vested in the state 
government. Jt clearly appears to be a safety device for the 
protection of rights not specifically enumerated, rather than 
an expression of the will of the people to limit either of the 
departments of the state government in the exercise of their 
proper functions. This thought is borne out by the fact that 
the section is a parallel to the Ninth Amendment to the fed 
eral constitution, but in the case of the federal government, 
the Tenth Amendment was added, and deemed necessary, to 
reserve powers not delegated . 

In re Petition of Idaho State Fed'n of Labor (AFL), 75 Idaho 367, 377, 272 
P.2d 707, 713 (1954) (Taylor, J., dissenting). It is thus settled that "our State 
Constitution is an instrument of limitation and not of grant and that the legis
lature has plenary power in all matters of legislation except where prohibited 
by the constitution." Smylie v. Williams, 81 Idaho 335, 339, 341 P.2d 451, 
453 (1959); accord Troutner v. Kempthorne, 142 Idaho 389, 395, 128 P.3d 
926, 932 (2006). The "Federalism" approach, again, is the converse: 
Congress has only those powers identified in the United States Constitution . 

THREE PRIMARY LIMITATIONS ON FEDERAL AUTHORITY 

1. State "Processes" Cannot Be Commandeered 

The precise scope of the powers delegated by the States to the Federal 
Government under the United States Constitution- and hence the reach of, 
inter alia, the Tenth Amendment-nonetheless is unclear. Under current 
United States Supreme Court jurisprudence, the question turns on whether, in 
a particular context, "an incident of state sovereignty is protected by a limita
tion on an Article I power" granted to Congress under the federal constitution . 
New York v. United States, 505 U.S. 144, 157, 112 S. Ct. 2408, 2418, 120 L. 
Ed. 2d 120 (1992). The Court in New York, for example, found Congress' 
attempt to "commandeer" state processes through a "coercive" statutory pro
vision requiring a State to take "title" of nuclear waste impermissible under 
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the Tenth Amendment to the extent not supported by the exercise of congres
sional authority under the Commerce and Spending Clauses of Article I. 
Compare id. at 162 ("[ w ]hile Congress has substantial powers to govern the 
Nation directly, including in areas of intimate concern to the States, the 
Constitution has never been understood to confer upon Congress the ability 
to require the States to govern according to Congress' instructions"), with id. 
at 173 ("[t]he ... first set of incentives, in which Congress has conditioned 
grants to the States upon the States' attainment of a series of milestones, is 
thus well within the authority of Congress under the Commerce and Spending 
Clauses"). Five years later in Printz v. United States, 521 U.S. 898, 117 S. Ct. 
2365 , 138 L. Ed . 2d 914 (1997), the Court invalidated on the "commandeer
ing" rationale provisions of the Brady Handgun Violence Prevention Act that 
imposed a duty on local law enforcement officials to conduct gun background 
checks. See 18 U.S.C. § 922(s)(2). 

2. There Must Be a Substantial Economic Activity Relationship 

However, the Tenth Amendment, either separately or in combination 
with the Ninth Amendment, is only one prong of the modern "Federalism" 
analysis employed the Supreme Court to cabin the reach of congressional 
authority. A second prong lies in the Court's review of Congress' exercise of 
asserted Commerce Clause powers. Over the last 15 years, this review has 
become arguably more stringent and resulted in the invalidation of the Gun
Free School Zones Act in United States v. Lopez, 514 U.S. 549, 115 S. Ct. 
1624, 131L.Ed.2d626 (1995), and the civil remedy provision of the Violence 
Against Women Act in United States v. Morrison, 529 U.S. 598, 120 S. Ct. 
1740, 146 L. Ed. 2d 658 (2000), because of their perceived lack of a substan
tial relationship to economic activity. The legal and practical effect of these 
decisions is to leave the type of regulation invalidated within the province of 
the States to adopt if they chose to do so. This seeming willingness to con
strue Congress' Commerce Clause powers less expansively than in the past is 
not without bounds, as reflected in Gonzalez v. Raich, 545 U.S. 1, 125 S. Ct. 
2195, 162 L. Ed. 2d 1 (2005), where it held California's "medical marijuana" 
authorization preempted by the federal Controlled Substances Act because, in 
the majority's view, the federal statute addressed "quintessentially economic" 
activities. Id. at 25. 

103 



ADVISORY LETTERS OF THE ATTORNEY GENERAL 

3. States Should Remain Immune From Suit 

The final component of modem "Federalism" is the Supreme Court's 
renewed emphasis on preserving the States' immunity from unconsented suit 
by private parties for retroactive monetary relief to enforce federal statutes 
enacted under Congress' Article I authority. A highly detailed analysis of this 
aspect of Federalism is beyond the scope of the present letter, but one deci
sion- Alden v. Maine, 527 U.S. 706, 119 S. Ct. 2240, 144 L. Ed. 2d 636 
(1999)- warrants mention. There, the Court invalidated a provision of the 
federal Fair Labor Standards Act authorizing suit in state court by aggrieved 
state employees to recover compensation and liquidated damages. It rea
soned in part: 

Underlying constitutional form are considerations of 
great substance. Private suits against nonconsenting States
especially suits for money damages- may threaten the finan
cial integrity of the States. It is indisputable that, at the time 
of the founding, many of the States could have been forced 
into insolvency but for their immunity from private suits for 
money damages. Even today, an unlimited congressional 
power to authorize suits in state court to levy upon the treas
uries of the States for compensatory damages, attorney's 
fees , and even punitive damages could create staggering bur
dens, giving Congress a power and a leverage over the States 
that is not contemplated by our constitutional design. The 
potential national power would pose a severe and notorious 
danger to the States and their resources. 

A congressional power to strip the States of their 
immunity from private suits in their own courts would pose 
more subtle risks as well. "The principle of immunity from 
litigation assures the states and the nation from unanticipated 
intervention in the processes of government." .. . When the 
States' immunity from private suits is disregarded, " the 
course of their public policy and the administration of their 
public affairs" may become "subject to and controlled by the 
mandates of judicial tribunals without their consent, and in 
favor of individual interests." ... While the States have rel in-
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quished their immunity from suit in some special contexts-at 
least as a practical matter ... , this surrender carries with it 
substantial costs to the autonomy, the decisionmaking abili 
ty, and the sovereign capacity of the States. 

Id. at 750 (citations omitted). The States' immunity from suit, in short, is part 
and parcel of maintaining their status as sovereign entities which surrendered 
some, but not all, of their sovereignty to the national government by entry into 
the federal constitution. 

CONCLUSION 

As demonstrated above, Idaho's reserved rights provision underlies a 
state system that grants plenary authority to the Legislature over the affairs of 
the State of Idaho and its citizens. Applying the accepted principles of 
Federalism, the State can most successfully assert its sovereignty upon a 
showing that the Federal Government has overstepped by: 

1. Commandeering the state or its resources; 
2. Overreaching by legislating in an area bereft of substantial eco

nomic activity; or 
3. Infringing on the state's immunity from suit. 

As legislation or a judicial challenge to federal action is considered, 
the above represent the most likely means of successfully asserting state sov
ereignty. As this analysis has been prepared in the abstract, it is impossible to 
determine the legal viability of any contemplated legislation. Should you 
desire an analysis of a specific piece of legislation, please forward it to this 
Office. 

This Office hopes that this brief analysis of a very complex issue ade
quately responds to your inquiry. Please contact me if you have further ques
tions. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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The Honorable Ben Y sursa 
Idaho Secretary of State 
Statehouse 
VIA HAND DELIVERY 

April 15, 2011 

Re: Our File No. 11-36563 - Commission for Reapportionment 

Dear Secretary Y sursa: 

This letter is in response to your recent inquiry regarding the appoint
ment of individuals to serve on the Commission for Reapportionment. 
Specifically, you asked: 

Which elected or appointed officials are precluded from serv
ing on the Commission for Reapportionment pursuant to 
Article III, Sec. 2 of the Idaho State Constitution and Section 
72-1502, Idaho Code? 

The composition of the Commission is set forth by art. III, sec. 2, 
~ 2, of the Idaho Constitution, which states that the Commission is comprised 
of six members, selected respectively by the leaders of the two largest politi
cal parties in the House and Senate, as well as the state chairmen of the two 
largest political parties. The upcoming Commission should be composed of 
members selected (one each) by the Speaker of the House, the House 
Minority Leader, the President Pro Tern of the Senate, the Senate Minority 
Leader, the State Republican Party Chair, and the State Democratic Party 
Chair. lf no appointment is made by any of these designees, then the Idaho 
Supreme Comt fills the vacancy. 

The membership of the Commission is further limited in that mem
bers cannot "be an elected or appointed official in the state of Idaho at the 
time of designation or selection." Idaho Const. art. III, § 2, ~ 2. This limita
tion raises two primary questions. First, what is meant by an "elected or 
appointed public official"? And, what is the limitation, if any, on the qualifi
er, "in the state of Idaho"? Paragraph three of art. III, sec. 2 authorizes the 
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Legislature to enact laws to implement this constitutional provision, includ
ing "additional qualifications for commissioners and additional standards to 
govern the commission." Through Chapter 15 ofTitle 72, the Legislature has 
provided the legal structure to implement art. III, sec. 2. 

Idaho Code § 72-1502 sets forth additional qualifications for mem
bers of the Commission. Specifically: 

No person may serve on the commission who: 
( 1) Is not a registered voter of the state at the time of selection; or 
(2) Is or has been within one ( 1) year a registered lobbyist; or 
(3) Is or has been within two (2) years prior to selection an 
elected official or elected legislative district, county or state 
party officer. The provisions of this subsection do not apply 
to the office of precinct committeeperson. 

Notably, this section does not define either "elected or appointed public offi
cial," nor does it clarify "in the state of Idaho." This provision requires that 
members be registered voters at the time of appointment, and prohibits lob
byists, elected officials or elected legis lative district, county or state party 
officers. This section expressly permits a precinct committeeperson to serve 
on the Commission (assuming he or she is a registered voter). 

Reading these provisions together, it is clear that their sweep is broad. 
Constitutional ly, any official elected or appointed in the State ofldaho is pro
hibited. Statutorily, this prohibition is broadened to apply two years retroac
tively to officials, and include lobbyists within the prohibition . The only 
carve out is made for precinct committeemen who, while elected, are not state 
or local government officials. Their exclusion presumably reflects the 
Legislature's understanding that the constitutional limitation is less expansive 
than the statutory limitations on Commission membership. This Office can
not conclude beyond a reasonable doubt that this legislative construction of 
art. III , sec. 2(2) departs from the constitutional provision's mandate. See 
Bannock County v. Citizens' Bank & Trust Co. , 53 Idaho 159, 176, 22 P.2d 
674, 68 l ( 1933). 

Looking specifically at positions restricted from membership on the 
Commission, art. Ill , sec. 2 and Idaho Code § 72-1502 appear to operate 
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together to exclude any appointed or elected State or local government office
holder in contrast to a precinct committeeperson, who is not a government 
officer, but a political party officer. As examples, this prohibition appears to 
restrict City Council members , Mayors, County Commissioners, Mosquito 
Abatement District Board Members, and even substitute legislators (within 
two years of appointment) from service on the Commission. 

The rationale for the statutory restriction likely lies in a legislative 
concern over the influence accorded the political parties by their 
Commission-member appointment power. It seeks, on one hand, to place the 
Commission beyond the taint of an electorally beholden membership, but, on 
the other, recognizes the need to maintain an adequate pool of politically 
active individuals from which to draw the Commission. We cannot say that 
this is an unreasonable compromise, or, as discussed above, plainly incom
patible with the less than clear language in art. III, sec. 2(2). In sum, your 
question is answered by Idaho Code § 72-1502. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 
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August 18, 2011 

Idaho's Citizen Commission for Reapportionment 
Capitol Building 
700 W. Jefferson Street 
Boise, ID 83720-0054 

Re: Our File No. 11-37838 - August 16. 2011. 
Inquiry Regarding Deadline for Submission 

Commissioners: 

This letter is in response to your recent inquiry regarding the deadline 
for submission of the legislative and congressional redistricting plans to the 
Office of the Secretary of State. As noted in your letter, art. III, sec. 2( 4) of 
the Idaho Constitution provides that the Redistricting Commission has nine
ty (90) days from the date the commission is convened to submit a legislative 
and a congressional redistricting plan to the Office of the Secretary of State. 1 

The Secretary of State convened the Redistricting Commission on 
June 7, 2011. Calculating from that date, the ninety (90) day deadline expires 
on Sunday, September 4, 2011, the day before Labor Day. Pursuant to Idaho 
Code§ 73-108, both Sunday and Labor Day are designated holidays. Thus, 
under Idaho Code § 73-110, the redistricting plans may be submitted on the 
first business day after the holidays. Because the first business day is 
Tuesday, September 6, 2011 , both the legislative and congressional redistrict
ing plans must be submitted to the Office of the Secretary of State by the close 
of business on that day. The Redistricting Commission's deadline for sub
mission of both a legislative and a congressional plan is 5:00 p.m. on Tuesday, 
September 6, 2011. 
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If you have any questions concerning this matter, please contact me. 

Sincerely, 

BRIAN KANE 
Assistant Chief Deputy 

' This deadline is mirrored in Idaho Code § 72-1508. 
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