
OFFICIAL OPINIONS 

OF 

THE ATTORNEY GENERAL 

FISCAL YEAR 1973 
(July 1, 1972 through June 30, 1973) . 

W. ANTHONY PARK 
ATrORNEY GENERAL 

. STATE OF IDAHO 

Compiled by Susan Garro with the amtance of Carol Schmidt. 



. A'ITORNEYS GENERAL OF IDAHO 

GEORGE H. ROBERTS . . . . . .. . . . . . . . . . . . ... . . .. 1891-1892 

GEORGEM. PARSONS ......................... 1893-1896. 

ROBERTMCFARLAND . . . . .. . . . . . . . . . . . . . . . . . .  1897-1898 

S. H. HAYS . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1899-1900 

FRANK MARTIN . ... . . .. . . . . . . . . . . . . . . . . . .. . . . 1901-1902 

JOHN A. BAGLEY . . . .. . . . . . . . . . . . . . . . . . . . . . . . .  1903-1904 

JOHN GUHEEN ............................... 1905-1908 

D. C. MCDOUGALL . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1909-1912 

JOSEPH H. PETERSON . . . . . . . . . . . . . . . . . . . . . . . . .  1913-1916 

T. A. WALTERS ............................... 1917-19.18 

ROY L. BLACK .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1919-1922 

A.H. CONNER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1923-1926 

FRANKL. STEPHAN . . . . . .. . . . . . . . . . . . . . . . . . . . . 1927-1928 

W. D. GILLIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . . 1929-1930 

FRED J. BABCOCK . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1931-1932 

BERTH. MILLER . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1933-1936 

J. W. TAYLOR ................................ 1937-1940 

BERT H. MILLER .. . . . . . . . . . . . . . . . . . . . . . . . . . . .  1941-1944 

FRANK LANGLEY .. . . . . . .... . . . . . . . . . . . . . . . . . 1945-1946 
ROBERT AILSHIE (Deceased November 16) .... , ..... 194 7 

ROBERT E. SMYLIE (Appointed November 24) ...... 1947-1954 

GRAYDON W. SMITH . . . . . . . . . . . . . . . . . . . . . . . . . .  1955-1958 

FRANKL. BENSON . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1959-1962 

ALLAN G. SHEPARD . . . . . . .  · . . . . . . . . . . . . . .  : .... 1963-1968 

ROBERT M. ROBSON .......................... 1969· 

W.ANTHONYPARK . .. .. . . . .. . . . . .. . . . . . . . . . . . 1970-



W. ANTHONY PARK 
Attorney General 

Attorney General W. Anthony Park is a lifelong resident of the 
State of Idaho, haying been born in Blackfoot, Idaho on June 4, 
1934 . . His early education was at Pocatello, Idaho until his family· 
moved to Boise in 1943. Mr. Park continued his education in the 
Boise schools, graduating from Boise High School in 1952 and from 
the then Boise Junior College with an Associate of Arts Degree in 
1954. , Following a two year tour of duty with the United States 
Army, Mr. Park resumed his education at the University of .Idaho, 
receiving his Bachelor's Degree in Political Science in 1958, and later 
his Juris Doctor Degree from the University of Idaho College of Law 
in 1963. 

Following his graduation from Law School, Mr. Park returned to 
Boise and opened his law office there in the spring of 1974. He was a 
'private practitioner in Boise until his· assumption of office as Idaho's 
Attorney General on January 4, 1971. During the time he was in 
private practice, Mr. Park served as Chairman of the Boise Bar Asso
ciation's Legal Aid Committee and established and implemented a 
voluntary program for tegal aid. to indigents, serving Ada ancl Elmore 
Counties. The program was entirely dependent upon voluntary serv
ices of private lawyers in those counties. He also served as Seeretary 
of the Boise Bitr Association in 1970. 

Mr. Park is a member of the Boise Bar Association, the Idaho 
State Bar Association, the American Trial Lawyers Association and 
the National Association of Attorneys General for which he also 
serves on the executive committee. In addition to his duties as Attor
ney General, he serves as Chairman of the Law Enforcement Planning 
Commission, Chairman of the Idaho Bicentennial Commission and is 
a member of the State Land Board, the State Board of Examiners, 
the Idaho Traffic Safety Commission and the Police Officers Stand
ards and Training Council. 

Mr. Park is married to the former Elizabeth Jane Taylor, of Mos
cow, Idaho; they are the parents of three children, Susan, Adam and 
Patricia. 
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OFFICIAL OPINION NO. 73-1 
July 7, 1972 

TO: Gordon Trombley 
Commissioner of Public Lands 

FROM: Donald E. Knickrehm 

Mr. John Brogan of your office has asked the Attorney General for an 
opinion on the· validity of a lease of state lands for a term of 99 years to a state · 

employees association. The land is said not to be end;owment lands. \ 

It is our opinion that a lease for that term is precluded by Section 58-307 of 
the Idaho Code, as amended. A lease for a maximum term of 10 years is 
permissl"ble under the provisions of that section. It is further our opinion that 
the newly enacted exception allowing 25 year leases to public entities does not 
extend to a state employees organization. We therefore recommend that the 
lease providefor a renewal term of 10 years. 

OFFICIAL OPINION NO. 73-2 

TO: W.F. Wbittom 
Rupert City Councilman 

FROM:· W. Anthony Park 

July 7, 1972 

lri your letter of June 26, 1972, you request a fonnal opinion from this office 
regarding the following question: Is it proper for a city councilman to cast his 
vote in a situation regarding the purchase of equipment by the city when the 
city councilman is · 8ffiliated with one of the poSSl"ble organizations that is 
offerllig to sell equipme�t to the city? 

Pe�ent se_ctions of the Idtiho Code dealing with this question are found in 
Sections 59-201, 59:202 and 59-203. These sections read as follows: 

"S9�20·1 • .  Officers not to be interested iii contracts. - Members of the 
Iegialature, state, co�ty, city, district �d precinct officers, must not be 
interested in any. contract made by them in their official capacity' or by 
any body or boald in which they-� members." 
"59-202. Officen not to be interested in sales. - State, county, district, 
precinct and cltyofficers must not be purchasers at any sale nor vendors at 
any purchase made by them in their- official capacity. 
"59-203. Prohibited contracts voidable. - Every contract made in 
violation of any :of the provisions of the two preceding sections may be· 

_ avOided it the.�ce of any .party except the officer interested therein." 
. Undei �e pro:viSion8 of �ction 59-202; it would definjtely be a violation of 
the ldahd Code for a city officer to be a: vendor iD. any situation which, by virtue 

. • . • • 
I 
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of his official capacity as a city officer, would also make him a purchaser. If such 
officer is a vendor in a purchase made by the 'city, and in his official capacity 
acts as one of the purchasers, according to Section 59-203, the purchase contract 
may be avoided at the instance of any other party to the purchase with the 
exception of that officer. 

Therefore, it is the opinion of this office that it would be a violatior. of the 
Idaho Code for your city councilman to vote on a purchase contract in which he 
is an interested party. 

OFFICIAL OPINION NO. 73-3 

TO: W. F. Wbittom 
Rupert City Councilman 

FROM: W. Anthony Park 

July 7, 1972 

In your letter of Jl!Ile 26, 1972, you inquire as to whether it would be 
appropriate for the American Legion of the City of Paul to circulate petitions in 
order to get the State of Idaho to recognize the traditional holidays as being the 
only legal holidays recognized in Idaho. 

Section 67-5�27, Idaho Code, designates the following days as bein� 
"holidays" under the personnel system acts: January 1 (New Year's Day); third 
Monday in February (Washingto�'s birthday); last Monday in May (De.coration 
Day); July 4 Qndependence Day);· first Monday in Septeinber'(Labor Day); 
second Monday in October (Columbus Day); fourth Monday in October 
(Veteran's Day); fourth Thursday bi November (Thanksgiving);· December 25 
(Christmas). . . 

It is apparent from the above-cited section of the Idaho Code .�t certain 
holidays will not fall on the same day every year, i.e., W�gtop's birth,day, 
Decoration Day, Columbus Day, Veteran's Day and Thanksgiving� 

In view of the fact that the Legislature has designated �e third Mon�y in 
February as being Washington's b!rthday, in order for the American Legion 
contingent to get the State of Idaho. to recognize only February 22 as being 
Washington's birthday, it would be necessary fot them to petjtion the 
Legislature of the State of Idaho to �ge the wording ,in the �tu,te. I, 
therefore, ,would suggest that you inform the American Legion that it would 
take an ... act of the Legislature to· change the various holiday designations �d, as 
such, their · effort should be directed toward the Legislature in • hoP.,s of 
convincing them to modify the above-cited statute. 

· 

It must be pointed out that it is always the prerogative of the voting public to 
petition their legislators to change the statutes of the State of Idaho .whether this 
be in the form of a' petition to the individual legislator, or in the ftmn:of an 
initiative proposed by the. voters themsel�s. Therefore, it.is m� ce�y 
appropriate for your American Legion eontingent to exercise either __ o(�� tWo _ 

methods of obtaining chaiiges in our state law. 
· ·- · - - · 
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OFFICIAL OPINION NO. 734 

TO: Ridtard JWrett 
• 

Stato Personnel Director 
'� 

FROM: Clarence D. Suiter 

73-4 

July 10, 1972 

We wlah to respond to a request for an oplnl6i\ from this office presented by 
Mr. George Murphy, then State Personnel Director. That letter request, dated . 
sometime ago. outlined the facts as'follows: . 

The same person now holds two positions: Director of Administrative 
Services and Director of Admlntstration. The latter is a position on the 
Govornor's. staff ana. one where the hlcumbent serves at the· pleasure of the 
Governor. There ar6 two asalltant positions to the Director of Administration. 
The questlQn presented Ii whether or not these two assistant posttlons are 
\exempt from tho. personnel system established by CJtapter 53, Title 67, Idaho 

· Cdde, by Viitu� of Sectlon-61·5303. · 

· 

. ' 
We are of4lje .opinion that the two assi•tant. positions are exempt because 

they are positJollS on th� Governor's Stt\ff. The ln'cumbeQts In the two positions 
would serve at the ple&M,'8.of the Governor and would be answerabl� to Wit. It 
is 'hnmaterial that the Ditec.tor of Adminlstratlon also ls the Director of another 
state qency, the employees of which are not in exempt status. The head of the 
agency In which• Uio two mfatant pc>sltlons are located is the Governor, not the 
Director of- Adn11nlstratlon. The Governor Is the appointing authority. Section 
67-5303 s�clflcally exempts members of the Governor's staff. 

· We are not concerned tbat tho Director of Administration also directs another 
state agency. The Governor can. at hls· pleuure, appoirit another person to be 
the Director of Administration. Further th' Governor has as much and as 
complete authority over the staff of the Director of Administration as he has 
over the staff of any other divlSlon or functlon,ofh.ls office. 

OFFICIAL OPINION NO. 73-5 

TO: Max A: ��r 
Commissioner, Depaf(ment of Public Worka 

• . � - -:· � - ' • -:0 :-� - �:.. � .'1 

-�. . ' -� -- - l 

FROM: ·Richard Greener ' 

JuJy.J4, 1972 

You ask whethClror not the Revenue BoJJd Approach or·the I.ease Purchase 
Approach Ire tepl a»oUiodi qf flnanclng under present Idaho state law • . - _;!�·-'·:-- :._�,;_1;�-- --�·- ��J'.· :�·<-_<_ -. - - -_ '-: - .

. -
-· 

• 'lbll .q\Jeltioi(�YJ>e,�ored by refore.nC:O to Article Vlll, Section 1 of the· 
Idaho ��#'!l:tto.n:;i�t,hfpr9YISi�n authorize# both tho bond approach and the 
tease ·p��;a,.,t���,m� .���·�flllt•�.<>ns. 
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The limitations. placed on the bond approach are found in the language 
contained in Article VIII, Section I : · · · 

''But no such law shall take effect until at a general election it shall have 
been submitted to the people, and shall have received a majority of all the 
votes cast for or agains� it at such election, • . •  " 

Thus, any funding through the fund process must be approved by the people 
and, further, by a majority of all of the voters who voted on the bond question. 
It should be noted that this would riot be a revenue bond but rather a�different 
type of bond as it is not being issued in anticipation of revenue. 

The language of Article VIII, Section I ,  does not contain a proviso such as is 
contained in Article VIII, Section 3, authorizing certain expenditures for 
ordinary and necessary expenses. Consequently, the lease purchase method of 
funding a project for state offices could not be undertaken in the direct manner 
which is provjded for in that constitutional provision and was approved in the 
recent decision, Pocatello v. Peterson, 93 Idaho 774. There is no specific 
language, however, in Article VIII, Section 1, which authorizes a lease purchase 
method of financing the construction of such a b1,rilding. This language is in the 
form of a proviso which states that the State is limited in lts. indebtedness 
"unless the same shall be authorized by law, fdr some single obje�t or work, to 
be distinctly specified therein, which law shall provide ways and means, 
exclusive of loans, for the payment of the interest on such debt or liability a8 it 
falls due, :· . •  " It is the view of this office that if. the Le�at.ure woUid, 
specifically authorize the Department of ·Public Works to enter into a lease 
purchase agreement to build a state office building, it would be legally 
permissiole to do so under the aforementioned quotation. 1 

OFFICIAL OPINION NO. 73-6 

TO :  Pete T. Cenarrusa 
Secretary of State 

FROM: John F. Croner 

' 

,July 18, 1972 

This will acknowledge receipt of your letter of July 17, 1972, �which you 
requested that this office construe the provisions of Section 30-602�/daho Co�'! 
as recently amended to determine if your office may legally collect·.a $3.00 
processing fee from religious, scientific and charitable corporatiorts or associa� 
tions for processing annual statements. 

· 

Section 30-602,ldaho Code, provides: , . . . 
"30-602 ANNUAL LICENSE FEE SCHEDULE. - It shall be the duty of . 
every corporation incorporated under the laws of this sta�• ,an4 of every 
fofeign corporation now doing business, or which. shall there�er. ��glge:jn 
busines's in this state, .except such as are. exempt by. tlJ.e .provjsiO� ,_()f . 
section 30-602 to procure annually from the secretary ofstaie a lfoeme 



s 73-6 

authorizing ,Jhe transaction of such business in this state, and shall pay 
t:Jierefor a·license tax as follows: 
When the autborized capital stock does not exceed $5 ,000, an annual 
license fee of twenty do� ($20.00); when the authorized capital stock 
exceeds $5,000 dollars and does not exceed $10,000, twenty-five dollars 
($25.00); when the authorized capital stock exceeds $10,000 ant! does not 
exceed $25,000., thirty dollars ($30.00); when the authorized capital stock :

exceeds $25,000 and does not exceed $50,000, fifty dollars ($50.00); 
when the authoriZed capital stock exceeds $50,000 and do�s not exceed 
$10()�000. �venty-five dollars ($75.00)i when the authorized capital stock · 

exceeds SlOOJ>OCf and does not exceed $250,000, one hundred dollars 
($100); wheii'the authorized capital stock exceeds $250,000 and does not 
exceed $50()�. one hundred fifty dollars ($150); when the authorized 
capital 'sfoclC exceeds $500,000 and does not exceed $1,000,000, one 
hun� eighty dollars ($180); when the authorized capital stock exceeds 
$1,000;000:m.d. does not :exceed $2,000,000, two hundred fifty dollars 
($250); when . the authorized capital stock exceeds $2,000,000, three · hundred dollars ($300). 
Said license taX or fee shall be due and payable on the first day of July of 
each and every year; to the secretary of state, who shall pay the same into 
the St.at� treasury. If not paid 'on or before the hour of four (4) o'clock 
p.in. of the first day of September, next thereafter, the same shall become 
delinquent, and there shall be added thereto, as a penalty for such 
delinquency, the sum often dollars ($10.00). 

The license tax or fee hereby provided authorizes the corporation to 
transabt ·its business during the year, or for any fractional part of such 
year, in which such license tax or fee is paid. 'Year', within the meaning of 
this chapter, means from and including the first day of July, to and 
including the thirtieth day of June next thereafter." 

From a reading of the above statute, there_ would appear to be some degree of 
ambiguity with respect to whether or not the legislature intended, and in fact 
provided fQr, the imposition of a processing fee for nonprofit corporations other 
than the ,following� "nonproductive mining . oorporations, all cooperative 
telephone anCt ·.·in:igiltion • eorporations, incorporated caiials, lateral and drainage 
ditches, . which are operated on a cooperative plan solely' and not conducted 
wholly or ii1 part", for reVet1ue purposes." 

Reading Sections 3().6()1, Idaho Code, ·an� 30-602, Idaho Code, an argument 
could be made that 'a: procesSing fee applies to all nonprofit corporations 
required to -�.an annual. statement. On the other hand, a strong argument is 
available for the proposition that certain of the nonprofit corporations are not 
properly included. 

It is: my oPfnion 'that were this fee imposition as it applies to scientific, 
religious, and charitable corporations challenged in court, that the probable 
decision.wo.uld·bethat such.is·n9tlegally provided by statute, and thus cannot 
be properly charged.by your office. 
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OFFICIAL OPINION NO. 73-7 

TO: George Treviranus. 
Managing Auditor 
Legislative Auditor 

FROM: James G. Reid 

6. 

July 20, 1972 

In your letter of July 1 3, 1972, you request a formal opinion from this office 
regarding the following question: Is it proper for a state agency to own shares of 
stock in a public corporation? 

The pertinent section, of the Idaho Constitution which deals with this 
problem is Article vm, Section 2. The section reads as follows: 

"The credit of the state shall not, in any manner, be given, or loaned to, or 
in aid of any individual, association, municipality or corporation; nor shall 
the state directly or indirectly, become a stockholder in any a8sociation or 
corporation, provided, that the state itseJf may control ana promote the 
development of the unused water power within this state." 

It iS defmitely unconstitutional for a state agency to OWn stock iri a 
corporation, no matter how it was acquired. Therefore, it is the opinion of this 
office that it is unconstitutional for the state agency to which you refer to own 
stock in a railroad company. · 

OFFICIAL OPINION NO. 73-8 

TO: Nolan Hancock 
State Democratic'.Headqu,arters 

1 
FROM: W. Anthon�ark · 

. 

July 20, 1972 

This is in response to your recent question concerning the interpretation to 
be given Section 34-715,  Idaho Code, as it pertains to the filling of Vacancies 
which occur in the slate of candidates of a political party after the prin:tarY 
blection, but before the general election. 

· · 

I believe that it is important here to read Section 34-715,  ldrµw C<Yde, in 
harmony with its related section, Section 34-714, Idaho Code, and the recent 
interpretation which this office has given that sectiOJJ. 

Section 34-714,ldaho Code, provides: 

"FILUNG VACANCIES IN SLATE OF CANDIDATES QCCl)RlUNG 
PRIOR TO PRIMARY ELECTION. - Vacancies·that.occur·before the 
primary el�ction in the slate of candidates of any politicalplirfy shall be 
filled in the following manner if only one (1) candidate.declltred for.that 
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'� 

parUcular office or If no candidate rued a declaration Qf candidacy for that 
particular office: . 

· 

(1) By the county central committee if th�-\acancy occurs on a county 
level. 

• • 

(2) By tho legislative district central committee if it is a vacancy by a 
candidate for the state legislature. · 

(3) By tho state central committee If It ls a vacancy by a candidate for a 
federal or state office. 
( 4) No central committee shall fll1 any vacancy which occurs within tluee 
(3) days prior to the primary election. Vacancies which occur during this 
three (3) day period ahaU be filled according to the provisions of section 
34-715." ' 

Section 34 .. 71 S, Idaho Code. proVides: . 
"FILUNG OP VACANCIES OCCURRING AFTER PRIMARY BLEC· 
noN. - Vacancies that occur after the primary election but before the 
general election in the slate of candidates of any political party shall be · 

filled in the following manner: 
(1) By the county central committee if it ls a vacancy by a candidate for a 
county.office. 
(2) By the legiataUve district centta1 committee if it Is a vacancy by a 
candidate for the state leglalature. 
(3) By tho state central committee if it is a vacancy by a candidate for a 
federal or a sta�e offlce. · 

' · 

(4) If �ore than one (1) candidate was seeking tho PartY nomination (or a 
particµlar. offlce at the primary eloctlqn, the person· receiving the next 
highest number . of VQto• at that primary election shall be designated the 
party nom,tnee, .for that. offico by the approprla(e �ntral comm,Ittee, 
pro\tlded th�t he·fi,d t><>ll�d at to�� twenty-Uve. �r cent (25%) of tho total 
vote for that office at thatprlplary electJon." 

In an opJnlO��d:by,thlSoffice on Jun·e 14, 1972,S�ctlon 34-114,�daho 
Code, was interpreted � (ollows: · · 

. . . . ' ,,_  

"As 1·read.section.34-714 lt la apparent ihat tho Legislature is speaking to 
the ocCUrreJtce of a;vaeancy in two' way$. First, a vacancy which occurs in 
the aJite .of C&lldklatea of a particular. pariy where the candidates have filed 

. their :��vo de�Moril and one o( .them is ¥l#pacltate.d. for �me 
re�D: :or :9ther r ��.tltutes. •. fll1atile vaeancy in tha,t test. Second, if a 
� . .. nqc,qiidl(ljti(, WllQ baa med for. office, Ui�n a vacancy exists 
whi9''.�·����d.�y.;fhe,�.h\�m.nner pr9sctjb,ed." . � < . 

. Your sPect&c question is whether a P.artY ��Y fill a position for which neither · 

a CandidttehaS.med'llor o�tfor;·whi9h tho•Wty hUno�ted a:person after, 
the pr1mary··electtonln view of the:proViilons of 34-71�1/dW,o Code (silpra). 
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As above stated with respect to the provisi0'15 of Section 34-114,Idaho Code, 
a vacancy "occurs,, in one of two ways: 

(1) By �e of' the fact that no candidate has filed for office, a vacancy 
occurs, 

. . 

(2) By virtue of the fact that a candidate who has filed cannot for some 
reason remain on the slate of candidates, a vacancy occurs. 

The introductory language of both statt�tes is, save for the periods of time 
involved, essentially the same.' Our construction of that langua- in Section 
34-714, Idaho Code, seems clearly applicable therefor�, to S�ction 34-715, 
Idaho Code. Given that construction, a ballot position for which neither a 
candidate had filed and one for which the party had nominated no one prior to 
the primary election would constitute a fillable vacancy after the . primary 
election. 

OFFICIAL OPINION NO. 73-9 

TO: Donald Rowe 
Chairman, Boise Auditorium District 

FROM: Clarence D. Suiter 

July 24, 1972 

You have asked for a formal opinion from this office as to whether a contract 
for the services of an architect must eomply with the requirements for a bidding 
procedure set forth under Section 614912(d),Idaho Code. The relevant portion 
of the statute reads as follows: 

"Except in c:aSes in which a district will receive aid from a governmental 
agency, a notice shall be published· for bids on all construction contracts 
for work or material, or both, involving an expense· of $5,�.00 or 
more." 

The question resolves itself into whether a �ntract for the �rvices of an 
architect is regarded as a construction contract. Although there are no Idaho 
cases on this point, courts in other jurisdictions have frequently held that a state 
or mw.Ucipality can contract for the services of an architect without complying 
with a requirement that bids must be called for before entering irifo a·public 
contract. You can see 15 ALR 3d 739, for this view. Therefore, ,in answer to 
your question, it is not necessary that bids be taken on a contract for the 
services of an architect. 

· 

An answer to your second question depends upon a cost calcutation �t is 
unknown to me at this point, but I can give you the law on the.subject� You 
have asked whether the architects' contract in question, which is a st8ncliltd form 
agreement between the owner and architect, violates Article 8, Section 3 of the 
Idaho Constitution. The contract itself does not give the amount- owing the 
architect, or the exact time periods in which the amount owing mustibe:paid�;for 
the reason that those things are made to depend on several unknown. Variables: 
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Article !I. �ction 3 of the /cfaho .constitution reads as follows: 
"No county, city, town, township, board of education, or school district, 
or other Subdivision of the state, sballincur any indebtedness, or liability, 
in any manner, or for any purpose, exceeding in that year, the income and 
reven1Je provided it for. such year, without the assent of two-thirds of the 
. qualified electors . . •  " 

The Idaho Supreme Court has said that the provisions of this section apply 
only ·where the debt is contracted for an extraordinary expense in excess of the 
revenue provided for the year. The contract must create an indebtedness in 
excess of your ·current revenue after· deducting indebtedness incurred by the 
Auditorium District up to the time of the creation of the indebtedness by this 
contract. 

Therefore, it is the opinion of this office that if this contract creates an 
extraordinary expense in excess of the revenue provided the Auditorium District 
for the year, after deducting indebtedness already incurred by the Auditorium 
District, then the contract is in violation of Article 8, Section 3 of the Idaho 
Constitution. 

\· 
TO: Steve Bly 

OFFICIAL OPINION NO. 73-10 

Director, Department of Parks 
FROM: Donald E. Knickerebm 

July 25, 1972 

A question has· ._n as to funding from the revolving fund created by 
§ 58-141 Idaho. Code, of a proposed study of the water quality in Lake 
Chatcolet (Heyburn State Park). Section 58-141 provides: 

"58-141� REVOLVING FUND FOR PLANNING AND DEVELOPMENT 
OF SEWAGE COLLECTION AND DISPOSAL FACILITIES FOR STATE 
LANDS - APPROPRIATION • ...., All moneys received by the state of 
Idaho from the t}nited .States of America, its agencies, boards, depart
ments, b�a� arid carruµis_sions for planning and development of sewage 
collection iµid disposal facilities for state lands shall constitute a revolving 
fund,wbich··rund is hereby created. All moneys in the fund are hereby 
appropriated Continually . to the state board of land commissioners for 
pJanning · and development of sewage collection an� disposal facilities for 
state lands." . · 

The original c<>lltract proposal (submitted. by a private engineering firm upon 
a general call for pro� by the Park Department) provided for "conduct [of] 
sufficient wa�r tes(s) t() deteimine the present status of water quality in Lake �hatc,olet,_" ,_reeonµBenc¥t#ons on �thods of improvement of water quality' 
mcluding anticipated iJllpacts of hnprovements on water quality, and develop-
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ment -of a "ten-year .;ater. qµality monitoring program." This studf was 
proposed as a part of a larger sewage and water study. These i other proposals 
have been contracted for (see attached copy of contract). ' 

The precise question presented is whether the proposed wat\'r qualitY study 
can qualify for funding under the provisions of § 58-141, Idaho Code.' In my 
opinion, the study does qualify. Attached to this Memorandum is a second 
Memorandum from the Study project director engineer, Mrl Richar� Day, 
outlining briefly the tie-in of the water quality study proposed to proper sewage 
planning. In basic terms, the water quality study is necessary in order that we 
know with some certainty what waste loads the lake Cali bear without ' 
deteriorating quality. To this end, Doctor Lee Stokes (Water Qhality Improve
ment. Section, Department of Environmental Protection. an� Health) has 
indicated this study will not be duplicative of any &ta or ongoing studies 
available to his division. · ' i 

My i:onclusion is that there are ·ample ties between this proW.ed study and 
the concept of planning and development of Sewage treatment facilities . to 
satisfy the legal requirements of § 58-141,ldaho Code. 111is clioiee comes down 
to orie of policy. 

OFFICIAL OPINION NO. 73-1 1 

TO: C. U. Goeckner 
Idaho County Assessor 

FROM: W. Anthony Park 

I July 26, 1912 

An opinion has been requested from our office on the following questions: 
Is an Idaho resident required to pay sales or use tax on the'purchase of a 

mobile home outside the boundaries of Idaho from a nonresident of Idaho 
· where the sale is an occasional sale as defined in § 63-3612, Idaho Code? 

It is our opinion that neither the transfer of the mobile home, nor the use of 
the mobile home in this state, are taxable. · I · 

§ 63-3612(a) defines an occasional sale, but does nQt include idty requfremeni 
that the seller be a resident of the State of Idaho nor that.the sale oceur withiil 
the State of Idaho. 

· i 

Section 63-3622,Idaho Code, provides: 
"There are e,JCempted from the taxes imposed by this act the following: 
• • • (1) occasionaI sales of tangt"ble pe�nal propertY; proViding, 
however, that this exemption shall not apply to the sale, pur<:llase or � 
of se!f-propelled motor vehicles • .  .'� 1 . .· • . .

. 
. 
. . . · 

· A moSile honie certainly could not be clllssified 8s a "self;.pJ'opeµ�.d.qiot�r 
vehicle," nor do we underStaild this tO be questioned. �ly�s(>Iri.e airibiSW,t)'. 
is created since the express .language of § 63�3622(1) pnly refers tO "Sales�� �imd. 

. 
. . 
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not· uses. H6\lVever"' theJJltroductory clause refers to "taxes imposed by this act" 
which woiJld include both the sales and use tax. While it could be argued that 
subsection l exemption applied only to sales, such a construction would not be 
logical. It would serve no· purpose to exempt the sale of tangible personal 
property without at the ·same time exempting the use; the consequences of 
exemptiiig from tax the. sile but not the use would be exactly the same as not 
exemptiilg the sale or the use. 

Substantial constitutional questions would be presented by a construction of 
the Idaho Sales Tax Act which would create an exemption for Idaho 
transactions whe.re no similar exemption was created for the same transaction 
entered into with a nonresident. However, it is our opinion that such a 
differentiation between residents ·and nonresidents is not contained in the Act 
itself, so no point would be served by discussing the constitutionality of such a 
distinction if it had been made. 

OFFICIAL OPINION NO. 73-12 
No opinion is assigned to this number. 

OFFICIAL OPINION NO. 73-13 

TO: RayW. Wooton 
Director, Department of Health 
Yol:lth Rehabilitation Division 

FROM: G. Kent Taytor 

July 28, 1972 

The recent p�e of Senate Bill 1426 by the 41st Idaho Legislature, which 
amends Section 32-101,Idaho Code, presents the issue of whether the reduction 
in the age of majority from 21 to 18 affects present commitment orders issued 
by Magistrates to the Board of Health under the Youth Rehabilitation Act. The 
present ord§rs read (under the indetermin,ate sentence concept) that the child is 
committed to the Board until his 21st birthdate or sooner by the Board. 

The effect of this change is to bring the age limits in Section 32�101,  Idaho 
Code, more in line. With the iii tent of .the Youth Rehabilitation Act,' rather than 
to necessitate a clulqge h1 procedure under_ the ·Youth Rehabilitation Act. Under 
bo�'Sectionl6-1802 of the Youth Rehabilitati9n Act and Section 32-101, the 
pivotal age Used is 18. · 

The use of the.:terms. "child" and "adult" in ·� Youth RChabilitation Act 
ratlier •tluln "niliior'�;as'in·Section 32-101 ·indicate ah intent not to be bound by chahges.in>the;definitlon of the. latter."#AJso:Sect_itjn u:.1sos of the Youth Re�ili�tion. Ac� e�; Siies juriidi�tion to the court until-the child is 21, 

• even th��is-��eted anadultatagel8. 
n�; it wo.UJ4 ap� �that the con�u8nce of:or,sfers committing a child to 
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the Board or rteait.n until his 21st birthday w«;>uld be fully in line With the intent 
and provisions Qf the Youth Rehabilitation Act. 

OFFICIAL OPINION NO. 73-14 
, August 1, 1972 

TO: Milton Small 
Executive. Director for Higher Education · 

FROM: G. Kent Taylor 

Idaho's Anatoinical Gifts Act, adopted in 1969, offers an affinnative answer 
to your question

. 
of whether Idaho law permits �ction of the human cadaver. 

The Act allows, in Section 39-3402, Idaho Code, " ... any individual of 
sound mind and 18 years or more to give all or part of his body for any purpose 
in 39-3403". In tlie same section, other persons, in order of priority, ·are allowed 
to give a decedent's body in the absence of actual notice of. contracy indications 
given by the decedent or others of the sanie or a prioilf,6:lass. 

Idaho Code 39-3403(2) states that donees include ". . . any accredited 
medical or den ta} school, college or university for education, research, 
advancement of medical or den,ta/ science, or .therapy". · 

Thus, the University of Idaho, as an accredited university, could permit 
dissection of the human cadaver for the above named purposes. 

OFFICIAL OPINION NO. 73-15 

TO: Winston Churchill 
Leg111 Counsel 
Air National Guard 

FROM: Stewart A. Morris 

August 3, 1972· 

This letter is in response to your ·request, as counsel for the Air National 
Guard, for an opinion as to the State's liability for property damage causedcby 
an Idaho Air National Guard F-102. You have made referenee to a specific . 
accident on March 20, 1972, �here one of the Idaho Air Guard's F•l02's 
crashed on property near the Doi.Se airport. Property damage amowi:ted to · 

$202.80. ' ' 

Your inquiry is directed more specifically to the issue of whether theState or 
the Federal government is liable for the property damage. Prior to the enaCWient 
of the Idaho Tort Claims Act (Section 6-901, Idaho �e. et 8eq}, claiJDs·apinSt 
the Idaho Army National Guard and the Idaho Air National.Guard W�[e;'p8id' 
under the provisions of 32 l]SCA, Section 71 S;. more OOnimonly • krio_wn:·as'the ·. 
National Guard Tort Claims :Act. That Act, however, does not create �biMtY.as 
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to the federal gow�ent, it only "authorizes" settlement of claims for certain 
tortipus- acts �tted ·by �dsmen. Thus; the National Guard Tort Claims 
Act is a discretionary provision Which does n_ot authorize claimants to me suit, eith"r.agaiDst theState·oi-the Federal govemment. 

· ThS regillation8 iniplementing the proceSsing of claims under the Act require 
the· State ·involved to furnish evidence that it has ·not wai\"ed its sovereign 
immunity from suit, ot that it has not purchased insurance providing coverage 
for the claim, or both. This is for the reason that the Act is intended to be a 
"secondary" so_urce· of payment of claims and that the State, in instances where 
it waived immunity or has insurance coverage on the claim, is to be considered 
the prinwy source of funds to satisfy the claim. Prior to the enactment of the 
Idaho Tort Claimli Act, both the.Departments of the Air Force and the Army 
had been advised by-Idi!Jlo�s Ad.jutant General that the State had not waived its 
sovereign .immunity and there was no insurance covering the State_ of Idaho. As a 
result, all claims were processed . 1Dlder the National Guard Tort Claims Act. 
Since the enactment of the Idaho Tort Claims Act, and the consequent purchase 
of c:Omprehensive . general _liability insurance covering the State of Idaho, the 
question has again b�n rajsed as to- whether the State has waived its immunitY 
with resP,ct.to the tortious conduct ofldaho's National Guardsmen . 

Aside from the waiver of immunity issue under the Idaho Tort Claims Act, 
one of. my_ inijia). .concerns . when studying this matter, was whether the Idaho 
Guardsmen. cJo in· fact act as .agents of the State, as opposed to agents of the 
Federal gov,ernment, when on active duty. For example, it could be argued that 
Idaho Air · GWl(dsJnen are actually agents of the Federal government for the 
reason that . they are paid with federal funds, and most of the equipment utilized 
by Guardsmen .in. the penonnance of their duties is furnished and owned by the 
Federal government. Further, the President of the United States, as Command
er-in-Chief, and also Congress, has the power to order the National Guard to 
active duty. 

At the same time, the National Guard is designated by statute as one of the 
three classes of the militia of the State ofldaho. Section 46-103, Idaho Code. 
The Governor of the State is Commander-in�hief.of the National Guard, except 
at s� tiriteS as the Guard is deemed to

.
F in·the service of the United States. 

Section 46-110;/dtz}zo Code..ldaho's Adjutant General serv�s as the Command
ing General of thtf�tate'� Jriilitary forces, and is appomted to his position by the 
Govemor.�on46-Hl,/daho C<!de. · 

It. iS apJ>aieliifr� the above, therefore, that the members of the Idaho 
Natiorial;Guard; at any one given time� co'uld be actbig as agents of the Stat�· of 
Idaho, ·or u agents of, the United·; States. It wowd ·appear · that the National 
Guardsmen 8re aCtiiig augentS ofthe State of.Idaho m the in.stances whe,re they 
are ��g_ma*rs.on 1>ehalf of qie State,. and acting under orders of the 
Gove�qr . 9r ::'�' Adj�ta,nt.pe#erill,, l!Jld tJu,ieby subject. to the control and 
authonty; Qf ;�,S��.,of.I�o. VµJmton v. IJµdge, 74 Idaho 103, 257 P. 2d 
238 (l�S3)�:1;11\ij,_iJl.fhe. fud8nce at hmld, where the Guard�n in question had 
not bC!eii (�,��� ��� to call o� the President or of tiie Congress, it is 
apparent that the Guardsmen-would be acting as agents of the State ofldaho. 
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The question of whether the State is. lia1>le for t,pe damages in question, then, 
will be determined by whe�r the. State has waived or retained its immunity in 
this area. Section 6-904 of Idaho's Tort Clilims J,\� provides certain exceptions 
to .the liability of�ovemmental entities for torts. Paragraph 5 thereof provides 
an exemption for · certain activities of National Guardsmen, �d Section 
provi<\ing as follows: 

· · 

' . 
"A government entity shall �()t be'liable for any claim which: 

*** 

5. Arise8-put of activities of the Idaho National Guard when acting under a 
call of the Governor, or when engaged in combatant activities, or during a 
time of war." 

I am informed that at the time of the crash, the aircraft and its pilot were 
involved in nonnal training activities, as opposed to any specific call of the 
Governor. It appears that under a similar exception to the Federal Tort Claims 
Act, training activities do not constitute ·"combatant activities". See Skeels v. 
U.S., 72 Fed. Sup. 372, at page 314; andJohnson v. U.S., 170 F. 2d 767, at page 
770. It is therefore our opinion that the exception provided by Section 
6-904(5), Idaho Code, does not extend to normal training actiVities· by 
Guardsmen, and that the State is therefore liable for damages caused by their 
tortious conduct at such times. 

We conclude, accordingly, that the State of Idaho has not waived its 
immunity in the situation presented, and that the State "could" be lia�le for the 
damages resulting from the crash. Whether the State "is" liable would 
consequently depend upon the factual determination of whether the accident 
was proximately caused by the tortious conduct ofldaho's guardsmen who were 
engaged in training activities. That factual determination, however, should not 
be made by this office, and we therefore offer the following advice to assist you 
in the fmal processing of the subject claim: 

Under Section 6-905,ldaho Code, the claimant must fde his claim within 120 
days of the accident with the Secretary of State. I have already admed .the 
claimant, Wes Zimmerman, of this fact, and have forwarded the necessary forms 
to him for this purpose. Under the procedure established, the Secretary of State 
then notifies the Department of Insurance, who in turn notifies the State's 
insurance carrier. Section 6-913, Idaho Code, authoriZes the Board of EXaminers 
to compromise and settle any claim allowed by the Tort Claims Act, slibjectto 
the terms of the State's insurance policy. the terms of the current policy give 
complete authority to the insurance carrier to adjust the claim and either to pay 
or deny it. Thus, ordinarily, within a short time after the claim is fded;.the 
claimant receives written notice from the insurance carrier as· to whether .the 
claim will be honored. 

The state's liability policy, however, contains an exclusion of ooverage:fiu 

damages caused by aircraft, and the instant claim would not; tberefo
.
�/be 

adjusted by the insurance carrier. This exclusion subjects the State fo�a: �g 
tort liability exposure and I am, by forwarding a copy·of � opinion�n(>.�g 
the Department of Insurance of this fact, and hereby suggest tlult oo?si�tio� ·• 
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be given ·to 1the possibility of purchasing insuranee coverage in this area, or 
perllaps removing this exposUl'e by an appropriate amendment to the Tort 
ClaimS Act. 

Since the subject claim is not covered by the State's liability policy, the 
Board of Examiners would have jurisdiction to settle or compromiiie this claim. I 
would anticipate, howeyer, that the Board of Examiners would in turn �·ely upon 
the position taken by· the Adjutant General as to whether the crash resulted 
from the tortious conduct of Idaho National Guardsmen. The Guard should, 
therefore, be prepared "to submit its conclusions as to the cause of the accident 
and the damage proximately caused thereby. For possible future reference I note 
in this regard that under Section 21-205, Idaho Code, the "operator" (the 
operator in this case apparently being the Idaho Air National Guard), as well as 
the owner of the aircraft, is liable for damages in accordance with the rules of 
law applicable to torts on land in this State. 

In view of the above it appears that the following should transpire. Wes 
Zimmerman should, of courSe, file his claim with the Secretary of State within 
120 days of March 20, 1972: The claim would then be forwarded to the Board 
of Exa:miners for its review. The Air Guard can expect an inquiry from the 
Board as to the cause of the accident and the damages resulting therefrom. If the 
Board then determines that the damage was in fact caused by the tortious 
conduct of Idaho's Guardsmen, then, in accordance with the opinion expressed 
herein, the State would be liable and payment of the claim should be approved. 

OFFICIAL OPINION NO. 73-16 

TO: Clajr S. Hanks, DDS 
Executive Secretary 
Board of Dentistry 

FROM: Stewart A. Morris · 

August 7, 1972 

You have inquired whether an Idaho dental license authorizes the practice of 
anesthesia • in •. non-dental operations. your inquiry has been prompted by a 

' request submitted by Dr. Gaither B. Everett, DDS, for an opinion on his 
interpretation that the Idaho dental law does, in fact, authorize such a practice 
of anesthesia. 

Dr. Everett bases his interpretation upon Section 54-901 ,  Idaho Code, which 
provides in pertinent part as follows: 

"The• practice of dentistry is the. doing by one person, for a direct or 
indir�ct consideration,.of one or more of the following with respect to the 
teeth; gums, alveolar process, jaws, or adjacent tissues of another person, 
namely: 
Examining for diagnosis, treatment, extraction, repair, replacement, 
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substitution,.or correction; 
Diagnosing of disease, pain, injury, deficiency, defonnity, or physical 
condition; 
Treating, operating, prescribing, extracting, repairing, taking imp�ons, 
fitting, replacing, substituting, or correcting; 

· 

Cleaning, polishing, or removing stains or concretions, or applying topical 
medication; 
Administering anesthetics or medicaments in connection with any ·of the 
foregoing." 

Dr. Everett's contention is apparently that since the "administering ane8the
tics" clause appearing at the bottom of the above quoted provision is not 
exclusionary in nature, it does not proluoit a dentist from adliliJµsteririg 
anesthetics in non-dental operations. 

Dr. Everett may be correct in his conclusion that Section 54-901 does not 
contairi an express restriction upon a dentist practicing general anesthesiology, 
however, neither does the above provision authorize a dentist to practice 
anesthesiology� Section 54-901� deflltes what acts · constitute ihe practice of 
dentistry, and the dental act generally requires that a person be licensed as a 
dentist to perform the acts specified. Conversely·stated, if a person is lieensed to 
practice dentistzy in . the State, he iS thereby authorized to perform _the ai;ts 
specified in Section 54-901 and to admiriister anesthetics in ccinnection with any 
of the above specified acts. But that Section does not authorize a dentist to 
administer anesthetics in regard to .any operation not involving the activities 
specified in �ection 54-901.  

· 

Accordingly, it is our opinion that. the Idaho Dental Act does not authorize 
the practice of anesthesiology in non-d�ntal operations. It would ·therefore 
appear that Dr. Everett would have to qualify under the rules and regulations of 
the Board of Nursing to practice as a nurse anesthetist, or qtialify under the rules 
and regulations of the State Board of Medicine to practice as an anesthesiologist. 

OFFICIAL OPINION NO. 73-17 

TO: Marden Wells 
President, Natioruil Fumers Organization 
By request of the Department of .Agriculture 

FROM: W. Anthony Park 

A�gust 70 1972 

The 1972 Idaho Legislature passed House Bm 790, Chapter·399;1972 Idaho 
Session La�, which Jaw · provides for · a referendum . of potato>gl'oWeiS· to 
detennine whether or not a one cent increase per hundred weight;J� thePotato 
Commission Tax should be ®ntlllued. Se<:Uon 22-121 1A,ldah0 Code/provides 
in part: . ; : "  . 
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" . . .  If a majority of the eligi"ble growers voting, who grow a majority of 
the hundredweight of potatoes grown by those voting in the referendum, 

· or if two-thirds (2/3) of the eligi"ble growers voting in the referendum, are 
in favor of continuance of the additional tax of one cent (1¢), the 
additioruil tax of one cent {1¢) shall be continued, but if the results of the 
referendum do not show the required majority or majorities, the 
additional tax of one cent (1¢) shall be discontinued immediately upon 
declaration of the results of the referendum by the commissioner of 
agricUiture • • • •  " 

We understand that 812 ballots were counted, and that 399 growers, growing 
19,746,427 hundredweight of potatoes, were in favor of the contiuation of the 
increased tax, arid that 413 growers, growing 13,273,900 hundredweight of 
potatoes, were not in favor of the continuation of the tax increase. 

From reading the above section of law it appears that in order for the 
referendum to have . passed it would have been necessary for a majority of the 
growers to have voted for it, and that a majority of growers growing a majority 
of hundredweight of potatoes was necessary, or for two-thirds (2/3) of the 
growers to have voted in favor of the continuation of the additional tax. Neither 
one of these conditions has been fulfilled, therefore, the additional tax of one 
cent on each hundred weight of potatoes is to ''be discontinued immediately 
upon declaration of the results". · 

The referendum for CQntinuation of the additional one cent (1¢) tax on each 
hundred weight of potatoes has failed. 

OFFICIAL OPINION NO. 73-18 

TO: W"msfon H. Churchill 
Legal Counsel 
Air National Guard 

FROM: Stewart A. Morris 

August 9, 1972 

You have inquired whether Idaho Air National Guardsmen, while acting as 
security guards at Gowen Field, are protected by provisions of the Tort Claims 
Act of Idaho or any other provision of law. Your inquiry makes reference to a 
situation where a guardsman, while acting as security guard at Gowen Field, kills 
or injures . an .  unlawfuLintI:uder. You have also indicated that the Idaho guardsmen: will � compensated out of. Federal funds pmsuant to a contract 
negotiatedbetween theJdaho Gilard and the United States Government, which. 
provides aiid authorizes. the United States to b.ear 100% of the cost of operating 
arid maintaining Gowen Field, a State controlled National Guard annual and . 
weekeri� trainink·faciliiy; · 

. FiiSt, I qu�oll whether; Mder Idaho.law, an unlawful intruder would have a 
cause of action agllinst a proi>ertY 0wne'r or his agent for damages resulting out 
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of the owner's actions incident to protecting his property� .However, for 
purposes of this letter, I will assume that recovery is poSSible in such a situation. 
Further, I can foresee that the person;injured may not, in fact, be an unlawful 
intruder, but a person authorized to be on the premises who is injured through 
the mistake or negligence of a security guard. ' 

.... . . 

Secondly, having reviewed the terms· of negotiated contract Np. DAAA 
10-73.C-10, negotiated between the Federal government and the Idaho National 
Guard, it is my opinion that the guardsmen 'Yould be a�g ail agents· of the 
State of Idaho, despite the fact that their services would be com�ted from 
Federal funds. I can find no specific provision in the contract to cover this, butl 
assume that the guardsmen, when acting as security guards, would b� fulfilling 
their duties as national guardsmen, �d acting under orders of the ' Adjutant 
General or some subordinate officer. · : 

In the situation outlined above, I.believe there are two Code provisions which 
would protect the guardsmen from pe�onal liability. The fust is Section 6-917, 
Idaho Code, which provides that recovery against a governmental entity under 
the provisions of the 'J;'ort Claims Act, �nstitutes a complete bai; to any action 
by the claimant against the employe� whose negligence or wrongful act .or 
omission gave rise to the claim against the government entity. A s_econd 
provision is Section 46402, Idaho Coqe, which provides that members o( the· 
Idaho National Guard who are orde�ed into active service by . any· proper 
authority shall not be liable for any acts done by them in the �rfonpitnce 9f 
their duty. The latter provision additionally disco11rages 8'llts against gu,ardsm�n 
by providing that if the plaintiff is non-6Uited or has a verdict or judgment 
rendered, against him, the guardsman cim' recover treble costs. , 

In view · of the above two provisions, it is my . opinion that· National 
Guardsmen would not be liable for daniages resulting from injury or death they 
may inflict upon unlawful intruders in ·th� course of their duties as a 1security 
guard. 

TO: Bill Webster 

OFFICIAL OPINION NO. 73-19 

State Liquor DiSpensary 
FROM: James G. Reid 

" 
August 14, 1972 

In your letter ofJuly 10, 1972, you inquire as to how the funds generate�fby 
the 7%% surcharge which went into effect on July 1 ,  1972� woulif b� dividCd • 

pursuant to the recent amendments of Se�tion . 23-217, Idaho Cdde. ':Tfi.e 
pertinent sections of that amendment read as follows: · ' '  · ' · · 

1 • : I .. . . ' · , ·. · . ,-. . · . 
"(d) The revenues generated by the additiqnal surc�;o( se,yen,'an4 
one-half per cent (7*%).imposed pursuant to subsection (c) e>f'tJ#s.secJiQn 
less. its pro rata share of the· discount shall be collected and remitte(t to the . 

state auditor montbli • . . .  " 
' · 

. . 
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In order to understand what the legislature was referring to when they state 
.. less its pro rata share of the diseount," we must examine subsection (a) of 
Section 23-211,Idaho Code, which in part reads as follows: 

·'PI�vided, however, that afier any surl:harge or surcharges have been 
incJ,uded, the superintenden1 of the st�te liquor dispensary is hereby 
authorized arid directed to aJtow a discount of five per cent (5%) from the 
ptiee of. each'. unbroken case 'ot of goods sold to any licensee as defined in 
Section 23-9Q2(d),/daho Cod(!." 

By wtue of the' fact that an additional surcharge of 7*% will be added on to 
the price of merchandise after July 1 ,  1972, it would necessarily follow that if a 
licensee is allowed a 5% discount o!l his purchases, a certain portion of the 5% 
disco\lnt , would fall withiil the 1*-% surcharge imposed by subsection {d) of 
Section 23-217, Idaho Code, as amended. Therefore, it would be the opinion of ..... 

this office ·that in the event a· licen�e at the end of any month applies for a 5% 
discount 'for merchandise purchase� during tliat month, the remittance to the 
State Auditor of the sums earned b� virtue of the 7*% surcharge imposed on the 
price of merchan� would nece�y be lessened by that portion of the 5% 
discount which wottJ.d be applicable ,to the 7*% surcharge. 

i 
I 

OFFICIAL OPINION NO. 73-20 

TO: Bill Webster 

' i 

. State Liquor Dispensary 
FROM: James G. Reid 

August 14, 1972 

In your letter ofJuly 10, 1972, you ask for a formal opinion in regard to how 
the 7*% surcharge which was passed by the last: session of the Legislature will be 
computed by the Liquor Dispensary. The pertinent section of the amendment to 
Section 23-217; lda!zo Code, reads a,s follows: · 

" . . .  (c) In addition to the surcharge imposed by subsection (a) of this ' 
section, ·the ·  'superintendent . of the state liquor dispensary is hereby 
authorized alld directed to iriclude in the price of goods hereafter sold in 
the dispensar}r, and its branches, a surcharge equaI to seven and one-half 
per cent (7*%) of the current price per unit computed to the nearest 
multiple of fi� cents (5¢)." 

. · . 

The term'"curreht price per uni�" wowd mean the current retail price of any 
unit . sold ,by th� ,��pensary or one of its statjons. Therefore, it wotlld be the 
opinion <>Jthis. of,fice that the 7*% surcharge oontemplated by subsection (c) of 
Section 23�217, Idafw Code, as amended. would be computed by taking 7*% of 

. the current retail p"#ce of each uriit sold. This would amount to a net surcharge 
in the amount ·of 17*%; 10% of which would be remitted to the State Auditor 
monthlr to, be . c#fitef to· ' the General Fund and 1*% of which would be 
remitted to the· Sta�e Auditor monthly to be credited partially to the Permanent 
Building �\lnd and partially .to the General Fund. 
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OFFICIAL OPINION NO. 73-21 

August 18, 1972 

TO: Robert Hay 
Commissioner o( �urance 

FROM: Stewart A. Morris 

Mrs. Katherine Huff of your Department has inquired as to the legality of 
split life insurance in the State of Idaho. 

This office previously issued an opinion on this subject on December l ,  1971, 
essentially stating that split life insurance is legal in the State ofldahi:>, provided 
(a) violation of section 41-1314 is avoided by specifyillg the availability of the 
companion policy in the master policy, and (b) violation Of Section 41-1313 
does not occur due to a difference in rates or · premiums being charged as to 
persons of like risks, up.less those ·differences are. actually reflected by savings or 
additional costs involved. 

Mrs. Huff has now inquired, however, whether issuing insurance � the State 
of .Idaho on the split life plan would be in violation of Section 41-1906, Idahd's 
"entire contract" provision, since it has come to her attention that some states 
have construed similar provisions to mean that the entire .insurarice agreement 
between the insured and the insurer must be contained in one policy, as opposed 
to two policies being issued as in the split life plans. Section 41-1906 provides as 
follows: 

· 

''There shall be provision that the policy, or the policy and the application 
therefor . if a copy of such application is endorsed upon or attaclied to the 
policy when issued, shall constitute the entire contract between the 
parties, and that all statements contained in suCh application shall, .in the 
absence 9f fraud, be deemed representations and not warranties." 

In my opinion, the above quoted provision is simply intended to be a "statute of 
frauds" type of provision which simply requires that the . entire agreement 
between the parties be reduced to writing. It should be noted along this line, in 
accordance with the previous opinion issued, the mast�r policy must .spetjfy. �e 
availability of a companion policy. If, therefore, such provision ·. sut'fieiently 
identifies the terms and conditions of the offer, and adequately ideJ1*il)es the 

. policy form or type of coverage to be offered� the master policy does, in. �ffect, 
contain the entire agreem�nt existing betWeen the parties at . that, time. '.Ibis is for 
the reason that when th� niaster policy is is.med, the agreement betWeen'the 
parties . at that time is ohty that the insured has the: ''rlglit" · tc;) purchase �e 
companion policy provided the master policy is in foree. To adeqfurt� p;rotect 
the insured, however, I feel that the provision iii the master palicy)howd 
identify the companion policy to be offered by policy form design8ti6n, Or'by 
attaching a specimen compamon p<>licy to the master ix;ilicy. . ·· ·· .. 

·

. 

· • · ' :, .

. 

·· . . . " ; . 1 ; 

,
: 

.: 

. 

.. '.

· 

. .'; .. : ·. :. : � :( � ;.: -:, .. : .  ·'. While insurance may :be �ed on a split life p18:Jl in � S��e pf}�o . 

without violating SCjctiOJ1$ 41·1313, 41-1;314 and 41-1906, thel'e � � �� . 
pitfalls which the insurer will have to , avoid in marketing insut�cF��. � 
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manner . . Filst, as .. mentioned previously, any savings by premium reduction 
afforded ihe purchasers of the companion policy will have to accurately reflect a 
savings tt> the i,nsurer by virtue of issuing the two policies as a package. If a 
savings is not afforded on the purchase of the eompanion policy, as compared to 
a person. of like risk purchasing tht'. same policy separately, the proposed insured 
should not b.e �ead iilto believµig that a p�emium savings is beiilg afforded. 
Also, the proposed �ured should not be : mislead iilto believing that the 
compani9n polic:y will provide special coveragef which will not be made available 
to the proposed msured by that company withput purchase of the master policy, 
unless that is actually the case. For example, the proposed insured should 'not be 
mislead iilto believing that he cannot acquire term life coverage provided by the 
companion policy through the iilsurer, iil the ;iilstance where the insurer in fact 
offers essentially the same term life coverage to the public through an iildividu3I 
policy. 

Accordingly, wlth the limitations specified above, it is our opinion that "split 
life" insurance pro8rams are legal in the State of Idaho. · 

i 
OFFICIAL OPINION NO. 73-22 

TO: Commissioner Ewing H. Little 
State Tax Commission 

FROM: Christopher M. Wyne 

An opinion has been requested on the folloWiitg question: 

August 22, 1972 

"Does the production exemption contallied iilldaho Code § 63-3622(d) of 
the Idaho S.ales Tax Act apply to �gible personal property used by 
'contract loggers' iil curriilg operations?"; 

It is our opinion that the applicable portio� of Idaho Code § 63-3622( d) does 
not reqUire that title of the goods. produtjed for sale at retail be in the 
manufacturer, pro.cessor, miiler, producer ori fabricator iil order that a "pro
duction exemption" from sales and Use tax: liability be properly claimed on 
tanga1>le personlll property used iil the pi:oduction process. 

· The relevant pc>Ition of Idaho Code § 63-3622 reads as follows: . 
I ' : . 

"EXEMPTIONS. - There aie exempted froni the taxes imposed by this 
acf the f<>llpwing: . . .  ; "Receipts £rom the sale, storage, use or other 
consumption · iil · this state of taiigi1>le personlll property which will enter 
iilto . and b�me an .iilgred�nt · or .  component ·  part of tangible person� 
property · manufactured, .·· processed, miiled, produced or fabricated fqr 
ultiinate · sale at · retail within . or without this state, and tangible person/µ 
propeT:ty, Primarily. and ditr;ct!y used or consumed in or during suc'fi. manu{acturinj, processing,_ mmlng, tamimg, or fabricatini operation by � 

· busilieis -or �t of a business which is primarily devoted to sucfz 
operation, provided that the : use or conizlmption of tuch tangible perso111f1 

i· ' 
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property is necessary or essential to the performance of such operation. 
[Emphasis added.) 

The production exemption for tangJ1>le personal property used. in the 
production of other tangible personal property for ultimate sale at retail is 
granted by statute to all engaged in "manUfachiring, processing, mining, farming, 
or fabricating operation" if the property utilized is consmned "primarily and 
directly" in such operation. The exemption is further narrowed by limiting it to 
producers who are primarily devoted to such operations who . utiliZe only 
"necessary and essential" personal property in the operations. 

It is our opinion that the primary limiting terms, i.e. "manufacturiQg, 
processing, mining, farming or fabricating,'' do not impliedly require that the 
processing entity own the raw materials which are the subject of.the process. 
"Manufacture" is defined as "the process or operation of making wares or other 
material products by hand or by machine". Thus the person who. contracts for 
the performance of the process can "manufacture" tangt1>le personal property 
and thereby become eligible for the exemption on the processing equipmenfjust 
as easily as the producer who owns the materials processed. 

The key concept is whether or not the contractor can be fairly characterized 
as a person performing one .of the operations set out in § 63-3622(d). The 
"contract logger" in performing cutting operations on a stand of timber is fairly 
characterized· as a processor of tangible personal property and the equipment he 
uses in the performance of such operation is exempt from sales iµid use tax 
under the Idaho Sales Tax Act if the remaining limitations set out in 
§ 63-3622(d) are met. 

OFFICIAL OPINION NO. 73-23 

TO: James W. Mills 
Candidate for Public Office 

FROM: John F. Croner 

August 29, 1972 

This will acknowledge receipt of your letter of August 14, 1972; in which 
you expressed dissatisfaction with certain procedures employed in .  a recent 
election. In substance, your questions asked the follow.ing: 

I . Whether it is permissible to write in a candidate by placing a s«cker 
with his name upon it to the ballot. 

· · 

2. Whether it is proper for an election official to remind voters, that a 
particular person is actively seeking election through the write-in proced-
ure. · , _- - . · ·  

3. Whether it is proper for the stickers which are to be pl&� fJ:i. the 
write-bi blanks (supra) to be passed out to electois within the b@cliilg in 
which the polling place iS located. 

· · · · · · · 



23 73-24 

In response. to your first question, we do not see where there is any violation· 
of the statutes oftbis state where a sticker with a candidate's name is affixed to 
the ballo� in place of a write-in. 

Your second question asks whether the descnoed conduct of the election 
official might constitute a crime. I think that it could be argued that the 
described action would constitute "electioneering at the polls," undtr Section 
18-2318, Idaho Code. Likewise, it could be argued that the distnouting of name 
stickers inside a building wherein there is a polling place is also "electioneering" 
under the same statute. 

Any complaints which local citizens have respecting the above should be 
lodged with the County Prosecuting Attorney. 

OFFICIAL OPINION NO. 73-24 

TO: Commissioner Robert Hay 
Department of Insurance 

FROM: Stewart A. Morris 

September 1 ,  1972 

We have reviewed the proposed agreement between Gem State Mutual Llfe 
Association, Inc., and Gem State Mutual Health and Accident Association, 
which relates to the withdrawal of the Health and Accident Association from 
business in the State of Idaho. 

Basically, the contract provides for a bulk transfer of all assets of the 
Accident and Health Association to the Mutual .Life Association, with the 
Mutual Life Association assuming all debts of the Accident and Health 
Company, and the Accident and Health Company ceasing to transact any further 
business. 

It is our opinion that the proposed agreement constitutes a merger between 
the two companies, anci that therefore the provisions of Section 41-3034,Idaho 
Code, must be . complied with. Accordingly, since the various requirements of 
Section 41-3034 have not been complied with, approval of the subject agree-
ment should not be given. ., 

·we realize that compliance with Section 41-3034 will be costly, however, we 
see no other 8Iternative ·to accomplish the purposes proposed in the agreement, 
other than tfuoUSb. a btilk reinsurance agreement pursuant to Sections 41-512 
and 41�2858, which alternative would requite almost identical procedures and 
costs. 

· · · ·  

� . . ·. . 
We note. �t the proposed. agreement provides that. the Mutual . Life 

Associatior,i wi1J, _attempt to contact all .members of the Accident and Health 
Association to afford them the option of (a) receiving unearned premium upon 
surrender of their policies, or (b) accepting new life insurance policies from the 
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Mutual Ufe Assoctation which would contain options for disability benefits. We 
further note that the last sentence of Section 41-3034 provides that existing 
membership certificates of the Accident and Health Association shall continue in 
full force and effect, and that therefore; the . above. referenced options, would 
not be in compliance with Section 41�3034. It would appear that the members 
of the Accident and Heatth Association should also be afforded the option· of 
maintaining their existing policies in force. · · 

For future reference, if a decision is made to voluntarily dissolve the Accident 
and Health Association, rather than merge it with the Mutual · Life Association, 
we note that Section 41-3024 provides that any inveStments, securities, surplus 
and sums over and above all proper liabilities, expemes. and claims of the 
Accident and Health Association shall be the sole property of the inemberi ·of 
the Association in good standing, and that if such Association ceases · to do 
business and is dissolved, the property fair and equitable manner. Thils, if the 
merger approach is not employed with the conditions . specified above, it wo'='1d 
appear that the only other alternative would .be to voluntarily dissolve the 
Accident and Health Association with a distribution of the equity in cash to the 
members in good standing, or to dissolve the Company pursuant to delinquency 
proceedings conducted under Chapter 33 of the Insurance Code. 

OFFICIAL OPINION NO. 73-25 
September 1 ,  1972 

TO: Idaho Friends Retirement Homes, Inc. 
FROM: Rof-?ert L. Miller 

r 

You have requested this office for an opinion whether or not property beld 
by Idaho Friends Retirement Homes, Inc., a non-profit corporation, will be 
subject to ad valorem tax pursuant to Title 63,ldaho Code. 

(1) It is the opinion of this office that a not-for-profit organization 
incorporated for the sole purpose of implementing a program 8' provided 
by Sec. 236 of the Housing and Urban Development Act of 1968 iS' a . 
charitable organization within the provisions of .Section 63-105�,/dtlho 
Code. 

· .  

(2) It is the opinion of thiS office that the rental or leasing of abwlding 
constructed pursuant to Sec� 236 of the Housing and Urban J;>e�opm�nt 
Act of 1968 is the purpose for whicll .the clWitable ()rg8niZation·�"istus . 
set forth in (l) above, and consequently, the revenue derived f�o� Jhe . .  
rental or leasing of that building ·is .· revenue · detived: from Ji b�e� 
purpose which is directly related to the charitable· ptirpose for whiCb. �e 
charitable organization exists. Consequently, the rental or leasing of th� 
building falls within the exemption provided for in Sectio1di��1osc, -an4 . 

the dpetation does not f� within any exception to this exem�o11>'� ·. · • ·•·· · 
: .: '' :-,: '. .�.' ,:� ·, .. . 
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OFFICIAL OPINION NO. 73-26 
September 6, 1972 

TO: J. W. Crutcher 
Valley County Clerk 

FROM: W. Anthony Park 

This will acknowledge receipt of your letter of August 18,  1972, in which 
you asked that this office address itself to several election law questions which 
you framed as follows: 

" l .  If a candidate properly ftles a declaration of candidacy under Section 
34-704 I.C. for one political party and receives the highest number of 
votes as a write-in candidate for one or more additional parties, shall he -
after fulfilling the requirements of Section 34-702 I.C. - become the 
candidate for all parties for which he has been nominated? 
2.  If a candidate has not fded a declaration of candidacy for any political 
party under Section 34•704 I.C. and is nominated as a write-in candidate 
for .  two or more political parties shall he, after fulftlling the requirements 
of Section 34-702, J.C., become the candidate for all political parties for 
which he has been nominated? 

· 

3. If a candidate is allowed to fde a declaration of candidacy for two or 
more' political parties shall he be required to pay the filing fee for each 
candidacy? 
4. If .a candidate is not allowed to ftle a declaration of candidacy for more 
than one political party, shall a vacancy be declared in the slate of 
candidates for the party refused by the candidate with highest number of 
votes and may the slate be filled by the candidate having the next highest 
number - of votes either under Section 34-702 I.C. or Section 34-715  
Paragraph 4?" 

In ariswer to your first question, we are of the opinion that where a candidate 
has ftled his declaration of candidacy for one political party and has prevailed in 
the nominating election for that party, he cannot represent more than one party. 
Further, in such a .case it is clear that once a person has filed a declaration of 
candidacy (or a .  certain party's nomination, he has thereby made his election as 
to \vhi� party Ji� willrepresent if successful in the primary election. 

Your seco�d question presents the situation where an individual is written in 
by both parties for a giV'en office, and receives the prevailing nominating vote for 
each party . .  We are of the opinion that in this instance the candidate should be 
accorded the opportunity ·of choice inasmuch as he has not made a declaration 
of candidacy �1� nooinstin(:e, however, do we think that it is proper to award the 
office. to such a candidate by virtue of his having won both primaries and 
accordingly: are of the opinion that once the candidate exercises his choice the 
central: committee of the . party . not selected should then be able to select a 
candidate for the general election according to law. 
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Having conclud� that it is improper for a candidate to file for more than one 
office or for the same office representing more than' one political party, your 
third question is moot. 

In answer to your fourth question, the candidate receiving the next highest 
number of votes would be the party nominee so long as he polled the requisite 
25% pu,suant to the provisions of Section 34-115,ldaho Code. 

OFFICIAL OPINION NO. 73-27 

TO: Helen McKinney 
State Representative 

FROM: J. Dennis Williams 

September 1 1 ,  1972 

Recently you requested an opinion from this office comparing. Section 
18-3302 of the Criminal Code · now in effect and Section 18-506 of the Penal 
Code relating to possession of firearms by sportsmen. 

As you are aware the Second Session of the Forty-First Legislature repealed 
the penal code which had been in effect from January 1 ,  1972 to March 31 , 
1972, and substantially reinacted the former criminal code. 

The present Section 18-3302, Idaho Code, thus became effective April 1 ,  
1972, and is the same law as was in effect prior to Januazy 1 ,  1972. This section 
provides in pertinent part: 

"If aizy person,, •••, shall carry concealed upon or about his person any 
dirk, dirk knife, bowie knife, dagger, sling Shot, pistol, revolver gun or any 
other ·deadly or dangerous weapon Within the limits or confines of any 
city, town or village, or in any public ·assembly, or in any mining, 
lumbering, logging, reailroad or other construction camp, public convey
ances, or on the public highways within the State of Idaho, ••• shall upon 
conviction, be punished by a fme of not less than $25.00 nor more than 
$200.00 and by imprisonment in the county jail for a period of not less than twenty days nor more than ninety days: ••• ." [Emp� added.] · .. 

Section 18-506 of the repealed penal code provided in pertinent part: 
(1) Criminal instruments generally. A person conimi� a misdemean.or if 
he possesses any instrument of criine with purpose to employ it criminiJlly.' · 

"Instrument of crime" means: · · · 

••• 
• 

y � 

(b) Anything commonly uSed for criminal · purpose aJl.d pQsse•d by 
the actor under circumstances which do not nega�ve tmlawfµl. pur• 
poses. 

(2) Presumption of criminal purpose from possession of weapon.' If a 
person possesses a ftteaim or other weapon · on or about hii person in a '  
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vehicle o_ccupied by him, or otherwise available for use, it is presumed that 
he had the purpose to employ it criminally unless: 

(a) the weapon is possessed in the actors home or place of business: 
(b) the actor is licensed or otherwise authorized by law to possess such 
weapon; or 
(c) the weapon is of a type commonly used in lawful sport . . .  " 
[Emphasis added.] 

A comparison of these two statutes to determine their effect upon sportsmen 
who possess frrearms reveals that the present law, Section 18-3302,ldaho Code, 
restricts anyone including sportsmen, from carrying concealed firearms or other 
delirieated weapons upon or about their persons in any place prohibited by the 
statute. Section 18-506 of the repealed penal code restricted the possession.of 
"any instrument of crime with purpose to employ it criminally." And also 
established a presumption that a person was criminally possessing a weapon on 
his person or in his vehicle unless the weapon was possessed in the home or place 
of business or was the type of weapon commonly used in lawful sport. These 
specific references to the possessio.n of weapons in the home, place of business 
or for lawful sport inake it clear that sportsmen could possess weapons on their 
persons or in their vehicles Wider that statute. 

In summary, both the present statute and the one repealed allow sportsmen 
and anyone else to possess weapons for lawful purposes. The primary difference 
between the laws is that the present statute prohibits carrying of any type of 
concealed weapons in certain places, whereas the repealed law allowed posses
sion of a weapon on a person in his home or business, or if the weapon was a 
t)'pe commonly used in lawful sport� 

OFFICIAL OPINION NO. 73-28 

TO: Paul Gregersen 
Chairman, Bannock County Commissioners 

FROM: John F. Croner 

September 1 1 ,  1972 

This will acknowledge receipt of your letter of September 6, 1972, regarding 
whether or not a certain absentee ballot should be counted. 

The essential facts are that a q,tialified elector of legi�tive district #34 made 
application fot an abSentee banot for his diStrict ' and for some reason listed an 
incorrect precinct number• upon the ballot application. A3 a result, he was .issued 
an absentee ballot for legislative district #33. The question is whether his 
write-in vote for a representative nomination of district #34 should be counted 
in that diStiict. . 

There iS no · statt1te which clearly provides an apswer. However, Section 
34-1203,ldaho code, provides in pertinent part: 



73-29 28 

". . . When � ballot is sufficiently plain to detennine therefrom. a part of 
the voter's intention, it shall be the dutY of the judges to count such part 

" 

Here, we fmd that the elector in question, by receiving a ballot from distpct 
#33 could not cast a valid vote for any of the district #33 candidates as he was 
not qualified to vote for ·them. The only alternative which he undoubtedly 
contemplated was to write-in the candidate in his district for whom he had the 
power to vote. 

It seems to me that the mistake in the elector's receiving the improper ballot 
was a joint mistake between him and the election officials inasmuch as he had 
listed an address from which any cursory investigation would have revealed his 
proper district. 

Election laws should be construed to favor enfranchisement and to disfavor 
disenfranchisement. Therefore, it is my respectful opinion that the write-in vote 
at issue should be counted. 

OFFICIAL OPINION NO. 73-29 

TO: Robert McAbee 
September 13, l �72 

Executive Director, Ada Council of Governments 
FROM: Donald E. Knickrehm 

This is in response to your letter of May IS,  1972, in which you posed the 
following problem: · 

"If an irrigation company has built its canal in such a manner as. to cross 
and block natural drainage ways without · providing passageway for the 
storm water to flow, and aS a result the downstream. region of Said 
drainage way becomes built up with building and roadway encroachments 
to the point to re-open said drainage way would cause . oonsiderable 
expense and disruption; and if the irrigation canal has sufficient eapacity 
to receive stonn water from said drainage, does not the faettbat th� canal 
blocked the natural route of drainage obligate it to allow the storridlOw 
into its canal?" 

I apologize for the burdensome delay in this response. As you kn<>Wtwe 
responded to your letter by telephQne conversation with Mt. Tom &.!.vis of your 
staff this Summer. Our response then was that there appeared to be Ji�e le� 
basis for the proposition that there Was an obligation JJn the put of,th,e ciuµ1 
company to c:Ontinue to accept the storm flows iilto itS caiial. S�sequent 
research has verified that "opjnion. 

· 

_ · 
·
. · ' · "':' •� 

- . . . ·  . . · . - 1  

The dowJihill property holders have no right to.abatement of natur.ll flows.of 
rain or other runoffs over their land from uphill sources. ()n the <>th�t-�i:l;the 
uphill property holder c8nnot make these 'runoff flaws �ore b�ct��'·'by 
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channeling the runoffs into a single stream, or otherwise. Thus, if the flow of 
runoffs has not been augmented or intensified, there is no right in the downhill 
property holder to force the canal to accept natural runoff. 

There is no authority for the proposition that this set of rights and 
obligations is altered by the temporary diversion of natural runoff waters into a 
canal. That is, there is no clear authority that temporary diversion of runoff 
creates some new legal burden or duty on the part of the diverter. 

There is a poSSI"ble theory upon which a legal duty to continue to divert 
runoff waters might .be based. That is an equitable theory of estoppel. It can 
reasonably be argued that the actions of the canal company in diverting these 
runoff waters for a number of years were reasonably relied upon by the lower 
owners in developing their lands. To end the diversion of the runoff at this date 
would impose a real hardship on the lower owners, and, relatively, increase the 
burden of the runoff waters. The canal company should have foreseen this when 
downhill development began, and warned the downhill property owners that the 
runoff would one day be allowed to resume. This argument would be strength- . 
ened appreciably if the canal company received some benefit f�om the 
development of the properties below the canaj. Even if that were the case, there 
is no <:\ear precedent establishing this sort of duty Qil the part of an uphill canal 
company in Idaho •. Jt is, however, an arguable point. 

OFFICIAL OPINION NO. 73-30 

TO: Joe Schreiber 
Chairman, Housing Authority 

FROM: W. Anthony Park 

September 20, 1972 

You have requested an opinion from this office regarding the following 
question: 

"Is the Idaho Housing Agency which was created by Chapter 324 of the 
1972 Idaho Session Laws a 'state agency' or an independent autonomous 
body?" 

It must first be decided whether the Legislature of the State of Idaho has the 
power to create an autonomous body. In State v. Dolan, 13 Idaho 693 , 92 Pac. 
995, the Court stated that a constitution is in no manner a grant of power to the 
Legislature, but is a limitation placed thereon; if no interdiction of a legislative 
act is found in the Constitution, then it is valid. Upon examination, it is clear 
that the Constitution of the State of Idaho does not specifically prohibit the 
creation of an . autonomous body by the Legislature. There being no specific 
limitation, it is the opinion of this office that the Legislature can, in fact, create 
an autonomous body whose powers would be separate and distinct from that of 
a "state agency". 

Having decided the Legislature has the power to create an independent 
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autonomous body, the question remains as to whether the Legislature in passing 
Chapter 324 of the 1972 Idaho Session Laws did, in fact, create such a body as 
opposed to a "state agency". Section 2 of Chapter 324 defmes the Idaho 
Housing Agency as a "public body corporate". Section 6 defmes the agency as 
an "independent body corporate and politic, exercising public and essential 
government functions, and lulVing all the powers necessary o, convenient to 
carry out and effectuate the purposes and .Provisions of this Act". Section 6. 
further defines the powers of the Idaho Housing Agency, which include the right 
to sue and be sued, to have a seaf; to have perpetual succession, to make and 
execute contracts and other instruments, to lease dwelljngs, to own and hold real 
property, and to invest funds. Section 10 of the Act fnables the agency to issue 
bonds for any of its purposes and also the power to issue refunding bonds for 
the purpose of paying or retiring bonds previously issued. 

Article VIII, Section 1 of the Idaho Constitution provides for a limitation on 
public indebtedness and in part reads as follows: 

"The legislature shall not in any manner create any debt or debts, liability 
or liabilities, which shall singly or in the aggregate, . . . exceed in the 
aggregate sum of two million dollars . . .  " 

If the Idaho Housing Agency is, in fact, a "state agency" Article VIII, Section 
I of the Idaho Constitution would, in effect, preclude the agency fr.om 
performing the exact purpose for which it was created. In defining the purpose 
of the Idaho Housing Agency, the Legislature stated in Section 1 (b) of Chapter 
324: 

"It is imperative that the supply of housing for persons and families of low 
income be increased and that coordination and cooperation among private 
enterprise, state and local goventment be encouraged to sponsor, build and 
rehabilitate residential housing for such persons and families." 

In order to effectuate the purposes of the Act, the Agency would necessarily 
have to engage in fmancial agreements and, as such, incur indebtedness. If it is 
defined as a "state agency," the Constitution of the State of Idaho would 
preclude any act that would place it in debt. (Article VIII, Sec. 1 ,  supra.) 

In view of the defmitions used by the Legislature in creating the . Idaho 
Housing Agency as well as the powers which have been conferred upon such 
Agency, it becomes clear that the Legislature intended to create an autonomous 
body. To have intended otherwise would place the operative sections of the Act 
in constitutional jeopardy. The Supreme Court of Idaho has stated that a Court 
is under a duty to adopt a construction of legislation that will sustain> rather 
than overturn it, where it is open to both constructions. Idaho Gold Dredging 
Co. v. Balderstone, 58 Idaho 692, 78 P.2d IOS; State v. Peterson, 61 Idaho SO, 
97 P.2d 603. 

Based on the fact that the Legislature in creating the Idaho Housing Agency 
clearly used language that would support the conclusion that the .Agency is 
autonomous, and further that a different construction would lend itself to 
constitutional challenges, it is the opinion of this office that the Legislature did, 
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in fact, create an · autonomous body in adopting Chapter 324, 1972 Idaho 
Session Laws. 

· 

Although there are not many cases which deal with the question here raised, 
the Supreme Court of Alaska was called upon to determine whether or not the 
Alaska State Housing Authority was a "state agency" as that term was used and 
defined in the Administrative Procedure Act. (Alaska State Housing Authority v. 
Dixon, 496 P.2d 649 (1972). The Alaska court· held that the Alaska State 
Housing Authority was, in fact, a "state agency" for the following reasons: 

1 .  It was created as a "public corporate authority" . . . ''within the 
Department of Commerce". · · 

2. The Commissioner. of Commerce was a member of the Board of 
Directors of the Authority. 
3. The other four members of the Board in addition to the Commissioner 
of Commerce, were appointed by the Governor and served at his pleasure. 
4. The authority was required to submit several annual reports to the 
Department of Commerce. 

While the Idaho Housing Agency was created as a public corporate authority, 
it was not created within any division of state government and can accordingly 
be distinguished from the Alaskan situation. There is no member on the Id�o 
Housing Agency who also holds an office in any other state agency. The Idaho 
commission is not required to submit annual reports to any other state agency as 
was the case with the Alaska agency. Therefore, the Idaho Housing Agency, 
unlike the Alaskan AuthorltY, does not possess the characteristics of a "state 
agency" which were controllin8 on the Supreme Court of Alaska. 

It is th� opinion of this office that the Legislature of the State of Idaho does 
have the power to create an independent autonomous body and in the case of 
the Idaho Housing Agency did just that. 

OFFJCIAL OPINION NO. 73-31 
September 21 , 1972 , 

TO: Budget & Fiscal Committee 
FROM: Clarence D. Suiter 

This office has � .. 8-P' opportunity to examine closely the bidding procedures 
followed by the Stat�:�c�g· Agent in regard to the awarding to IBM the 
contract for leasing ildditional computer equipment for the Department of 
Highways and the Auditor's Office. It is the opinion of this office that all 
procedures set f9rth in Title 67, Chapter 16,,.Idaho Code, were followed to the 
letter by the State J>urchasing Agent in the awarding of the bid. As such, the 
actions .were entirely proper under. the. circumstances. 

Attached please find a copy of an Attorney General's opinion written April 
20, 1972, dealing with CO!D..P!l�,t_leasing by state departments. It is vet¥ � 
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that the situation regarding the IBM leases in the above instance may be covered 
by that opinion and as such it would not have been improper for the Highway 
Department or the Auditor's Office to enter into the leases without any bidding 
process whatsoever. 

OFFICIAL OPINION NO. 73-32 

TO: Ralph H. Haley 
Magistrate, District Court 
Second Judicial District 

FROM: W. Anthony Park 

September 21 ,  1972 

This Jetter is in response to your request for an opinion concerning Section 
66-329(b),Idaho Code. 

Because of the urgency expressed in your letter, it has been impossible for 
this office to conduct an extensive research project with respect to the due 
process requirements of adequate notice and hearing. However,,-it is generally 
accepted that it is contempt of court for a person to violate a court order of 
which he has knowledge and which was within the court's jurisdiction to make. 
See: 17  Am Jur 2d, Contempt, § 34. Likewise, to hold a person in contempt for 
violating a court order, such person inust have had knowledge of the order. 17 
Am Jur 2d, Contempt, § 41 . 

In respect to the above cited rules, it would appear that due process of law is 
not violated where the person subject to contempt had notice of the court order 
directed toward him and said order was properly within the jurisdiction of the 
court. 

· 

It is the view of this office that Section 66-329{b ), Idaho Code, gives a court 
in a commitment proceeding proper jurisdiction to issue an ord•r designating a 
medical examiner and compelling said examiner to perform such examinations 
of the proposed patient as may be practicable wider the circumstances, and to 
report to the court the findings as to the medical condition of the proposed 
patient. 

Your letter indicates that the doctors were personally served with copies of 
all papers arising from the commitment proceeding under consideration.,�re
fore, it must be concluded that the doctors were provided adequate noti� qf the 
court order designating them as examining officers and notii:e of their responsi
bility to perfonn reasonable examination of the proposed patient. 

Under the circumstances described in this case, this office conclud�s that the 
court may properly proceed in a contempt action against the: designated 
examiners as .being in violation of the court order issued pursuanno Section 
66-329{b), Idaho Code. 

· 
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OfFICIAL OPINION NO. 73-33 

TO: Tim Eriksen 
BannoCk County Clerk, Auditor & Recorder 

FROM: John F. Croner 

73-33 

September 28, 1972 

This will confirm· o'ur telephone conversation wherein you informed me that a 

certain calididate · for county commissioner of a particular district did not 
actually reside in the district for which he seeks to serve� if elected, at the time 
he med his declaiaiion of candidacy. You further related that since the time of 
the individual's ming that he has moved and established residence in the district 
for which he wishes to serve. · 

Your question was whether the initial declaration is invalid by virtue of said 
residence change. 

I believe the candidate in question has done all that needs to be done in order 
to have his name placed upon the ballot. Section 34-617, Idaho Code, provides: 

"34-617 • .  ELECTION OF COUNTY COMMISSIONERS - QUALIFICATIONS • .  "'":_ (1) A board of county commissioners shall be elected in each 
countY at the general elections as provided by section 31-703, Idaho Code. 
(2) No perstiil · shall bf) elected to the board of county commissioners 
unless he has attained the age of twenty-one (21) years at the time of the 
election, is.  a �n of the United States, and shall have resided in the 
county one (1) year next.preceding his election. 
(3) Each caitdidate shall file his declaration of candidacy with the county 
clerk; . Each decJaration shall have attached thereto a petition which 
contains the Sigriafures of not less than five (S) nor more th8n ten (IO) 
qualified electors frmn his commissioner district. 
(4) Eac:h eandidate who files .a declaration of candidacy shall at the same 
time pay a filing fee of forty dollars ($40.00} which shall be deposited in 
the. county tteas.ury ." 

1bis statute simply bnpases . that a person be qualified at the time of his 
election. It woUld appear that the candidate in question has the requisite 
qualifications, and thus, I can see no reason not to place his name upon the 
ballot by ·. � of his . residence change subsequent to his declaration of 
candiclacy filinS. . . 

OFFICIAL OPINION NO. 7�-34 

TO: �I). Andrus 
Govemor - ·  

FROM: · DO�d i ic_mckrehni 

September 29, 1972 

This iS in reaponse to yom letter of September 7, 1972, requesting this office 
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issue an opinion on the following questions: 
"(1) In the context of the Human Rights Legislation, does Executive 
Secretary mean the same as Executive Director of the Commission? 
(2) Related to the above question, who has the primary responsibility for 
hiring staff to be employed by the Commission? 
(3) Also related, who has the primary responst"bility for determining 
whether or not there will be a supervisor of the Commission staff other 
than the Executive Secretary, and who has the primary responsibility for 
determining who that supervisor will be if there is to be one?" 

The authority and duties of the "Secretary" of the Commission must initially 
be gleaned from the statute creating the Commission and the office of 
"Secretary". Section 61-5904,/daho Code, provides in relevant part: e 

''The commission shall annually select a president and vice president. The 
director of the Economic Opportunity Office for the State of Idaho shall 
serve as its secretary." 

Section 61-5905,ldaho Code, provides further, in relevant part: 
''The secretary shall attend all meetings of the Commission, serve as its 
executive and administrative officer, have charge of its office and records, 
and, under the general supervision of the commission, be responsible ·for 
the administration of this act and the general policies . and regulations 
adopted by the board." 

It would appear from the specific assignment of duties as the "executive and 
administrative" officer to the director of the Economic Opportunity Office that 
the intent of the legislature was to vest broad executive authority in that person. 
The qualifying phrase, "under the ·general supervision of the commission," 
clearly applies only to the last part of Se.ction 67-5905, which confers responsi· 
bility for the administration Qj the Act and the Commission's policies upon the 
Secretary. This is added weight for a reading of the statute vesting broad execu
tive authority and discretion in the director of the Office of Economic Oppor
tunity. Therefore, the answer to your first question is that, while the term 
"executive secretary" is not. used in the Act, the designation of the director of 
the State Economic Opportunity Office as the Secretary of the Commission is 
also a designation of tllat person as the executive director of the Commission. 

The answers to the second and third questions posed are not clearly set out in 
the Act in question. These answers must flow by implication from the ariswer to 
the first question. 

· · · · · 

There is no explicit authority to hire staff vested in the Commission .. \Vhile 
that authority may reasonably be implied from the broad authorities vested in 
the Commission by Section 67-5906, Idaho Code, such implied authority must 
be read as being subject to the explicit vesting of executive autho,rl�,by: the 
preceding statutory section in the Secretary of the Commission. Th.if Com� 
mission cannot usurp the �tatutorily vested executive . authority of th� �om· 
mission Secretary by hiring a "director" and authoriZing that person to exercise 
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executive authority. Thus, it must be concluded that a "director" of the 
Commission, if he or she is to , have any executive authority, must be delegated 
that authority by the statutorily designated Secretary of the Commission. If the 
Secretary SQ Chooses, he . or she may continue to personally exercise the 
executive functions assigned by the state. 

The hlring of other, subordinate staff ('mvestigators, secretaries) would 
normally be a function of the executive oftlcer of the Commission. However, 
that is not spelled out in the .tenns of �e Act. Indeed, as discussed above, the 
authoritY. to hire staff at all is an implied authority. It can certainly be argued, 
from the sparse tenns of the Act, that the authority of the Commission to hire 
staff remains in the Commission itself, since it is not delegated to a "director" or 
the Secretary of the Commission by the terms of the statute. However, to avoid 
undue friction it would seem that if the Commission chooses to hire its own 
staff, consultation and agreement 'with the executive officer, be that the 
Secretary of the Commfssion or a director delegated executive functions by the 
Secretary, is essential. 

To sumrnari7.8 briefly, then, the answers to your questions are: 
(1) 1be "Secretary of the Commission" is the statutorily designated 
executive offi,c:er, arid is the same as the executive director; 
(2) The primaiy xesponsibility for hiring staff seems to be vested in ,the 
Commfssion, but that aµthority is as a practical matter limited by the fact 
of the statutory designation of an executive officer; · 

(3) The determination of whether there should be a supervisor other than 
the Secretary of .the Commission, and if so, who it should be, must be a 
joint determination of the Commission and the Secretary. 

I have attacihect a: briefer and perhaps clearer statement of the legal 
relationship of the Commission and the director of the state's Economic 
OpportunitY Office, which is in response to a request for an opinion from the 
President ·of the C�on, as well as a copy of the request fof!that opinion . 

. OFFICIAL OPINION NO. 73-35 

TO: Pete T. Cenarrusa 
Secretary of State 

FROM: Johri F;.Cro�r 

October 4, 1972 

'Ibis wm, &eknowledge receipt of your letter of September 27, 1972, iri which 
you req��)AAtJhiS oftlC:e nirider an opinion reprdins the proper design of 
machine-type b811ots. " · · ·· ·· · · '  ·· · · · 

You rela�. �t a'. Chief Elections Officer for the State you possessed the 
power to de$ign th� ballot in a manner consistent With law. You have certified 
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the paper ballots .used in most counties in this state, and these list parties in 
columnar form. You related that: 

"Idaho Code 34-2416(2) would indicate that; as nearly as practical, 
machine ballots should conform to the paper ballots. ' Other · voting 
machine sections, however, head in a different direction. These appear to 
indicate that candidiltes should be grouped by office title rather than by 
party column." 

After having reviewed the relevant ballot design provisions of Title 34,Idaho 
Code, I cannot find where anything expressly requires a single manner for listing 
the candi,d.ates on the ballot for either paper ballots or machine ballots. In final 
analysis, ff would appear that the ballot design is the prerogative of the Secretary 
of State, and either a party grouping or office grouping of candidates on the 
ballot would be permissiole with either kind of ballot. 

The question which presents itself is whether you must list candidates in 
party column on machine ballots in view of the fact that the certified paper 
ballots employ the party grouping design . 

• 
Section 34-2416,ldaho Code, provides, in part: 

"The arrangement of offices and names of candidates upon the ballot 
labels shall conform as nearly as practicable to the provisions of law for 
the arrangement of names on paper ballots . . .  " [Emphasis added.] 

We do not see where this section is directly applicable to the question before 
us. As stated earlier there does not appear to be any express statutory language 
compelling the use of party grouping upon paper ballots� Since the above quoted 
statutory language would only compel machine ballots to be designed as nearly 
as practicable te the statutory design of paper ballots (if there were a definitive 
statutory design) inasmuch as there exists no stich language or design form it 
seems fair to conclude that the decision of design here .is not governed by 
34-2416, Idaho Code. In other words because no law compels that paper ballots 
be by party grouping, Section 34-2416, Idaho Code, does not requite l:()ilsis
tency in the design of machine ballots. The admiriistrative decision to certify the 
party grouping method on the paper ballots does not in our opinion, set Section 
34-2416, ./daho Code, into motion, and thus said statute provides no direction. 

··' 

There are numerous arguments for .the proposition that the machine ballots 
should list the candidates by office rather than party: 

1 .  Section 34-2419,ldaho Code, requires the rotation of candidates - not 
parties. 

· 

2. Section 34-2419, /daho Code, requires (a) the names of the office� to 
be filled and (b) the names of candidates to be voted for, together With 
their proper party designations. · 

3. Idaho's law respecting ballots was adopted substantially frond)regon 
and Nevada. Both states group candidates by offiee rather· 1:lw(i:ir �I®' 
column. 

· · · · ·  . ·. · 

4. Independent vote� as well as any other voter riot d�)6 'vc,t� _a 
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straight party ticket would fmd the party grouping ballot a much more 
difficult one to follow, and ballot spoilage would probably be greater. 
5. The Chief Elections Officer should design a ballot in a non-partisan 
fashion which assures fairness to all candidates, and one which is as simple 
as poSSl"ble for rritistelectors to comprehend. Office grouping on the voting 
machines' ballot is simple and fair. The alternative is questionable. 

As Chief Elections Officer of the state, you do have latitude with respect to 
the design of the ballot under the present law. You have, however, asked that 
this office provide direction. We, therefore, advise that the most fundamentally 
fair design ·for the voting machine type ballot is by listing the candidates 
according to the office and not by party column. 

OFFICIAL OPINION NO. 73-36 
October 5, 1972 

TO: Executive Mansion Committee 

FROM: W. Anthony Park 

In response to a request for our opinion regarding the legal reqilirements .of 
the place of residence of the Governor of the State of Idaho, we would advise all 
requirementS as · to residence of the Governor are contained in Idaho Code 
Section 59-103, where it is provided: 

"Rendence of certain officers. - The following officers must reside within 
the county of Ada and keep their offices in Boise City: 
The Governor . . .  " 

The above . cited provision of the Idaho Code is the only requirement 
contained in. I�o law for the residence of the Governor. The requirement that 
the Governor maintain an office in Boise City does not mean that the Governor 
must reside within the corporate limits of Boise City as long as he lives within 
Ada County. 

OFFICIAL OPINION NO. 73-37 

TO: John Bender 
Cgmmissioner 

_
of Law. Enforcement 

FROM: James W. B�e 

October 5 ,  1972 

You baW:'aslce4J�r � ;opjnioilfrom this off'ice as to whether or not a person 
who has been accepted in the Driver ·Rehabilitation and Improvement Program 
(Chapter 3 19.- 1971 Session Laws) is required to furnish a Fonn SR-22 as a 
condition of paltiCipation in sllch program. . . 

. 

- . '  · · :· . ' - .• . 
- . 
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entered · �cently J>y. the magistrate courts since the Alcohol Safety Action 
Project has been put into effect. These judgments, of course, are not convictions, 
and therefore do not give the insurance carrier an opportunity to relieve itself of 
the burden of carrying · the risk of this particular .  person although such person 
may participate in the Driver Improvement and Counseling Program. 

OFFICIAL OPINION NO. 73-38 

TO: Seward H. French III 
Bonneville County Prosecuting Attorney 

FROM: W. Anthony Park 

October 6, 1972 

This will acknowledge receipt of your letter of September 28, 1972, which 
you sent to Mr; Croner.. Because there has been some uncertainty as to the 
position of this office With regard to the placing _of a candidate's name upon the 
ballot in Bonneville County, I have decided to answer your inquiry personally. 

The question which must be answered is whether a county clerk .!llllY refuse 
to place a canmdate's name upon the general election ballot where the candidate 
has timely filed a declaration of canilidacy, has been certified as the nominee of 
his party, and subsequently it appears to the clerk that the candidate is not 
qualified to hold the office. 

You have correctly concluded that there is "no specific statutory authority 
permitting the.county clerk to remo.ve a candidate's name in the manner I [you] 
have advised." 

I am of the opinion that once a candidate has been certified to appear upon 
the generat · election · ballot it is not within the province of the county clerk to 
refuse to p�ce that n8me upon the ballot. The duty of the c0unty clerk is, in my 
opinion, -purely ministerial. Thus, there is no latitude for discretion in the 
matter. The determination of canilidate qualifications, or lack of them, is a 
judicial question ..,... one which should be left entirely to the courts. 

The reason for this is that there are many factors of a strictly legal nature 
which niust enter into any decision. as to residency, Notwithstanding the fact 
that most county clerks are 11ot attorneys, it .is clear that the information upon 
which they woUld haw to rely fora decision ·must l:>Y its very nature be hearsay, 
unswom and not

. 
subject to · cross.,examfuation by the challenged candidate. 

Needless to say; sileh a proc�ure, if permitted, would be extremely prejudicial 
and unfair to a Carulidate silbjeCted to it� 

I might Blso add · that° wllei'e, as· in. the instant case, the candidate is refused 
ballot sta� a.fter he haS. alfeady \\'.On the prlmary election, he is precluded as a 
practical °*'uer' from seeking ;meanhigful relief since the time factor militates 
strongly agiiJisf � 'Ihat is;·by .the" tible he can get into court and obtain a 
decision, it is. too late to get on the ballot. Further, he is denied, for all intents 
and purposes, his right to an appeal if the initial decision is adverse to him. 
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I should fust call to your attention to the fact that the official name set by 
the legislative act is "Driver Rehabilitation and Improvement Program" but is 
commonly referred to as the Driver Improvement and Counseling Program for 
the reason that the defensive driving . course . conducted . by the, Department of 
Education is also known as �e Driver Rehabilitation Program. · 

Section 49-l 5 l 7(a), /daho Code, provides: 
''Whenever the commissioner, under any law of this state, suspends or 
revokes the license of any person upon receiving record of a conviction or 
a forfeiture of bail, the commissioner shall also suspend the registration for 
all motor vehicles registered in the name of such person, except that he 
shall not suspend such registration, unless otherwise required by law, if 
such person has previously given or shall immediately give and thereafter 
maintain proof of financial responsibility with respect to all motor vehicles 
registered by such person." 

You will note that this provision of the Safety Responsibility Act requires a 
suspension or a revocation based upon a conviction or forfeiture of bail before 
the errant driver is required to post or maintain proof of financial responsibility, 
which proof is evidenced by filing what is known as a Form SR-22, which iS a 
certificate issued by the insurance company certifying that the insured is covered 
by a minimum liability insurance policy and guarantees that such policy will not 
be cancelled, withdrawn or terminated without giving the department at least 
ten days notice. 

The purposes of the Driver Improvement and Counseling Program, established 
by the legislature, was to promote highway safety through progiams for 
improving driving skills, attitudes and habits and to initiate the rehllbitltation 
and instruction and counseling of dri\rers with poor driving records. Under ·the 
provisions of Chapter 319 of the 1971 Session Laws, the Department ofLaw 
Enforcement is authorized to stay the suspension or revocation of an oper.i,tor's 
license during the time an errant driver is actually participating iil the progrilm. 
While he is participating, the driver would be operating under a legal llnd �d 
operator's license. 

· 

Provisions of Section 49-1 517 only require the furnishing of the Form SR-22 
after an operator's license is suspended or revoked. It is therefore the opinion of 
this office that, so long as a person who has been convicted of an offense under 
Title 49 calling for a mandatory or permissive suspension but who has been 
entered in, and is participating in, the Driver Improvement and Counseling 
Program, need not furnish a Form SR-22, and that upon the comi>letion ,of 
participation in that course, his full driving privileges would be rtistored without 
the necessity of furnishing proof of further financial responsibility.; · · 

You will note, however, that a person convicted of an offense uilder·Title49; 
which requires a suspension or revocation were it not for �e provisions of 
Chapter 319 of the 1971 Session Laws, would give grounds to :his'�ce 
company to cancel such pers�n's insurance. · ' · · " . : '· · ·· · 

It has become apparent to this office as well as to other. d���� 9(�e 
state government that there has been a great rash of withheld j1idgment8.being 
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Section 59-905;Idaho Code, provides further: 
"59-905. OTHER STATE OFFICES -:- COUNTY AND CITY OFFICES. -

VACANCIES, HOW FILLED. - Vacancies shiill .be filled in the following 
manner: ln ·the office of the clerk of the Supreme Court, by the Supreme 
Court; In all other state and judicial district offices, and in the membership 
of any board or commission created by the state, where no other method 
is specially provided, by the governor. In county and precinct offices, by 
the county board; and in the membership of such board, by the governor. 
In city and village offices, by the mayor and council or board of trustees." 

Where the Idaho Code sets forth a definitive procedure to correct the result 
of an invalid election of a candidate by virtue of his being unqualified at the 
time of his election and where the election laws provide no authority for the 
county clerk to refuse to place a certified candidate's name upon the ballot, the 
conclusion that a county clerk cannot refuse ballot status to a certified 
candidate seems to me inescapable. 

" OFFICIAL OPINION NO. 73-39 

TO: Thomas D. McEldowney 
Commissioner of Finance 

FROM: Stewart A. Morris 

October 10, 1972 

You have inquired whether a · consumer credit lender or seller may, in 
addition to the loan finance charge· or credit service charge permitted by the 
Uniform Commercial · Credit Code, contract for and receive an additional charge 
for vendor's single interest insurance. 

Essentially, vendor�s single interest insurance, cominoilly referred to as 
"VSI," is insurance designed to protect the creditor's interest in collateral in the 
event the buyer .. defaults. VSI provides two basic types of coverage; that which 
indemliifies the creditor in the event of actual loss or destrtiction to the property 
pledged as collateral (sometimes referred to as ''VSI-1 "), and coverage providing 
indemnity to the creditor for losses resulting from · repossesion expenses, 
conversion, enili,ezzlement or secretion by the debtor (sometimes referred to as 
"VSl-2"). · VSI coverage is generally limited by the insurer to the physical 
damage to ·the oollateral/or the outstanding balance of the debt, whichever is 
less. The inderriliific_8tion if paid oilly to the creditor and is in no event paid to 
the debtor. Section 28-34�302,Idaho Code, proht"bits subrogation by the insurer 
against the debtor unless the damage is wilfully caused by the debtor. 

Secti9rii; 28��2-202 �d 28-33�202, Idaho. Code, are
. 
the provisions pertaining 

to pe�"ble aclditio081 chijes with relation to consumer credit sales and 
consumer credit loan$, Sub-i)llf8graph{1Xc) of Section 28-32-202, and sub-para
graph (l)(d) ofSection 28-33-202� esse11tia1iy permit additional charges for 
other benefits, including iiisurance, conferred. upon the buyer if the benefits are 
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Section 34-200.1 , Idaho Code, provides the machinezy for remedying what
ever evil may come from electing an unqualified candidate. That section provides 
in pertinent part: 

· 

"34-2001 . GROUNDS OF CONTEST. - The election of any person to 
any public office,,  th� location or relocation of a county seat, or any 
proposition submitted to a vote of the people may be contested. 
1. - - - - -
2.  When the incwnbent was not eligible to the office at the time of the 
election. 

Section 34-2024,Idaho Code, further provides: 
"34-2024. ELEC'.flON DECLARED VOID. - When the person whose 
election is contested is found to have received the highest number of legal 
votes, but the election is declared null by reason of legal disqualification 
on his part, or for other causes, the person receiving the next highest 
nwnber of votes shall not be declared elected, but the election shall be 
declared void." 

Section 59-901 ,ldaho Code, provides: 

"59-901 .  HOW VACANCIES OCCUR. - Every civil office shall b� vacant 
upon the happening of either of the following events at any time . before 
the expiration of the term of such, as follows: 
1 .  The resignation of the incumbent. 
2. His death. 
3. His removal from office. 

· 4. The decision of a competent 
·
tn"bunal declaring his office vacant. 

5.  His ceasing to be a resident of the state, district or county in wJiich.the 
duties of his office are to be exercised, or for which he may have.been 
elected. 

· · 

6. A failure to elect at the proper election, there being no incumbent to 
continue in office until his successor is elected and qualified, nor other 
provisions relating thereto. . 
7. A forfeiture o.f office as provided by any law of the state. 
8. Conviction of any infamous crime, or of any public offeme. involvmg 
the violation of his oatfr of offiee. 

· · · · . · 
· ·. : ' ·  · • • · 

9. The acceptance of a commission. to any military ()ffice,, e:ithet;bi'the 
militia of this state, or in the service of the United S�t�; wlii9�,�qW£es 
the incumbent in the civil office to exerclse his miliwy duties out .o(the 
state for a period of not less than siXty days." · · ' • ' -

This section would appear to provide the dkection wer; li �J:So��e!e�t��!·llll� 
later determined by a court in an election eonteit not to be qilali,fted �<>Jioµ!Jhe 
office. 

.· . . · .. 
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It is argued that since VSI-1 is not insurance protecting the lender against the 
debtor's def.ault or other credit loss, it therefore qualifies to fall within the 
provision above as a permissible additional charge, provided proper notice is 
given to the consumer. The primary reasons given for this argument are that, 
first, VSI-1 coverage could not be considered credit insurance because, in the 
instance where the debtor has defaulted, but there is not damage to the 
collateral, no benefit is paid by the insurer. Second, even if there is damage to 
the collateral, upon default of the debtor, it is rare that the amount of the credit 
loss is a measure of the benefits, but usually the benefits approximates the 
amount of damage to or the value of the collateral. Thus, it is asserted that 
VSI-1 coverage is no more a guarantee or insurance against credit loss than is 
that portion of a physical damage insurance contract protecting the lienholder 
against fire damage, windstorm or hail. 

We do not agree with the argument set forth above, however. Most 
significantly, the benefits of the VSl·l coverage are paid to the creditor, not the 
debtor. Thus, �surance is designed primarily to protect the lender's interest 
in the property. We feel that upon the debtor's default, the "credit loss" or the 
"costs of default" includes the existing damage to the collateral. This loss is just 
as real to the lender or seller as is the expense incurred in repossession, etc. Thus, 
the cost of repairing the damaged collateral, or conversely, the decrease in value 
of the collateral resulting from the physical damage, is, in our opinion, part of 
the credit loSI! occasioned to · the lender · or seller upon the debtor's default. If a 
debt is completely · unsecured, for instance, the credit · loss upon default will 
obviously be larger; if collaterill is pledged, its repossession and sille will result in 
reducing or elinlinating the creditor's loss. In turn, therefore, VSI-1 insurance, 
which protects against physical damage to collaterill, is acquired for the purpose 
of reducing oi: eliminating the credit loss occasioned by the debtor's default. We 
note also that although in many instances the measure of benefits may be the 
value of the collaterill. or the cost of repairs thereto, the benefits are nevertheless 
limited to the outStanding balance of the debt, which is certainly a characteristic 
of credit . insuranee; We, accordingly, feel that VSI-1 coverage is insurance 
protecting the • lender against the debtor's default or other credit loss for the 
reasons that (a) the . debtor's default is a conditiOn precedent to the benefits 
being providec1, (b) the benefits are paid only to the creditor, not the debtor, 
and (c) althC>Ugh the benefits provided by the coverage are measured by the 
extent of damage to · or the value of the collateral, they are nevertheless limited 
to the outstanding balance of the debt. 

We note that· under Sections 28�32-208 and 28-33-208, if the debtor has 
cownante<J. to insUre the collateral, but does not do so, the creditor would then 
be able to jJiSuie the collateral and add the cost thereof to the debt. However, 
for the reasons eXpressed above, it is our opinion that neither VSI-1 nor VSl-2 
cowrage is · a . permissl"ble additional charge authorized by Section 28·32-202 and 
28-33�202,Idaho Code. 
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of value to him, the charges are reasonable and are "excluded as permissible 
additional charges from the credit service orloan fmance charge by rule adopted 
by the administrator." Considerable argument has been Jl!ade by the . persons 
interested that an additional charge may be made under these provisions for VSI 
coverage, since the benefits are of value to the debtor and the charges are 
reasonable in relation to.the benefits provided. However, since no rule has been 
adopted by the administrator excluding VSI as a permiSSI"ble additional charge, it 
does not appear that these provisions may be relied upon for authority to 
exclude charges for VSI coverage from the credit service or loan fmance charge. 
It is questionable whether · the benefits provided by VSI coverage are of value to 
the debtor, since the benefits are paid directly to the creditor, and it is .also 
questionable in view of the fact that VSI is generally more expensive than first 
party coverage, whether the charges are reasonable in relation to the benefits 
provided; however, we feel that this is a policy decision to be made� by the 
administrator, and that if any decision is to be made in this regard and Under 
these provisions, it will have to be made by the administrator through 
promulgation of a rule or regulation. Since no rule has been adopted · by ·  the 
administrator in this regard, we conclude that other statutory authority will be 
necessary in order to fmd that VSI is a permiSSI"ble additional charge. 

The only other provisions relating to additional charges for insurance are 
found in sub-paragraph (2Xa) of Section 28-32-202, and sub-paragraph (2Xa) of 
Section 28-33-202. Section 28-32-202{2Xa) provides in pertinent part as follows: 

"An addition charge may be made for insurance written in connection 
with the sale, other than insurance protecting the seller against the buyer's 
default or other credit loss . • •  with respect to insurance against loss of or 
damage to property . . .  " [Emphasis added.] 

Section 28-33-202(2Xa) contains iln identical provision pertaining to consu
mer credit loans. 

We believe it is significant that the above provisions provide for an additional 
charge with the exception of "insurance protecting the lender ilgaiilst the 
debtor's default or other credit loss". In our opinion; VSMs insurance protecting 
the creditor against the debtor's default or other credit loss, and that therefore, 
an additional charge for VSI coverage may not be made under the provisfons set •. 

forth above. 
The above provisions, in our opinion, were designed to allow an additional 

charge for "first party coverage," that is, insurance protecting the, debtor's 
interest in the collateral, . or dual interest. policies wi�. loss payable �uses in 
favor of the creditor. It was not intended that additiorull charge� could·be,mide 
under these provisions for insurance which protected only the creditor's 'interest 
in the collateral. 

· · · 

. . . ·. .. 

It has been argued by some, however, that at least the VSH co!erilge is 
entitled to exclusion.from the finance cllarge undei'the provisions q�ted above, 
since it does not come within the. above emphuized exception. Th&f�� :VSI·l 
coverage is simply property . damage .coverage, and therefore is .n:ot,the·'iype of 
insurance protecting the lender against the debtor's . default or other eredit loss • 

. ;� . : ,"',.>·· . ,-:; 
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· OFFICIAL OPINION NO. 7340 
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October IO, 1972 
TO: Weaver Bickle 

Director of Driver's Services 
Department of Law Enforcement 

FROM: Jay F. Bates 

A two-part .question has been propounded regarding the Driver Improvement 
Counseling Program. 

Part 1 : Can a counsellor, in the Driver Improvement Counselling Program, 
issue a 30 day temporary restricted permit and accept the 8urrender of the 
regular driver's license of the licensee. pending compliance with the 
requirement of the Driver Improvement Counseling J»rogram? 

It is assumed that there has been a signed agreement by the driver to enroll in 
the Driver Improvement Counseling Program, or that the driver has been ordered 
to the program by the court and the time for appeal has expired. Under eithet of 
the above two, the counsellor can issue a thirty day temporary restrictive permit 
and pick up the regular driver's license. The discretion oQtlined above should be 
exercised cautiously. In other words, if there appears to be any question that an 
insurance company will not issue an SR 22, in those cases so requiring ari SR 22, 
either direct or through the assigned risk program, the counsellor and , the 
Department should not be a party to putting an uninsured driver upon the road. 

Part 2: Whether an out-of-state driver can voluntarily surrender hiS driver's 
license to a counsellor and participate in the Idaho drl"'.et improvement 
counselling program? · 

A licensee can voluntarily surrender his license to a counsellor and participate 
in the Idaho Driver Improvement Counselling Program; if otherwise aceep�ble 
to the program. 

Contrary to some expressions that a driver's license is a right, Jhe ·over
whelming weight of law is that the obtaining•· of a license ·to. opetjlt� a riiotor 
vehicle upon the highways of a state, is a privilege� The coJicluSidn o� the courts 
is based upon a lawful exercise of police power of the State in issUirig; denying, 
or revoking a driver's license, because the public health, welfare� and S8fet:Y are 
involved. The Idaho Supreme Court, Mills vs Bridges, has so held�TY/(nud"fhink 
that a proper analogy would be the inJ.plied 1:0nsent statute of the State pf Idaho 
(49-352). The implied consent statute imposes a cond.itioiLof·1islent<fo a 
chemical test upon the isSuance of a license to operate a motor whiele upon the 
public highways and roads of this state. The basic premise is thatthere'is no 
absolute right to obtain aild hold a driver's license. · ··. •• ; >> 

Even (for the sake of argument only) ifitwas to be conclucfeCi•ttiai � ·�wr's 
license was a right rather than a privilege, the answer would be wieliluJged. The 
es,,ence of the implied consent· law is tlut.t an operator ofa motor whicle bythe 
act of driving his car upon the public highways and roads of this siatfwaives any 
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privilege, constitu�onal or otherwise, since those rights, always personal, may be 
so waived by the individual. The implied consent statute has been construed as 
such waiver. This being so, then, of course, if an individual can waive his rights 
he can voluntarily surrender them. 

I 

OFFICIAL OPINION NO. 73-41 

TO: Weaver Bickle 
Driver Services Section 
Department of Law Enforcement 

FROM: James W. Blaine 

October 1 1 ,  1972 

On October 2, 1972, you requested an Attorney General's Opinion as to 
whether or not a magistrate court has the power to suspend driver licenses either 
on an Order of Withheld Judgment or by an order whereby the judgment is 
suspended and certain probation conditions are imjlosed. 

This is to advise you that a district court or a magistrate court may not, under 
any circumstances; revoke or suspend a motor vehicle operator's license since 
this prerogative is placed with the Department of Law Enforcement under .the 
provisions of S�ctions 49-329 , and 49-330 of the Idaho Code. However, there is 
one exemptiqn; that being in the case where a defendant is convicted under the 
provisions of Section 49-H03(c), Idaho Code, of the crime of Inattentive 
Drivmg,. in whiCh case a statutory provision for a permissive suspension shall be 
left to the discretion of the judge. 

Under certain circUDJStances as set forth in Section 49-328, Idaho Code, the 
court may, upon the conviction of a person violating a provision in the Motor 
Vehicle Law, reqUire a mandatory revocation or suspension of an operator's or 
chauffeur's license. requiring the surrender of such license to the court, which 
license the court must forward · to the Department of Law Enforcement either 
immediately, 11pon the. defendant signing an affidavit waiving his right to appeal 
or, in the case .where .no such affidavit is made, such license must be forwarded 
to the department upon the expiration of a ten-day period pending a filing of 
notice ofappeal, The court is further required to supply the department with a 
report of conviction . . .  

In the event your division receives any judgments of conviction in which the 
court suSpellds an o�ator's license, that portion of the judgment is surplussage 
and shall be·. disregarded by you. However, I suggest you advise the individual 
magistrate or judge ofthe action yotir division takes and the reason therefore. 

In thiS 'connection,. I Shotild call your attention to the fact that the court 
may, as a eondition'of Withholding a judgment, require as a condition that the 
defendant Shall not :operil:te a motor vehicle for such period of time the order 
may set; howmr> that :p8rticiilar defendant's operator's license would not be 
suspended, .a8 8uch, and .the defendant carinot be charged with operating a motor 
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vehicle when his .operator's license is suspended. Such action would. merely 
constitute a violation of the probation conditions attaChed to the withheld 
judgment. 

· 

OFFICIAL OPINION NO. 73-42 

TO: Gordon Trombley 
Commissioner, Department of Public Lands 

FROM: James R. Hargis 

October 1 1 , 1972 

Reference is rriade to your letter requesting an opinion from this office 
concerning cash payment for overtime work during fire emergencies for all 
employees of your agency, especially those employees in pay grade 11 and 
above. From the information you have furnished, the Idaho Personnel Com
mission exempted employees in pay grade 1 1  and above from cash compensation 
for over time. You have requested that only for fire emergency purpoles where 
employees in pay grade 1 1  and above participate in the fire suppression ac:tivities 
that the exemption from cash compensation for over time be waived. You have 
emphasized that your request for a waiver of the exemption is very· restricted, 
limited only to fire suppression activities. 

· 

Section 67-5324, Idaho Code, provides that certain supervisory and/or 
administrative personnel shall be excluded from receiving cash compenliation for 
working beyond the normal work day-work week required for the po�tioils 
held. However, this section presumes that the employee holding the position 
designated as supervisory and/or administrative shall be utilized in that position. 
Apparently fire suppression activities are not . the normal functions · of those in 
pay . grade 1 1 .  Utilization of employees· in that pay grade and above · in fire 
suppression emergencies could not fall within the normal work day-work week 
hours of the positions. Compensatory time off, as an alternative measure of 
compensation, is apparently unsatisfactory, especially where. the emeloyee may 
incur financial obligations as a result of the fire suppression emergency; We are 
of the opinion that where the State, as an employer, requiies an CJ11ployee, 
otherwise exempt from the cash compensation for overtime provision of;the 'law, 
to perform duties not normally required of the . poSition, an� where these 
additional extra duties are to be compensated with cash for · the ov;er time 
required for the performance of those duties, then the.appointiog a�qtoi,i,ty.may 
petition the Personnei Co�on for � waiver of the exemption fr•;�e cash 
compensation provisions. The Personnel Commission, th�n.Js empowered to 
evaluate the justification for the waiver request. 

, �, 
. . 

We cannot determine whether or not suft1Cient justification }JllS �een 
presented. That is a function of the Personn.,J Commission. Bµt91�,��()f .the 
opinion that while the appointing al,lthority and Penonnel Co��� may 
designate those positions not eligible .for cash compe�$J1J�r.,9.ve•\time 
because the positions are supervisory and/or administrative hi nature, ��rnlly-�e 
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Conunissfori at any ·time reevaluate the designation or modify it so that extra or 
additionai flinctioris may be compensated in cash. 

Your · petition, the..'1, should it be granted by the Personnel Commission, 
would not violate the over time provisions of Title 67, Chapter 53, Idaho Code. 

OFFICIAL OPINION NO. 73-43 

TO: Glenn W. Nichols 
Director, State Planning & Community Affairs 

FROM: James R. Hargis 

October 1 1 ,  1972 

We wish to. respond to your letter of recent date concerning the authority of 
the Clearwater Economic Development Association (CEDA) to conduct compre
hensive public planning. As recently constituted, CEDA is a private non-profit 
association, although certain cities, counties and other local units of government 
are members · thereof. · Other members of the Association are chambers of 
commerce orSanizeCl in the member counties. Basically, then, the Association is 
private, set up ·for non-profit economic planning and development purposes. No 
where in the Arti((les of Incorporation or the by.Jaws of the Association can 
comprehensivti planning as a purpose of the organization be found. These facts 
raise the two qu�ons you have asked: Does the Association have the authority 
to conduct · comprehensive planning? Are the current by-laws sufficient to 
empower the llS50?tion to conduct comprehensive planning? 

Since CEDA is basically private, this office can offer no opinion as to its 
functions, powers, duties, organization, or sufficiency of its purposes. Apparent· 
ly, the Deparbnent ofHousing and Urban Development, the primary source of 
planning grants, expreaes some reservation as to the authority of CEDA to plan 
comprehensively: and to the recognition which can be given to such planning. 
The legisl8ture, by enaeting a series of statutes relating to public planning, has 
authorized the State and local units of government to conduct public planning, 
either jointly or separately. Reference Title 67, Chapters 19 and 23; Title SO, 
Chapters 11 ,  12, ind 13; Title 31, Chapter 28, Idaho Code. Because of the 
authorization to .tinter into.such a function, we are of the opinion that for units 
of govetjlJM�t to j>erform public plaDning, they should do so in compliance with 
the applieable"s.�P!�es'. . 

However, CEDA·predates the .statutes on public planning. Apparently the 
major. conceni of>.CBDA bis been effective in the service irea. To amend its 
charter and.by4aws to reflect the authority to plan comprehensively is entirely 
up to C)IDA, blit fi. a step we st?ongly reoo,mmend. However, we envision a very 
real risk tJ1at:s1.ldt"P�· done· by . CEDA, a non-profit private corporation, 
may not rec:eive the �cognitio� as an .au.thortzed public planner from the Wrious 
fundillg, sq\lr�;:a��le. to public planners, .because ofits private nature. 

Inasmuch al public planning may be jointly performed by public agencies, we 
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are also of the opinion that those public agencies now members of CEDA could 
organize separately for planning purposes under the inter.governmental agree
ment provisions of the above cited chapter8 of the Code. Such an agreement 
could be accomplished in addition to CEDA. As an alternative CEDA could 
amend its charter and by-laws, as pointed out above, this should be done with 
complete· understanding .of the risk created thereby. · 

OFFICIAL OPINION NO. 73-44 

TO: D. F. Engelking 
State Superintendent of Public Instruction 

FROM: James R. Hargis 

October 1 1 ,  1972 

This office has been contacted several times recently concerning the residency 
of a student in a public school who lives and attends school in a district other 
than the district in which the parents of the student reside. Our conversations 
with you and your staff indicate that your office has been approached with the 
same questions. So that a uniform statement resolving the question can be 
issued, we wish to express the opinion of this office on the matter. 

The Second Regular Session of the 41st Legislature, 1972, amended several 
sections of Idaho Code which defined and otherwise restricted certain legal and 
social activities by age. Prior to the last session, a minor was defined as a male 
under the age of 21 years and a female under the age of 1 8  years. Authority to 
contract, many, convey real and personal property, sue and be sued, was limited 
or conditioned on age 21 or other facts not here pertinent. Sale to and 
consumption of liquor were proht"bited to anyone under 21 years and beer was 
prolu'bited to those under 20 years. The right to vote was restricted to those who 
had attained the age of 21 years. Most importantly for this discussion, the 
residency of the 1 8  year old, who was still defmed by law as a minor, was 
determined by the residency of the parent or guardian of the minor. But the 
legal position of those persons 18 years of age to 21 years of age has been 
drastically altered by the statutory amendments referred to and by the adoption 
of the 26th Amendment of the United States Constitution. 

With the exception of purchase and consumption of liquor, beer, and wine 
where our age limitation is· now 19 years, the rights, priVileges and responst'bi
lities heretofore enjoyed by those persons 21 years of age and older are extended 
to those 1 8  years of age and older. In short, then, the incidences ofadulthocid, 
with the exception noted, have now been extended to those persons l8 years old 
and older. One traditional incident of adulthood has been the establishment of 
residency. Therefore, we are of the opinion that the 1 8  year old may eStablisha 
residence separate and apart from and without regard to the residenee ofhiS or 
her parent or guardian. . . .  · , . · · . • . .. 

The effect of the emancipation of the 18 year old student on the schcfolS'of 
the State is important to note. The legislature established the school system of 
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the State in such !l way as to make schools locally available to the students. The 
system encouriiges; alniost to the point of requiring, attendance in schools of the 
district· in which the parent or guardian of the student resides. Reference, as an 
example, is made to Section 33-202, Title 33, Chapter 14, Idaho Code. This 
system as established is in no way affected or altered by the emancipation of the 
18 year old student. However, the application of the system to the 1 8  year old 
student has been altered. Because the 1 8  year old has been emancipated and can 
establish a residence Separate and apart from that of his or her guardian, we are 
of the opinion that the 18 year old student may attend the schools of the 
district in which he or she has established residence. The student may attend the 
schools based on his own residence and without regard to the residence of his 
parent or guardian. 

We hope we have clarified one of the areas of concern arising from the 
emancipation of the 18 year old person in this State. 

OFFICIAL OPINION NO. 73-45 

TO: Gordon C. Trombley 
Commissioner, Department of Public Lands 

FROM: Matthew J. Mullaney, Jr. 

October 1 1 ,  1972 

You have asked to be advised whether any property of a cottage site lessee on 
state land is subject to the two (2) mill levy to finance county solid waste 
disposal systems. Title 31 ,  Chapter 44 of the Idaho Code authorizes the board of 
county conuilissioners in each of the several counties to establish, maintain and 
operate solid w�e disposal systems and to "levy a tax of not to exceed two (2) 
mills on the ilssessed value of property within the county," to finance the 
system. Other meth<>ds .of f"mancing to be used either �ly or in combina
tion with the taxlevy are also provided. J.C. § 31-4404. 

There is concern . that private fee owners in certain counties may be unfairly 
impacted by the presence of nwnerous cottage site lessees on state land within 
the county; 'Ihese lessees generate solid waste that must be disposed of in the 
county system; but a .  question has arisen whether any property interest of a 
cottage site lessee may be taxed. 

,' � .; .. ·. ·, . 

State owned property is exempt from taxation. Article VII, Section 4, Idaho 
Constitution; l,C. -§63�10SA; This exemption does not flow through to state 
lessees, however.I.�_. § 63�1223 provides: 

"All improwments on govemment, Indian or state land and all improve
ments oiull nilri:>ad rigbts of way owned separately from the ownership 
of the. rigbts•o( way upon which the same stands or in which nonexempt 
persons ha� pe>i.1essc:)ry interests shall be assessed as personal property and 
entered upon ibe peiSonaJ. propirty assessment rolls." 

Norrnilly, �proments on �al estate becom� a part of the realty, but in the 
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case of improvements upon government, Indian or state land, the legislature has 
specifically provided an exception to this general law and re,q�s that ·. t.hese 
improvements be treated as personal property. Consequently, Jf the Oimpiove
ments are owned by the lessee, and if the lessee is a nonexempt i;>eison, the 
improvements are subject to assessment and taxation as personal property. 
Russet Potato Co. v. Board of Equalization of Bingham County, 93 Idaho 501 ; 
506, 465 P.2d 625, 630 (1970). 

Improvements on state land made by a cottage site lessee remain the property 
of the lessee and do not become the property of the state. I.C. § § 58•307, 
58-3 13. Standard cottage site lease fonns are consistent with the Idaho Code. 
Consequently, the improvements may be taxed. The leasehold or possessory 
interest of a cottage site lessee in state land, apart from the improvements made 
thereon is not subject to assessment and taxation. LC. § 63-lOSG. 

Accordingly, I am of the opinion that the boards of county commissioners 
within the State of Idaho may levy a tax of two (2) mills on the assessed value of 
cottages and other improvements on state land to finance solid waste disposal 
systems. 

OFFICIAL OPINION NO. 73-46 

TO: Michael D. Kunz 
Franklin County Clerk 

FROM: John F. Croner 

October 1 1 ,  1972 

This will acknowledge receipt of your letter of October 6, 1972, in which you 
asked that this office construe the meaning of Section 34-619, Idaho Code, . as it 
pert.ains to the residency requirement for the office of county clerk. 

Section 34-619,ldaho Code, provides: 
"34-619. ELECTION OF CLERKS OF DISTRICT COURTS - QUAUFI
CATIONS. - (1) At the general election, 1974, and every four(4)years 
thereafter, a clerk of the district court shall be elected in every county. 
The clerk of the district court shall be the ex-officio auditor and recorder; 
(2) No person shall be elected to the office of clerk of the dis�<:t �coilrt 
unless he has attained the age of twenty-one (21) years at the time of bis 
election, is a citizen of the United States, and shall have resided.witbin the 
county one (1) year next preceding his election. .· , · · .  •· · 

(3) Bach candidate shall file his declaration of candidacy with the cciooty 
clerk. Each declaration shall have attached thereto a petition'. which 
contains the signatures of not less than five (5) nor more than ten (IO) 
qualified electors. 

· " ' · 

( 4) Bach candidate who files a declaration of candida,cy sliiill)tthe same 
time pay a filing fee of forty dollats ($40.00) which shall be depaSited in 
the county treasury." · · · · ·· · · 
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We read the above quoted section as imposing a one (I) year residence 
req�ement as a precondition to one's qualifying for the office of county clerk. 

· You related that you have maintained a continuous voting residence for 
several years in·  Franklin County although you left the county for a three month 
period in the past year. If at the time you left Franklin County, it was your 
intent to leave temporarily and to return after a brief sojourn, we cannot see 
where such would have �the effect of making you unqualified pursuant to the 
provisions of Section 34-619, Idaho Code. 

OFFICIAL OPINION NO. 7347 

TO: Milford Kenney 
Audit Supervisor 
LegislatiVe Auditor 

FROM: Warren Felton 

October 12, 1972 

I have gone over the request of Jackson and Adams for opinions on the 
following 'questions: 1) In the case of the county, through the use of its own 
equipment and la�or constructing bridges and/or roads, are these items required 
to be charged to capital outlay, aqd accordingly reflected in the general fixed 
assets funds of the county? 2) Are' new bridges and roads constructed by the 
county required to be a separate item in the county budget as compared with 
maintenance materials, supplies, and salaries? 

I do not find any requirements in the Idaho laws that would require that 
either of these qllesticins has to be answered yes or no, and for that reason, we 
then looked to see who is respoDS11>le for the accounting procedures to be 
followed. 

The law in this re&pect is that it is the duty of the State Auditor to provide 
for a uniform systein of bookkeeping for counties, Sections 67-2706 to 67-2710 
and 31-1612Jdaho Code, and the State Auditor is to "instruct state and county 
officers in the proper. mode .of k�ping such accounts," Section 67 -2706, Idaho 
Code. See Blso Section 31-1612, Idaho Code, where it is made the duty of the 
State Auditor .. to pr8scribe the fonns neceSsaty under the County Budget Law so 
that a unifonn'lystem of estimates, budgets, and accoUllts may be kept in each 
county. · 

For the above reasons we suggest that you should direct your questions to the 
State Auditor .since ifls the State Auditor who detennines the procedures, sets 
the policies� and sets up the forms as .to CO'\lllty accounting. 

After. the. a�counting b8s been done the audits of such funds are, of course, in 
the hands of the BPA and the Legislative Auditor is required to review such 
audit reports, underSections 31-l70Uo 31-1707,Idaho Code. 
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OFFICIAL OPINION NO. 73-48 

October 17, 1972 
TO: Human Rights Commission 
FROM: Donald E . .Knickrehm 

We are pleased to respond to your October 10, 1972, inquiry concerning the 
above mentioned subjects. We will answer your questions in the order in which 
you raised them. 

1 .  Whether the Idaho Commission on Human Rights has the jurisdiction 
to deal with alleged sex discrimination against students in public educa· 
tional institutions as listed in section 18· 7302( e), Idaho Code. 

Yes. Section 67-591 1(2) gives the Commission the power and authority to 
deal with discrimination on the basis of sex as defined in Sections 18-7301(2) 
and 18-7302(e). Respectively, those sections assure the right to the full 
enjoyment of any of the accommodations, facilities or privileges of any place of 
public resort, accommodation, assemblage or amusement and include "any 
public library or any educational institution wholly or partially supported by 
public funds." 

Section 18-7303 makes it a misdemeanor for any person to deny to any oiher 
person, on the basis of sex, the full enjoyinent of any of the accommodations, 
advantages, facilities or privileges of any place of public resort, accommodation, 
assemblage or amusement. 

2. Whether sex discrimination in the extension of the credit sales comes 
within the Commission 's jurisdiction under section 18-7302(c), Idaho 
Code, as the right to purchase of a service. 

· 

Yes. Section 67-S909(S)(a) states that it is a violation for a person to deny an 
individual the full and equal enjoyment of the goods, services, facilities, 
privileges, advantages and accommodations of a place of public accommodation. 
A place of "public accommodatiort" means a business whose goodS, seivices, 
facilities, privileges, advantages, or �ccommodations are extended, offere·d; sold, 
or otherwise made available to the' public. (Section 67-5902(9), Jdaho Code). 
The only other issue would be whether Section 67-5901 limits the Cominission's 
authority in sex discrimination matters to discrimination in emplOyrilent. Tltere 
is an apparent conflict between Sections 67-5901 and 67-5909, which we re�olve 
in favor of the broader coverage of Section 67-5909. This issue was raised'in·the 
Idaho Falls "hair" case, and is now before the State Supreme Colirt, We expect 
it to be resolved in our favor. 

Since the Commission has the power and authority to recogniZe and pursue 
violations of Chapter 73, Title 18. Idaho Code, its jurisdictfon Can. also be 
extended to the credit sales issue in question through that statute: Sections 
18-7301(2) and 18-7302(c) recognize the right of full enjoyment ofanyfacilities 
or privileges of any place of accommodation, including the full enjoyment of the 
right to purchase any service offered by any establishment to the public. The 
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extension of· ciedit is a service offered to the public which gives a right to 
purchase. to "any person" in any place of public accommodation. Both Title 18, 
Chapter 73, and Title 67, Chapter 59 are authority for the Commission to 
extend its jurisdiction to sex discrimination in credit sales matters. 

As to your third question concerning the use of school property and time for 
religious education, we are now composing a fonnal opinion which should reach 
your hands in the, near future. The roes given to us by the former director of the 
Commission ate extensive and the legal issues involved are several and complex. 
Rest assured · that we are on top of the matter and will forward the opinion to 
you soon. 

We hope this letter does answer your questions. It is our opinion, and our 
present working hypotheses, that the statute, setting out the kinds and areas of 
discrimination with which the Commission is authorized to deal, should be read 
broadly iii favor of coverage whenever possi"ble. This is so because ultimately' the 
contested cases will be resolved by courts of law, so that the Commission should 
be careful not to eliminate authority it might be said to have, and because the 
Commission is essentially an advocacy agency, and in that role ought to advocate 
the broadest protection of individual rights possible under a reasonable interpre
tation of the authorizing legislation. The advocacy of limitations can well be left 
to interested others. 

TO: Bob Richel 

OFFICIAL OPINION NO. 73-49 

President, Pierce Recreation Districts 
FROM: John F. Croner 

October 17, 1972 

This will acknowledge receipt of your letter of September 30, 1972, in which 
you requested that this office discuss and offer suggestions .regarding the election 
of directors.for recreation districts, pursuant to Title 31,ldaho Code. 

You related that pursuant to the provisions of Section 31-4304{f), Idaho 
Code, the governor, onJanuary 2.1 , 1971 ,  appointed three directors of the newly 
formed recreatiorial district at Pierce, Idaho. You were primarily concerned 
with: 

1 .  WJiether an election was necessary; 
2. WhO wbuld run for electiOn; and 
3� Whether a leCreational district election could be held in conjunction 
with a general election� 

Section :h-4304(t) Idaho Co!/e, l>!ovides: 
"(f) Upon , receipt of a certified copy · of the order of the county 
commissionen, . the governor shall appoint · a qualified elector from each 
director's sub-district who shall constitute the first board of such district. 
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The appointees from director's sub-districts one (1) and two (2) shall serve 
until the first district election thereafter held at which their successors 
shall be elected and the appointee from director's ·sub-district three (3) 
shall serve until the second district election thereafter held at which such 
appointee's successor shall be elected. The certificate of appointment shall 
be filed with the clerk with a copy forwarded to each appointee." 

This section sets forth the order in which the directors are to be elected. The 
directors from sub-districts one (I) and two (2) will need to run for election in 
November of this year and the director from sub-district three (3) will need to 
run for election in November of 1974 pursuant to the provisions of both this 
section and Section 314306,ldaho Code. 

With regard to holding a district-type election contemporaneoU$ly with a 
general election, this office has taken the position that such can be done. There 
are pitfalls, however, and we strongly advise that if this is your decision that you 
comply with the letter of the law in the conduct of each election. 

TO: Robert Hay 

OFFICIAL OPINION NO. 73-50 

Commissioner of Insurance 
FROM: Stewart A. Morris 

October 18; 1972 

This letter is in response to your inquiry as to whether various employee 
benefit funds established throughout the State by various employers constitute 
transacting insurance in this State, thereby subjecting said funds and employers 
to the State Insurance regulatory provisiOJJS. 

Basically, these programs are set up on a payroll deduction basis, with both 
the employer and employee contnbuting to the fund, out of ·Which certain 
health care benefits are to be provided. In some instances, the programs. are 
established by a formal trust agreement providing for specified benefits upon the 
happening of certain contingencies, and providing for specified contributions by 
both the employer and the employees. In some cases, these programs are 
established pursuant to collective bargaining agreements, and often the claims 
adjusting and other administrative functions are performed by ari insurance 
consultant or company. 

.. · 

The most interesting example of these programs is that currently e�ting 
with Boise Wmnemucca Stages. Apparently their progriun was e·stablished 
pursuant to a collective bargaining agreement • .  In return for tlte empfoyee's 
contribution, which is matched by the employer, the . employet? is proinised 
payment of all medical expenses, including monies expended for drugs� 'f:llere is 
no written trust agreement, or sales literature whatever; but the Siritple promise 
that by participating in the program, all of the employee's an<l employee's 
dependents medical costs Will be · paid for by the · Boise ·Winnemucca Stages 
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be�fit . fund. •Th!' contdbutions are deposited in a trust account which is 
apparently: adJninistered by a claims committee comprised of three individuals. 
This program has apparently operated satisfactorily without any problems until 
just recently, when several complaints were received pertaining to non-payment 
of claims. 

Whether these programs constitute contracts of insurance in the State of 
Idaho will be determined with reference to Section 41-102, Idaho Code, which 
defmes the term ''insurance": 

" 'Insurance' is a contract whereby one undertakes to indemnify another 
or . pay or allow a specified or ascertainable amount or benefit under 
determinable risk contingencies." 

AJ can be seen, our statutory deflJlition of the term "insurance" is very broad 
and far-reaching. The above provision is a model provision and is identical to 
statutory deflJlitions in a substantial number of other states. It is our opinion 
that the benefit . programs descnbed above · fall within the above deflJlition and 
that therefore these programs are subject to the regulatory provisions of Title 
41, Idaho Cod�, �ntially, in these programs, the agreement to provide the 
benefits . speCified · does constitute a contract whereby the employer undertakes 
to indemnify · his employees by providing certain specified or ascertainable 
benefits upon determinable risk contingencies; that is, the occurrence of medical 
expenses by the employee. 

· 

Although there. is . not . an abundaiice of case law on this point, all of the 
reported litigation . that I ·have discovered on this point agrees with the 
conclusion expressed above. In Haynes v. United States, 353 U.S. 8 1 ,  77 S.Ct. 
649 (1957), it was held that an employer's plan for paying sickness disability 
benefits to its employees in accordance with a pre-arranged schedule constituted 
health insurance despite the fact that the employees paid no fixed periodic 
premium and the -employer set aside no definite fund from which the benefits 
were to be paid;.-

Analogous situations have been considered in a number of cases where the 
benefits a.re provided through a union or association to its members, instead of 
by an emplOyer to. its employees. In. these cases, the unions or associations have 
undertaken by agreement to provide specified benefits such as health, hospital, 
surgical · or disabllity benefits, and such arrangements in each case were held to 
constitute the transaction of insurance. 

Thus, in Bost v. Masten. 361 SW 2d 272 (Ark., 1962), it was held that a 
benefit fund set up as a trust by a union, to pay specified amounts to 
beneficiaries of union members, constituted insurance, despite the fact that no 
payments were · Jlllde .·by . the individual memben of the union. The court in so 
ruling, construed. Section 2 of the Arkansas Insurance Code, which is identical to 
Section 4l�J02·� idallo Codi The court, in National Federation of Post Office 
Clerks .v: '/Ji8tifCt of COlurilbia, . 173: Atl. ,2d 483, (D.C., 1961) held that the 
ap�t�f pa�tio11;w� -�:insWai:ice by provi.dinihealth, hospital and 
swgical benefits to� i� memben who. participated in a plan by paying fixed 
amounts in proportion tp the type · of benefits received. Also see State v. 
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Memorial Benovolent Society of Texas, 384 SW 2d 776 (Tex. 1964), in which a 
non-profit corporation which undertook to pay·its members. specified benefits 
upon the death of its member in return for certain contributions provided by 
said members, was held to be engaged in the.busine$S of insurance. 

It should be mentioned, however, that it is poSSt'ble for an employer to 
establish a program to proVide health Care services for its employees which 
would be exempt from the provisions of our insurance code. Such a program 
should be established pursuant to Section 41 -3401(2Xc), Idaho Code, which 
provides an exemption in the manner set forth below: 

"Health care services provided by an employer to his employees and their 
dependents, with or without contribution to the cost thereof by such 
employees, through health care service facilities owned, employed or 
controlled by the employers." 

The above plan does have the disadvantage that the employees are limited in 
their choice of physicians and hospitals to those facilities secured to provide the 
same by the employer. However, this limitation appears to be necessary in order 
to secure the many advantages of the exemption. Thus, in People v. Califomia 
Mutual Association, 441 P.2d 97 (Cal. 1968), it was held that when indemnity, 
as opposed to providing health care services, becomes a significant financial 
portion of the program, the organization will be classified as an insurer, and 
would not qualify ·for the exemption provided health care service organizatiOns. 
This rule has apparently been codified in Idaho under Section 41-3413, which 
allows "indemnity in reasonable amount." Accordingly, as an alternative- to 
becoming qualified as an insurer, the programs could be set up as an exempt 
health care service plan under Section"41-3401 (2Xc). 

However, as to the basic inquiry, it is our opµllon that employers Subject 
themselves to the regulatory provisions of Title 41 , Idaho Code, by undertaking 
to indemnify their employees for various medical expenses, and it would appear 
that this is the case regardless of whether or not the employer is receiving 
contn'butions for these benefits from its employees. 

OFFICIAL OPINION NO. 73-S 1 

TO: Ed Simmerman 
Executive Director 
Association of Idaho Cities 

FROM: Richard Greener 

October 18, 1972 

You ask whether or not a public depositing unit . may .disreguc(the 
requirements of Section 57-128, Idaho Code, in depositing m�neys whicb:ar� fu 
its custody as a result of the Federal Revenue Sharing AC::t:,It iS th� vie\V 9f:tNs 
office that cities are subject to Section 57-128, Idaho Code, 'iJiSc:,far,'as )h�se 
funds are concerned. 

· · .· ·· · . · ·  · 
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This p0siiion is based upon the following considerations. Section 57-105, 
Idaho Code, which def'mes public moneys which are subject to the public 
depository. law states that "public moneys are all moneys coming into the hands 
of a treas\irer ofa depositing unit". This language clearly requires that any and 
all moneys iii the. custody and control of a city treasurer must be regarded as 
being subject to the act. 

The-above consideration leads to the conclusion that Section 57-128, Idaho 
Code, which requires allocation among depositors must be adhered to. Again, 
this is based upon tJi.e ._ fact that these moneys in question are "funds of a 
depositing unit".· 

OFFICIAL OPINION NO. 73-52 

TO: E. L. Mathes 
State Highway Engineer 
Department of Highways 

FROM: Stewart A. Morris 

October 19, 1972 

This letter is in response to your request for an Attorney General's opinion 
concerning the problem of whether compensation should be paid to the owners 
of highway billboard signs currently existing within easements paralleling various 
Idaho . State . highway· right-of-ways, pursuant to the Federal Billboard Act and 
Idaho's Highway Beautification Act, compiled as Chapter 28, Title 40, Idaho 
Code. Although you have provided me with an extensive statement of the facts 
and background . concerning this problem, I would like to reiterate your 
comments hi this regard and also remark upon comments submitted by others, 
for P_urp0ses of cl8rifieation. 

Since the early 1�50's, and I understand as far back as the early 1930's, the 
State bas been acqiliring right-of-ways for highways, in many instances by deeds 
which contahi eithe� one or both of two b&§ic types of easements. These 
easements ha\re generally pr«?vided as follo�-::-

''Grantor agiees that no building or other structure will be permitted to be 
consm.iCtect closer than 20feet from the right-of-way line." 
''Granton turther 8gree that no. advertising or other signs will be permitted 
clo�thlll,(i()()teet from the highway right-of-way line." 

Essentla]ly,-�,:tb.e first easement above, often referred .to as the ''20 foot 
setback'' �� .the ,co�on of any structure within 20 feet of the 
highway_ ri&h!�f•W&Y •'. .and·. the second easement, commonly referred to as the 
"100, footsetl:Jac:Jc/' pi:ohibits the erection or maintenance of advertising signs 
withiJi _ 1()() f�t �om th_,_ highway Jight-of-way. It appears tllat the main purpose . 
of the 20. f oo� �tl:>llclqv,as for the safety reason to keep sight distance clear, and 
also to �venC�rcJal estabJjilhments being constructed so close to the 
right-of-way as to eneourage. business being transacted on the right-of-way itself. 
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An additional purpose in acquiring this type of easement was to reduce costs and 
bother in the event that it became necessary to widen the highway ngb.fof-way 
some time in the future. As to the 100 foot setback, Iunderstarid that the 
primary purpose was that the State anticipated that eventually some kirid of 
program for eliminating advertising displays along highway right.Of-ways· would 
be implemented, and that these easements would make such a program less 
costly. 

· 

; The consideration paid for these easements was minimal, in the neighborhood 
of $25.00, although some times up to $700.00 was paid for themwhen it 
became expedient in connection with the settlement of a difficult trarisaction. 

Despite the existence of these easements, numerous signs have been erected 
and maintained for a long period of time, in violation thereof. According to a 
survey taken by the State Department of Highways, as of June 1 ,  1972, there are 
approximatey 1236 signs which must be removed pursuant to the State and 
Federal Acts, and out of this, approximately 350 signs are situated within the 
easement areas. No new signs have been constructed within the easement areas 
since 1965; when the Federal Act became effective. 

Despite the fact that the easements were recorded as a matter of record and 
that the State Department of Highways has apparently been aware of their 
existence since their creation, little or no attempt has been made to remove 
those signs existing within the easement areas. The various sign owners liave 
stated that they know of no attempt by the State to remove a sign existing in 
violation of one of these easements. At least, from the statement contained in 
your letter, it would appear that in most cases the non-conforming signs were 
not imniediately disturbed. 

In 1965 the Federal Act was enacted, which was designed to eliminate 
advertising structures from areas adjacent to highway right-of-ways, except in 
cases where highways run through conuµercial or industrial areas. Uri4er the 
Federal Act, the Federal government will reimburse the various states for 75% of 
the cost of condemning and removing the non-conforming ad\rertisirig·displays. 

In 1967, in order to implement a plan taking advantage of the Feder3t funds 
offered, the Idaho Legislature enacted Idaho's Highwaf Beauµfication Act, 
compiled as Chapter 28, Title 40,ldaho Code. In the fall of 1971 ; however; focal 
Federal highway department officials raised the question of whether.·or not the 
Federal government should or could participate in payment under-the provisions 
of the Federal Act for those signs wnstructed and existing withint#e. easement 
areas, the problem being that the Federal Act provided for compe�tion only 
for those signs "Lawfully maintained" and those signs exiStirig iii vio]ati()ii ofthe 
easements were apparently not lawfully maintained. Onee this iSSUe ·Jui.d·b�n 
raised by the Federal Highway Department, both the sigrl own�rf�4: theJ�o 
State Highway Department felt that the matter should be clarlfie_d·ti)' tJie 19ah!> 
Legislature, and, after numerous discussions and negotiatloris, Ii9,�'Pilff{o� 
735 was drafted and submitted to the Second Regular Se�o�:Ofthe;EQro/��� 
Legislature of the State of Idaho. House Bill 735' contm·::americbllentS to 
Idaho's Highway Beautification Act which waiws the State's '.ngb.fs���'t}io� 

. 
. . 

'
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eaiiements so that the signs could then be considered ''lawfully maintained" and 
thereby pave the way for comperuiation for the signs erected in the setback areas 
without the neeessity of extended litigation or the other problems necessarily 
involved. 

· 

House Bill 735 amended the Highway Beautification Act in three separate 
areas to accomplish this purpose. In Section 1 of the Bill, Section 40-2812, 
Idaho ·Code, was amended by the addition of a new sub-paragraph 2 which reads 
as follows: 

'' 'Lawfully maintained' means a sign maintained on private land in 
accordance with state law and with the consent or acquiescence of the 
owner, or his. agent, of the property on which the sign is located. With 
respect to certain easements held by the state restricting the erection of 
stnictures oil certain lands, the state of Idaho and the department shall be 
deemed to have waived such restrictions with regard only to each sign 
erected prior to October 22, 1965." 

Section 4 of House . Bill 735, amended Section 40-2822, Idaho Code, by 
adding the following�: 

" . • .  Ancl fiuther provided that no permit shall be withheld ot denied for a 
non-conforming sign which is to be removed pursuant to the terms of this 
act by reason of the sign being located upon land to which the state of 
Idaho or the department has acquired a restrictive covenant regarding the 
erection of signs if the sign was in existence prior to October 22, 1965 ." 

Section 8 of House Bill 735 artlended Section 40-2832, Idaho Code, to add 
the following language: 

''Provided, however, that where the setback easements restricting the 
erection of stnlctures or advertising displays have been recorded by the 
state on lands where such structures have been erected, the land owners of 
such lands shall be deemed to have been fully compensated therefor." 

The Bill, of Cc>urse� received substantial support and was enacted. It was 
initially feltbY. all �t the amendments would provide for just.compensation 
due the . varfo11s sipi owners, and would also pave the way for prompt 
administratic;m ofJhe Federal and State plans, and avoid a multitude of time and 
cost problems incldeilt to ·. numerous litigations that would probably result in 
attempting to eoiidem,n the 350 Signs existing in the setbaek areas. 

House Bill, 735 . provided for an effective date of July 1 ,  1972. However, 
almost imniediately after its enactment; concern arose ·as to the constitutionality 
of the amenmnents to Idaho's Highway Beautification Act. The Idaho Depart
ment oCffiahwa)'S attorney$ :eventually eoncluded that the amendments to 
House Bill 735:weie unconstitutional, for the general reason that they consti
tuted speciatlegislation; and·,a gift by. the State .in violation of Article 8, Section 
2 ofc theJdalW �Comtitut;.on. .. On . July 12, 1972, James f-. Zotter, Assistant RegionafCollllilel-Aor ,the U.S�· Department of Transportation, in written 
correspondence direCte4 · t9 the Department's counsel, stated that after consulta
tion with Ailsistant Chief Counsel, Edwin J. Reis, it was their conclusion that 
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they would not permit Federal funds to be used in the acquisition of the signs 
existing in the easement areas, for the reason that they were not lawfully 
maintained, and that House Bill 735 was . an attempt to circumvent the 
Congressional intent of the Federal Act (23 U.S.C. 131 (gXl) ). 

As a result, despite all of the above referenced efforts to effectuate a prompt 
administration of the Fe<leral and State plans to eliminate the non-conforming 
advertising signs, the question still exists as to whether just compensation can 
legally be made by the State and Federal government to the owners of those 
signs now maintained within the setback restrictions. Although most of the 
controversy to date has centered around the issue of whether or not the 
amendments contained in House Bill 735 are constitutional, for the reasons set 
forth below, it is our conclusion that, despite the fact that the amendments may 
be unconstitutional, the signs existing in the setback areas are, nevertheless, 
"lawfully maintained" and that therefore they cannot be removed without the 
payment of just compensation therefor. 

A memorandum in my file, which was apparently authored by counsel for the 
State Department of Highways, contains what I believe is the Department's 
position as to the constitutionality of House Bill 735. The constitutional issue as 
to the amendments contained in House Bill 735 is simply whether the 
Legislature may enact a provision providing for compensation to various 
individuals in return for removal of signs existing contrary to easements 
previously granted in favor of the State prolu1>iting the construction of those 
signs. In other words, can the State compensate an individual for removing a 
sign, when the State already has available to it the remedy of enforcing its 
easement and thereby effectuating removal of the sign without the payment of 
compensation. 

Counsel for the Department of Highways refers to the case of State v. Idaho 
Power Co., 81 Idaho 487, 346 P.2d 596 (1959), wherein the Idaho .Supreme 
Court spoke to a very similar question. That case concerned the constitutionality 
of a statute providing that the utility companies should be reimbursed for their 
costs in relocating utility facilities when the same became necessary pursuant to 
reconstruction or widening of highway right-of-ways. Prior to e1fac1mellt of the 
statute, the rule, as established by common-law, was that the util#ies were 
required to relocate their facilities at their own expense, the · reasoµ. befog. that 
the use of the highway right-of-ways by public utilities did not �titute a 
public use and therefore public money could not be expended for a "non-public 
use." Accordingly, the Court held that the statute provided for a gift of poolic 
property to private persons for: private purposes contrary · to . the' implied 
constitutional limitations of Idaho Constitution, · Article 8, Section 2.'lf the 
Idaho Supreme Court feels that expenditure of funds to remove public utility 
facilities from a highway right-of-way, pursuant to a project to . Widen that 
highway, is not for a public use, then I feel we must also conclude tha(neither 
would expenditure of public funds for removal of highway billboanhig11S within 
the 100 foot setback easements constitute an expenditure ·for a,;publlc use. 
Additionally, since the State pre11umably need not pay ·for their removaI� but 
could simply enforce its easements prohibiting the signs; it woUld'1lpJ)eai that 
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the statutoiy . 81114'ndnients waiving those easement rights would constitute a 
Iegislati"' gift to private individuals in violation of the implied constitutional 
limitations as mentioned ibc>ve. 

Despite the conStitutional defects of the amendments set forth in H.B. 735, 
however, it is. our conclusion that the State, as a result of its "inactivity" in 
enforcing th� easements, has lost its right to enforce the same and that 
therefore, the ··� mun now be considered to be "lawfully maintained" and 
that their removal can be effectuated only by paying just compensation therefor. 

A review of the mes and records of the Idaho Board of Highway Directors has 
shown only three instances in which matters concerning easements outside the 
highway right-of-ways have .been officially considered. On Februaiy 7, 1952, 
several representatives of the Boise Ad Club appeared at a Board meeting and 
objected . to. the easements as being discriminatoiy against the outdoor adver
tisers. The Board replied that this was the first notice they had had of the 
problem and. that as far as they were concerned the only policy they had issued 
was the one of removing advertising signs from the Department's right-of-way. 
On June 10, 1963, the minutes reflect that the Board concurred in its policy of 
acquiring the 10() foot setback easement provisions when purchasing right-of
ways, and authorized counsel to proceed with court action, if necessaiy, to 
enforce the. setback easements. On September 10, 1968,. the minutes indicate 
that the Board diiected the Department to continue acquiring the 100 foot 
setback easements on secondaiy road projects. Except for the first instance 
mentioned above, however, none of these occurrences would appear to overtly 
indicate to the public that constructing advertising signs within 100 feet of a 
highway right"c>f-\vay ·Was prolu"bited. Additionally, this office has not been 
informed of one · specific instance, through litigation or otherwise, that the 
Department has eiiforced these easements and required removal of a sign outside 
the right-of-way Without compensation. 

In any_ blstance, lolloWing the granting of these easements, the landowners 
subsequently �xeCuted lease agreements with the various sign companies, who 
then proceeded to C:Onstruct signs within the easement areas in deflllJlce of the 
easements. These signs, of course, were easily seen and their construction, 
location and existence woµld be well' known to the Idaho State Highway 
Department. · �spi� this, for many years, the State Highway Department 
apparently has �one little or n.othing to enforce its easement rights, and has 
allowed · the VariO� si8n · companies to construct additional signs and to make 
improvements thereon. 

Under the Cir�ces, from the case law i have reviewed on this matter, it 
would appoli �t'.ifihe -State attempted t<> elµ'orce its easements at this time, it 
would be.-��pped fi9m doiDg so. AlloWing the sign owners to c0nstruct signs 
and impro\ieri)ellts )i�ithfri the e&sement areas would appear to be inequitable 
conduct sul>ieet� to 'est<>ppel similar to that involved in the case of Dalton 
HlghwayJ)utrkf;of �iJoteiui(County-Citj v, Sowder, 88 Idaho 556, 401 P.2d · 
813 (1965). In-�e Diilton caie. the Dalton Highway District was estopped from 
asserting tll� actuaqegaf boUndary to certain property in view of ;the substantial 
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improvements that the Sowders had made upon the property in reliance on the 
boundaries erroneously set forth on a plat provided Sowder by the Highway 
District. The State's failure to assert the easements in this instance and allowing 
signs and improvements to be constructed in violation thereof, appears to be 
conduct just as inequitable as was found on behalf of the officers of the Dalton 
Highway District in provi4ing Sowder with an erroneous plat and later attempt· 
ing to assert that the boundaries were other than as set forth in the plat that 
they provided Sowder. Of course, the doctrine of equitable estoppel would not 
apply against the State when acting in a governmental capacity; but it woilld 
apply to the State when acting in a proprietary capacity. See Yellow Cab Taxi 
Service v. City of Twin Falls, 68 Idaho 145, 190 P.2d 681 (1948);/daho Falls v. 
Grimmett, 63 Idaho 90, 1 1 7  P.2d 461 (1941). Although the acquisition of the 
easements were not acquired as an actual part of the highways, it woilld 
nevertheless appear that their acquisition pertained to the construction and 
maintenance of highways which is a proprietary function in this State. See Smith 
v. State, 93 Idaho 795, 473 P.2d 937 (1970), wherein the Court stated at page 
802: 

"The construction and maintenance of highways is a proprietary function 
and has been so held by this Court: Eaton v. City ofWeiSer, 12 Idaho 544, 
86 Pac. 541 (1906); Carson v. City ofGenessee, 9 Idaho 244, 74 Pac. 862 
(1903); Strickfadden v. Green Creek Highway District, 42 Idaho 738,248 
Pac. 456 (1926); Lively v. City of Blackfoot, 98 Idaho 80, 416 P.2d 27 
(1966)." 

. 

Reference is further made to the case of City of Long Beach v. Mansell, 476 
P.2d 423 (Calif. 1970). In that �. serious and complex title problems existed 
as to the lands in question, which problems were known. to state and city 
officials. However, despite the fact that the state and city officials were in a 
position to resolve such problems, they did not do so, but instead conducted 
themselves relative to such lands as if no title problems existed, by granting 
building permits, approving subdivision maps, collecting taxes, etc. In relianee on 
the state's conduct, the various land owners filled and improved the lands with 
the knowledge and acquiescence of the state and city officials; Thereafter, the 
state and city officials initiated legal action which in effect asserted p3iiunount 
title to the lands in questitln. The California Supreme Court, sitting.in Bank, 
ruled that the state and city offici8ls were estopped from asserting paniinount 
title. The Court's reasoning for its decision is summarized by its statement at 
page 444: · · · · 

"We conclude without hesitation that the activities, representatio�/and 
conduct of the state and its sub-trustee, the city, during the peridd iiere in 
question rise to the level of culpability necessary to ·. S-Upport. an. eqiii��le 
estoppel against them relative to the lands descn"Qed in Sec�iOn 2(a} of 
Chapter 1688. The stipulated facts clearly establish thatfr�J!i an"eailydate 
the state and city have been aware of seriotis and �pl_e:iF�tl� pr§�l�ms 
in the Alamedos Bay area. More importantly, those public e11�pes)1a,ve 
been in a position to resolve such problems and to d�terqiliie _tlle. .�e 
boundaries between· the public and priwte lands. ThiS th�y haw riot doiie. 
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Instead they have conducted. themselves relative to settled and subdivided 
laiids .in section 2(a) area as if no title problems existed and have misled 
thollsands of home owners in the process. Under the circwnstances we 
think it dear that knowl�ge of the true boundaries between the state and 
private .lands in the Section 2(a) area must be imputed to the public 
entities in question, and their conduct in light of this imputed knowledge 
must .be deemed so culpable that fraud would result if an estoppel were 
not raised." 

The Court also stated at page 442: 
''The vital principle is that he who by his language or conduct leads 
another to do what he WQuld not otherwise have done shall not subject 
such per8on to loss or injury by disappointing the expectations upon 
which he acted." 

In my opinion, a very analogous situation giving rise to estoppel against the 
State exists here. As in the City of Long Beach case, the State officials in this 
instance were aware· of · the easement restrictions, and were in a position to 
enforce such ea8ements. However, they did not. Instead, the State Board of 
Highway Directors has .  generally conducted itself as if no easements existed, 
which obviously has misled · the various sign owners. Accordingly, it would 
appeff that equitable estoppel should also be applied in this instance. 

It further appears, in thoie instances where the signs existed in the easement 
areas for five years prior to the enactment of the Highway Beautification Act, 
that the State had lost its right to assert the easements by prescription. See 
Thompson on Real Property, 1961 Edition, Volume 2, Section 445, at page 792, 
wherein it is stated: 

''The owner of the servient tenement can extinguish an easement by 
adverse use of the servient tenement against the owner of the easement 
just as one can acquire an easement by prescription. In order to extinguish 
an easement created by grant, there must be some conduct on the part of 
the owner of the servient estate adverse to and in defiance of, the 
easement; and the non-use must be the result of it, and must continue for 
the statutory period of limitation." 

Also see 28 CJ .s. "Basements," Section 63, page 729. 
The case of Rutledge v. State, 94 Idaho 121,  482 P.2d 515  (1971), has been 

cited to me for the proposition that the State could not lose the subject 
easements b)' presa.ti>.tion� Although the case did hold that a private individual 
can acqwre · wtiat WIS once public land by adverse prescription, it does 
additiooally state that there are two categories of land which may not be 
acquired by adverse poSsesSion against the State, namely, land dedicated to a 
public use and ·mool en(lowment land. It is further urged that since the 
easements would .f�. Within  the statutory definition of the tenn "highway" 
under Section·4().;101i � must  be considered land dedicated to a public use. · 
Although the'teim >�.'hishway'� as it appears in Section 4Q.; 107, would encompass. 
aH of that area Wittiiil the limits of the right-of-way itself, it does not appear to 



73-53 64 

encompass interes�s in land extending outside of the right-of-way. See State v. 
Kelley, 89 Idaho 139, at page 146, 403 P .2d 566 (1965). It further appears that 
the definition of the term "highways" in Section 40-107, as it existed at the 
time the easements in question were acquired, would not include interests in 
lands adjacent to, but outside of the highway right-of-way and that therefore the 
easements in question do not fall within the term "highway". The fact that 
Section 40-107 was amended by our Legislature-in 1966 to include within the 
definition of highways the phrase "adjacent lands or interests therein lawfully 
acquired" which amendment was apparently enacted in response to the State v. 
Kelley decision, would evidence the fact that prior to the adoption of that 
amendment, the term "highway" was not considered to include easements in 
favor of the State existing outside the right-of-way. 

Accordingly, the easements in question, being outside the highway right-of
ways, do not fall within the definition of the term "highway" as set forth in 
Section 40-107, as it existed prior to 1966, and since the easements must be 
considered to be held in a proprietary capacity (Smith v. State, supra), it is my 
opinion �t they are not to be considered immune from adverse prescription 
under the Rutledge case. The construction and maintenance of the signs in 
violation of the easements would, therefore, constitute an open, notorious, 
continued !md uninterrupted use, which, when continued for the prescriptive 
period of five years, would extinguish the easement in favor of the State. See 
Sinnett v. Were/us, 83 Idaho 514, 365 P.2d 952 (1961). In my opinion, 
therefore, as to those :signs existing in the easement areas for a period of five 
years without any attempt by the State to remove them, the State has been 
adversed of its right to enforce those easements. 

In view of the above, therefore, it is the conclusion of this office that the 
signs existing in the efisement areas are "lawfully maintained" and that just 
compensation must be paid for their·removal. 

OFFICIAL OPINION NO. 73-53 

TO: Joe R. Williams 
State Auditor ' 

I 

FROM: Stewart A. Morris 

October 20, 1972 

This letter is in response to your inquiry of October 3, 1972, asJo the 
propriety of various penc;ling transactions pertaining to inter-account billing. · · 

You have attached �pies of various inter-account bills (DA J8 forms), 
indicating the basic situation at which your inquiry is directed. Esse�tially, the 
Department of Administ;rative Services has been supplying various articles; such 
as gasoline, oil, etc., to �ther state agencies as a part of its operation of th�· state 
motor pool and service !station. Administrative · services has been intet:.account 
billing the receiving agenpes for these articles, which agency, in tum� chargesits 
other current expense acoount and reimburses Administrative Services;·Admin· 
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istrative Selvices .then credits its "salary and wages" account. You have asked, 
therefore, whether Administrative Services may legally credit its salary and 
wiiges in the situation outlined above. This particular procedure has apparently 
been given· specific legislative approval by virtue of Section 67-5706, which 
provides as follows: 

"Any division of the department of administrative services providing 
services to departments of state government as authorized in this chapter 
may charge and receive payment in advance of performance thereof for a 
period of tline not to exceed the current appropriation on the department 
requeSting · such· services. Such payments may be used for salaries and 
wages, travel and other current expenses of the division providing the 
service5.". [Emphasis added.] 

Si.nee . the particular DA 18 forms you have provided me constitute charges 
for tangl"ble articles provided, such as gasoline, oil, etc., one might first question 
whether providing these articles would constitute "providing services" within the 
meaning of that term appearing in Section 67-5706. However, these matters have 
involved. the general operation of the state motor pool and service station, and in 
my opinion are therefore an integral part of providing a service. Therefore, the 
charges for oil and gas, being simply a part of the motor pool service provided by 
the Department of Administrative Services, would be includable in the above 
provision, which in turn means that Administrative Services may legally ctedit 
the reimbursements received to its salary and wages account. 

OFFICIAL OPINION NO. 73-54 

TO: Ellen Louise Bettinson 
Mayor, City of Culdesac 

FROM: Warren Felton 

October 24, 1972 

This is in reply to your recent letter to this office. Your first question 
concerns granting or refusing. to grant a bar or liquor license. 

I notice that �yom ordiruinee, Section 3, says that "if the applicant is in the 
opinion of said Board, a proper person to cany on such liquor business . . . .  " 

This gives the B()�rchblJle discretion as to whether to issue the license but the 
detennina.tion showd · be based . on the 1aDguage of the statute not on a city 
referendum. In other wards, if there is some valid reason for not granting the 
license, to be fouruUn the'Ordinance you can refuse to grant :the license, but you 
should not do this on the basis of.a referendum of citizens since that is not part 
ofthe law;. · 

As tO your se�lld .question conce� the question of appointment of one . 
of the cotincllmeri� unlesil you· can eome to some understanding on this matter as 
between the Mtiyor BriCl�the :City Council, the only practical method to obtain an 
answer to',sUdl a que,Stion is fo take the matter to court in an action such as an 
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action for urs�tion of office, or writ of review, etc. I do not believe you will 
accomplish anything by trying to tell him to get out. 

As to your third question relating to the fact that the couneilmen voted 
themselves free water in leiu of fees for acting as city councilmen; although this 
might be possible if properly done it is quite probable that it was not properly 
done and was thus invalid. In any case, they cannot just cancel their back water 
pa�ents. 

In order to do this properly they would have had to set up their regular fees 
or salaries as councilmen in each annual appropriation ordinance and then offset 
their water fee individually against their salaries. It might be possible to force 
them to pay this money back or it might not. A court action brought to recover 
$664.SO does not appear to be a wise decision inasmuch as attorneys' fees and 
possible costs would undoubtedly consume most, if not all, of the recovery 
sought. Where the city is short of funds, and does not have.a city attorney such 
an action in court would financially accomplish little or nothing. 

As to YQur fourth question, Culdesac is a city under the Idaho Code; it does 
not have a charter. 

I would suggest that you need a city attorney and you need to talk these 
matters over at length With him. 

OFFICIAL OPINION NO. 73-55 

TO: Wayne Miller 
Executive Director 
Childrens' Home Society of Idaho 

FROM: W. Anthony Park 

October 25, 1972 

We have received your October 5 ,  1972, letter and would like to comment on 
the two possible methods which you mentioned might be used to secure Title IV 
matching funds from the federal government (H.E.W.), to-wit: 

1. Whether the Childrens' Home could contract directly for IV-A funds 
since the legislature makes its appropriations directly to the Home. 

2. Whether the $75,000.00 could be transferred by the Childrens' Home 
to the Department of Social and Rehabilitative Services or . to the 
Department of Environmental Protection and Health. 

· · 

The appropriations allowed by Title IV .are expressly for. "the purpose. of 
enabling the United States, through the Secretary to cooperate with the State 
Public Welfare Agencies in establishing, extending, and strengthenlrig child 
welfare services . . •  " 42 U.S.C.A. 620. It is questionable whether the (liildrens' 
Home Society of Idaho is a "State Public Welfare Agency�" : 

. .  , ,· , . 

Though the . Home does provide "child welfare services,'' as defined in 42 
U.S.C.A. § 625, this office, cannot summarily conclude that the'ffome· cauld 
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successfully cont�ct �ctly for Title IV matching funds. Section 622, for 
example, states that funds shall from time to time be paid to "each State." 

In· recognition of this statutory language and acknowledging your belief that 
there iS some precedent for direct appropriations for welfare services such as the 
Home, we recommend at thisjuncture that you seek a formal opinion from 
H.B.W .'s legal co1lnsel as to the Home's capacity and qualification for receiving 
funds · direetly .. from H.B.W. Since the federal government is providing the 
fmancial assistance� it is the federal government which makes the determination 
who is qualified to receive. It would be presumptuous on our part and possibly 
misleading to. answer your question in the affirmative at this time. 

With proper . documentation artd explanation of (a) the Home's role in child 
services m Idaho, (b) the past direct appropriation of the Idaho legislature to the 
Home, and (c) a discuss:ion of what you believe is precedent for your request, 
H.B.W. should be able · to answer your status inquiry with dispatch. Also, in that 
letter you might request an opinion as to the poSS1"bility of gaining a three-to-one 
match with Title IV funds ( § 623 of the Act should be read by Home officials 
prior to such request. See attached pertinent federal law on "Allotment 
Percentage and F�detal Share"). 

Several problems enter into the second suggested method of gaining a match 
for the Home. 

The first is whether the Home can transfer its $75,000.00 per annum 
appropriation from the State legislature to the Department of Social and 
Rehabilitative Services or to the Department of Environmental Protection and 
Health •

. 
·The second is whether those latter two agencies can accept the 

appropriation from the Home and act in its behalf. The third is the problem of 
getting baclt at least ypur appropriation from those agencies and negotiating for 
the additional rnatchin8 funds which they may have received from them. 

I 
The appropriation !given the Home by the State legislature is "for major 

programs and·.prescn"bed expenditure classifications . . .  " The by-line item to be 
expended for all programs includes "relief and pensions." Chapter 215, Idaho 
Sessions Laws 585; 586 (1972). It is this office's inteq�retation that the 
appropriation is in very general terms and therefore can be construed to permit 
the Home' to trailSfer its appropriation in order to improve and fmancially "beef 
up" its major· programs. If an Idaho State Department has the power to receive 
the u.nsfer 811.d work as an agent in soliciting matching funds to the Home (an 
issue . to . be discussed • tater in this opinion), there is no statutory prolu"bition 
preventing the Home from receiving such monies for its programs. In.fact, the 
legislature .undoubtedly . . approves of any Home attempt at getting additional 
funds from other than legislative sources. 

We niust gi,e you a flat "no" to your question whether the Department of 
Environmental . PrQtection and Health can accept a transfer of the Home's 
appropriation. The statutory powers of E.P .H. are not so _broad as to include. 
action and solicitation of funds. Qn behalf of a non-governmental service such as 
the Home . . The. power! ancl duties of the E.P ll.'s administrator do not 
emcompass such activity. Chapter ·347, Idaho Session Laws, § 5 and § 6 (1972). 
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Even if E.P.H. qualifies for Title IV funds for itself, it is not the proper 
vehicle for the Home to gain matching grants. The Department's supervisoiy 
powers and duties for administration of mental health programs and institutions 
throughout th" State do not include actions on behalf of th�. Home whi�, in 
fact, does not accept children with brain . dysfunctions, mentalretardation, or 
neurological diseases. It wollld be stretching the point and purpose of E.P JI. to 
say it does have the power to solicit funds for the Home whose objectives are far 
from similar to those of the Department and its statutory predeeessors. 

In a more positive vein, it is this office's opinion that the Department of 
Social and Rehabilitative Services is a proper vehicle for the Home's search for 
matching funds. ·s.R.S. is required by law to furnish "social services," meaning 
"activities of the Department in efforts to bring about economic, social and 
vocational adjustment of families and person." Section 56-20l(d) Idaho Code. 
likewise, it is the duty of the Department to: 

"a. Administer public assistance and social services to people who are in 
need; 

· 

g. Cooperate with the federal government through its appropriate agency 
or instrumentality in establishing, extending and strengthening services for 
the protection and care of homeless, dependent, and neglected children, 
and children in danger of becoming delinquent; and to undertake other 
services for children authorized by law." Section 56-202,Idaho Code. · 

Also, the Department bas the power to: 
"a. Enter into contracts and agreements with the federal government 
through its appropriate agency or instrumentality whereby the State of 
Idaho shall receive federal grants-in-aid or other benefits for public 
assistance or public welfare piirposes under any act or acts of Congress 
heretofore or hereafter enacted; . 

· 

b. Cooperate with the federal government in carrying out the purposes of 
any federal acts pertaining to public assistance or welfare services, and in 
other matters of mutual concern; 
c. Cooperate with county governments and other branches of goyernment 
and other agencies public or private, in administering and furnishing public 
welfare services." Section 56-203,Idaho Code. · 

111is expressed statutoiy authority can be construed to permit a transfer of 
the Home's appropriation to S.R.S. so that the latter Will be its reptesentative 
for matching funds. The statutory language of duties and po\Vers ofS.R.s. is 
clear. The only reservation the Home should have in arranging such a·mation
ship with S.R.S. is that the Home should make sure to effectively contraCt :with 
S.R.S. so that the Ho.me receives the money it seeks after a match;.has; been 
made. Any funds S.R.S. receives from the federal government is commingl� in a 
"cooperative welfare fund": 

· 

"There shall be placed in the cooperative welfare fund' all <federal 
grants-in-aid made to the state of Idaho ·under Title I, IV and Xand part 
three of Title V of the Act of Congress 'known as the So� SeCurity Act 
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as amended� all cooperative funds received from the counties under the 
provisions of the Public Assistance Law; and any funds received from 
federal, state, personal, or other sources, subject to administration by the 
Department of Social and Rehabilitative Services for public assistance and 
welfare purposes." Section 56402,ldaho Code. 

PrOblem,, could arise in getting your "dues" unless the Home contracts agree 
with S;.R.S. that a certain amount or percentage of the funds will be regenerated 
or reimbursed to the Home after the solicitation for a match. 

In summary, shoutd you decide as a policy matter that the Home would 
better strengthen its fiilancial base by requesting direct funding from the federal 
government, you should write H.E.W. concerning your status and qualification 
to receive (as mentioned above). Should you decide as a policy matter that the 
help of S.R.S, would be most advantageous in getting the desired funds, you 
should make sure that any agreement with S.R.S. provides for proper regenera
tion or reimbursement on� the Home's $75,000.00 .appropriation leaves your 
hands. 

OFFICIAL OPINION NO. 73-56 

TO: D. F. Engelking 
State Superintendent of Public Instruction 

FROM: James R. Hargis 

October 26, 1972 

We are in receipt of your letter wherin you have asked for our opinion on 
Section 33�1402A, Transfer of Student in Youth Care Facility. This section is 
part of the Chapter of Idaho Cpde which deals with situations where it is found 
that a student should not attend or is not attending the schools in his home 
district. The cited . section deals specifically with the factual situation where a 
student is transferred to a non-state-supported youth care facility by court 
order, which is located in a district other than the home district of that student. 
Your questions have to do With the education of students who, by court order, 
are transferred from their home districts to the Idaho Youth Ranch. The Youth 
Ranch is located in the Minidoka County School District. 

Where by c:Ourt action a student is transferred to the Youth Ranch, that 
facility takes over the care, custody, and control of the student. The Ranch 
assumes the. duty to continue the student's education. But the home district of 
the student . must continue . to support that continued education. Section 
33-1402A, Idaho Code, provides that the Youth Ranch, when a court has 
transferred a sfu4ent to that facility, is to make application to the board of 
trustees of the student's home district for approval of the transfer of the student. 
to the Minidoka County. School District, setting forth the facts and reasons why 

. the transfer is to be made. We assume that the findings and order of the court 
transferring the student to the Youth Ranch would be included in and made part 
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of the applicatio�. The application is ot great importance, sin.ce it may be the 
only method by which the home district will gain the .information that the 
student has been transferred. 

· 

The home district must also be informed that the Minidoka District has 
agreed to the transfer of the Student to the schools therein. Once the application 
has been made and acceptance of the student by the Minidoka District has been 
assured, the board of trustees of the home district shall enter its order approving 
the transfer. [Emphasis added.] We read this to mean that the home dilltricthas 
discretion, but must enter its order approving the transfer. To hold otherwise 
would be tantamount to permitting the home district to challenge the order of 
the court. Once the home district has entered its order transferring the student, 
then it is liable for the tuition fees charged by the Minidoka County District as if 
the proceedinp were had pursuant to Section 33-1402, Idaho Code. Rates and 
bills of tuition to be paid by the home district shall be provided as for in 
Sections 33-1405 and 33-1406,/daho Code. 

We are of the opinion that the students transferred to the Youth Ranch are to 
be educated by the Minidoka School District. The basis for the legislative 
program is to cure the obvious inequity that would occur by permitting the 
court to order a transfer to the Youth Ranch without making provisions for the 
education of the student and the cost thereof. The economic hardships alone on 
both the Youth Ranch and Minidoka County Schools is apparent. To remedy 
those problems, the legislature enacted Section 33-1402A, which requires the 
home district to participate in the cost of educating the student. 

At this time we do not wish to discuss any contractual arrangements that 
exist or may exist between Minidoka School District and the Youth Ranch other than to point out that, in the area of the exceptional child, school districts are 
authorized to contract for educatiorial services. Tlie. validity of such a contract, 
of course, must be based on the quality of the educational serviees contniCted 
for. In that area, the State Superintendent and State Board have a duty to 
determine and monitor. 

OFFICIAL OPINION NO. 73-57 

TO: Joseph Schreiber 
Chairman, Housing Authority 

FROM: Clarence D. Suiter 

October 27, 1972 

In answer to your inquiries concerning the alleged conflict ofinterests of Mr. 
Dick Mullins, a Commissioner of the Idaho Housing .t\gency and the.Chamnan of 
the Boise City Housing Authority, we would like to respond .� .follows: , .• 

.
. 

Despite the fact that the Commissioners have;. in their by.Jaws, delegated to 
the executive director of the Agency· the power to appoint such .other necessary 
officers and employees as deemed necessaiy for the proper functio$g:C>f the 
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Agency's duties under the act, the Commissioners are still ultimately responsible 
for the selection process. Please refer to section four ( 4) of this Act. 

Neither the Idaho Housing Agency Act (l.S.L. ch. 324, 1972) nor any other 
Idaho constitutional or statutory law requires Mr. Mullins to resign his Com
missioner's position because he is applying for a salaried position on the Housing 
Agency's staff. Notwithstanding that fact, Mr. Mullins' conflict of interest is 
patent since he, similar: to other Commissioners, has the power to influence the 
deciSion-making process. Additionally, should he not be appointed, his position 
as Commissioner is one which allows him to influence and/or criticize the policy 
undertaken by the successful applicant for the same salaried position. 

Mr. Mullins cannot be forced to resign his commission unless the by-laws and 
regulations of the Agency provide procedures for resignation or suspension in 
matters such as those which have arisen in this case. This is not to say the 
Commission may make "ad hoc" rules the day immediately proceeding the 
selection of the · proper applicant. Procedural due process must be accorded in 
amending and supplementing the Agency's by-laws as they appear today. Proper 
notice, discumon and evaluation of amendments are necessary prerequisites, lest · 

arbitrary action be taken. 
Notwithstanding the lack of governing law in this conflict of interests case, it 

is this office's opinion that Mr. Mullins should resign his commission. 
Public policy demands that a Commissioner discharge his duties with 

undivided loyalty. This opinion does not turn upon the integrity of the person 
concerned or his individual capacity to achieve .impartiality, for inquiries of that 
kind would be too subtle. Rather, Mr. Mullins' position as a Commissioner is one 
of public trust, plain and simple. He, like any other Commissioner in any other 
state agency, should avoid impropriety or even the appearance o( impropriety in 
the public eye; This is particularly important in light of the fact that the Agency 
has only reeeritly come into existence. 

In answer to your 'second question, if Mr. Mullins is selected to serve as a 
salaried employee of the State Housing Agency, he will be required to resign his 
position· as Chairman of the · Boise City Housing Authority . . The common-law 
rule is that · the acceptllnce . of a second office vacates the first office and 
terminates it as effectiwly as a resignation. 

Just as state legislators are precluded from holding local office in certain 
situations, state agency corilmissioners must do the same. The allegiances of a 
person on the Idaho Housing Agency and a local, city or county housing 
authority would be split. The Idaho Constitution requires that there be no special 
legislation. Article . 3 , .  section · 19. Analogously, a· Commissioner of any state 
agency should not be bl a position whereby he can favor one locale over the 
other, particularly when that favoritism is osteDS1oly a conflict of interests 
because of aloc81 position of responsibility in the same area of concern (here, . 
public housing) • 

.Agairi, Uie impropriety of derogating a public trust and confidence in our 
goverririlental positions and duties is in issue. The ramifications of Mr. Mullins' 
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proceeding with the Chairmanship of the Boise City Housing Authority would 
not be in the best interests of the Idaho Housing Agency . nor of our 
governmental institutions generally. 

OFFICIAL OPINION NO. 73-58 

TO: Marian Mesenbrink 
Boundary County Auditor 

FROM: John F. Croner 

October 30, 1972 

This will acknowledge receipt of your letter of October 26, 1972, in which 
you questioned whether a write-in candidate could count th� total number of 
votes cast for him regardless where such votes appe�d on the paper ballot •. 

As you know, there are 5 parties �ppearing on the general election paper 
ballot this year, and one column is left'for write-in votes; Thus, it is conceivable 
that a write-in vote could appear in any of the aforementioned 6 columns .. 

We must carefully distinguish between the purposes of a primary and general 
election in order to understand the credit to be given a particular vote. A 
primary election accords each political party the opportunity to select its 
candidates who will represent it in the coming election; on the other hand, a 
general election accords the entire electorate the opportunity to select any 
candidate for the office whether such candidate is a party nominee or a write-in. 
The election we are concerned with here is a general election, therefore the 
paramount concern is the total number of people who want a given canclidate to 
represent them in a given office - not what party has endorsed � candidat�. With 
this in mind, the following statement may be helpful to you in tallying votes in 
the coming election. · 

Any candidate who receives one vote upon a ballot anywhere for a particular 
office whether it be a check beside his name or his name written in should have 
that vote tallied as one vote for that candidate for that offiee� 

· 

To illustrate this principle, let us assume that senatoriaJ. aspirant, \l{illiam E. 
"Bud" Davis did not receive a check beside his name as Democrat for.senator, 
but instead was written in under the Peace and F�dom Column ,in �e."rnpty 
space for United States Senator. The election officials should tally on�.,vote on 
such a ballot for Mr. Davis for the office of U.S. Senator. 

· 

In the case of the voting machines used in most counties using machines; this 
is not a perplexing problem, inasmuch as all candidates are grouped;by,office 
with a single write-in space available. In no instance may a cindidate<rec:eive 
more than one vote for a given office. ·· · · · · ' ' 
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OFFICIAL OPINION NO. 73-59 
October 3 1 ,  1972 

TO: D. F.ErigelkiDg 
State $uperintendent of Public Instruction 

FROM: James R. Hargis 

We wish to · respond .  to your question concerning the coverage of students 
enro'Ued in the . teacher education programs at colleges and universities in the 
State by the provisions of the Workmen's Compensation Act when those 
students participate.in the practice teaching requirements for their degrees and 
teaching certificates. 

Pursuant to · Sections 33-1201 and 33-1203, Idaho Code, every person 
employed tQ serve· in any. elementary or secondary school of the State in the 
capacity of teacher, supervisor, admhlistrator, education specialist, school nurse 
or school h1>iarian shall be required to have and to hold a certificate issued under 
the authorlty of the State· Board of Education. The State Board is required to set 
professional trafuiDs · and educational requirements which a candidate for a 
certificate mliat meet in order to receive the certificate. One of the elements of 
training and edtication which must be met is satisfactory completion of a course 
in practice teaching. 

The practice teaching courses have been made part of the degree granting 
teacher education.programs of accredited colleges and universities in the State. 
Students enrolled . in teacher· training degree granting programs are required to 
enroll in the course in · practice teaching to fulfill degree and certification 
requirements. The. · course requires that the student actually experience the 
school environirient for a period of time, usually for at least 9 weeks. During 
that period of tinie the student observes and participates in the instructional and 
administrative processes. Through cooperation between the colleges and universi
ties and the individual school districts, the student is assigned to a participating 
district, not as a member of the faculty, but still as a student under the 
supervision of the college director, the district administration, and the 
supervising or cooperating teamer� '!be student is not an employee of the 
district, but is a student who enters the schools of the district as an observer and 
participant, not for the benefit of the district or its pupils, but for his own 
benefit for pwposes of earning a degree and certificate. No contract of 
employment e�'between the student and the local district. The student is not 
paid by the district, nor does the cooperating teacher alone award any grade to 
the student.· The only relationship which exists between the student and the 
district is the opportunity afforded by the district to .the student to use the 
schools • of tlu!, djstrict in. which to practice what the student has learned in his 
acaciemic clisciplµJ.e mi1tp�ofessional courses. '!be sr.hools of the participating 
districts, the Ji,�· COl,itrolledJat>oratories for. the student. 

The W��·s C�tion I.aw, Title 72, Idaho Code, applies to all' 
public emplo;Yment as-defined:in Section 72-101,lclaho. Code, and to all private 
employment not expleslly excepted by the provisions of Section 72-lOSA, 
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Idaho Code. Sectjon 72-101 , Idaho Code. Public employment as defined by 
Section 72-103, Idaho Code, includes employees and officials of the state and 
of all school districts, including school districts under special .charters. Teach
ers are specifically recognized as being covered by the act. The issue Is raised, 
then, whether or not students who are participating in the practice teaching 
course of the college or university carried out in the schools of a district are 
also covered by the act. 

Where Workmen's Compensation has been extended to an employee of a 
political subdivision of the state, it is generally essential that the person be Wider 
some legal duty to perform the services he renders. It follows that the person is 
within the coverage of the compensation statute as an employee of the school 
district only if there is a contract between the person and the district which gives 
rise to the employee-employer relationship. This is apparently the law even 
where the person performs work which benefits the district. But in the absence 
of the relationship between the person and the district, the person would not be 
covered by the compensation statute. 99 CJ.S. 402-41 1 ,  § § 1 15, 1 16. 

When the student in the teacher education program enters into the practice 
teaching course in a school of a participating district, he does not enter into a 
contract with the district which places him under a legal duty to perform any 
teaching services. Indeed, his ability to perform any teaching service$ is 
determined not by any contract of employment, but rather by the cooperating 
teacher and the college supervisor in conjunction, based on course requirements 
and evaluation of the student. The absence of a contract must neceSsarily 
indicate that there is no employer-employee relationship between the student 
and the participating district, regardless of the benefits which the district may 
receive from the student. Without the existence of that relationship, either 
express or implied, we must conclude that the student who is enrolled and 
participates in the practice teaching course of the teacher education program of 
the college or university wherein he is a student is not covered by the Workmen's 
Compensation Laws. 

OFFICIAL OPINION NO. 73-60 

TO: Tom D. McEldowney 
Commissioner of Finance 

FROM: Richard Greener 

November 1 ,. 197� 

You ask whether or not the offer for sale and sale of securities by a company 
issuing the securities in the State of Idaho would be exempt from the awUcation 
of Chapter 14, Title 30, Idaho Code, provided a commission is not diatse4 by 
the issuer and the order for the securities is sent directly to the issuer. ' 

Section 30-1406, Idaho Code, requires any person who transacts securities 
business in. the State of Idaho as a broker dealer or salesman to iegister ·as 
required by the Idaho Securities Act. A company offering its securities0in'the 
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State of Idaho in .the aforedescrib� manner is certainly conducting business in 
the state as is evidenced by cqnsideration of Section 30-1402(10), Idaho 
Code, which defines the sale and of�er for sale of securities. This provision makes it 
clear that a sale includes every contract of sale or contract to sell or dispose of a 
security; and, likewise, the offer includes every attempt or effort to sell or solicit 
an offer by a security for value. Th.ere is no exception made for situations in 
which the issuer is selling a particular security and is not exacting a commission. 
Clearly, a company engaging in the practices in question would be transacting 
business in the state as a broker dealer or a salesman of securities within the 
meaning of the .relevant provisions. 

Consideration must, therefore, be given to Section 30-1435, Idaho Code, 
which sets forth certain transactions which are exempt from the application of 
the registration requirement! found in the Idaho Securities Act. Consideration of 
this provision indicates quite clearly that there is no exemption which would be 
afforded this type of transaction. A caveat to this position would be a situation 
in which. offers were directed . to not more than ten individuals in this state in 
accordance with/Section 30-1435(8), Idaho Code. It should be noted, however, 
that a situation df this nature is obviously restricted. 

Therefore, it .is the view of this office that the actions in question give rise to 
transactions which are subject to the Idaho Securities Act. Consequently, 
compliance must be had with the registration requirements in order for an 
issuing company to sell its securities in the State of Idaho. 

OFFICIAL OPINION NO. 73-61 

TO: I>ee Tallman 
Department of Finance 

FROM: Richard Greener 
� 

November 1 ,  1972 

You ask whether or not the contracts currently being offered by Good Life, 
Inc., constitutes Securities within the meaning of Chapter 14, Title 30, Idaho 
Code. I .  have rmewed the doCuments involved in this offering and have come to 
the condusion that these do not constitute securities within the meaning of the 
Idaho Securities Act. I must c6riclition this determination, however, upon a 
satisfactory·iricllcation that Good life, Inc., is a stable sound corporation which 
is not Usilig- the sale 9f the franchises in question to obtain risk capital. In the 
event that the corporation is under capitalized, I would be of the view that the 
sale of these frandliR,s could constitute a security under the risk capital theories. 

You �.Uk wheth� ·or not the partnerships being offered by PMF Company 
constitutes · securities; These clearly fall within the definition of a security set 
forth in the IdiJiO SICurities Act- as they are the sale of admitted partnership 
hiterests. ThiS problem his been considered in a previous opinion written by tbiS 
office which indicated that limited partnership shares do constitute securities 
which inlist be registered in accordance with the Idaho Securitie� Act. 
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· OFFICIAL OPINION NO. 73-62 

TO: Alfred E. Miller 
Pesticide Specialist & Registrar 
J?epartment of Agriculture 

FROM: Michael G. Morfitt 

76 

November 2, 1972 

In response to your question of November 2, 1972,in regard to the licensing 
of pesticide salesmen, it is my conclusion that they indeed fall within the 
requirements of the Idaho Pesticide Law. 

Section 22-3402(.x), Idaho Code, defines a pesticide dealer to be "any person 
who sells, offers for sale, or holds for sale any quantity of pesticides". Section 
22-3413  prohibits any person from engaging in the sale of pesticides Without 
first obtaining a Pesticide Dealer's license. Therefore, it follows that the 
salesman, solicitor or sales representative of any chemical company who solicits 
orders or accepts orders from any person in the State of Idaho must be licensed 
as a pesticide dealer under this law. It would make no difference if the salesman 
does not actually deliver or handle the pesticide, or that he does not accept 
payment for the orders solicited. 

In summary then, Idaho law requires any person offering for sale, soliciting 
for sale, or accepting orders for pesticides to be licensed. 

OFFICIAL OPINION NO. 73-63 

TO: Will S. Defenbach 
Chiiinnan, Industrial Commission 

FROM: Stewart A. Morris 

November 6, 1972 

This is in response to your request. for an Attorney General's opinion as.  to 
the effect of the appropriation in the amount of $56,773.00 (as .set forth, in 
Idaho Session Laws, Chapter 367, page 1073) to the Industrial· SpeCial 
Indemnity Fund, upon the perpetual appropriation to that fund set forth in 
Section 12-333,ldaho Code. 

The problem, of course, is that previously, all monies which cameJnto the 
Industrial Special Indemnity Fund were perpetually appropriated to <·the 
Commission to be used for administrative purposes as stated in Section:72-33l, 
and also to pay special indemnity benefits as .  set forth in Section 72�332. 
Notwithstanding this, however, the 1972 session of the Idaho Legislat� 111lld�.a 
special appropriation to the Industrial Indemnity Fund in> �e. amount.6f 
$56,773.00. You have inquired whether . it is the intent Of the �gislaiuJ-� to 
limit the tocil monies to be. expen�ed from that fund to that aniount. · . .  · · · · 

Since the major purpose of the appropriation set forth in Chapter 367 of.the 
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1972 Session Laws was for the purpose of administration expenses, we construe 
the $56,773.00 . appropriation only to apply to and limit the perpetual 
appropriation set forth in Section 72-333 for administrative purposes. Therefore, 
as far as the perpetual· appropriation for the payment of benefits, pursuant to 
Section 72-332, · it is our opinion that the monies remain perpetually 
appropriated to the Special Indemnity Fund for the payment of those benefits. 

Therefore, we conclude that it was the intent of the appropriation to limit 
expenditure from the Industrial Special Indemnity Fund for "administrative 
purposes," pursuant to Section 72-331 to the amount of $56,773.00. The 
. perpetual appropriation set forth in Section 72-333 for purposes of paying 
benefits pursuant tO Section 72-332 is still in effect and is not limited by that 
appropriation set forth in Idaho Session Laws, Chapter 367. 

OFFICIAL OPINION NO. 73-64 

TO: Tom D. McEldowney 
Commissioner of Finance 

FROM: Richard Greener 

November 7, 1972 

You pose two questions relevant to the Idaho Securities Act. These will be 
treated individually in ajd of clarity. 

You ask whether or. not the Chase Manhattan Corporation, a bank holding 
company, registered under the Federal Bank Holding Company Act of 1956, 
which created · as a subsidiary, Chase Investors Management Corporation New 
York (Chase Investors) must file as an investment advisor pursuant to Section 
30-1402(6),Idaho Code, of the Idaho Securities Act. 

It is our view that it is within the prerogative of the Securities Administrator 
to ex.empt the subsidiary from registration as an investment advisor pursuant to 
Section 30-t402(6)(g). This must, however, be accomplished by the promulga
tion ofa rule or order. I would suggest that a hearing be had on the subject so 
that you would have · a record to document the regulations to which the 
subsidiary .:would be sUbjected; This would sUbstantiate the criteria that the 
subsidiary is a person ''not within the intent" of the registration requirement for 
investor advisors in lhe Idaho Securities Act in accordance with the exception 
set forth ill Section 3�1402(6)(g),Idaho Code. 

You also ask whether or. not there are any laws in the Idaho Code which 
relate solely ·to .•franchises; It is our view that the only laws which relate to 
franchises wo.uld .be the Idaho Securities Act should the franchise involve a 
security .·under that •act or . ·the Idaho Consumer Protection Act should the 
franchise involve a ftaud; 
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OFFICIAL OPINION NO. 73-65 
November 8, 1972 

TO: Gerald W. Olson 
Pocatello City Attorney 

FROM: W. Anthony Park 

You, as City Attorney for the City of Pocatello, on behalf of the City of 
Pocatello have requested an opinion on the following questions: 

1 .  Are the incorporated and specially chartered cities of the State of 
Idaho under House Bills No. 565, 698, and 700 entitled to one-sixth 
(1/6) of the excise tax monies received by the state treasurer from the 
motor fuels tax under § 49-1212, Idaho Code, after July 1 ,  1972'1 
2. Are the incorporated and specially chartered cities of the State of 
Idaho entitled to an allocation of unrefunded surplus accumulated in the 
motor fuel refund fund? 

It is our opinion that the incorporated and specially chartered cities of the 
State of Idaho are entitled to I/6th of the excise tax monies received by the 
State Treasurer from the motor fuel tax . under § 49-1212, Idaho Code, after 
July 1 ,  1972. 

. 

We understand you are concerned, because House Bill 565, as amended, as 
amended in the Senate, passed by the Second Regular Session of the 
Forty-first Idaho Legislature (S-.L. 1972 Chapter 281 , page 699) did not 
increase the allocation of excise tax money received by the State Treasurer 
under § 49-1212, Idaho Code, from I/7th to 1/6th as did House Bills 698, 
699, and 700 (S.L. 1962, Chapter 2�3 through 295, pages 739 through 743). 

The passage of the respective bills through the House and Senate can be 
outlined as follows: 

H.B. 565 
H.B. 698 
H.B. 699 
H.B. 700 

Passed 
House 

3/1 
3/10 
3/10 
3/10 

Passed 
Senate 
3/14 
3/17 
3/17 
3/17 

House Concurred 
in S. Amendments 

3/15  
3/18 
3/18 
3/18 

Governor 
Signed Bill 

3/27 
3/27 
3/27 
3/27 

It would · not be reasonable to interpret House Bill 565 as repealing· the 
amendments made by Hquse Bill 698, 699, and 700. House Bill 565 waspassed 
by both the House and Senate before the respective bodies had considered or 
assented to the changes made in §49-1210A by House Bill 700, and ·clearly 
House Bill 565 was simply intended to incorporate the stat\lte as if exiSted- on 
the day the House and Senate considered the amendments· contain.ed m House 
Bill 565, and was not intended to repeal the later considered "package" of bills, 
House Bill 698, House Bill 699, and House Bill 700. 
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The Supreme . Court has repeatedly held that where inconsistent acts passed 
by the same lesiiiat1Ue. th,e latter act will as a general rule prevail. Jordan v. 
Pearce, 91 I�o ��1,Rydalch v. Glauner, 83 Idaho 108. 

In Oregon Short Line R.R. Co. v. Minidoka. County, 28 Idaho 214, (1915) 
the Idaho Supre�.Court Was presented with a case involving an irreconcilable 
conflict between tW() bills passed by the same session of the legislature and 
signed by the GOvenior ()n the same day. The course of events discussed by the 
Idaho Sui>reme CoUrt)n. the Oregon Short Line R.R. Co. case is almost identical 
with the present problem. In the 1913 legislature, House Bfil 74 was introduced 
and passed by the Holise, then amended in the Senate. The effect of the Senate 
amendment wu ·to· ieduce certain mill levies from a maximum of fifteen mills to 
a maximum of five ·· mills; After specific consideration in the Senate, this 
amendment was approved, · and the amendment was later concurred in by the 
House. After this course of events, House Bill 393 was introduced in the House. 
The bfil was long and amended many sections of the school law but did not 
specifically indicate amendments to the maximum mill levy, and instead 
incorporated without change the initial mill levy of fifteen mills. The bill was 
passed and both bills were.signed by the Governor on the same day. The court 
indicated that in view of the length of the bills, and a careful consideration of 
the history of the enactment of the two bills, the legislature clearly had intended 
to and did fix the maximum levy at five mills. 

The second question has heretofore been answered, by an opinion dated May 
19, 1971 , and a copy of that opinion is being provided. While the relevant 
percentages of moneys received by the various funds have changed because the 
amendments made by the 1972 legislature (see the attached memorandum), the 
principle has ·not changed. In essence, the incorporated and specially chartered 
cities of the State of Idaho do.not receive an allocation of unrefunded surplus 
accumulated in the motor fuel refund fund. 

OFFICIAL OPINION NO. 73-66 

TO: Tom D. McEldowney 
Commissio�er of Finance 

FROM: Ridwd Greener 

November 8, 1972 

You pose.an-inquiry concerning the bonding requirements for members of 
the Bo&rd �of: �s of an �dowment Care Cemetery. This would arise in the 
event thatJhe eoUt\'of Dkecton of a cemeteiy authority should elect to aerve 
as a Boaret °'fJ'rustees is te> tile trust fund required to be created and maintained 
for endowment · ciije. 'c:emeteries pursuant to Section 27407, Idaho Code. This 
opinion will �der • problem. 

The Ehd��nt.�;C�tery Act, being Chapter 4, Title 27,/daho Code, 
was aniended jn. 1972, iii Chapter 84, 1972 Session Laws. This amendment. 
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relates to the bond requirements f�r a Board of Directors which elects to 
become a Board of Trustees as to the trust fund reqUired by the Endowment 
Care Cemetery Act. A Board of Directors has this prerogative "under the act. The 
language of this amendment contained in Section 27408,ldaho Coile, provides: 

"(b) Where the trust. is vested in such board of directors as a board of 
trustees, each of said trustees shall file with the commissioner of finance a 
surety bond in the amount of five thousand dollars (SS,000), conditioned 
upon his full and faithful performance of his trust obligations." [Emphasis 
added.] 

It is our view that the crucial word in the above amended provision is the 
word "each". The inclusion of the word "each" clearly requires that each of the 
trustees must obtain a $5,000 bond. Therefore, it would not be permissibte 
under the provisions of this act for an entire board of trustees to obtain a single 
bond in the amount of $5,000. 

TO: Robert Hay 

OFFICIAL OPINION NO. 73,.f,7 

Commissioner of Insurance 
FROM: Stewart A. Morris 

November 9, 1972 

Robert Graves of your Department has requested an Attorney General's 
opinion concerning the legality of certain service fees or commissions being paid 
by Continental Life & Accident Company to various banks incident to its group 
credit life or disability master policies. 

Generally, the bank holding the master group credit life and/or disability 
policies sells the certificates to its debtors through its officers, who solicit and 
explain the insurance and witness the signatures of the debtors. A secretary then 
types Up a certificate of insurance and mails it to the debtor. Each month the 
bank submits a report to Continental Life & Accident on its Form SC 197, 
which is a statement of the insurance issued, gross premiums recei�ed, and net 
premiums remitted to the Company. For these services the bank retains 40%'of 
the gross premium which is indicated on the SC 197 form as a "serviee·fee or 
commission". 

Section 41·1015, Idaho Code, provides that an insurance company· cannot 
pay any commission or other valuable consideration to. any per8<>ri for �rvi�il ,as 
an agent within this State unless such person then holds a curi'ently :valid· 
insurance license. The bank, in the situation pre�nted, is not licensed � aii' 
agent in this State. One exception to the license require�ent, and the�fo� 
presumably to the above restriction on paying · coinmisSio':lS or other valuable 
consideration, is set forth in Section 41-1004(3). That provision essentiillly 
proVides that a person need not be licensed if he merely exercises ministerlal 
duties and secures and forwards information for the purposes of group insurance 
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coverage or for enrolling individuals in group insurance or issuing certificates, 
provided that no commission is paid for such services. 

It "ts apparently the position of Continental Life & Accident Company that 
the 4096 of premiums being retained by the bank is a "Service fee" rather than a 
commission, and that therefore, since the bank is not being paid a commission 
for its services, it need not be licensed. For the reasons expressed below, 
however,·. we do not agree that in the situation presented the bank would be 
entitled to the license exemption set forth in Section 41-1004(3). 

First, it is questionable that in the situation presented, the bank officers are 
merely performing· ministerial duties � securing and forwarding information for 
purposes of group �urance coverage. We feel this provision was· intended only 
to cover the -situation where an employee of the creditor or employer holding 
the group master policy merely fills in and has the insured sign the application 
and subsequently types out a certificate of insurance. If the employee or officer 
solicits . or encourages the person to apply for group coverage, or explains 
benefits of the coverage to be provided (other than perhaps furnishing a 
brochure or other sales literature published by the insurer), that person is 
exercising more than ministerial duties within the exemption contemplated by 
Section 41�1004(3). 

In addition, it is our opinion that the allowance of the sum of 40% of gross 
premiums collected by the bank is a commission, rather than a mere service fee 
or charge. The term "commission," generally connotes the payment of 
compensation on a percentage basis and includes therein a margin of profit for 
the one receiving the commission. See 7 A, Words and Phrases, "Commission," 
pages 557 thiough 561 ,  and the supplement thereto. A "service fee or charge," 
on the other hand, is a charge assessed, not generally on a proportionate or 
percentage basis, but on a basis calculated to recover the expenses incurred or 
involved. See 38A, Words and Phrases, "Service Charge," page 568, and the 
supplement thereto, Since, in the situation at hand, the compensation being 
allowed .to the bank is computed on a percentage basis, and apparently is 
designed to allow the bank an element of profit, rather than merely a recovery 
of costs involved; it is our opinion that such is a "commission" as that term is 
used in Section 41-1004(3) • .  

In view of the above, therefore, Jt is our opinion that in the example Mr. 
Graves has cited, the bank would not fall within the exception to the license 
requirement. Therefore, it appears that both Continental Life & Accident 
Company and the bilnk involved, are violating Section 41-1015 by paying and 
accepting commissions without meeting the license requirements of Section 
41-1003; . ! 
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. OFFICIAL OPINION NO. 73-68 

82 

November 9, 1972 
TO: Marjorie Ruth Moon 

Idaho Commission on Women's Rights 

FROM: Donald E. Knickrehm 

We are pleased to answer your October 16, 1972, inquiry concerning the 
Idaho Fish and Game Department regulations as they affect the wives of 
students attending college or university institutions in Idaho. 

The Fish and Game pamphlet states that "the status of the wife of a student 
(whether she is a student herself or not) is the same as that of her husband." On 
the surface, it seems to say that the wife of a male student who is a non-resident 
must comply with the non-resident regulations when interested in hunting or 
fishing in Idaho. The wife of a student who is a resident, as determined by the 
Fish and Game regulations, is entitled to purchase a resident license for fishing 
and hunting. 

However clear that interpretation is, we do not accept it as a valid one. 

The regulation undoubtedly is based upon the common law principle that a 
wife generally has no power of acquiring a domicile of her own, separate ·and 
apart from her husband. Anderson v. Watt, 128 U.S. 794. If we were to follow 
this reasoning, then a woman who has been an Idaho resident all her life·-., and 
then married a non-resident student here in Idaho - would be requifed to meet 
non-residency requirements for fish and game purposes, until her husband met 
residency requirements; To accept such an -interpretation would· be patently 
unfm. · 

The law recognizes exceptions to the rule that the domicile of a married 
woman is that of her husband, on tile basis that the purpose of silch rule iS the 
promotion of the best interests of the spouses and that when a situation arises in 
which the interests of the spouses are not identical, 1he wife ·should be perinitted 
to choose her own domicile. Garbenon v. Garberson, 82 F. · Slipp� 706· (DC 
Iowa); Katz v. Katz, 330 Mass 635, 1 16 NE2d 213; Schalk v. Schalk, 168 Neb. 
229, 95 NW2d 545; Bernardi v. Benuudi, 42 Tenn. App; 282, 302 SW2d 63; 
Hunt v. Hunt, 72 NY 217, error dismd, 24 L.Ed. 1 109. · 

It is this office's opinion that the Fish and·Game regulations as they· Bffect 
the wives of students contain .such an implied exception. Thus, a·wo� who 
has been a lifelong resident of Idaho and who marries a non•resident •ttending 
college or university here does not lose her residency status for fishing� and 
hunting license purposes. In the same sense, a resident male who· Jnarries a 
non-resident female attending school in Idaho does not have to c:Omply with the 
non-resident regulations, while the wife would have to. -

. . 

If both the husband and wife came from out-of-state to attend schooflie�; or 
if both came from other states and only one-attended school, both wowd ha.ve 
to comply with non-residency requirements before getting fishing andJiunµng 
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licenses in the state. · On the other hand, if the husband and wife from 
out-of-state stayed long enough to acquire residency for fish and game purposes, 
then both could fish and hunt as residents with residency licenses after having 
applied for same. 

Finally, it is obvious that when both the husband and wife are already 
residents and attending school in Idaho, they do not have to worry about 
·complying with non-resident. license laws. 

In swnmary, though the Fish and Game regulations might be interpreted 
strictly to prevent resident hunting and fishing privileges to those women already 
Idaho residents and subsequently married to non-residents at schools in the 
state, this is not an interpretation which this office considers valid. Any woman 
who can prove her residency should not be denied the privilege of fishing or 
hunting in · Idaho merely because she is married to a non-resident student who 
has not yet met the requirements of residency for fish and game license 
purposes. 

No opinion is assigned to this number. 

OFFICIAL OP�ON NO. 73-70 

TO: Seward H. French, III 
BonneVille County Prosecuting Attorney 

FROM: John Croner 

November 13, 1972 

This will acknowledge receipt of your letter of October 25, 1972, in which 
you asked whether a·  second ''wine sale at retail" question could be put to the 
people ofBonneville County.·You related the following facts: 

. I . . . . 

The .. people of BonneVille County signed petitions earlier this year in order 
that the Board of County Commissioners order a special election on the 

· question. The Board of County Commissioners found that the earlier petitions 
were signed by an inSufficierit ·number of qualified electors. The Board decided 
that eJiQUgb inte� had beendenionstrated, however, to justify their calling for 
an ele,ctio11 therilsielves pursUailt to the option available to them under Section 
23�1304(b); 1dah0 COde. - Accordingly, without using the petitions as a base 
therefor, the election was held and the proposal was defeated. Recently, the 
same petitions were re�bmitte�. 

. . . 

In substanC:e9you ask.two qliestions: 
1 .  Wheth� these same petitions are valid pro tanto the number of 
signatures upon them. 
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2. Whether _the question may be again put to the electorate after having 
been once defeated. 

Section 23-1304,/daho Code, provides: · 

"23-1304. COUNTY OPTION - RESOLUTION OF COUNTY COM
MISSIONERS - ORDER FOR ELECTION - FORM OF BAU.OT -
EFFECT OF ELECTION OR RESOLuTION. - There is hereby granted 
to the board of county commissioners of each of the .several counties of 
this state the right and authority to permit the sale of wine, as defined in 
this act, within the borders of the several counties of this state, which may 
be exercised in the following manner: 
(a) the board of county commissloners of each county of this state may, 
by resolution regularly adopted, provide that retail sale of wine, as defined 
in this act, shall be permitted within the county, and upon a certification 
of such resolution to the commissioner of law enforcement, a retail wine 
license shall thereafter be issued for premises within such county so long as 
such resolution remains in effect; or 
(b) the board of county commissioners of each of the several counties of 
this state may submit the question of permitting the sale of wine at retail 
within the boundaries of the county to the electors of the county. The 
board of county commissioners may make an order calling an election to 
be held within said county in the manner provided by law for holding 
elections for county officers. All laws of the State of Idaho relating to the 
holding of elections for county offieers shall apply to the holding of the 
election provided for in this section, except where specifically modified 
herein. Such election may also be called upon written petition of not less than twenty per cent (20%) of the registered, qualified electors- of the 
county for the last general election. In the eventsaid petition is presented, 
the governing body of the county shall, Within five (5) days after the 
presentation of said petition, meet and determine the sufficiency thereof 
by ascertaining whether said petition is signed by the required number of 
registered, qualified electors of the county- affected. In the eyent the 
governing body of said county determines that said petition is signed by 
the required percentage of registered,. qualified electors, said go:ve� 
body shall forthwith make an order calling an election to be held within 
said county in the manner provided by law for holding el�C:tiop$ 'fQr 
county officers. Such election shall be held on a day fixed by th�C:Oqnty 
commissioners not more than thirty (30) days after the call thereof/in 
addition to the other requirements of law, � notice of,el��<>11.;8h@ 
notify the electors of the issue to be vot�d upon at said .  electi.on�/rhe 
county recorder must furnish the ballots to be used in sudl, elec#o�\ivliiCh 
ballots must contain the foil owing words: 

· ·-

'Sale of wine at retail/res,' . .... 
'Sale of wine at retail, No,' . . . . · 

. and the elector in order to vote must inark an "X" opposite one '(i)of the 
questions in the space provided therefor. Upon a canvass o£the·iote8 cait, 
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the county .recorder shall certify the result thereof to the commission-
er . . • .  " 

In answer to your first question, we are of the opinion that the re-5ubmitted 
petitions are valid and the requisite number of signators may be satisfied by 
supplements to the original petitions. The facts, here, indicate that the petitions 
were not the legal basis for the boards' action under Section 23-1304(b),/daho 
Code, in calling the earlier election, and therefore, it seems to us that the 
signatures are still valid though short of the requisite number. However, it is our 
belief that the ·signers of the petitions should be given an opportunity to 
withdraw their . names iii view of the length of time which has elapsed since they 
signed, and in further view of the fact that an election defeating the proposal has 
been held in the intervening period. 

In answer to. your second question, we can find nothing in the statutes to 
indicate • the legislature either intended or provided for one election being 
dispositive of the question. Therefore, under present statutory framework, the 
question of ''wine sales at retail" may be put to the people whenever valid 
petitions are presented to the Board, and the Board must act upon these within 
the time limits prescribed in Section 23-1304,/daho Code. 

OFFICIAL OPINION NO. 73-71 

TO: Gladys Muguira 
Administrative Secretary, Potato Commission 

FROM: Warr� Felton 

November 13,  1972 

I have y:our reetmt letter inquiring as to who is responsible for payment of the 
Potato Commission tax in the case of a consignment for sale or a consignment 
for processing and then sale. 

The'.defulltionsin your act in Section 22-1204 of the term "shipment," that 
shipme11t tak�S plBce when the potatoes are loaded to be transported for sale or 
otherwise Ind·· the term "dealer" which includes any person engaged in the 
b�ess of buY,ing; reeeiviilg, pro�g or selling potatoes for profit or 
reinuneration.�d definition (8) that potatoes are deemed to be delivered into 
the. primary -�el of. trade when such potatoes are sold or delivered for 
ship�er_tt ()r d.div� for canning and or processing. 

Readulg the� d,efinitiom into Section 22-121 1  which says that the tax is due 
When Sllch pOtatoeS are fint handled. in. the primBry channels of trade and that 
the. perso11 first. intro<luCing potatoes mto the primary channels of trade shall be 
responsi1>le . f()r. the . tax •.  and applying _the above definitions to this section it is 
my 0�011 �t.fJie co1:18fgnee is the person who must pay the tax. I, of course, 
am not . �g ()f the . fact that the . grower is still responSt"ble for his · proportj(;ilat� SlWe of the �� but the coDsignee is the person who should be 
remitting the tax. · · 
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· OFFICIAL OPINION NO. 73-72 
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November 13,  1972 
TO: Carl C. Moore 

Manager, Port of Lewiston 
FROM: W. Anthony Park . 

We are in receipt of your letter of November 2, 1972, concerning Clearwater 
Economic Development Association ana the question therein contained: ''May 
the State Planning and Community Affairs Agency contract with Cle&rWater 
Economic Development Association (a non-profit corporation) for regional 
planning?" 

We agree with you that the question can be answered in the affirmative, 
pursuant to Section 67-1911(6), Idaho Code. Of course, the decision to enter 
into sµch a contract is a policy matter for the State Planning and ColJlinunity 
Affairs Agency to determine. · 

OFFICIAL OPINION NO. 73-73 

TO: Laudy G. Tomehak 
Board of Trustees 
School District No. 251 

FROM: James R. Hargis 

November 13, 1�72 

We Wish to respond to your le*r of October 20, 1972, received by this 
office on October 24, 1972, wherein you expressed your . opposition to the 
unexcused absence policy of District No. 2SL You have asked for:an.opinion 
from this office on the subject. ' 

Whether or not a policy is arbitrary is a factual, not a legal, conclusio�, based 
in part ott what the policy is and in part on how it is administered. $Uiim].ess 
alone does not render a policy arbitrary' although it may very well be: an eleµtent 
for consi�eration. We can find no statutor:Y or· current · case .  18.w. clirectlY." ,rniSing 
the �ue of attendance policy and grade cutting� although .tb,�fy ,i( '�l��r 
authonty to the effect that a student may be expelled for absen� or -tardiness 
without sufficient cause. But we can find nothirig whi� �th'.er 'siipi>9!ts or 
.denies grading sanctions as a penalty for unexeused absences� Althoup � may 
have some resemtions about the success of defending the· policy' shOiitif::it be 
challenged, we cannot say as a matter of law that the policy u adopted ·is 
arbitrary and therefore void. . ' "  : . ' l\ 

One element whi<lh does cause us s0me c0ncem is the definitidn t>f�:Xeused 
absence . .As the District No. 251 r8gu)ations are P.�sen:�y Written���� ciue 
to death or illness are classified as excused.abseriees. Iil eitb.er �:&;tiler the 
student nor his parent has .any c0ntrol over those events. We ife. of�·t;;piJ.nc:m . ·'• . ·� ' ;·. ·,;� . "'" . '  . . . .  ' 
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that if there are other events over which neither the student nor his parent has 
any control and which w�uld require � student's absence, then to penalize the 
student for the absence by either grade cut or suspension might very well be 
arbitrary and unreasonable. 

OFFICIAL OPINION NO. 73-74 
November 15,  1972 

TO: Lester Brown 
Mayor, City of Sandpoint 

FROM: W. �thony Parle 

I am in receipt of your letter dated the 9th of November, 1972 in which you 
posed the · following question: What is the effective date of a constitutional 
amendment which is passed by a majority of the electorate at a general election? 
And, more specifically, what is the effective date of House Joint Resolution 73 
as it related to the percentage of votes necessary to pass sewer-water revenue 

· bond issues? 
Article XX, Section· 1 of the Idaho Constitution provides: 

"* • • if a majority of the electors shall ratify the same, such amendment 
or amendments shall become a part of this constitution." 

The next question necessarily beeomes, ''When does ratification take place?" 
The case of Haile v� · Foote, 409 P .2d 409 held: "Constitutional provisions are 
self:executing. wJlen there is a manifest intention that they should go into 
immediate ef(e�, • � :" 

Cooley, in his work on Constitutional Limitations, 8 Ed., Vol. 1 ,  p. 170, 
states: 

"A constitutional provision does not lose its self-executing quality merely 
because it provides that the . legislature shall by appropriate legislation 
provide for carrying it into effect; and the mere fact that legislation might 
supplement and add to or prescn"be a penalty for the violation of the 
self-executing provisions does not render such provision ineffective in the 

· 
absence of Such legislation." 

Based ul:)On the foregoing, it is the opinion of the Office ·of the Attorney 
General that the effective date of the constitutional amendment submitted to 
the electorate in House Joint Resolution 73 is the 7th day of November, 1972. 
Therefore, only a simple majority of the electorate votes is henceforth necessary 
to pass revenue bond issues as . they relate to sewer and water proposals. The 
sewer-Water .ieven� · bond election of the city of Sandpoint to be held on 
November 21st wm,·of eourse, be subject to the effect of the amendment and 
you should be guided accordingly. 
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. OFFICIAL OPINION NO. 73-75 

TO: A. J. Eiguren 
November 20, 1972 

Assistant Administrator, Environmental Protection Division 
Department of Environmental Protection & Health 

FROM: G. Kent Taylor 

The office of th!' Attorney General is in receipt of your letter dated 
November 3, 1972 in which you posed the following question: ''May the Board 
of Environmental Protection and Health adopt the board regulation which 
would allow the ·payinent of less then 25% of the estimated reasonable cost of 
sewer treatment facilities as set forth in Section 39-3604?" 

Section 39-3604A. states, in pertinent part: 
"The Idaho board of health inay make payments of twenty-five per cent 
(25%) of the estimated reasonable cost of the project where water quality 
standards have been established for the waters into which the project 
discharges and where such action will result in a federal grant of not less 
than fifty per cent (50%) of the estimated reasonable cost of the project." 

As you can see, the language set forth in this Section contains the perrliissive 
word "may" which means the board has discretion as to the amount -of its 
contribution. Since it is my understanding that under the current federal water 
act the contribution of the Federal government can be 75% of the total cost, it is 
obvious that the board will want to exercise the discretion permitted by 39-3604 
so as to reduce the 25% state match formerly requiredr 

Accordingly, it is the opinion of the Office of the Attorney General that an 
amount less than 25% of the estimated reasonable cost can be contn"buted. 
Based upon this opinion, I would suggest that if there is a culrent board 
regulation requiring a 25% contribution, the same should be amended to read 
that 2�% or less may be contributed by the state as its share of the project cost. 

OFFICIAL OPINION NO. 73-76 

TO: Stephen W. Boller 
Blaine County Prosecuting Attorney 

FROM: W. Anthony Park 

November 22, 1972 

This will acknowledge receipt of your letter of .October 27; 1972�' u1 w.Jllch 
you asked that this office render ·an opinion· upon the· eoflStifuti<>nAA.W of 
Section 36404,Idaho Code. · · · ·· · · · · · · · · 

In pertinent part, Section 36404,/daho Code, provides: 
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"Any person over the age of twelve (12) years who has been a bona fide 
residen� of the state of Idaho for a period of six (6) months last preceding 
the application fot a license, . . . shall be entitled to receive . . .  a fish and 
g8me license • .  ·." 

. You stated your question as follows: 
"Are .the provisions of section 36404, Idaho Code, unconstitutional in 
view of the recent United States Supreme Court decisions relating to 
residency requirements for .voting, welfare, and others?" 

You will find enclosed a copy of an opinion dated June 9, 1972, issued by 
this office relating to the constitutionaltiy of Idaho's durational residency 
requirement as it pertains to voting . 

. In that opinion, you will note a discussion of the recent United States 
Supreme Court·decision in Dunn v. Blumstein, 92 S. Ct. 995 (1972). The court 
in Blumstein found that there were two fundamental rights threatened when 
Tennessee imposed . its one year durational residency requirement on new 
residents of the state: (1) The right to travel freely among the several states, and 
(2) the right to vote. The court found that a person desiring to move to 
Tennes5ee · · would necessarily have to make a choice between these two 
fundamental rights. Inasmuch as the right to vote was "fundamental" the court 
found that the · State - of . Tennessee must demonstrate a "compelling state 
iilterest" in order that the · statute withstand the constitutional chanenge. 
Tennessee was unsuccessful in its attempt to convince the court that there was a 
"compelling state interest" for the imposition of the one year residency 
requirement, and thus the court ruled that Tennessee's requirement was violative 
of the Equal Protection Clause of the Fourteenth Amendment to the United 
States Constitution as it burdened the right to travel. 

The United States Supreme Court ruling in Shapiro v. Thompson, 394 U.S. 
618, 89 s:ct, 1322, 22 L.Ed.2d 6do (1969) held that any classification of 
citizens w}licll ·• seryes to penalize the exercise of their constitutional right to 
move from State to state, unless sho\VD t9 be necessary to promote a compelling 
govemniental interest, · is unconstitutional, and a state statute making such a 
classification is in violation, of the equal protection clause of the Fourteenth 
Amendment. 

- In Shapiro, d1Jrational residency statutes were put into question relating to 
welfare recjpients� The court found that a one-year durational residency Statute 
imposed upon 'new.bona fide residents by a state which denied any benefits to 
new . reside11ts · f9r one yearc impermissl"bly burdened· th� fundamental right to 
trawl freetY among the states. It iS inlportant to note that in both Blumstein and 
Shapiro a new bona fide . resident coming to a state was absolutely denied a 
particular righfaccorded other residents until the durational period was satisfied. 

we · see a distinction between these fundamental rights, which ·the court 
reviewed in Shapiro and Blumstein and Idaho's six month durational residency 
law. 

- · · 
· 

Idaho does not attempt to deny anyone a fish and game license based upon a 
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durational reside�cy. The sole criticism·is.that bona fide residents who have lived 
in the state less than six months are treated differently from residents who have 
lived here for more than six months With respect to the cost of a license; 

The net effect of Section 36404,Idaho Code, is to group bona fide re6jdents 
who have not lived in the state for six months with non-residents. · 

The question which must first be answered · is whether a state may 
constitutionally discriminate between residents and non-residents in the'issuance 
of, and fee charged for'fish and game licenses. We think that such may be done 
with certain limitations. 

The United States Supreme Court has discussed the validity of state fish and 
game statutes which treat residents and non-residents unequally. The general rule 
appears to be that a state may constitutionally impose a higher license fee for 
non-residents than it does for its own residents so long as there·is a legitimate 
state interest advanced, and the higher fee does not have a totally exclusionary 
effect upon non-resident license applicants. 

The court in Toomer v. Witsell, 334 U.S. 385, 68 S.Ct. 1 156, 92 L.Ed. 1460, 
stated at page 1472: 

''The state is not without power, for example to ·restrict �e type of 
equipment 11$ed in its fisheries, to graduate license fees according to the 
size of the boats, or even to charge non-residents a differential· which 
would merely compensate the state for. any added enforcement

· 
burden 

they may impose or for any conservation expenditures from taxes which 
only residents pay." 

We do not see where Idaho's fish and game license fees charged residents and 
non-residents is materially different from those which the Supreme Colirt said 
were allowable in Toomer v. Witsell; supra. Further, we do not see where the 
higher cost to non-residents necesSarily has a totally exclusionary .effect upon 
those desiring to purchase such licenses. . (The ratioruil . basiS for . the 
discrimination is thus met when Idaho sets forth the additional cost burden of 
enforcement occasioned by non-resident hunters and fisherinert.) Fuith�r. idaho 
taxpayers are thereby assisted by non-residents in financmg consen.atio� 
programs from which both. residents and non-residents who hunt .iin4 Jim in 
Idaho benefit. We are of the opinion, therefore, that Idaho may perinissi"bly 
impose a higher fee for non-residents than it does for residents. 

· 

The remaining inquiry is whether . idaho can constitutionally �· �ona 
fide residents who have lived in the state for less than Six 'months as 
non-residents thereby compelling . the payment of the higher 'fee. hi Sh9rt� the 
question is whether all state imposed durational residency iequife#i�l)is . are 
invalid. We think not. · · · · 

' '· ·  
The court in Shapiro v.  Thompson, supra, at 1333, in 1969, left the question 

open by stating: , · · :'' 

"We imply no view of the \lalidity, of waiting-periocf or :;residence · 
requirements determining eligibility . to vote, eligibility for tuition-free 
education to obtain a license to practice a profession, to b,� .o� tisJ1. ,�d 
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so forth . •  . ... 
In Suffling v. Bondurant, 339 F. Supp. 257, the United States District Court 

for the District of New Mexico held that the rule requiring six months residence, 
a period which may commence a8 late as the day of the bar examination, 
provided a reasoriable time for examination of character and fitness and did not 
deny applicants equal protection or unduly penalize their right to interstate 
travel. 11lis case was affnmed by the United States Supreme Court on November 
20, 1972. [No Cite] Thus, it appears that state imposed durational residency 
requirements ai'e not, per se, unconstitutional. 

As discussed above, the Blumstein case in 1972 stands for the proposition 
that state imposed durational residency requirements are invalid as a 
precondition to voting. The reasc>n, again, is that the right at stake is 
fundamental and a "compelling state interest" could not be demonstrated to 
sustain · · itS validity. Huriting and fishing has never been held to be a 
''fundamental right'' of man; in fact, some courts have viewed it as a mere 
privilege conferred by the state. State v. nee, 69 Wash. 403, 125 P. 168. Since 
we are of the opiliion that the right to hunt and fish is not a fundamental one in 
the category of voting and/or travel, there is no requirement to show a 
"compellh1g state interest" to justify the durational residence of six months. 

A state may treat a class of citizens differently without offending equal 
protection of the laws so long as the classification is not made on an arbitrar}t or 
capricious basis and so long as it reflects a policy based on reason. (Caesar v. 
Williams, 371 P.2d 241 , 84 Idaho 254.) We do not see where the classification, 
here, can be sai4 to be arbitrary and capricious, and without any rational basis, 
and we . know of no case which has held these kinds of durational residency 
requirements invalid. 

:Therefore; it is my respectful opinion that Section 36-404, Idaho Code, is 
valid and enforceable in this state. ' 

OFFICIAL OPINION NO. 73-77 

TO: Glenn Nichols 
Director; State Planning & Community Affairs 

FROM: Doilald E. Knickrehm 

November 22, 1972 

We are pleased to respond to the two following questions posed by your 
agency: 

(1) May a cowity planning and zoning commission hire counsel to advise 
and asSist it, aDd 
(2) · Do idabo Counties· haw authority to regulate subdivisions under Title · 
50;Chapter 13,/daho Code, or other statutes ofldaho? 

There is no clear answer to the first question. Planning and zoning 
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commissions, witttln the limit of their appropriations, are authorizecl to "employ 
such employees and technical advisers as are deemed necessary for [their) 
work." Section 50-1 13, I.C. Article XVIII, Section 6, oftheldaho ainstitution 
provides that the county commissioners "may employ counsel when neceSSiry". 
And Section 31.S 13,  I.C., provides that the county commissioners may employ 
counsel to conduct the prosecution or defense of actions to which the co1lnty is 
a party. 

These sections all seem to indicate some authority for the -.planning and 
zoning commission, at least through the county commissioners, to hire counsel 
to assist the agency in the execution of its partieular duties. 

-

Some cloud hovers over that conclusion for a number of reasoliS. First, 
Sections 31-2604 and 31-2607, I.C., respectively provide :that it is the duty of 
the county prosecuting attorney to prosecute and defend all actions in which the 
county is interested, and that it is his duty to advise -the commissioners and 
other county officers when requested tq do so. These provisions raise the issue 
of unlawful usurpation of the functions,of the county prosecuting attorney by 
the hiring of other legal counsel. 

Precisely this issue was involved in the case of Meller v. Board of 
Commissioners of Logan County, 4 Idaho 44 (1894), -which iilvalidated a 
contract let by the county, hiring general private counsel for the . county for a 
two year contract period. The case is bf questionable authority today because 
the constitutional provision upon which it was _based has been significantly 
altered. Its precise effect today, none�eless, is unclear. 

The case of Conger v. Commissi{Jners of Latah County, S Idaho 347 (1897) 
makes it clear that counties generally may not hire private co.unsel to prosecute 
criminal actions, but does recognize the authority of a county to employ co'unsel 
in matters within their jurisdiction and control ''when necessary" (see. �cle 
XVIII, section 6,ldaho Constitution), and indicates the words "when net:essarr" 
mean when the "district attorney" is for some reason unavailiible to the 
commissioners at that moment. This limitation is probably only dicta. On the 
other hand, the Idaho Supreme Court specifically upheld the hiring of priwte 
counsel by the Shoshone County Commissioners ("to perform certain . legal 
services for said county") in Anderson v. Shoshone County, 6 Idaho.76 (1898). 
It does appear in that case, however, that the court would have been williilg to 
give at least some cursory examination to the issue of "necessity?': of hiring 
counsel, had that issue been raised by the litigants. The: subseqiie�t - �.-of 
Barnard v. Young, 43 Idaho 382 (1926) indicates further that'\vmte a fiiidiDg 
of "necessity" by the county commissioners must be made prior to �.�g of 
private counsel, that finding will not be closely examined by the cotirtS; arid is in 
fact a matter generally within the discretion of the commissioners, _ 

Finally; the case of Clliyton v. Bam�� 52 Idaho 418 (19�2) .'�es it 
reasonably clear that private counsel must be hired · by tile -�unty 
commissioners, and not the planning ani:hortirig c0riunisSioji-: · - · · ' ·'. _ - · 

No clear answers to the. question posed_ spring from this j�ble- of a�tboritY. 
It may be said with reasonable certainty that the cotinty coirulllssi6ners�:upon 
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application . of .the planning and zoning comnusston, could authorize 
employment of coiinsel by the planning and zoning commission for a particular 
caSe. The employmen.t of counsel on a retainer basis for a lengthy time period (a 
year or tWo) to handle all planning and zoning problems is arguably allowable, 
but not indisputably so. A resolution cif the county commissioners recognizing a 
necessity therefor, and reciting some facts ·in support of the finding of necessity, 
would add sigriificlntauthority to the employment. The employment of counsel 
directly by the planning and zoning commission is more questionable. Though 
not · clearly · unlaWful, the ·balance of existing authority indicates that private 
counsel mUst be hired through the county commissioners themselves. 

The second of the questions posed is suscepu'ble to a more succinct, definite 
answer. The provisions of Title SO, Chapter 13, Idaho Code, and particularly 
Sections 50-1306 and 50-1308, authorize county regulation of subdivisions to 
the same extent � cities are authorized in Chapter 13 to regulate subdivisions. 
Items which may be 'considered in approving or disapproving the plat are 
indicated, in SectiollS 50�1306 and 50-1308. Finally, Section 50-1306, Idaho 
Code, . as recently amended, allows counties as well as cities to adopt their own 
definition· of a subdivision in lieu of the definition set out in that section of the 
statutes. 

OFFICIAL OPINION NO. 73-78 

TO: Weaver Bickle 
Director, Drivers' Service Division 
Department of Law Enforcement 

FROM: Jay F. Bates 

November 22, 1972 

You ha\re reqUested an opinion on the correct procedure to follow when a 
driver agrees to and enters upon a Driver Improvement Counselling program and 
subsequently, for whatever reason, fails to complete the program or to abide by 
the tenm of the igreement. 

In• Substance,· the 'issue is upon recommendation of the counsellor that a 
revoeation 01' suspension issue summarily without according the driver a new administratiVe heiring. · 

I will assume, for purposes of answer, that the agreement which has been 
signed !Jas;�nof been modified. wU:hout a driver's consent nor conditions added 
subseq�t t9 the .si&ninB· If.there has been an oral modificatfon or .if there have 
been new conditions added, the proper course is a19/ays to obtain a new signed 
agreement. If the contract of the driwr is one which requires the imposition of 
additional restrictions or requirements and the driver refuses to execute a new 
agreement of course we would have to rely uP<>n the contents of the original . 
agreement to enforce compliance. Where new conditions are added and a driver 
does not agree,.  then · I think that he is entitled to an administrative hearing to 
determine whether or not those conditions are reasonable and because of driver's 
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conduct. Taking �e basic assumption that there is simply a clear violation of the 
executed agreement or, a failure to enter into the program after signing · the 
agreement, a summary suspension or revocation is the.corre� procedure. 

The above conclusion, that summary suspension or revo�tion is proper, is 
justified if we would look at this with a proceeding as we would any other court 
proceeding. For analogy, i{ there has been ajudgment in.a civil case based either 
upon the facts presented, or if there has been a stipulated judgment approved by 
the Court, then nece�y the issues which led up to that judgment are nierged 
in the judgqient and the party against whom it runs, is bound by . the terms 
thereof. It iS inconceivable that any person could expect an endless number of 
administrative hearings because he may become dissatisfied with the terms of an 
agreement which were fairly reached and which form the basis of alloWing him 
restricted driVing privileges on the highways of the state. This type of attack 
most surely does not obtain in the court structure, nor ·does it prevail in the 
administrative procedure structure. In the court structure if a party is dissatisfied 
with the judgment originally he may appeal. In an administrative proceeding 
(quasi court)� if a party is dissatisfied with the initial decision he may seek judicial review or, through our abortion of an administrative procedure act, take 
an appeal. Once the factors have been determined,judgment entered and appeal 
time expired, then, of course, the issues become res judicata. All that is required 
in the administrative proceeding is that due process of law be accorded of b.oth 
parties to the' administrative proceeding, and once that has been done, no person 
has room for complaint. 

Equating the driver's agreement to enter into the Driver Improvement 
Counselling Program with a factual determination in court, it is easy to see that 
the consent to enter into the program is, in fact, an admission of the facts which 
would justify suspending or revoking his license in the first place. By entering 
into the agreement the driver, in effect, is obtaining from the State ofldaho 
leniency, because instead of an unquaijfied suspension and revocation he is 
entitled to drive with restricted privileges during the terms of the agreement. 
There is no fault with this type of procedure. Equally, there is no difference, 
equating still further, in the agreement to enter into the driver improveinent 
counselling program than a plea of guilty to a basic criminal charge of, say, 
driving while under the influence. Once the subject appears in court . and . has 
entered his plea of guilty, the conviction can be entered. And, frankly, from a 
plea of guilty, there is nothing to appeal from, assuming that the basic 
constitutional rights of the subject are protected and he made a knowledge.able 
plea to the charge. 

If you accept the analogies above, then there is no problem in a�cepmig'the 
conclusion that upon a non-compliance with . the terms of the agreement 
suspension or revocation may summarily be issued. 



9S 

TO: 

OFFICIAL, OPINION NO. 73-79 

John p, Molitor 
Registrar, Public Works Contractors 
State License Board 

· 
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November 27, 1972 

FROM: James G. Reid 

In. your letter of November S:� 1972, you inquire as to whether or not the 
Grandview Water ·. and Sewer Asliociation of Grandview, Idaho, is a "public 
agency". ! 

The Grandview Water and Sew�r Association, Inc., was incorporated pursuant 
to Title 30, Chapter 10, Idaho Code, which authorizes the incorporation of 
non-profit cooperative associatio�. 

The Idaho Supreme Court in construing portions of Title 30, Chapter 10, 
Idaho Code, held in the case of Sutton v. Hunziker, 15 Ida. 395, 272 P .2d 1012 
(1954). that a· non-profit cooperative corporation organized to serve electric 
CUitent through its members was not a ''public service" corporation and, as such, 
was not req'uired to serve anybody but its -members. Using the above reasoning, 
it would appear that if the purposes to which the Grandview Water and Sewer 
Assodation, Inc., was established would be solely for the benefit of the members 
of the association and not for the "public" at large, then the Grandview Water 
and Sewer Association could not be construed as being a "public qency". 

Article II of the Articles of Incorporation of the Grandview Water and Sewer 
Association, inc., let forth the nature of business and purposes of the association 
and, in part, reads as follows: 

" . . .  to associate its members together for their mutual benefit, and to 
that en:d · to construct, maintain, and operate a .private water and sewer 
system for . the supplying of water for domestic, livestock and garden 
purposes, and for the collection, treatment and discharge of sewage for its 
members, and to engage in 'any activity related thereto . . .  " [Emphasis 
added.] 

In the. Articles of:lncorporation, it can readily be seen that the purposes to 
which the>lllliociation was created was not to benefit . the public or the 
community. atJarge but was meant solely for the benefit of its own membership; 
therefore, .it is the, opinion of this office that the Grandview Water and Sewer 
Association, Jn(:., is not a public agency. 
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TO: Mary Kautz 

OFFICIAL OPINION NO. 73-80 

Washington County Clerk, Auditor & Recorder 

FROM: John F. Croner 

96 

November 29, 1972 

This letter is in response to your telephone inquiry regarding whether this 
office had made any final determination regarding the construction to be given 
Section 31-819,  Idaho Code. This office has received numerous inquiries 
regarding whether that section requires a monthly itemization of expenditures to 
be published in local newspapers. 

After having concluded our research we have decided that ·the language of 
that section is sufficiently confusing to make us reluctant to reverse the 1959 
opinion issued by this office. We, therefore, will abstain from rendering an 
opinion which reserves the 1959 expression of this office. 

We might suggest that the county officials who are displeased with the 
construction given that Statute in i9S9 contact a given county attorney and 
enlist his aid in drafting an amendment which would achieve the desired end. We 
believe that in this way there will be certainty regarding what the law reqtµres 
relative to monthly publication. The only other alternative is a lawsuit all the 
way to the Supreme Court to finally determine the question with statewide 
import. The latter would not resolve the problem, however, for at least a year. 

OFFICIAL OPINION NO. 73-81 

TO: D. F. Engelking 
Superintendent of Public Instruction 

FROM: James R. Hargis 

November 29, 1972 

We wish to respond to your request for our opinion on the education of the 
exceptional child in general and the situation in the White Pine School District in 
particular. As we understand the facts which give rise to your inquirf centers 
around Lisa Gash, the six-year-old child of Mr. and Mrs. Wayne C; Gash� 'RoUte 
No. I ,  Troy, Idaho. Section 33-2002, Idaho Code; defines the exceptional cliild 
as one whose handicap is so great as to require special education and speciitl 
services in order to develop the cliild's fullest capacity. The deflllition includes 
the child who has an auditory impairment. You have informed us that lisa Gash 
has such an impairment. 

Section 33-2001 , Idaho Code, distributes responSI"bility for the education of 
the exceptional child. The school district is responSI"ble for and shall provide for 
the education of those children who fall within the definition of exceptional 
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children and who are children of parents or guardians · resident in the district or 
who are · residentS themselves. The State Board of Education shall determine 
eligibility criteria for the exceptional children through evaluation done by 
testing and other sources. The State Board is also to set standards and 
qualifications for teachers, programs, equipment, and physical layout used in the 
teaching of the exceptional child. The school district may not ignore or 
otherwise lefuse to Provide for the education of any school age child simply 
because the child is within the definition of the exceptional child or because the 
district does not have programs, teachers, equipment or other capabilities to 
meet the needs of that child. In short, the financial or other burdens must be 
borne by the district and cannot be excused simply because there is a financial 
or other burden. What is the extent of that financial burden is not discussed here 
because we do not yet see it as an issue to this opinion. 

The real iSsue is not whether or not the school district is respo�"ble for 
providing for the education of the exceptional child, but rather the issue is how 
the district fu18lls that respoJlSloility. Section 33-2001 ,ldaho Code, imposes the 
duty (responsibility) for providing the education of the exceptional child on the 
school district: "Each public school district is responsible for and shall provide 
for. the education of exceptional pupils resident therein." Does this mandatory 
language require the school district to establish programs and educate the 
exceptional child? We think not. A school district may, of course, provid� for 
the education of the exceptional child by establishing such programs to meet the 
needs of the exceptional child. However, we are of the opinion that a school 
district has alternatives open to it in order to meet the obligation imposed on it 
by the ugiSJature. Section 33-2004, Idaho Code, permits the trustees of a 
school district to contract for the education of exceptional children by another 
sch�l district or by any private or public rehabilitation center, hospital, or 
colporation approved by the State Board. School districts may also jointly 
establish and support special education classes and employ itinerant personnel. 
Such classes and personnel must meet the same standards and qualifications 
established . by the State Board. If a school district does not establish its own 
programs for the education. of the exceptional child, it must choose one of the 
alt�mati\tes provided by law. 

The choice of available alternatives, we assume, is to be made with the best 
interest of the exceptional child paramount. We do not presume to define or 
othenvlse. limit what . elements a school district board of trustees should weigh in 
selecting one. of the alternatives. for educating the exceptional child, but the 
wiShes of the parents of that child certainly must be considered by the trustees. 
In other words, the dloice -of alternatives shoUld be readied by the cooperative 
efforts of the parents, district, _and the state. 

Iii the fact . situation · prelented, · we ·.are of the opinion that it is the 
responsibility of;the· Wllite Pine District to provide for the education of lisa 
Gash • .  How that c>bHSation. is fulfilled should be a coope.rative effort by the · 

district, parents, and . the. state. Thia office cannot determine which alternative 
available iS the best or least burdensome. But whatever alternative is dlosen, it 
must nieet the best interests of the child. 
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OFFICIAL OP�(),N �O. 7��� 
No opinion is assigned to this.number. 

OFFICIAL OPINION·NO. 73-83 . ·.· 

· December'.6�: }972 

TO: Dr. James A. B!!X 
Administrator . 
Department of Environmental Protection &'Hehlth 

FROM: G. Kent Taylor 

The Office of the Attorney General is in receipt of your-letter dated. the .20th 
day of November, 1 972, in which )'OU a,sk quest:ions:conpeµUngJ}).� d'\1ties_q(the 
Secretary of the Board of Envitonmental Protection and .Heilltli arid alscdhe 
enforcement powers of the Administrator . •  The JolloWfug JS': subifil.tUdO'iii 
response to those questions. 

, 

. . . • . 
· . .  ' ·. , ; : '.,'. ,· , ;  ·;.-' . .':. " 

It should first be noted that the Secretary of the· Board is elected' byAbe 
Board to serve in that capacity and bas the same. voting.rights and responsibilities 
as do the other members of the' Board; · · however; there : are . additional 
respoDSl"bilities imposed upon the Secretary whicll 1 iJiclude 'the:attestation of 
rules and regulations which are adopted by the Board� Sectiort>'7',8. ofHo1iSe Bill 
610, 1972 Idaho Session Laws, provides: · : ' . · · · ;  . · .  . " ': : 

" . . .  every regulation adopted blthe aoard sh8J1 state the date oq\vhicliit 
becomes effective and a copy th�reof'duly atteSted by th'e' Secrefazy'bf the 
Board . .  ; ." " · · ' ·  · ·  · · " ·• · '  

Please find attached the attestaioty lan�e. whicll show4 .. a_CCQillpapr, .all 
rllies and regulations adopted by the Board. . . · . . . , ; . . 

It is the opinion of the Attorney General's Offiee that it. is ·not necessaiy•fo 
have an attestation by the Secretary before the rUte or regulation is\ebforceable. 
However, I wowd suggest that all rUtes and reglllatioits adopted by; the:Board 
since the effective date of House Bill �10 showd be attested fo by the·Secretaiy 
at the next Board meeting. : 

. . . .. : · - �  . .  i ·  

Secondly, Section 53(n}ofHouse Bill 610 provides: · . : •  -<• '<'· 

.� . . .  the powers and duties of the adiDinistriitOr # 'iilclillie;:t>uhiofbe 
limited to the following: . 

· 
. .  · . .  . : · · " ·  · ' :  " : <· .. ,,,; L.;··< 

* * * l . - .  

The enforcement of all laws, rules,' regulations; codes 'and· :statiwds 
relating to environmental prote�tion !Ul,�J.iealtJ:i.'.' . , . .  , i.: ' '.' ;, u; 

It is the opinion of this office that such general authority:gives:untO'you;the 
power and the responsibility of enforclng 'all 'rules: and ,regutatiOns<pa'sSeclfarid 
adopted by the Board ofEnvironrnental'ProteCtioinmd He8J.th. :. ' 

· · · . . 
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Thirdly, the . �tutes under which we proceeded in the CaJdwell Nursing 
Home case were Section 39-1307, 39-1 17, 39-1 19,/daho Code, as transferred to 
the administrator and the Department of EnvironmentaJ Protection and Health 
by Sections S(l), S(3Xt), and S(3Xn), of Chapter 347, 1972 Session Laws. 

OFFICIAL· OPINION NO. 73-84 

TO: Rudolf D. Barchas 
Junior College District 

FROM: John F. Croner 

December 1 1 ,  1972 

This will acknowledge receipt of your letter of December 6, 1972, in which 
you asked that this office review the procedure by which a Junior College 
District election was being conducted. 

You related that there were two Junior College District trustee seats to be 
filled at an election to be held on December 19, 1972. One seat would be for a 
two year term occasioned by the death of a trustee and the other would be for a 
full six (6) year term. The clerk of the Board of Trustees arranged fo� the filing 
of candidate petitions in a manner such that there would be separate elections, 
for each seat, and pursuant to such arrangement five (S) candidates filed for the 
six {6) year seat, and two for a two (2) year seat. 

In substance, your inquiry was whether, pursuant to Section 33-2106,Idaho 
Code, the trustees should run at large as opposed to the separate election scheme 
which was being followed. 

Before turning to your specific question, we think it noteworthy to point out 
that the statute with which the election officials in a Junior College trustee 
election have to work is wgue, incomplete, and definitely needs legislative 
attention. 

In pertinent part, Section 33-2106,/daho Code, provides: 
"Notice of election, the conduct thereof, the qualification of electors and 
the canvass of returns shall: be as prescn"bed for the election of school 
district trustees, and the board of trustees shall have and perform the 
duties therein prescn"bed for the board of.trustees of school districts. As a 
condition of voting, .. an elector shall execute an oath before a judge or 
clerk of election to the effect that such elector is a school district elector 
and a resident of the junior: coll�ge district. 
The. pe�n or. persons, equal iJi number to the number of trustees to be 
elected for ,  regular or unexpired terms, receiving the largest number of 
vote� sball �e decl8red elected.,, 

From. a reading of the statute !we cannot say that the holding of separate 
elections is wrong. We can see, w�ere the statute can be read in two different 
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ways, and in � respect it is clear that the legislature should amend the 
above-quoted provision. The officials in charge of oonducting a Junior College 
district trustee election are required to employ the provisions applicable to the 
general conduct of school trustee elections as far as · practicable. Because the 
school district trustee elections are always separated by zones, as oj)posed to the 
at-large status of Junior College district elections, many questions are left 
unanswered, and we appreciate the problems which arise when a Junior College 
District election is required to be conducted in substantial. confonnity. 

Section 33402, Idaho Code, wlllch relates to the conduct of school elections 
provides, in part, 

"It is intended that no informalities in the conduct of school elections 
shall invalidate the same if the election shall have been otherwise fairly 
held." 

We cannot see where the holding of these two elections separately is patently 
unfair, nor can we see, given the ambiguity of the statute, where the election 
officials have acted incorrectly in any other procedural manner. Indeed, a more 
unfair result, both for the voters and the candidates, might be reached if the 
election procedures were changed at this late date. 

Therefore, it is the respectful opinion of this office that the holding of 
separate elections for each of the two Junior College District trustee seats is 
according to law and said elections should be valid. 

OFFICIAL OPINION NO. 73-85 

TO; Glenn W. Nichols 
Director, State Planning & Community Affairs 

FROM: James R. Hargis 

December 12, 1972 

We wish to respond to your letter of December 6, 1972, wherein you asked 
the following question: 

"Can the public members of an existing non-profit corporation orgallized 
under Title 30, Chapter 10, Idaho Code, simultaneously orgaliize under 
the joint powers statutes set forth in Sections 67-2326 through 67·2333, 
Idaho Code?" 

You have also concisely set forth in your letter the history of Ida-Ore and 
, C.E.D.A., which are non-profit corporations, and which ba'Ve as-'meJilbers, local 

units of government. Since you have set f()rth the facti.uil blsiS for your 
question, we will refrain from a reiteration ofthose bases. :, :, : : 

To answer your queStion specifically, we know ofnc:i legal iinpedim,eht which 
would prevent or otherwise prolu"bit the public members: frotjl' irga!>izing and 
operating under. the joint powers statutes where those;'ptiblicfriieiliben''are·also 
members · of a non-profit C?rporation. -We do not view theile 'tWO methods of 
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performing publi� p�g as mutually exclusive. We make no comment of the 
adviSability or effectiveness of such a procedure. However, we find nothing in 
the law or the charters of the organizations which precludes membership in a 
joint pow�rs organization because of existing membership in a non-profit 
corporation. 

OFFICIAL OPINION NO. 73-86 

TO: Bill Webster 
·Liquor Dispensary 

FROM: James G. Reid 

December 15 ,  1972 

You have asked whether or not it would be pennissl'ble to purchase 
merchandise from a state liquor store and pay for it with a check. 

Idaho Code, Section 23-309, deals with this question and states: 
''No vendor of any state liquor store or special distributor shall sell any 
alcoholic liquor except for cash." 

A personal check is not considered cash and, as such, it would not be 
pennissl'ble to accept personal checks for the purchase of merchandise at a state 
liquor store. I may point out that certified checks, cashier's checks, and money 
orders would be considered cash and, as such, they may be used to purchase 
merchandise. 

OFFICIAL OPINION NO. 73-87 

TO: Bill Webster 
Liquor Dispensary 

FROM: James G. Reid 

December 15 ,  1972 

You have asked if it would be pennissl"ble for the Superintendent of the State 
liquor J:>isPensary. to purchase . wine froni distn"butors [who furnish various 
grocery stores and other retail outlets wi� wine pursuant to the Table W"me Act 
of 1971 l for ·resale in a state liquor store. 

Idaho Code, Section 23-203, sets forth the powers and duties of the Liquor 
Disperisary ts with wine pursuant to the Table W"me Ac� of 1971) for resale in a 
state liquor store� · 

Idaho. Code, Section 23-203, sets forth the powers and duties of the Liquor 
Dispensaty and subsection (b) states: 

''Traffic iD Liquor. To buy, import, transport, store, sell, and deliver 
alcoholic liquor." 

· 

• • . ' · . - • I 
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Idaho Code, Section 23-1305, deals with the authority :of ihe State liquor 
Dispensary to sell wine in liquor stores after the adoption of the CoUJ1ty Option 
Kitchen and Table Wine Act and reads as follows: 

". . . (b) Nothing contained in this act shall prolu"bit the state liquor 
dispensary from selling wine putSUant to .the Idaho liquor act in any outlet 
of the state liquor dispensary�" 

It becomes evident . from the above two statutes that the State Liquor 
Dispensary has what amounts to an exclusive power to sell liquor in the State of 
Idaho from whatever source. Because the County Option Kitchen and Table 
Wine Act provides an exemption from the Idaho State Liquor Dispensary to sell 
wine notwithstanding the provisions of the Act, it is therefore the opinion of 
this office that the Idaho Liquor Dispensary may purchase wiD.e from the various 
distributors in the State of Idaho and resell such wine in state liquor stores. 

OFFICIAL OPINION NO. 73-88 · 

TO: Robert Hamill 
Chairman, Health Facilities Authority 

FROM: G. Kent Taylor 

December 18, 1972 

You have requested an opinion from this office regarding the following 
question: 

"Is the Idaho Health Authority which was created by Chapter 134 of the 
1972 Idaho Session Laws a 'state agency' or an 'independent, autonomous 
body'?" 

It must first be decided whether the Legislature of the State ofl�o has the 
power to create an autonomous body. In State v. Dolan, 13 Idaho(�93, 92 P. 
995, the Court stated that a constitution is in no manner a grant of power t() the 
Legislature, but is a limitation placed thereon; if no interdiction ofa legislative 
act is found in the Constitution, then it js valid. Upon examination, if is clear 
that the Constitution of the State of Idaho · does not specifically prohobit the 
creation of an autonomous body by the Legislature. There bemg-:)io specific 
limitation, it is the opinion of this office that the Legislature can,·iri fact; create 
an autonomous body whose powers would be separate and distincd'ronrth.at of 
a "state agency". . - · 

Having decided the Legislature has the power to create im lDde�dent, 
autonomous body, the question remains as to whether the LegiSl&timfuij)USing 
Chapter 134 of the 1972 Idaho Session Laws did, infact; ereat�sucha:b�y as 
opposed to a "state agency". Section 4 of Chapter 135 de�es;tJle/fdlho:}Jealth 
Authority as a "body politic and corporate." Sectioi;i 7:d�fm,� the pp��il,ofthe 
Idaho Health Authority, which' includes the nght to sue aii(t �� �u#�;ti> have a 
seal, to have perpetual succession as a body politic and - corporate; . to . lease 
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property, to � bonds, to make loans, to mortgage, and do all things necessary 
and convenient to catry out the purposes of the act. 

Arti�e VIll, Section 1 of the idaho Constitution provides for a limitation on 
public indebtedness and in part reads as follows: 

''The Legislature shall not in any manner create any debt or debts, liability 
or liabilities, which shall singularly or in the aggregate, . . .  exceed in the 
aggregate sum of two million dollars . . .  " 

If the Idaho Health Authority is, in fact, a "state agency", Article VIII, 
Section I · of the Idaho Constitution would, in effect, preclude the agency from 
performing the exact purpose for which it was created. In defining the purpose 
of the Idaho Health Authority, the Legislature stated in Section 2 of Chapter 
134: 

"It is hereby determined and declared for the benefit of the people of the 
state of Idaho and the improvement of their health, welfare and living 
conditions, it is essential that people of this state have adequate medical 
care ·and health facilities; that it is essential that health institutions within 
the state be provided . with appropriate additional means to assist in the 
development and maintenance of public health; that it is the purpose of 
this act to provide a measure of assistance and alternative methods to 
enable · health · institutions in the state to refund or refinance outstanding 
indebtedness incurred for health facilities and to provide radditional 
facilities and structures which are sorely needed to accomplish the 
pulpoies . of this act, an· to the public benefit and good as more fully 
provided herein; and it is the intent of the legislature by the passage of this 
act to create a state authority to lend money to health institutions and to 
authoriZe the state · authority to acquire, construct, reconstruct, repair, 
alter, improve, extend, own, lease and dispose of property to the end that 
the state authority may be able to promote the health and welfare of the 
people of this state and to vest such state authority with all powers to 
enable such state authority to accomplish such purpose; it is not intended 
by. this act that the state authority shall itself be authorized to operate any 
suc;h facility. This act shall be liberally construed to accomplish the 
intention& expressed herein." 

In order to effectuat� the purposes of the Act, the agency would necessarily 
have -to engage. in. financial agreements �d, as such, incur fudebtedness. If it is 
definC41 as.· a: '.·�state agency"; the .. Constitution of the State of Idaho would 
preclucie 'any act thatw(nild plilce it iii debt. (Arµcle VIII, Sec. 1 ,  supra). 

In. view of �e defiriitlons Used by the Le&istature in creating the Idaho Health 
Authority .aS;weJI as the .powers wlrlch have been conferred upon such an agency, 
it becorne�;�e&r that the: Legislature intended to create an autonomous body. To 
have iil.�ncled: otherwise .. wo11ld place the operative sections of the Act in 
constitµ�0,na1jeopll!'d)'.; The Supreme Court of Idaho has �ted that a Court is. 
under: a ,�ut)'Ao adopt a construction oflegislation that will sustain, rather than 
overturn i�. wh�� it is open_ to. both constructions. Idaho Gold Dredging Co. v. 
Baldentone, 58 Idaho 692, 78 P.2d lOS;State v. Peterson, 61 Idaho SO, 97 P.2d 
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603 . 

Based on the fact that the Legislature in creating the Idaho Health Authority 
clearly used language that would support the conclusion that the agency is 
autonomous, and further that a different construction would lend itself to 
constitutional challenges, it is the opinion of this office that the Legislattire did, 
in fact, create an autonomous body in adopting Chapter 134, 1972 Idaho 
Session Laws. 

· 

OFFICIAL OPINION NO. 73-89 

TO: H. S. Freeman 
Mayor, City of Juliaette 

FROM: W. Anthony Park 

December 18,  1972 

This will acknowledge receipt of your letter of November 22, 1972 in which 
you asked whether the passage of IUR 73 would have any effect upon the one 
hundred and ninety-five thousand dollar ($ 195,000.00) Juliaetta bond issue for 
a new sewer and water system which was voted upon on the same day. 

The facts before us are : a one hundred and ninety-five thousand dollar 
($195,000.00) bond issue election for a new sewer and water system in Juliaetta 
was voted upon on November 7, 1972. The canvas of votes showed that there 
were 1 16 favoring the proposal and 64 against. It was thereafter detennined that 
the question had failed inasmuch as 2/3 of the electors had riot voted 
affirmatively. On the same day the Idaho electorate voted affirmatively for the 
passage of HJR 73 which proposed to reduce the number of votes necessary to 
pass such questions from 2/3 to a simple majority. 

The question which we must answer ·is whether the passage of HJR 73 had 
the effect of reducing the required margin to a simple majority in view of the 
fact that both matters were voted on in the same election. 

You will find enclosed a copy of a recent opinion from this office· which 
dealt, in part, with the question you pose. This opinion relates closely to that 
one, and the two Should thus be read together. 

· 

In the case of Haile vs. Foote, 90 Idaho 261 , 409 Pac. 2d 409, the �UPC(ln1e 
Court of Idaho spoke to a similar question. In that case a candidate ran for the 
office of County Sheriff which, prior to the election, was llJl. office to .which a 
two year term applied. At that same election there was a c6ristltl1tional 
amendment put to the people which expanded the term of offiee' for Sheriff to 
four years. The amendment passed. The question thus presented wa8\vhether 
the newly ele�ted sheriff would serve only a two-year term· or the new fotii-year · 
term approved by the people. The Court held that the term would·l)"e four years. 
The Court reached that result thus: "As concerns the date upori wliic�:the 
amendment became effective there can be • no question: tJn:der AttiCie:xx, 
Section 1 of the Constitutiotz, upon the ratification of an aJTiendinen�ifbecomes 
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You related th� following: 
Specifically, the SOS office is making a distinction between non-profit and 
profit cooperatives. Profit cooperatives are classified as marketing 
cooperatives and are exempted ?vEro annual license fees under Section 
30-602, but upon applying for re· statement under Section 30-608, are 
required to pay the $10.00 penal y for each and every year - since they 
allowed their license to lapse. Non-profit cooperatives are simply classified 
along with other non-profit organizations under Chapter 1 1 ,  and are 
required to pay only $20.00 in penalties, from Section 30-608, and a 
$6.00 rein11tatement fee for a total of $26.00, so as not to exceed $30.00, 
from Section 30-608. 
Is the practice as outlined above in accordance with the Idaho Code? 

In order to understand the Idaho law relating to cooperative associations, it is 
important to first determine whether such associations can be classified generally 
as corporations. The courts in cases which discuss the nature of cooperatives, 
with few. exceptions, view them as a kind of corporation, and since a cooperative 
association organized in corporate form is basically a corporation, the general 
laws relating to corporations apply also to cooperatives. (Sagness vs. Farmers 
Co-op. Creamery C:o., 67 SD 379, 293 N.W. 365 ; Schoenburg vs. Klapperich, 
239 Wis. 144, 300 N.W. 237). 

The ·following provision indicates that cooperatives should generally. be 
treated as corporations under the provisions of Title 30, Idaho Code, unless 
expressly provided otherwise. 

30-1002� Application of general corporation law. - Every such 
cdoperative association shall be governed by the laws of this state relating 
to the organization and conduct of private corporations, except as are 
inconsistent with the provisions of this Chapter. 

Therefore, if the language of any provision of Title 30,ldaho Code, does not 
include mention of "Non-profit Cooperative Associations" then such reference 
to corporations generally should include within its purview an applicability to 
"Non-profit Cooperative Associations" relative to fee assessment determinations. 

Section 30-601 , Idaho Code, therefore should be read to require an annual 
statement to be med by non-profit cooperative associations. 

Se.ctiol'l �9.:602, Idaho Code, therefore should be read to require an annual 
license to be isSued to non-profit c90perative associations, but that the� should 
not be req\d.�d to pay. an annual license tax. This section expressly exempts an 
annual µ9e� tax assesSrilent of those. "corporations which are not organized for 
pecWU1lry profit, • .  .'' · 

Sectt�� '3().604, Idaho Code, sets forth the means by which a corporation 
may forfeit its charter and applies to all corporations including corporations not 
orgamed Joi pecUniary'· profit whieh woUld include no�-profit cooperative 
associl'-titi�: A'ri9n-proµt 'c9operative association ean be declared forfeited if it 
fails toJne· an.lt!Uiulil statement pursuant to Section 30-601,/daho Code, though 
no forfeiture' can resUii by reason of its failure to pay an annual license fee 
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a part of the Con�titution." 
The next question which must be answered is whether ratification of a 

constitutional amendment occurs on the day of the election. 
The California Supreme Court construed the language of California's 

Constitution which . embodies nearly identical language to the last phrase of 
Section one of Article 20 of the Constitution, of the State of Idaho. The Court 
in Johnston vs. Wolf, 280 Cal. 286, 289, 280 P. 980, stated at page 981 :  

In our discussion of the problem we have assumed that the constitutional 
amendment embodying the changes we have mentioned went into effect 
on November 6, 1928, the date when it was ratified by the people. That it 
may not be thought we have overlooked this feature of the case, we now 
assert that to be the law. The closing sentence of section 1 of article 1 8  of 
the Constitution, in· referring to amendments submitted by the Legislature, 
says: "If the people shall approve and ratify such amendment or 
amendments, or any of them, by a majority of the qualified electors voting 
thereon, such amendment or amendments shall become a part of this 
Constitution." In Livermore v. Waite, 102 Cal. 1 13 ,  122, 36 P. 424, 427 
(25 L.R.A. 312), it is said that it is beyond the power of the Legislature to 
submit an amendment "that will not, upon its ado_ption by the people, 
become an effective part of the Constitution, nof is it authorized to 
propose an amendment which, if ratified, will take effect only at the.will 
of other persons, or upon the approval by such persons of some specific 
act or condition." And in Kingsbury v. Nye, 9 Cal. App. 574, 99 P. 985, 
the court aptly states: "It is beyond dispute that the amendment went 
into . effect • upon its adoption and ratification." A similarly succinct 
statementis found in San Francisco v. Pac. Tel. & Teleg. Co., 166 Cal. 
244-252, 135 P. 971 ,  975, as follows: "The amendment, which is by its 
own terms ••• self-executing, was adopted at an election held on 

. Noveinber 8,  1910, and became a part of the organic law on that date." 
Thus it ap�to us that on November 7,  1972 a simple majority was all that 

was necessary iil order for a city sewer and water bond issue question to pass. 
November 7, 1972 was the day when the election officials and canvassers had to 
determine whether the bond election held on that day had passed, and the law 
which they were required to . follow was the new constitutional amendment 
which allowed for passage of the measure with the assent of a simple majority of 
electors . . · · 

· 

Therefore, it' is the respectful opinion of this office that the one hundred and 
ninety-five>th.ousand dollat ($195,000.00) sewer and water bond election ques
tion voted upon on November 7 ,  1972 in Juliaetta was passed and should be put 
into effect. 
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OFFICIAL OPINION NO. 73-90 

TO: Monroe Gallaher 
.Department of Insurance 

FROM: Stewart A. Morris 

106 

December 1 8, 1 972 

You have inquired whether or not one corporate broker's bond in the am.ount 
of $10,000.00 would be sufficient to cover all licensed brokers exercising the 
licensing privileges of the corporate agency under Section 41-1054,Idaho Code 
(effective January 1 ,  1 973). Said Section provides in pertinent part as follows: 

"Prior to issuance of license as broker, every persqn who has. otherwise 
qualified for such license shall me with the commissioner and thereafter 
maintain in force while so licensed a bond in favor of the state of Idaho 
executed by an authorized surety insurer." 

In our opinion, the intent of the above provision is to require "every" 
licensed broker, in addition to each licensed corporate broker, to file a bond. 
There is nothing to indicate that it would be permissible for a number of brokers 
to combine and share a bond. 

I 
For future reference, I note that your letter of inquiry has attached to .it a 

letter .dated January 1 3 ,  1972, to fonner Commissioner Blaine from Robert D. 
Williams, an attorney in Seattle, Washington. Therein, Mr. Williams concluded 
that only one appointment "and therefore one appointment fee" by an insurer is 
necessary to continue the license of a finn or corporate entity, regardless of the 
number of individuals named or registered therein. From this, you have 
suggested that the situation involving broker's bonds would be analogous. In this 
regard, I can only say that I disagree with Mr. Williams' conclusions. Sections 
41- 1030 and 41-103 1 ,  indicate that it is the individual licensees, not the agency, 
who are appointed. Further, Section 41-401 (41)(ili) and (iv) would indicate 
that an appointment fee for each agent appointed, rather than one fee for the 
agency regardless of how many individuals are licensed therein, would be due 
from the appointing insurer. 

OFFICIAL OPINION NO. 73-91 

TO: James A. Defenbach 
Legislative Auditor 

FROM: John F. Croner 

December 19, 1972 

This will acknowledge receipt of your letter of Decemb"r 18,  1972 in w.hich 
you requested that this office review a practice of the Office of Secretary of 
State relating to corporation filings for the purpose of detennining whether 
certain fee assessments were levied and collected pursuant to law. 
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because such are �xempt from payment thereof. 
Section 30-608,ldaho Code, provides: 

30-608. Reinstatement of corporation. - Any corporation which failed to 
pay the license tax and penalty required by this chapter may pay all the 
said license taxes and penalties prescribed by section 30-603, and the 
license taxes and penalties that would have accrued, if such corporation 
had not forfeited its charter or right to do business, and any such 
corporation making such payment shall be relieved from the forfeiture 
prescribed by this chapter, and all persons exercising the powers of any 
such corporation, making such payment, shall be relieved from the 
provisions of section 30-610; provided, that any of the corporations, 
enumerated in section 30-602, which are exempted by that section from 
the payment of an annual license tax, may be relieved from the forfeiture 
of their charters upon paying to the secretary of state a penalty of ten 
dollars ($10.00) for each year, or part thereof, that their charters have 
been forfeited; provided, however, in no event shall said penalty exceed 
the total sum of thirty dollars ($30.00). The secretai:y of state shall issue 
to evei:y corporation so reinstated a certificate showing such 
reinstatement, and the date thereof, arid any such corporation shall file a 
copy of such certificate of reinstatement with the county recorder of each 
county in this state in which it shall purchase, locate or hold property in 

' the manner required by law by filing a copy of the articles of 
· incorporation of such corporation; and no such corporation shall maintain 

or defend any action or proceeding in relation to property in any such 
county until a copy of such .certificate of reinstatement is so filed in such 
county: provided, the rehabilitation of a corporation under the provisions 
of this chapter shall be withQut prejudice to any action, defense or right 
which accrued by reason of the original forfeiture: provided, that in case 
the name of any corporation which has suffered the forfeiture prescribed 
by this chapter has been adopted by any other corporation since the date 
of said forfeiture, or a name which so closely resembles the nanie of such 
corporation as will tend to deceive, then said corporation, having suffered 
said forfeiture, shall be relieved therefrom, .pursuant to the terms of this 
section of this chapter, only upon the adoption by said corporation 
seeking reinstatement of a new name, and in such case, nothing in this 
chapter contained shall be construed as permitting such corporation to be 
revived, or carry on any business, under its former name, �d such 
corporation shall have the right to use its former name or take such new 
name only upon filing an application therefor with .the secretary of�ijte, 
and upon the issuing of a certificate to such corporation by the secretary 
of state, setting forth the right of such corporation to take sucli new name, 
or use its former name, as the case may be. 

. 

· · · 

From a reading of the above provision, it is apparent to me that DO!l·pio(it 
cooperative associations may have their forfeited charters reirista�d )1po.n 
payment of ten ($10.00) dollars per year for each year. or part ofa ye� tJi•tµie 
association was delinquent, but that if such were delinquent for more .th� Jhree 
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years, then the maximum penalty could not exceed thirty ($30.00) dollars. 
The Office of Secretary of State pursuant to Section 61-910,Idaho Code, has 

been assessing a fee of six ($6.00) dollars for a "certificate of reinstatement" . 
This charge is not part of the maximum allowable penalty, and should, 
therefore, not be computed in determining the.--amount to be charged as a 
penalty for reinstatement of non-profit cooperative associations. In other words, 
a non-profit cooperative association coula be charged as much as thirty-six 
($36.00) dollars to satisfy its reinstatement requirements. 

Section 22-2602, Idaho Code, provides in part, "Associations organized 
hereunder shall b.e deemed nonprofit, inasmuch as they are not organized to 
make profits for themselves . . .  " 

Section 22-2626,Idaho Code, provides: 
22-2626. Application of general corporation laws. - The provisions of the 
general corporation laws of this state, and all powers and rights 
thereunder, shall apply to the associations organized hereunder, except 
where such provisions are in conflict with or inconsistent with the express 
provisions of this chapter. 

Section 22-2627 ,Idaho Code, provides: 
22-2627. Annual license fees. - Each association organized hereunder shall 
pay an annual license fee of ten dollars ($10.00), but shall be exempt from 
all franchises or license taxes. 

A reading of• the above statutes yields the conclusion that a cooperative 
marketing association is a non-profit cooperative association, which unlike those 
organized pursuant to Chapter 10 of Title 30,Idaho Code, is required to pay an 
annual license fee (or tax) of ten dollars ($10.00). 

The question which irilmediately presents itself is whether, upon a forfeiture 
a cooperative tnarketing association may avail itself to the thirty dollars ($30.00) 
maxiIDuni penalty · assessment Wider Section 30-608, Idaho Code, (supra) or 
whether it · must stand in the shoes of a corporation which must pay all 
delinquent annual feesas a precondition to reinstatement. 

Although Title 30, Idaho Code, does not mention cooperative marketing 
associji.�iQns in its fee provisions, forfeiture provisions, and reinstatement 
provisions; it8eeins apparent to me that the legislature, when it provided for a 
fee for cooperative marketing associations, intended ·that these be made 
applicable so far as practicable and consistent with Title 30, Idaho Code 
provision. Seetion 22�2626,., Idaho Code, (supra) seems to indicate this. Thus I 
must conclude that notwithstanding the fact that a cooperative marketing 
associatio11 · is a .. · non-profit cooperative association, . it must nevertheless be 
treated as an ordinary profit-making corporation for the purpose of determining 
the am()�t payable for delinquent fees, penalty, and reinstatement. 

Therefore; the current practice gf�rging ten dollars ($10.00) per year for 
each delinquent year subsequent'to forfeiture and prior to reinstatement is, at 
least arguably, riot an imp�oper practice. I think it important to note the obvious 
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at this · point, i,.e ., the fee proVJs1ons relative to cooperative marketing 
associations should be included by legislation in the provisions of Title 30,Idaho 
Code, so that the Corporation Clerk can clearly perform pursuant to law. 

In conclusion the Office of Secretary of State is, in my opinion, assessing the 
proper reinstatement fee, for cooperative marketing associations, but is not 
charging the maximwn allowable for non-profit cooperative associations. 

TO: Carl Warner 

OFFICIAL OPINION NO. 73-92 

Deputy State Superintendent 
Department of Education 

FROM: James R. Hargis 

December 20, 1972 

We wish to respond to your inquiry ·concerning the use of school district 
funds to build or assist in the building of a county road, where the completion 
of the road would , among other considerations, assist the transportation 
program of the district. Apparently the completion of the road would reduce the 
mileage requirements of the district to transport students of the district. 

A school district may provide for the transportation of the students of the 
district and support that transportation program from the maintenance and 
operation fund of the district. Purchase of buses may be from bonding proceeds 
or the plant facilities fund. However, we can find no authority for the 
expenditure of district funds for road building purposes, even though the 
construction of the road will undoubtedly benefit the school's transportation 
program. We would strongly advise against the expenditure of school funds from 
any source for road construction purposes. 

OFFICIAL OPINION NO. 73-93 

TO : Donald G. Stone, Captain, USAF 
Assistant Staff Judge Advocate 
Headquarters 366th Combat Support Group (TAC) 
Mountain Home Air Force Base 

FROM: J. Dennis Williams 

December 20, 1972 

It appears from an analysis of Sections 19-2601 and 19-2604Jdaho Code, 
and Idaho case law concerning withheld judgments that such·dispositions are not 
"tantamount to a finding of guilt." 

Section 19-2601(3),/daho Code, reads as follows: 
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"Whenever .any person shall have been convicted, or enter a plea of guilty , 
in any district court of the state of Idaho, of or to any crime against the 
laws of the state, except those of treason or murder, the court in its 
discretion may: 
"3. Withhold judgment on such terms and for such time as it may 
prescribe and may place the defendant on probation; . . .  " 

This section gives the court power to withhold judgment. Section 19-2604( I ) ,  
Idaho. Code, states the disposition of  a successful probationer and the charge 
when judgment has been wit14teld. 

"19-2604. DISCHARGE OF DEFENDANT - AMENDMENT OF 
JUDGMENT. - 1 .  If sentence has been imposed but suspended, or if 
sentence has been withheld, upon application of the defendant and upon 
satisfactory showing that the defendant has at all times complied with the 
terms and conditions upon which he was· placed on probation, the court 
may if convinced by the showing made that there is no longer cause for 
continuing the period of probation, and if it be compatible with the public 

· interest, terminate the sentence or set aside the plea of guilty or conviction 
of the defendant, and finally dismiss the case and discharge the defendant; 
, . .  The final dismissal of the case as herein provided shall have the effect 
of restoring the defendant to his civil rights." 

The Idaho case law interpreting these two sections has held that if the 
accused obtains a withheld judgment and successfully completes probation, the 
case is dismissed and the guilty plea or conviction is set aside. Thus it is indicated 
that the withheld judgment is not tantamount to a finding of guilt. 

Ex parte Medley, 73 Idaho 474, 253 P.2d 794 (1953) is the first case that 
dealt expressly on withheld judgments and set the precedents later followed. The 
defendant was charged with grand larceny " and, entered a plea of guilty at 
arraignment. "At that time, _ upon application of the petitioner, the court, 
without making any adjudication of guilt, referred the case to the Board of 
Correction for pre-sentence investigation and report." (73 Idaho 477 .) 
Considering the report, the court entered its order withholding judgment and 
placed defendant on probation with the Board of Correction. The order went on 
to say: 

" (U}pon expiration of the period of suspension of judgment as fixed, or 
. the .earlier termination thereof, and upon written showing by or on behalf 

ofpetitfoner that he had fully complied witlt the terms of probation, the 
action should be dis�ssed." (73 Idaho at 477 .) 

Defen_dant, however, ·failed to comply with bis probation and the court 
tenniJlat�d the order .withholding judgment and issued a bench warrant for 
defendant's arrest . The day after arrest the defendant appeared in court with his 
attomi:y, '.'at which time th� court openly reviewed and set forth all the 
proceedings. originally taken� commencing with the arraignment." (73 Idaho · 

477.) Defendant admitted the probation violations,.and: 
• ;  . :. ·  . ' 

" . . .  the court pronounced judgment, adjudging the petitioner guilty of 
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the crime o.f grand larceny, and sentenced him t o  a term o f  not more than 
1 4  years in the state prison of the State of Idaho." (Medley, supra, at 
478 .) 

In the habeas corpus action by defendant, which brought this matter before 
the Idaho court, he alleged the trial court had originally been without 
jurisdiction to put him on probation following a plea of guilty without first 
adjudicating such guilt. The Idaho court disposed of this contention as follows: 

"The contention that the court was without jurisdiction to place 
petitioner on probation following a plea of guilty without first 
adjudicating such guilt is without merit. The statute, Sec. 19-2601 , I.C., as 
amended, S.L. 1 949, Ch. 1 1 7, expressly provides that where a person 
enters the plea of guilty to certain crimes including the one involved 
herein, the court may, in its discretion, withhold judgment and put the 
defendant on probation. This procedure was followed by the court. The 
statute does not require that the court must first adjudicate the guilt of 
defendant. The obvious and commendable objective of the Act which 
seeks a proper case to avoid the stigma of a judgment of conviction would 
be in a major part defeated' if the contention of petitioner is accepted. To 
withhold judgment after a plea of guilty protects the defendant at that 
time against the stigma of a conviction which may be forever avoided 
should the defebdant conform to its terms and conditions. This creates, 
and rightfully so , a hope in the heart of the accused that he may 
ultimately be· released under an order of probation without the stigma of a 
judgment or conviction." (Ex parte Medley, supra, at 479.) 

The Idaho court has thus determined that under a withheld judgment there is 
no adjudication of guilt wtless the accused violates his probation and is brought 
again before the court. Thus, the withhe14 judgment cannot be considered 
"tantamount to a fmding of guilt." For later cases dealing with withheld 

judgments and following the decision ·of Ex parte Medley, supra, see _Franklin v. 
State, 87 Idaho 29 1 ,  392 P.2d 332 (1964); State v. Ballard, 93 Idaho 355, 461 
P.2d 250 (1 969), and the cases cited therein. 

In reference specifically to drugs and narcotics, the Idaho Code states that a 
first time offender may, upon plea of guilt or conviction, be placed on probation 
by the court without entering judgment of guilt. Section 31-2138,Idaho Code, 
reads as follows: 

"37-2738. CONDITIONAL DISCHARGE FOR POSSESSION AS FIRST 
OFFENSE. - Whenever any person who has not previously been. convicted 
of any offense under this act or under any statute of the United States or 
of any state relating to narcotic drugs, marihuana, or stimulant, depressant, 
or hallucinogenic drugs, pleads guilty to or is. found gunty of posSession of 
a controlled substance under section 37-2732(c), Idaho Code, the court, 
without entering a judgment of guilt and with the consentofth.e .accused, 
may defer further proceedings and place him on probation_upon'.terms and 
conditions. Upon violation of a territ or condition,' die court may enter an 
adjudication of guilt and proceed as otherwise provided. Upon fwfillment 
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of the terms and conditions, the court shall discharge the person and 
dismiss the proceedings against him . Discharge and dismissal under this 
section shall be without adjudication of guilt and is not a conviction for 
purposes of this section or for purposes of disqualification or disabilities 
impo5ed by law upon conviction of a crime, including the additional 
penalties imposed for second or subsequent convictions under section 
37-2739, Idaho Code." 

This indicates that the Idaho Legislature has seen fit that a withheld judgment 
type disposition is not a finding of guilt and not "tantamount to a finding of 
guilt". 

OFFICIAL OPINION NO. 73-94 

TO: Richard L. Cade 
Director, Liquor Law Enforcement Di\rision 
·Department of Law Enforcement 

FROM: James W. Blaine 

December 21  , 1972 

In regard to your question as to whether or not punch boards being 
distributed within the State of Idaho by More Sales Company of Chicago, 
Illinois is legal, I assume these boards are: the regular type punch boards 
containing holes in which pieces of paper are inserted containing numbers which 
require the player to pay a certain sum of �oney to play. The winner, upon 
punching a pre-determined winning number , unknown to him at the time of 
purchase, receives a clock as a prize. The operator of the board receives a similar 
gift. 

You have asked this office for an opinion whether or not this particular 
device violates Chapter 38 of Title 18,  Idaho Code, covering gambling, and 
Chapter 49 of Title 18 ,ldaho Code, covering lotteries. 

The Constitution . of the State of Idaho prohibits the legislature from enacting 
any law · authorizing · a lottery and the laws of Idaho prohibit gambling and 
operating lotteries. The Supreme ·  Court of the State of Idaho has held on 
numerous occasions that where there exists consideration, prize and chance, and 
where chance predominates over skill, such devices either violate the gambling 
law or the lottery law of the State of Idaho. 

In the case of State vs. Village of Garden City, 74 Idaho 513,  520, Mr. Justice 
Keeton said: 

· "All lotteries are gambling. To constitute a lottery, as distinguished from 
other methods or forms of gambling, it is generally held there are three 
essential elements, namely, chance, consideration and prize. When these three elements are present, the scheme is a lottery. "54 CJ.S., Lotteries, 
Sec; 2(a), p. 845 ; 34 Am. Jur. 647 , Sec. 3." 

· 

Further, the legislature, under the Revenue and Taxation Law, Section 
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63-2901 , Idaho Code, has defmed a punch board under Subsection (b) as 
follows: 

"(b) A 'punchboard,' within the meaning of this act, shall be a board 
containing a number of holes or receptacles of uniform size in which are 
placed slips of paper or other substance, in a capsule or otherwise, upon 
which is written or printed token numbers, figures, insignia, characters, 
symbols, letters or words, or combinations thereof, which may be punched 
or drawn from said hole or receptacle by any person upon payment of a 
consideration, and who shall obtain an award of merchandise or money 
only upon the chance of drawing the token number, figure, insignia, 
character, symbol, letter or word, or combination thereof, which has 
previously been designated to pay a prize." 

It is therefore the opinion of this office that such device as you have 
described to me which is being imported into the State of Idaho by More Sales 
Company, violates both the gambling and lottery sections of the statutes, are 
illegal and may not be operated within the State of Idaho. 

OFFICIAL OPINION NO. 73-95 

TO: Max Boesiger 
Department of Public Works 

FROM: James G. Reid 

December 26, 1.972 

In your letter of November 28, 1972, you ask whether the Permanent 
Building Fund Advisory Council and the pepartment of Public Works · could 
enter into a lease agreement with the Idaho Housing Agency or a subsidiary 
thereof to lease a building on state owned property. 

As the Idaho Housing Agency is an independent, autonomous body (see 
Attorney General's opinion dated September 20, 1972), the relationship of an 
agency of the State of Idaho as lessee to the Idaho Housing Agency as lessor is 
no different than if the state agency were to lease a building from a. private 
individual. The Idaho Housing Agency is perhaps in a unique position, different 
from the lessors, in that it may be able to issue tax exempt bonds to finance the 
construction of the le.ased building, as opposed to obtaining private imancing; 

In reviewing the various provisions of the Idaho Code dealiJig With the 
Department of Public Works, there is no specific prohibition relatlµg fo either 

· the ability of the Department of Public Works or the Permanent Bililding FW1d 
Advisory Council to lease office space. However, Section 61�5133,/daho Code, 
deals with the leasing arrangements for state office space �d reads � follows: 

"Leasing of office space for state use. - The diVisio� of.building semces 
shall negotiate for, approve, and make any and all lease or rental 
agreements for office space to be used by the various state departments, 
agencies and institutions in the state of Idaho." 
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The �bove sec�on of the Idaho Code clearly establishes the right of any state 
agency to. lease office space so long a:s the division of Building Services grants its 
approval. Therefore, it is the opinion of this office that the Permanent Building 
Fund Advisory Council and Department of Public Works can lease office space 
from the Idaho Housing Agency subject, of course, to prior approva:I by the 
Division of Building Services of any such lease. 

OFFICIAL OPINION NO. 73-96 

TO: Max Boesiger 
Department of Public Works 

FROM: James G. Reid 

December 26, 1972 

In your letter of November 28, you ask whether or not the Legislature of the 
State of Idaho may create a separate state agency whose single purpose would be 
to finance the-building needs for the State of Idaho. 

It is the opinion of this office that such an agency could be created; however, 
the legislation would have to be drafted to avoid the following pitfalls: 

I .  Article VIII, Section 1 of the Idaho Constitution prohibits the State of 
Idaho · f�om incurring any indebtedness exceeding the aggregate sum of 
$2 ,000 ,000 unless such indebtedness can be repaid within a period of one year. 
This prohibition, of course, also applies to the various state agencies in the State 
of Idaho. ·  Therefore, the legislation, in order to avoid the constitutional debt 
limitation, would have to establish such a financing agency as independent and 
autonomous from the State. In 1972, the legislature of the State of Idaho did, in 
fact, create two such autonomous bodies - the Idaho Housing Agency, and the 
Idaho Health Authority; 

2. The legislation would a:lso have to be drafted so as to exclude the 
Legislature of the State of Idaho from any "moral obligation" to repay 
indebtedness accrued by the agency; this is necessary in order to further avoid 
any constitutional debt problems. 

3. The legislature, in creating both the Idaho Housing Agency and the Idaho 
Health Authority, emphatically stated that both agencies were created as a result 
of ·an overwhelming pµblic need for such services. There is little question that 
the IcWio. HollSing Agency and the Idaho Health Authority were created to 
provide; a ''.ptm,lic purpose'-� which is essential for all legislation of this nature. It 
would:. · therefore, be incumbent upon . the Legislature of the· State of Idaho to 
officiaqy .. :.-�� the, pµblic nee� for . state office buildings and, as such, 
decla(ejt to be .a. '"public purpose" .to construct state office buildings. This 
office� �t co�� expre� rio opinion as to whether a significant public purpose 
is preseilthel'e; that being a legwative prerogatiye. 

�J«!Prli to tliutl'.llcture of the proposed building agency, I would refer you· 

to ldQho C04e, &i:ction 6'i.62Q f through 67.:ti204, establishing and providing for 
the Idaho Housing Agency. The requirements should be quite similar. 
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OFFICIAL OPINION NO. 73-97 

TO: Max Boesiger 
Department of Public Works 

FROM: James G. Reid 

1 16 

December 27, 1972 

In your letter of November 28, 1972, you ask if Chapter 18 ,  Second Ordinary 
Session, 1966 Legislature, which authorized the Permanent Building Fund 
Advisory Council to enter into an agreement with competent parties to provide 
necessary office space for various state agencies, would still be applicable at this 
time. 

Notwithstanding possible constitutional questions, it is clear that the 
legislative intent in passing Chapter 18  of the 1966 Session Laws was to 
authorize the Permanent Building Fund Advisory Council to provide office space 
in a specific building. Such office space was subsequently acquired utilizing a 
method other than that provided for in Chapter 1 8  of the 1966 Session Laws.Jn 
providing office space by virtue of alternate means, the reason for the passage of 
Chapter 1 8  of the 1966 Session Laws no longer existed. 

Further, in 1968, the Legislature enacted Section 67-5733, Idaho Code, 
which authorized the Division of Building Services to negotiate for, approve, and 
make any lease agreements on behalf of various state agencies for office space. 
The enactment of 67-5733 clearly indicates that the Legislature only iritended 
that Chapter 1 8  of the 1966 Session Laws should apply to the specific need 
contemplated at that time, and showd not be used as an authorization for future 
building purposes. · 

OFFICIAL OPINION NO. 73-98 
December 27, 1972 

TO: Robert R. Lee 
Director, Water Resource Board 

FROM: Nathan W. Higer 

! 

You have requested an opinion regarding the priority which would attach to 
"salvaged" or "conserved" water. In addition, you have asked whether the 
"salvaged" water could be sold and what steps are necessary to reflect . th!lt 
change in ownership. . . l 

We are assuming, at all times, that the water "salvaged" is not returning io the 
stream by subflow and thereby becoming a part of the natural flow which might 
have been appropriated .  Thus, at no time does the question ofinterferenafwith 
a prior right become a problem in this discussion. 

· · ' · · 

Idaho has long had the policy that, in absence of detriment to prior use.rs, the 
person who salvages water and/or conserves it, is entitled to the Use. of the Miter 
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so salvaged or conserved. Reno v. Richards, 32 Idaho 1 (19 18);Hil/ v. Green, 47 
Idaho"157 (1928). 

The question. is now raised .as to the prority date which would attach to the 
water so "conserved" or "salvaged". This question was partially answered in 
Reno, supra, where the Court stated that there was no incentive for the 
accomplishment of a saving of water unless the person who having saved the 
same .should reap . the benefit of their efforts, and that the amount so saved 
should inure to their benefit. 

If the water saved does not retain the same priority as it had before the 
saving; it is doubtful that "the person who having saved the same" would "reap 
the benefit of their efforts". It is therefore reasonable and logical that the 
priority date of the water saved would have the same priority as that of the 
water right from which it was saved. This is supported by the decision of the 
Supreme Court in Basinger v. Taylor, 36 Idaho 591 (1922). The Plaintiff had 
built a sewn mile pipeline and as a result effected a 10% saving of water which 
would have otherwise been lost in the stream. The water was not reaching any 
lower diversions and therefore no prior claim to it. The issue was the priority 
date. The salvagor had an 1 888 right and there were 1909 rights that intervened 
between the salvagor's initial right and the salvage work done in 1912. The Court 
held regarding the I 0% saving: 

"To that extent it h� materially augmented the amount of water available 
. from. the stream for beneficial use and should have a prior right to its use." 

Thus, the . Court recognized that the salvagor should reap the benefit of his 
labor and that a priority date equal to that of the right from which the water 
was saved was necessary to insure that he received those benefits. 

It' is therefore my opinion that the water saved must have the same priority 
dat(as the water right from which it was salvaged. To hold otherwise would 
eliminate all incentive to make improvements that conserve water' which would 
be c9ntrary to expressed policy of law. 

SALE OF SALVAGED WATER 
The question of the Sale of the water saved is a much tougher issue. We must 

start from the premise that .one only has a water right to the extent that he has 
and,can beneficially apply water to beneficial use. In other words, is the carrier 
water reasonably necessary to get water to the fields being beneficially used and 
therefore- part of the primary right? If it is not, it is not subject to sale by the 
water user� .This can, however, be answered in the affirmative. The carrier water 
may not be ·Used fu ·the .  actual growing of crops but it is necessary to get the 
water fo the field which.is used to grow the crop. It is thus serving a significant 
beneficial pmpose and Is a part of the water users ''water right". The user has a 
right to the use of the carrier water. 

It has !orig beeri the holding in this State that a water right is real property 
and may be sOJ.d' or ti&nsferred Separate and apart from the land on which it is · 

used and tiiily'be made appurtenant to other lands so long as such transfer does 
not irijure othei appropmtors . .  
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Included wi� the ownership of any property right is the power to sell 
and/or transfer the whole or any part thereof to another. Therefore, l � 
convinced that to the extent a "salvage" or "conservation" of water which is 
being beneficially used, can· be made, the right to use that water can be sold. � 

- The sale ol the water right can be accompliShed in any way satisfactory to 
both parties. The user may reach an agreement with the buyer to have the buyer 
pay all or part of the cost of lining ,his ditches and in return receive the right to 
the use of the water saved. Of course, the user could line his ditches himself and 
then sell the right to the use of salvaged water to a buyer for whatever price 
agreed upon. After the sale is completed, there are several necessary steps to be 
taken. 

I hasten to emphasize that I am only referring to a "salvage" or 
"conservation" of water which is or has been beneficially used. This opinion 
does not apply to water which may be part of a decree or use "right" that has 
never been or cannot be beneficially used on lands to which it is appurtenant 
even though such water may have actually been diverted. In other words, there 
must be an actual savings or conservation of water being beneficially used. 

WHAT PROCEDURE MUST BE FOLLOWED 
If a sale is completed and a definite amount of water has been identified for 

transfer, the buyer must comply with I.C. § 42·222. The pertinent portion 
states: 

"Any person, entitled to the use of water whether represented by license 
. . .  , by claims to water rights by reason of diversion and application to a 
beneficial use . . .  , or by decree of the Court, who shall desire to change 
the point of diversion or place of use of all or part of the water, under the 
right, shall first make applicatiop to the Department of Water Administra
tion for approval of such change:'.· . . .  " [Emphasis added.] 

Along with the application, it will b�necessary to supply the original contract 
of sale , or assignment of a part of tiie water right. This is to prove that the 
person requesting the transfer is entitled to the use of the water. 

,. 

Even though the contract is signed by the parties, the Department of Water 
Administration must follow the statutory procedure and be satisfied that no 
other water right is injured by the transfer and that the change . does not 
constitute an enlargement in use of the original right. (42-222) If the i:hm1ge 
causes damage to another right by reason of loss of return flow or en1argement 
of the use, the transfer wowd have �o be denied. Otherwise, it would be 
approved. It would therefore seem approptjate and advisable, but not required, 
for anyone contemplating such a venture, to apply for the change prior t.o any 
work actually being done. 

CONCLUSION 
Since the most efficient use of water is favored by the law,, any person 

effecting an actual conservation of water wowd be entitled to its use. The 
salvaged water would have a priority equal to the right from: which it was 
salvaged. Since a water right is a valuable property right, � "�vaged'� water 
cowd be sold and transferred to other lands as set forth in § 42•222. 

· 
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. OFFICIAL OPINION NO. 73-99 

TO: Stephen C. Batt 
Payette County Prosecuting Attorney 

FROM: G. Kent Taylor 

73-99 

January 2, 1973 

Your December 19, 1972 response concerning prescription drug costs for 
indigent patients as it affects nursing home residents in Payette County was 
referred to us by Paul J. Buser. 

As you may know by this time, the Payette County Commissioners did send 
James Allen, Administrator for the Casa Loma Convalescent Center, a check 
covering all of the pharmaceuticals used by the Social and Rehabilitation 
Services (SRS) county patients this month. So, for the time being with respect 
to Payette County, the issue might be considered moot. However, it would be 
good to discuss the problem a bit more since it may arise again in Payette and is 
as well a constant concern in the six other counties included in the Office on 
Aging's Nursing Home Ombudsman Program. 

The Director of the Ombudsman Project is formally attached to the Idaho 
Attorney General. In that dual capacity we rendered the December 7, 1.972 
opinion to the effect that it is "the duty of commissioners in all counties, 
including Payette County, to care for the indigent poor and to meet the 
necessary expenses for that care." Before sending that letter to the Payette 
County �ommissioners, Attorney General Park concurred in the opinion. 

The opinion speaks for itself, but I reiterate that it speaks in mandatory 
terms: 

· 

Section 31-3302. County Charges enumerated. - The following are county 
charges: ·  

The nece� expenses incurred in the support of county hospitals, and 
the indigent sick and the. otherwise dependent poor, whose support is 
chargeable to the county. [Emphasis added.) 

Again, in Chapter 35, Title 3 1  - Hospitals for the Indigent Sick - financial 
and other assistance to hospitals Caring for the indigent sick and dependent poor 
"shall be construed to in�lude nlirsing homes." 3 1 -3501(2),Jdaho Code. 

Even if the.power of�e county commissioners to levy an ad valorem tax for 
the benefit of dependent poor and indigent sick is a discretionary power, the 
disc�tion can be exercised oply so far because chapter 35 of the same title 
manciates that the county support the indigent sick and dependent poor. In 
other words, the better part of discretion is meeting minimum needs, including 
drug costs'. 

We dQ :realize th&t the set county limitations for prescription drug costs do 
not.apply in every instance, bu� that is not the point of the problem. Though the 
Department of Social and Reh'�ilitation Services is providing some assistance 
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for drug costs, it .cannot provide all because of its legislatively mandated budget. 
In the same vein the statutes ate clear that the county is responsible for further 
assisting the indigent sick and dependent poor when all costs are not met by the 
state agency. Otherwise, the nursing homes themselves absorb a financial loss 
and they become the "parens patriae" of the patients. 

The Idaho poor laws 40 not state that the necessary expenses for the care of 
the indigent sick and dependent poor is chargeable to private businesses. 

If the nursing homes must absorb the loss, this could easily result in a poorer 
standard of care for the entire patient population (including those not on public 
assistance) since less money would be used by the homes for other necessary 
services. Also, the already high costs of nursing home care will increase for 
private patients and residents. This increase, in tum, would no doubt cause some 
senior citizens who are on fixed incomes to seek additional financial a8sistance 
from the state. The problem will then have come full circle. This is what we 
want to prevent at the outset. _ 

We realize that counties can levy only so much a mill on the . tax dollar in 
order to care for the county charges. Until that maximum is met, however, all 
counties should continue to supplement SRS funds for the. care of indigent poor 
who require more than the normal amount of care and incur more expenses. 

OFFICIAL OPINION NO. 73-100 

TO: Huey R. Reed 
Chief, Health Facilities Construction Section 
Department of Environmental Protection & Health 

FROM: G. Kent Taylor 

January 2, 1973 

The Office of the Attorney General is in receipt of your letter requesting our 
opinion as to whether or not recent changes in Title 39, Chapter 1 ,  and. Title 39, 
Chapter 14, of the Idaho Code, have substantially affected or reduced the 
authority of the Department of Environmental Protection and Heatth to receive 
federal grants relative to the Hill-Burton Program in Idaho. 

The authority under which the Department of Environmental Protection and 
Health, or as it was previously called, ''The Department of Health" before the 
passage of House Bill 610, administered the Hill-Burton progrilm under the 
provisions of Title 39, Chapters 1 and 14. Recent changes in those chapters of 
the Idaho Code do not substantially change the legal authority or the substantive 
provisions under which the program had been previously administered�· The 
Legislature in its foresight, was very careful to include in House Bill 610 the 
following language: 

· 

"All of the powers and duties of the Department of Public.H�lllth,'the 
Department of Healt!t, th,e Board of Health, and the. Jnterpolluiion 
Control Commission, .are hereby transferred to the administratoi of the 
Department of Environmental Protection and Health, . . . " · · · . - · 
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The opinion Qf the Attorney General in this respect is that all authority 
heretofore vested in any of the included departments or persons is now vested in 
the Administrator of the Department of Environmental Protection and Health. 
Additionally ,  the Administrator now has broader powers over the administration 
of the program. 

In conclusion, it is the opinion of the Office of the Attorney General of the 
State of Idaho that in no way has the underfying authority of the Department of 
Environmental Protection and Health been diluted or usurped as it relates to the 
administration of the Hill-Burton Program for the State of Idaho. 

OFFICIAL OPINION NO. 73-101 

TO: John P. Molitor 
Public Works Contractors 
State License Board 

FROM: James G. Reid 

January 3, 1973 

In your letter of December 1 1 ,  1972, you ask whether the (;(rand view Water 
and Sewer Association is excluded from the definition of public bodies 
authorized to award contracts for: the construction, reconstruction, or repair of 
public work within the meaning of Section 54-190l(b),/daho Code. 

' . 
In our opinion dated November 27, 1972, it was determined that the 

Grandview. Water and Sewer Association was not a "public agency". As such, it 
would also be the opinion of this office that the Grandview Water and Sewer 
Association would not be a public body . within the meaning of Section 
54-1901(b), /daho,Code. 

OFFICIAL OPINION NO. 73-102 
' January 4, 1973 

TO: W. D. McFarland 
Legal Colinsel 
C98ui d'Alene School District 

FROM: James R. Hargis 

We. ·� to acknowledge our recent telephone conversation and receipt of 
your letter of December 27, 1972. 

Froin reading the qliestion presented at the 1968 election to the patrons of 
your district, we inust conclude that the funds raised by the imposition of the 
levy could be expended for any one or all of the following: . 

1 .  To acquire land; 
2; 'To construct, furnish and eqUip the: following additional elementary 
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classrooms: Boralt, 2 rooms; Bryan, 6 rooms; Harding area, 6 to 1 2  rooms; 

3. To add to, remodel or repair existing buildings after a public hearing; 
4. To purchase or replace school buses. 
We agree with you that the expenditure of funds from the plant facility levy 

would be permissible after_a public hearing by virtue ofthe authority granted by 
the patrons in purpose 3 above, even though such remodeling and additions do 
not coincide exactly with purpose 2.  The changing needs since 1968 would 
account for the change in plans. The District must, however, conduct a public 
hearing so that the patrons may be informed of the purpose for which the 
moneys are to be expended and to receive from the patrons the ideas and 
information they may have. 

OFFICIAL OPINION NO. 73-103 

TO: Albert H. Vaughn 
Superintendent 
Meadows Valley School District No. 1 1  

FROM: James R. Hargis 

January 4, 1973 

We wish to respond to your request for our . opinion on the following 
question: 

"Does a telegram from Western Union, received over the telephone and 
transcribed word for word by the Clerk of the Board of Trustees and 
received before the bid closing. time, constitute a legal sealed bid?" 

You have informed us that the Clerk, after transcribing the telephone message 
from Western Union verbatim, sealed ·the transcription in an envelope and 
presented it, along with all other bids, to the Trustees at bid opening time where 
it was read and considered with all other sealed bids. 

We have closely examined your Notice of Sale and Call for Bids. We are of the 
opinion that it conforms to the bidding and sale procedural requirements set 
forth in Section 33-601 , Idaho Code. Therefore, the question .which must be 
answered is whether or not the bid submitted through Western Union in the 
manner described sufficiently complies with your own notice. Ifit does, then 
the oral bid entered after sealed bids were opened, read, arid considered would 
be the highest binding bid. If the bid did not comply with your ow,it Notice, 
then the Board of Trustees could not consider it and must make jts decision 
without reference to the bid. . ,, 

. We are of the opinion that the bid submitted through Western Union and 
transcribed by the Clerk of the District sufficiently complied with the'Notice so 
that the Board could consider that bid. 

· · · · · · 

The Notice required that offers for the purchase of the building:and)lte were 
to be by sealed bids filed with the Clerk of the District. Th� B9�� of,Trustees 
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was to open; rea4, and consider each bid. The bid transcribed by the Clerk was 
in fact sealed and submitted along with the others to the Board of Trustees by 
the Cler�. The only question, then, is what effect did the action of the Clerk 
have on the entire procedure? There is nothing in the Notice which would 
indicate that · a telegraphic bid would not be considered by the Board had the 
telegram itself arrived prior to the time set for closing the bids. Had the telegram 
been sent to a third party who performed the same task as the Clerk and 
delivered the sealed bid to the Clerk, then in all probability the issues raised by 
your . q\)eStion wo.uld not have been presented. We must consider how Western 
Union· operates. When a telegraphic message is received by a local Western Union 
office, personnel therein usually call by telephone the addressee and orally 
commUllicate the contents of the message. This, in turn, is followed by the 
telegram itself. Western Union is generally considered the agent of the sender. 
Howeve�� the recipient of the message, in this case the Clerk who transcribed the 
same, is only the conduit through which the message reached the written state. 
There isf nothing from the facts that . you have presented that shows that the 
sender of the message requested or directed the Clerk to do anything. The Clerk, 
then, did not act on behalf of the sender or Western Union, but rather was only 
the mechanism by which the message was reduced to writing and then submitted 
to the Board� 

The procedure in question is unusual and we have been unable to find .any 
case law directly in point on the issues raised. However, as a general conclusion, 
we are of the · opinion that, on the facts presented, the telegraphic bid does 
sufficiently comply with the Notice and Call for Bids so that the Board . of 
Trustees could consider that bid along with all other written and oral bids 
submitted. 

OFFICIAL OPINION NO. 73-104 

TO: David R. Christensen 
Director of Special.Education 

. School District No. 371 J 
FROM: James R. Ha� 

January 10, 1973 

We apologize for our late reply to your letter of recent date concerning the 
education of .the gifted child under the provisions of Title 33, Chapter 20, Idaho 
Code, entitled Education - of the Handicapped or Others Unable to Attend 
School. 

The responsi"bllity for providing for the education of the exceptional child lies 
not with the State;.but rather with the school district. Section 33-2001 ,  Idaho 
Code. Although the Stllte, through the . .  State Board of Education, has certain . 
duti_es toc})erfo!Jtl,�With- regard to the education of the exceptional· child, in the 
first ins�ce)pecial : education is an obligation imposed on the district. We 
would . add. · h�� . th&t · . . the responsibility imposed on . the district does not 
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necessarily mean that the district must operate the programs for the exceptional 
child. There are alternatives available · to the district to meet the obligation. The 
district may, of course, establish and operate its own exceptional child programs 
subject to the criteria established by the State Board 'of Education. 

Section 33-2002, Idaho Code, attempts to define, without limitations, the 
exceptional child. That is a· child who has such a physical, mental, or emotional 
handicap as to require special education or services in order to fully develop to 
the limits of the handicap. The exceptional child is also one who is so 
academically talented that he or she needs special educational programs to 
achieve his or her fullest potential. 

· 

Identification of the exceptional child is to be made by Department of 
Education regulations and standards before any child may be enrolled in a 
special education class or before public funds can be used for the education of 
the exceptional child . The identification for determination of eligibility is 
necessary for the academically talented as well as the child who is physically, 
mentally, or emotionally handicapped. We do not know what testing or other 
evaluation methods and standards are used to identify the exceptional child, but 
we are given to understand that agreement upon the proper identification 
process is a problem that the education profession itself has been unable to 
solve . 

As for the issue of funding a special education program for the academically 
talented, once the program has been established for that exceptional child by 
any one of the methods provided for by law, then the funding would be, the 
same as that provided for the physically, mentally or emotionally handicapped 
child . 

· 

OFFICIAL OPINION NO. 73-105 

TO: Dr. Vernon Coiner 
Director, Idaho Meat Inspection 
Department of Agriculture 

FROM: Michael G. Morfitt 

January 10, 1973 

You recently requested an interpretation as to the extent of the authority of 
state meat inspectors to condemn adulterated meat found on the premises:of 
custom exempt packing plants. 

Section 37 -191 S ,  Idaho Code, provides the basis for custom packing plants to 
be exempted from the inspection requirements of the Idaho Meat lnspection Act 
where they are slaughtering and preparing carcasses exclusively for the grower's 
own use. 

Paragraph C of that section, however, requires that �'the slaughter ofaniJDa1s: 
and prepration of articles referred to in paragraphs (a)(2); (a)(�); and (b)'ofthis · 
section shall be conducted in accordance with . such samtiuy coriditfons' as the . 
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commissioner may by regulations prescribe . . .  " Paragraph (d) of that same 
section provides · that "the · adulteration and misbranding provisions of this act 
and the regulations made hereunder, other than the requirement of the 
inspection legend, shall apply to articles which are not required to be inspected 
under this section." 

It becomes apparent, therefore, that while custom packing plants are 
ordinarily exempted from the inspection requirements of the Idaho Meat 
Inspection Act, they specifically are included in so far as the sanitation, 
adulteration and misbranding provisions are concerned. · 

In conclusion then, your inspectors are authorized to detain or condemn 
meat found to be adulterated or misbranded even though the meat is in the 
possession of a custom exempt plant, under the same provisions and authority as 
you currently enforce in inspected plants. 

OFFICIAL OPINION NO. 73-106 

TO: R. Keith Higginson 
Director, Department of Water Administration 

FROM: Nathan W. Higer 

January 10, 1973 

Your office . bas requested our opinion of the applicability to your staff of 
Chapter 229,1972 Session Laws, which amends f 54-2401 ,  et seq. In particular, 
does it apply to your environmental quality specialist and others who deal with 
environmentally related activities, i.e., stream alterations and waste wells. 

It is important to note that the act is primarily amending the prior law to 
. change the name of professional sanitarians to environmental health specialists. 

These persons were and presumably still are primarily engaged in the field of 
public health. 

The act specifically states · as one of its objectives, the establishment of 
professional status for persons in public and environmental health (Chapter 229, 
Section 3). In Section 8, the·minimum requirement is a baccalaureate degree and 
one year's experience or a degree in public health. In other words, the primary 
intent and purpose of the ac.t is directed toward the public health field. To 
interpret the act as being intended to cover broader areas of environmental 
quality whicli do n.ot affect health, does not appear to be justified nor within the 
statute's intend�d. purp_ose; 

.ABswriµig, �ndo, that . the · act is intended to apply to the type of work 
controlled� by yoilr oftiee, the· penalties contained in Section 14 of the act, 
which prescribes what.is ·lawful, would not be applicable to your Department. 

Usted
. as· the]lrit basis of viol�tion is: "Use or ·assume the title or any other · 

designation or advertise a title or designation indicatil)g he is. an environmental 
healtb speclaliSt." (Sectioii 14.) If none of the personnel in your office operate 
under ortise the titles prohibited by the act; Sub-section (I) does not apply. In 
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fact, the designation for your specialiSt is Environmental Quality Specialist, 
which, of course, is not a prohibited designation nor one that is controlled by 
the act. 

The second basis of violation is: "Perfonn the duties of an environmental 
health specialist." (Section 14.) This portion of the statute appears to be 
unenforceable , due to vagueness, since there is no definition or listirig in the 
statute of the "duties of an environmental health specialist." It is elementary 
criminal law, that before a criminal act can be enforced, the public must be able, 
from reading the act and without going into an interpretation of the statute, to 
determine what is prohibited. If the activity sought to be controlled is not 
specifically and clearly prohibited, it cannot be enforced. In this act there is no 
definition of the duties and therefore no definition of those duties which cannot 
be performed. Therefore, Suh-secti'on (2) could not be enforced at all. 

Thirdly, the act prohibits the use of the initials, name or any other indication 
that the person is an environmental health specialist. It is my understanding that 
none of your personnel are so designated and as long as they do not hold 
themselves out as an environmental health specialist, nor use the name, initials or 
other indication of an environmental health specialist, they are not violating the 
act. , 

In summary, it is the opinion of this office, that the act in question does not 
apply · to any of the duties and functions performed by your office 'and 
employees. Even if it did apply, the penalty section does not prohibit any of the 
work actually done by your personnel. It is therefore inconceivable that you 
should register your employees when by not so doing, you incur no perialty. 

OFFICIAL OPINION NO. 73-107 

TO: Marion J. Voorhees 
Executive Secretary 
Idaho Real Estate Commission 

FROM: Fred Kennedy 

January 15,  1973 

You have advised me that John Joseph Pontier has filed an Application to 
take the February Salesman's Examination to become licensed in tlie.:s�te of 
Idaho as a real estate salesman. You have also informed me thatMr;'Pontieihas 
disclosed on his Application that he was convicted of the �rime ofJJnlllwful 
Possession of Marijuana and that his judgment of conviction is preseri:tly on 
appeal to the Supreme Court of the State ofldaho. You have reques�d me to 
provide you with an opinion as to whether or not, under the ·prov.isio� of 
Sections 54-2029 and 54-2040 of the Idaho Code. Mr. Pon tier would: be 'eligible · 

to become licensed in the State of ldaho as a real estate satesman becatise of 
such conviction, and hence, whether or not the Co�on Sho�tJ:anow'Mr;· 
Pontier to take the examination. 

· · 

· · 
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I have examined the Court records in Ada County Criminal No. 4603, which I 
ain informed is the case involved in the present situation, and the record 
indicates the following facts with . respect to the criminal charge lodged against 
Pontier and the subsequent conviction thereof: 

1 • .  The crime of. illegal possession of a narcotic drug was alleged to have 
been committed on. October 3, 1970. 
2. Mr. Pontier was arraigned on this criminal charge in District Court on 
February 23, 197 1 ,  at which time he entered a plea of not guilty . 
3. Mr. Pontier wail tried before the Court and a Jury on March 3, 1972, 
and on that date the Jury returned a verdict of guilty. 
4. On March 2 1 ,  1972, District Judge W. E. Smith adjudged Mr. Pontier 
guilty of the crime of illegal possession of a narcotic drug and sentenced 
Pontier to be confined in the Ada County Jail for a term of 6 months, 
commencing April 18, 1972. 
5. The Judgment of Conviction dated March 2 1 ,  1972, is now on appeal 
in the Supreme Court of the State of Idaho. 

Under the provisions of Section 54·2040 of the Idaho Code, and disregarding, 
for the time being, the effect of the appeal to the Supreme Court of the State of 
Idaho, Mt. Pontier would not be eligible to become licensed as a real estate 
salesman · in the State of Idaho if he was adjudged guilty of a felony cnme or any 
crime involving moral turpitude. If the crime Pontier was adjudged guilty of, 
therefore, was a felOny crime under the laws of the State of ldaho, he would not 
be eligi'ble to become licensed as a real estate salesman under the provisions of 
Section 54�2040;/daho Code. A review of the Idaho Statutes must then be made 
to determine whether or not Pontier was adjudged guilty of the commission of a 
felony criJne. 

On October 3 ,  1970, the date of the alleged crime, Idaho State Law provided 
that it was a felony to be in the possession of a narcotic drug, and as punishment 
therefor the person adjudged guilty could have been sentenced to be confined 
for a term in the Idaho State Penitentiary. The Uniform Controlled Substances 
Act, however, was adopted by the Idaho Legislature early in 197 1 ,  was signed by 
the Governor on March 19, 197 1 ,  and became effective on and after May l ,  
1971 . Section 37-2748(a) of the Uniform Controlled Substances Act, provides as 
follows: 

''Prosecution for any violation of law occurring prior to the effective date 
of this act is. not .affected or abated by this Act. If the offense being 
prosecuted is similar to one set out in Article IV of this Act, then the 
penalties under Article IV apply if they are less than those under prior 
law!' 

· 

Article · rv of ·the UDiform Controlled Substances Act is that portion which: 
cover& the penal.ties for certain acts, and Section 37-2732{c) in Article IV, 
provides as follows: 

"It is ul'll;Wfui for any person knowingly or intentionally to possess a 
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controlled �ubstance unless the substance was obtained directly from, or 
pursuant to, a valid prescription or order of a practitioner while acting in 
the course of his professional practice, or -except as otherwise authorized 
by this Act. Any person who violates this subsection is guilty of a 
misdemeanor." 

On March 3, 1 972, the date upon which the guilty verdict was reached, and 
on March 21 , 1972, the date of the Judgment of Conviction, Section 37 •2732( c) 
of the Idaho Code was in effect as stated above, and because no specific 
punishment was provided for therein with respect to the misdemeanor crime, 
resort must be had to the general criminal laws of the state to determine the 
maximum punishment therefor. Under the provisions of Idaho Code, Section 
1 8-1 13 ,  the maximum punishment for a misdemeanor was imprisonment in a 
county jail for a term not exceeding 6 months or by a fine not exceeding 
$300.00, or by both. 

Pursuant to the provisions of Section 37-2748(a) of the Unifonn Controlled 
Substances Act, then, the maximum punishment which could have been imposed 
in the Pon tier case on March 2 1 ,  1972, the date of the adjudication of guilt, was 
for a term of 6 months in the county jail and/or $300.00. As stated above, the 
District Judge who pronounced judgment in the case, in fact, actually sentenced 
Pontier to a term of 6 months in the Ada County Jail. Since the maxiinum tenn 
of imprisonment which could have been imposed in the case was for the period 
of 6 months, the general criminal laws of the State- of ldaho must be referred to 
again to determine whether or not the adjudication of guilt in such a crime wuld 
constitute a felony. Idaho Code, Section 18-1 1 1 ,  as the same existed on March 
2 1 ,  1972, provides as follows: 

"A felony is a crime which is punishable with death or by imprisonment in 
the State Prison. Every other crime is a misdemeanor." 

Since the maximum penalty which could have been imposed on Pontier on 
the date of his adjudication was 6 monthS in the county jail, the adjudication of 
guilt falls within the provision of Section 18-1 1 1  of the Idaho Code, quoted 
above, and constitutes a misdemeanor crime. Having determined that · Pontier 
was not convicted of a felony, but instead a misdemeanor crime, then, the 
question of what effect an appeal to the Supreme Court on such Judgment of 
Conviction would have with respect to his eligi"bility to become licensed as a real 
estate salesman, becomes moot, and need not be resolved in this opitlion, unless 
the misdemeanor crime of Unlawful Possession of Marijuana is a crime involving 
moral turpitude. 

The Courts have rather consistently held that a crime involving moral 
turpitude is one which is an act of baseness, vileness, <>r depr<ivity;in the'p'rivate 
and social duties which a person owes to -his fellow people· :or -to· society in 
general. A crime involving moral turpitude unplies that it is an �t which is 
immoral in itself, without reference to any legal prohibition. I  can flijQ,nQ,l�o 
cases deciding the question of whether or not the simple po�ssjo1i o(lnarijuana 
constiiutes a crime involving moral turpitude, and thosejtlrjsdi�tions iniwhich 
similar questions have been decided have split, some holding tha�:�r conduct 
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constitutes a crim� involving moral turpitude and others holding that it does not. 
The Cotirts have usually stated that the determination of whether or not a crime 
is one involvirig moral turpitude depends on the morals and beliefs of the society 
existing at the time of th� crime. In view of what seems to be the changing 
standard nationwide with respect to the crime of simple possession of marijuana, 
it is my opinion, that if a court were requested to make such a determination at 
the present time, the court would find that the simple possession of marijuana, 
for the owner's own use, while being a violation of the law, would not be a crime 
involving moral tUrpitude. 

It is therfore my opinion that the conviction of Unlawful Possession of 
Marijuana, a misdemeanor, on March 2 1 ,  1972, does not act as a legal bar to the 
practice of a real estate salesman in the State of Idaho, and that John Joseph 
Pontier should be allowed to take the examination for his license, if all other 
qualifications are met. 

OFFICIAL OPINION NO. 73-108 

TO: William J. Lanting 
Speaker, House of Representatives 

FROM: Clarence D. Suiter 

January· IS ,  1973 

This will confirm our telephone conversation of this date wherein you 
requested our interpretation of Section 67-610, Idaho Code, relative to the 
control of employees of the legislature. As I advised on the telephone it is our 
opinion that the House of Representatives has control over the selection, 
removal, duties and compensation of employees of the House and the Senate has 
similar control ()Ver. employees of the Senate. There are no cases construing the 
section cited by applying . the rules of statutory construction, ordinary practical 
conclusions, and . the benefit of our legal training, generally, we would hold to 
the above view and say that it is our opinion that the House of Representatives 
can set and establish the salaries of any and all of the employees of the House of 
Representatives. · · 

OFFICIAL OPINION NO. 73-109 

TO: Stanley D. Young 
· President/BOise Chapter No. 157 
· · Society. of Reill Estate Appraisers 

FROM: w. Anthony Park 

January 15 ,  1973 

We are in receipt of your letter dated November 28, 1972 and would like to 
apologize for the delay in answering the same. · 
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You inquired .in your letter, in essence, whether. or not it is proper for 
financial institutions to voluntarily disclose information· whic;h they have 
acquired in connection with real estate transactions in which they are or .have 
been directly involved, such as the sales priee, date of sate; aniot!nt of down 
payment and terms of payment. In view of the fact that real estate brokers and 
salesmen no doubt receive similar requests to divulge such . information 
concerning real estate transactions they have handled as broker folthe seller, 
this opinion has been expanded somewhat over and above your specific request, 
to include the propriety and legality of the disclosure of such information by 
real estate brokers and salesmen. 

At the outset, the legality of voluntarily disclosing such information to third 
persons by banks or similar financial institutions depends upon the facts present 
in each transaction, that is, what role the financial institution had with respect 
to the sale of the real property. If the financial institution in a particular case 
was acting as an escrow holder in a contract sale or in closing the transaction by 
disbursing funds to the respective parties involved in the sale, then the financial 
institution would be acting as an agent of either the seller or buyer, or both, and 
its obligations would be governed by the general law of agency. The Restatement 
of Law of Agency2nd, Section 395, sets forth the agent's duty with "respect to 
confidentiality of information as follows: 

"Unless otherwise agreed, an agent is subject to a duty to the principal· not 
to use or to communicate information confidenUally given him by the 
principal or acquired by him during the course of or on· account of his 
agency or in violation of his duties as agent, in competition. with. or to the 
injury of the principal, on his own account or on b�half of ano1ber, 
although such information does not relate to the transacti()n in which he is 
then employed, unless the info�tion is a matter ofg�nerat kriowledge.'' 

The Supreme Court of Idaho has held that a bank has a duty to preserve as 
confidential, information concerning a :depositor's account,· in ·  the case of 
Peterson vs. Idaho First National Bank, 83 Idaho 578, 367e.2d 284 (1961). In 
the Peterson case, the Court. approved the rule set forth iii 7 Am. Jur., Banks, 
Section 196, and quoted the same as follows: 

"To give such information to third persons or to the public at. the instance 
of the customer or depositor is certainly not beyond the scope ()fbanking 
powers. It is a different matter, however, when s1.1ch information is sought 
from the bank without the consent Of the. d!'pp��or or ClJSt()mer of the 
bank. Indeed, it is an im'plied term of the contracf:bet�n a blinker and 
his customer that the banker will not divulge to third l'ers�n8, \\(i�out the 
consent . of the customer, express of implied,; (litlJ.Clt tJie.:�te of :the 
customer's account or any ,of his transa,�tipns .�� Jli«!:,;�ajilc. or any 
information relating to the CUStOJ11eC ll".Cluued thfOilgll; th(lJC�piiig of his 
account, unless the banker is ccimpelle<f.to do 90: f:!y qr.d�r Qf a C<?��·· or 
the circumstances give rise to a· public duty 'ofdiSclos'Uie�" ·' ·· .•·.··· > · · •• · · . . · . .  · , 

In the Peterson case, after approving the fpregoh)g i1Jl� ,.tJic; Ci>u�:�ttld the 
following at page 588, with respect to .the volunta,ry .<ljsc}o�� by,:1,,�� of 
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information rela�g to i� del'ositor's or customer's account: 
"It is inconceivable that a bank would at any time consider itself at liberty 
to disclose the intimate details of its depositor's accounts. Inviolate 
secrecy is one of the inherent and fundamental precepts of the relationship 
of the bank and its customers or depositors . . . It is implicit in the 
contract of the bank with its customer or depositor that no information 
may be · disclosed by the bank or its employees concerning the customer's 
or . depositor's· account, and that, unless authorized by law or by the 
customer or depositor, the bank must be held liable for breach of the 
implied contract." 

It is our opinion, therefore, that if the information requested from a financial 
instituti()n Wl!S-acquired as a result of its acting as an escrow holder in a 
transaction. involying the sale of property, or if the financial institution acquired 
such infonnatioil. in confidence from its depositor or customer and such 
informatiQJf �n�rns the account of such depositor or customer, then the 
financial institution cannot disclose such information to third persons unless 
previously authorized to do so by the customer or depositor. 

If, however, the financial institution in a particular case acted solely as a 
lender, performed no duties as an escrow holder, and the parties dealing with the 
financial institu�on were not depositors in same, then the relationship between 
the financial institutiQn and the person to whom the money was loaned would 
be that of a lender-borrower and the strict agency relationship would not exist. 
In that case, the firiiilcial institution would not be proluoited from voluntarily 
disclosing credit information pertaining to the status of the borrower's loan nor 
would it be diwl8fug confidential information by releasing information concern
ing the original amo)Jnt of the loan. In. most such cases, the original amount of 
the loan would 'iheady be a matter of public record in view of the fact that the 
mortgage or dee4 ()f truSt securing the loan would have been recorded in the 
Office of the · CountY Recorder of the County in which the real property was 
located. 

Coneerning !fl� propriety of a real estate broker or salesman voluntarily 
�closing. siglil� typ� inf9qnation to third persons when the information was 
obtm.ied ,by 1}ie bre>ker oi salesman in connection with his employment to sell 
such property f�r· the owner .thereof, the blW of agency likewise applies. A real 
estate b�oker 'or·sal�9:DJ81l. i:S actually !l flduciary and holds a position of trust and 
confidence yn� .)h.�:P$cipal .�()r V(hom he is dealing. He is required to exercise 
fidelity �d &<>Oil faitJi to� th� principal in all matters .within the scope of his 
employmeiit;'InfolDjltion acquire·d by.the broker or saleman which was divulged 
to hini by his Prin'Cipaf in connection with the sale of property would therefore 
be confidential.• information · and could not be voluntarily disclosed to third 
persons without ; the previous authorization of the principal. The real estate 
broker or·. sal8$J1ian,. then, has the same responstoility to his principal as the 
escrow holder has to · his, concerning the ·voluntary release of confidential 
information. 
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January 1 6, 1973 
TO: Board of Commissioners 

Bonneville County 

FROM: Warren Felton 

You have asked this office for an opinion in relation to the possibility of the 
Board of County Commi&sioners appointing the wife of one of your members as 
County Treasurer. 

· 

We do not believe that this should be done because of Section 59-701 ,ldaho 
Code, relating to nepotism. 

To begin with under Section 59-996, Idaho Code, it is up to you as County 
Commissioners to appoint the County Treasurer if the elected one retires or 
resigns during her term of office. This then brings you squarely within the terms 
of Section 59-701 , Idaho Code, and this is so whether or not the member who'is 
her husband does or does not vote on the matter; 

· 

Section 59-701 ,ldaho Code, reads as follows: 

59-701 . Nepotism defmed. - An executive, legislative, judicial, nlinisterial, 
or other officer of this state or of any district, county, city, or other 
municipal subdivision of the state, including road districts, who appoints 
or votes for the appointment of any person related to him or to any ofhis 
associates in office by affmity or consanguinity within the * second 
degree, to any clerkship, offi�e. position, employment, or duty, when the 
salary, wages, pay or compensation of such appointee is to be pai� out of 
public funds or fees of office, or who appoints or fumiShes employment to 
any person whose salary, wages, pay, or compensation is to be paid out of 
public funds or fees of office, and who is related by either blood or 
marriage within the * second degree to any other executive, legislative, 
judicial, ministerial, or other public officer when such appointment is 
made on the agreement or promise of such other officer or any other 
public officer to appoint or furnish employment to any one so related to 
the officer making or voting for ·such appointment, is· gunty · of a 
misdemeanor involving official misconduct arid upoll conviction thereof 
shall be punished by ftne of not les8 than ten dollars ($10;00) or more 
than $ 1000, and such officer making such appointment shaltforl'eit his 
office and be ineliglble for appointment to such offic� for one (I) year 
thereafter. 

· 
· 
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OFFICIAL OPINION NO. 73-1 1 1  

TO: Tom D. McEldowney 
Commissioner, Department of Finance 

FROM: James G. Reid 

January 17, 1973 

In your letter of December 27, 1972, you asked whether the bond submitted 
by Restlawn Memorial Gardens to the Idahp Department of Finance meets the 
requirements as setforth in Idaho Code, section 27408(b). It is the opinion of 
this office thatthe bond as submitted does not meet the requirements. 

As noted in an opinion issued by this �ffice on November 9, 1972, it is a 
requirement . th&t each of the members of �e Board of Trustees of a Cemetery 
falling under the provisions of the Endowment Care Cemetery Act, must file 
with the Commissioner of Finance a suretyi bond in the amount of $5 ,000. The 
bond submitted by .the Restlawn Memo� Gardens is for the tace amount of 
S 10,000

. 
and there are three trustees. Therd"ore, unless the bond were increased 

to $15,000, the provisions of the /daho Cod� would not be complied with. 
' j  

OFFICIAL OPINIO� NO. 73-1 12 

TO: J; Michael Brassey 
Deputy Administrator 
Uilifomi Consumer Credit Code 
Department of Finance 

FRQM: James G. Reid 
. . 

January 17, 1973 

In your letter of December 20, 1972, you requested an opinion from this 
office as to y.rhetru,lr a properly licensed employee of a supervised lender may sell 
whole life insurance in the office of the supervised lender. 

. . . 

As you pofn.t O\lt in your letter, Idaho Code, Section 28-33-512, contains 
certain·. prohibition.a .. �garding . the sale . of goods at locations where supervised 
loans are '°�� ari� � part reads as follows: 

''A lic:ensee. who is authomd to make supervised loans under this Part 
shall not erigige in the business . of making sale of goods at any location 
where siiperYISed� loans are made, except the sale of inaunmce in 
c0��1' With the making of IOfl1U. ��. [Bmphaiis added.] 

It .becomff, ·:ap�rtt . .  from th� ·above.quoted · section that in orde.- for a 
supervisedle�der or an employee thereof to sell whole life insurance policies in 
the office .of the. supervised lender, such policies would have to be considered 
something other tlwi the sale of goods in order to comply with the ti .C.C.C. 

In enacting Section 28-33�Sl2, the Legislature must have intended that the 
' , _  - - . ·  
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sale of insurance would be. classified as the sale of gotjcis under this provision, for 
if the sale of insurance �as not considered goods th;ere would be no reason to 
provide for exception regarding the sale of insurance in connection with the 
making of loans. i 

It is, therefore, the opinion of this office that the prohibitions contained in 
Section 28-33-512 regarding the sale of goods at the same location where the 
supervised loans are made would apply to , the sale of whole life insurance 
policies unless such policies were sold in connection with the making of loans, 
for the policies would be considered goods under Section 28-33-512. 

I[ 

OFFICIAL OPINION NO. 73-1 13  

TO: Harold Snow 
State. Representative 

FROM: Donald E. Knickrehm 

January 18, 1973 

We are pleased to respond to your request for an opinion on the constitution
ality of legislation making publication or distribution of anonymous campaign 
literature unlawful. 

· · 

The Idaho Supreme Court has ruled that a previously enacted statute of this 
nature was unconstitutional in the case of State v. Barney, 92 Idaho 581 (1968). 
In that case, the Court found the prior statute deficient by reason of its 
"vagueness". It is our opinion that ·the proposed revised statute submitted with 
your request and attached hereto as "Exlu"bit A" addresses that deficiency, and 
probably cures it. We have taken the liberty of at�ching a slightly . revised 
version of the proposed statute as "ExJUbit B". This revised version is di�wn 
slightly more tightly, and avoids application in the situation where .a single 
anonymous letter or comment is authored and mailed (a possible constitution
ally protected area). We believe these versions will pass mtister with the Idaho 
Supreme Court, under the "vagueness" test. ·. 

· 

However, as the Court noted in its opinion, there reniains the issue of 
whether even a very specific statute which limits anonymous 8peech can pass 
constitutional muster when scrutinized in light of the general;guarailtee of free 
speech found in the First Amendment to the United States' Constitution. We· 
entertain some doubts as to whether such a prohibition could suivi.ve· stich a 
challenge. 

Two cases lead us to these doubts, both of which were noted by thddaho . 
Supreme Court in the Barney CU('. The first is Zwick/er v. Koota, 2?0 F; Sllpp. 
244 (1968). In that case, a very similar New York statute was ruled unc_onstitu
tional as a violation of the First Amendment by a .  special; three judge. DistriCt . 

Court. As the Idaho Court noted ,in the Bamey, case; Zwit>kler went to the 
United States Supreme Court. There� it was reversed on other groµ.n� (see .394 
U.S. 103 (1968). The Uriited Sta*es Supreme Court did not. rut� on- the 
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constitutional �e. Thus, while we haw the opinion of the three judge District 
Court on.the constitutional question you have posed, the United States Supreme 
Court did not speak directly to it. 

The other hitportant CiSe is Talley v. Ozlifomia, 362 U.S. 60 {1960). There, a 
Los Angeles orcUJiancie. barrins distribution of any anonymous handbfil was ruled 
violitive of the :p� .AJnenclmeDt protection of free speech. While in the Barney 
case, the .Idaho Court makes a brlef effort at distinguishing the Talley case from 
the Idaho situation, the . Talley case indicates to us that the proposed statute 
might well .be found cviolative of the First Amendment. This is so because, 
genenlly, ��political .speech'• is at the very heart of Fint Amendment protection. 
If all anonymoui pamphlets cannot be prohibited, it &eems WJlikely that the 
favored area of pollticill pamphlets could be so restricted. This is not, however, 
clearly . the · case. · Ceirtainly, · character assassination by anonymous political 
pamphkt is a sedous ·evll which the legislature reasonably could be concerned 
with. There. do not appear to be any Supreme Court cases directly on this point. 
Finally, the · Idaho Supreme Court left a clear opening for a future legislative 
attempt at regulation in this area, in its opinion in the Barney case. ' 

While one would be foolhardy to deny that the legislation proposed may be 
on shaky c0nstifutiona1 grounds, we cannot say that it will not withstand 
constitutional challeilge. 

· 

OFFICIAL OPINION NO. 73-1 14 

TO: Jay � Friedly 
-- -- . 

Mountain Home City Attorney 
FROM: James G. Reid 

January 18, 1973 

In your letter of December 12, 1972, you request an opinion from this office 
regarding -the.: legality of · the . competitive bidding procedure followed by the 
Mountain. Hoine City· Council in the advertisement of bids for a new fire house. 
Specifically, you ask whether the plans and specifications used by the City 
Council ID ad�g •for. ·bids were sUmciently specific to comply with the 
competitiw bfddlna atatUtea of the State ofldabo. · 

· 

Idalia �. Soctton S0-341 ,  outlines the lituations in which competitive 
bidding shall •pPly to the cities and, in part, re..ta u follows: 

''Tbe•fctJ!C>�l.P!c>VisiOns.�.the io CC>llJ.Ptltitive bidding apply to all cities 
· of the stlte' o04a1J.o, but· ab8ll be subject to tile provjsions of any specific �iq�'Pl,�IDlt\g .to the lettmg Qf any CC)ntract, purchase or acquisition of 
any coii1iii0Clity" or · · thing ·by soliciting ind receiving competitive bids tllOref�r./; � · · · 

• • •  

''C. Whm 'the: eitpeilditure contemplated exceeds two thousand five 
hundred dollln ($2�00)� the'expenditure shall be contracted for and let 
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to the lowe� respollSl"ble bidder.,, 
Section 50-341 specifically states that the provisions of that section shall be 

subject to provisions of any other specific statute. pertaining to the letting of any 
contract, etc. Idaho Code, Section 67-2309, provides certain criteria to be 
followed by the cities of the State . of Idaho .in the letting or advertising of bids 
on contracts or the construction, repair, or iinprovement of public works, public 
buildings, or public places and reads as follows: · 

''Written . plans and. specifications for work . to be made by officials: -
Availability. - All offi�rs of the state of Idaho, the separate counties, 
cities, towns, villages or school districts within the · state of Idaho, all 
boards or trustees thereof or other persons required by the statutes of the 
state of Idaho to advertise for bids on contracts for the construction, 
repair or improvement of public works, public buildings, public place11 or 
other work, shall make written plans and specifications of such work to be 
performed or materials furnished, and such plans and specifications shall 
be available for all interested and prospective bidders therefor, ptoviding 
that such bidders may be required to make a reasonable deposit upon 
obtaining a copy of such plans and specifications; all plans and specifica
tions for said contracts or materials shall state, among other things 
pertinent to the work to be performed or materials furniShed, the nwnber, 
size, kind and quality of materials and service required for such contract, 
and such plans and specifications shall not specify or provide the use of 
any articles of a specific brand or mark, or any patented apparatus or 
appliances when other materials are available for such purpose and wJ;len 
such requirements would prevent competitive bidding on the part of the 
dealers or contractors in other articles or materials of equivalent valbe, 
utility or merit." ; 

Although Idaho Code, Section 67-2309, does not set forth all poSSI"ble criteria 
to be considered in a bid advertisement; it does at least set forth certain thiiigs 
that must be placed in the minimum requirements for bid specifications .. · Upbn 
review of the minimum requirements proposal and specifications , for t:Jie 
Mountain Home Fire Station, it appears to this office that ·· the specificatidns 
contained in that document do not meet the minimum requirements Set forthlin 
Idaho Code, Section 67-2309; and as such, any award of·bid pursuant to those 
specifications would probably be invalid. (See enclosed atta�ent.) ' · • l 

Without going into great detail, · suffice it to say that · the ·reason politiCal 
subdivisions within the State of Idaho. are· required ' �o folio\\' ra�er :st*t 
competitive bidding procedures is. to insur� that the.taxpayer��A91lar js spent in 
an efficient manner while at the same tinle�affording an equal Qppofuinity for all 
concerned who wish to m8ke a bid ori :a· go\rerninent�ced;project. hi the 
specific case of your proposed fue station'� a 'review of the_reql.Jired speRifjcations 
discloses that it w(luld be liteially impossible for any -one :c::ont'pletor to 
determine exactly what the City Council of Mountain Home':li&d hi\Jnind 
concerning the structure of the proposed me house. For example;-riowheie in 
the specifications is there a �ention of the type or kind or· qualitYJ>fin.ilterial to 
be used in constructing the building. Without these � speci,ficatioris,. . it; would 
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appear :that . the �ous bidding contractors would be placed in the position of 
having to outgUesS one another as to what the city might or might not wish the 
fire station to look lilc:e. As such, it would be possible for the City Council to 
show favoritism to one of the contractors or at the very least preclude a 

potential low responsible bidder due to the inadequate infonnation supplied. 

1bis oJ>inion iii not meant to discourage the City of Mountain Home or any 
other city. Witbin·the State of Idaho from inviting various proposals on types, 
kinds; and qUalities ·of structures. contemplated for city use. In the interest of 
providing a System for the utilization of current architectural concepts, an 
invitation on the part of various city councils for proposals on a given project is 
a worthwhile and actmirable policy. However, an invitation to secure another 
person's ideas and'coneepts certainly cannot be considered as a bid offering and 
as such, it would be improper to award a given contractor a bid without first 
providing all possible bidders with a specific and concise set of specifications in 
which to base their bid; · 

OFFICIAL OPINION NO. 73-1 15  
No opinion is assigned to this number. 

OFFICIAL OPINION NO. 73-1 16 

TO: Patricia L. McDe.rmott 
State Representative 

FROM: Donald E. Knickrehm 

January 24, 1973 

We are pleased .to respond to your request for a legal opinion on the following 
question: 

"Does the Idaho legislature have the legal authority to repeal or rescind its 
1972 ratification of the proposed Equil Rights Amendment to the United 

· States Constitution?'� · 

We have re�� tlliS .iSsue extenSively, and have found two cases which 
deal speclficiilly Witlf'thiS poiht, both of which involved the proposed ''Child 
Labor Amendment" to the United States Constitution. 

The first case ii frOm the Umted States Supreme CoUrt: Coleman v. Miller, 
307 U.S, �33� �3. L.Ed; 1885 (1938). In that case, the Kansas legislature had 
rejected tliO 'Wd'Labor Amendment" and then, several years later, turned 
around and by'a' cJisPuted one vote margin ratified the prop0sed amendment. 
The case went to� the Supreme Court of Kans8s seeking a writ to prohibit 
certification of ratification to the United States Congress. The writ was there 
denied .and th�t �.�·was apPealed to the United States Supreme Court. . 

In a lengthy'tedmfoal opinion by Mr. Chief Justice Hughes, the United States 
Supreme:Court h�ld that the queStton was a ,"political question," and therefore 
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should not be rqled upon by the United States Supreme Court. The . court 
specifically held that the final detennination on the effect of an action of a state 
legislature in ratifying or rejecting a proposed amendment was to be made by the 
Congress, and not the court. 

The court did, however, in reaching this conclusion, engage in a substantial 
discussion of the merits of the issue before it. The court first noted . the views 
expressed by prominent writers of· that day that once ratification is given a 
proposed amendment by state legislative action, it cannot be repealed or 
rescinded. The court then discussed the precedent set by adoption of the 
Fourteenth Amendment to the United States Constitution. The court noted that 
in that instance, the states of Ohio and New Jersey first ratified, then passed 
resolutions withdrawing their ratification of the proposed amendment. Both of 
these actions by these states occurred prior to a sufficient number of states 
having ratified the proposed amendment. Subsequently, the Secretary of State 
certified to Congress that three-fourths of the states had ratified the proposed 
amendment, if the Congress counted the ratifications of New .{ersey and Ohio. 
The Secretary informed the Congress further of the attempted withdrawal of 
ratification by these two states. Thereafter, Congress declared the amendment 
adopted, counting the ratifications of New Jersey and Ohio and disregarding 
those states' attempt to withdraw their prior ratification. 

The other relevant case also involved the proposed "Child Labor Amend
ment." That case, Wise, et al v. Chandler, et al, 108 S.W. 2d 1024 (Ky 1937), 
was decided just prior to the above cited United States Supreme Court case. In 
the Wise case, in an extensive opinion, the Kentucky Supreme Court specifically 
held that once a state had acted upon a proposed amendment, that state had 
exhausted its power to further consider the question without resubmission of 
the proposed amendment by the United States Congress. 

The views expressed in the Coleman v. Miller and Wise v. Chandler cases, 
supra, both indicate that ratification by ·a state is a final action which cannot be 
repealed or revised. We have found no other authority on. the constitutional 
question you have presented. We must therefore conclude thah>nce a state acts 
through its legislative process to ratify a proposed amendment ·t<> the United 
States Constitution, it has cast its one vote, and exhausted its. power to affect 
. the course of the proposed amendment. Subsequent attempts by the· same state 
legislature to retract or appeal its prior ratification would be of no legal effect. 

OFFICIAL OPINION NO. 73-U 7 

TO: David Duehlmeier 
Mental Health Division 
Department of Environmental Protection & Health 

FROM: G. Kent Taylor 

January 24, 1�73 

The Office of the Attorney General is in. receipt of your ��uest .for an 
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opinion dated th� 16th day of November, 1972, in which you posed the 
following question: · Is a person who is involuntarily committed under the 
commitment laws of the State of Idaho liable for his expenses pursuant to 
Section 66-354, Idaho Code? 

· 

Section 66-354,ldaho Code, reads in part as follows: 
"Mentally ill persons with assets sufficient to pay expenses - Liability of 
relatives . ....:.. (a) When a mentally ill person has been admitted to a state 
hospital voluntarily or involuntarily (own emphasis), the head of the 
hospital may cause an inquiry to be made as to the financial circumstances 
of such mentally ill person and of the relatives of such person legally liable 

· for his or her support, and if it is found that such person or said relatives, 
legally liable for the support of the patient, are able to pay the expenses 
for hospitalization proceedings and the charges for the care and treatment 
of the patient in the hospital, in whole or in part, it shall be the duty of 
the head of the hospital to collect such expenses and such charges, and if 
necessary to institute in the name of the state, a civil suit against a person 
or persons liable therefore." 

The answer to the above stated question seems to be definitely answered by 
the statute inself. There does not appear to be ambiguity as to the intent of the 
legislature when they included the word "involuntarily" when determining who 
was to be liable for the hospital expenses; thus, there does not appear to be a 
distinction be.tween persons who are committed · under the criminal code and 
Title 66, Chapter 3. 

Therefore, it is the opinion of the Office of the Attorney General that the 
statute speaks.directly to the question and that persons involuntarily committed 
under . the · criminal laws of the State of Idaho are legally respollSlble for the 
payment of their expenses. 

OFFICIAL OPINION NO. 73-1 18 

TO: C. E� Barnett 
Board of Pharmacy 

FROM: . Wayne Meuleman 

January 26, 1973 · 

This is in response for your request for an opinion concerning the legal 
authority of �'nUISe practitioners" prescribing drugs and controlled substances. I 
again· apologize for. the delay in responding; however, the nature of the problem 
warranted exteniled deliberation. 

-Idaho Code, Section S4-1413(e) states: 
''Practi<:e .· pf .. nursiiig: The . practice of professional . nursing means th� perfqr;mance for compensation of any act in the observation, care and 
c0wiselof the ill, injured, or infirm, or in the maintenance of health or 
prevention of illness of others, or in the supervision and teaching of other 
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personnel, <?r the administration of medications and . treatments as pre� 
scn"bed by a licensed physiciin or dentist; requirlng.substaJitial spe�d 
judgment and skill based on knowledge and application of the pdnciples of 
biological, physical and social science. The foregoing shall not �e deemed 
to include acts of medical diagnom or prescription of medical therapeiltic 
or corrective measures, except as may be authorli:ed by rules · and  
regulations jointly promulgated by the Idaho state board ofmedk.ine and 
the Idaho bollTd of nursing which shall be implemented by the Idaho 
board of nursing." 

Pursuant to the above-underlined provisions, the Idaho Board . of Medicine 
and the Idaho Board of Nursing enacted Minimum Standards, Rules, and 
Regulations effective June, 1972. Such Rules provide that the additional 
authority granted a certified "nurse practitioner" shall . be in writing .as pre
scn"bed by an area committee, subject to the approval of the Board of Medicine 

· and Board of Nursing. It is my view that said Rules properly conform to the 
provisions of Section S4-1413(e),/daho Code. 

In respect to the legality of pharmacists filling prescriptions written by nurse 
practitioners, I refer you to Section 37-270l(t),/daho Code, which provides: 

. 

' 

"(t) 'Practitioner' means: 
(I) a physician, dentist, veterinarian, scientific investigator, or other 
person licensed, registered or otherwise permitted to di3trlbute, dispetise, 
conduct research with respect to or to administer a controlled substance in 
the course of his professional practice or research in this state; 
(2) a pharmacy, hospital, or other institution licensed, registered, or 
otherwise pennitted to distn"bute, dispense, conduct research with respect 
to or to administer a controlled substance in the course of professional 
practice or research in tJµs state." (emphasis added) 

This provision would encompass nurse practitioners within the Controlled 
Substances Act defulition of "practitioner." Additionally, Idaho Code, Section 
37-2722 states: 

"Prescriptions. - (a) Except when dispensed directly by a practitioner, 
other than a pharmacy, to an ultimate user, no contro�d substance in 
Schedule II may be dispensed without the written prescription ot a 
practitioner on an official blank furnished by the board. 

· 

{b) In emergency situations, as defined by the rule of the board, Schedule 
II drugs may be dispensed upon oral prescription of.a P,ractitioner, reduced 
promptly to writing and filed by the phannacy; Pres�riptionsisbal1 be 
retained in conformity with the · requirements of St1etion 3r·2�ZO� Idaho 
Code. No prescription for a Schedule II substance maY be refilled�-� ' . . 

(c) Except when dispensed directly . by a i>ractiiione�, oUier : � a 
pharmacy to an ultimate user, a controlled sub�ee mcluded iri ��edule 
m or IV, which is a prescription drug ai · detemune'd · under ,� ·aci or 
regulation of the bureau or the board; shall not)>e dispeJ1Sed 'Without a 
written or oral prescription ofa practitioner; The prescription:·ISlWl not be 

•. . ·!,' 
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filled onefilled more than six (6) months after the date thereof or be 
refilled more th8n five (5) times, uiiless re11ewed by the practitioner. 
(d) A COJltroiled subnance included in Schedule v shall not be distributed 
or dispensed other than for a medical purpose." 

Readini the above statutes together, I conclude that a pharmacist may legally 
fill preScriptions written_ by . nurse practitioners with one qualiftcation. That 
qualification is that the Written authorization as required by the Minimum 
Standards, Rules and Regulations limits and restricts the scope of which a nurse 
practitioner may · legally prescribe drugs and/or controlled substances. In this 
respect · 1 suggest that a procedure be established whereby pharmacists and the 
Board of Pbatmacy is informed as to the scope of authority within which a 
particular nurse practitioner may act. · 

OFFICIAL OPINION NO. 73-1 19 

TO: Edward W; Rice 
State Repl'eientative 

FROM: Ciatence D. Suiter 

January 26, 1973 

This is in response .to your letter of January 18, 1973 regarding House Bill 
665, second Sessio11 of the 41st Legislature. You inquired by your letter as to 
whether beneficiaries under that legislation continue to be so after the POW's 
and MIA's return. That law in pertinent part provides: 

''Children C)f any Idaho citizen • · • •  who has been determined • • •  to be a 
prisoner of war or missing in action in southeast Asia • • •  shall be admitted 
to attend a pµblic institution of higher .education or public vocational
technical school w�thin the State of Idaho without the necessity of paying 
tuition IU1<i fees therefor • •  !' 

In the entire legislation there u no clear �xpression of intent as to when, if 
ever, those benefits shall cease to be available to the peisons qualified as above 
indicated. AlthoUgh it was probably the uitent of the leptature to provide 
qualified recipients d� th.e �riod of theil parent's incarceration u prisoners 
of war or while. mis8in8 in 8ction, there was '° enwici&tion of that intent in the 
bfil. Witho11t. �y·qualifying langiJage or otller expression ·or contrary intent it 
must b" conclud� tb&t students continue tp be eligible notwithstaocliog their 
parent's or pare�ts· repatriation or other rettim to the living, as it were. There is 
some evidencie that . C!ID be gleaJ1ed from th� statute that might strengthen our 
conclusion and tha,Us that institutions of hlsher education ue admonished to 
include m futjllo btjdgets the cost incurRcl and the coat anticipated frolb 
compliance With.the liatute. · 

It ·�· our eonclUSldn then, that there is no cut-off date for persons qualified 



73-120 142 

under House Bill �65 nor will repatriation· or other return of prisoners or those 
missing in action in southeast Asia serve to discontinue benefits under the act. 
The practical effect of the legislation is that if your father or mother was ever a 
prisoner in southeast Asia, or missing in action in that zone you are eligible to 
take advantage of the benefits provided in House Bill 665. 

OFFICIAL OPINION NO. 73-120 

TO: Glenn A. Phillips 
Magistrates Division 
Seventh Judicial District 

FROM: Peter Heiser 

January 29, 1973 

The 1969 Session Laws section to which you refer in your letter of January 
9, 1973, has been codified in Section 1 -2208{3Xa), Idaho Code, and now 
provides that Magistrates may handle all misdemeanor actions regardless of jail 
term or fme amount. 

You ask if a Magistrate may hear an involuntary manslaughter case brought 
under Section 184006{2Xc), Idaho Code. The companion punishment section, 
Section 18-4007(2), Idaho Code, provides that the punishment for involuntary 
manslaughter in a situation which does not relate to the operation of a motor 
vehicle could involve a jail sentence of up to ten (IO) years in the state prison. 
Referring to Section 18-1 1 1 ,  Idaho Code, it is clear that the aforementioned 
penalty falls in the classification of a felony and, thus, a Magistrate could not 
hear such a manslaughter action. 

However, if the manslaughter action was one which arose out of the 
operation of a motor vehicle, Section 184007(2){b), Idaho Code, would. apply 
for purposes of punishment. Said section provides that a violation of Section 
I84006{2Xc), Idaho Code, relating to the operation of a motor vehicle could 
involve imprisonment in the county jail for not more than one (I) year. 
Referring again to Section 18-1 1 1 ,  Idaho Code, it is clear that the aforemen
tioned penalty would be classified as a misdemeanor and, thus, the manslaughter 
action would be heard by a Magistrate. 

OFFICIAL OPINION NO. 73-121 

TO: Thomas G. Drechsel 
ASBSC President 
Boise State College 

FROM: James R. Hargis 

January 30;1973 · 

The Attorney General has directed me to answer that portion of yourJetter 
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of recent date which deals with the issue of possession and consumption of 
alcoholic beverages (including beer, wine, and alcoholic liquors) in campus 
buildings owned ·or possessed by the college or board of trustees thereof. Retail 
sale of suCh beverages is another separate and distinct issue which will be dealt 
with sepllrately� •.. 

We can fnld.no statutory prohibition against the possession or consumption 
of alcoholic beverases in any publically owned building in general or in college 
buildings inpUtiC\ilar .However, every state college or university and both junior 
colleges have adJtiinistratiVe regulations prohibiting poaession and consumption. 
These rules and regUiations are expressed in the catalogue of each institution. 
The State Bo8rd of Education acting as Trustees and Regents has approved the 
catalogues and the contents therein as part of the Board's duties as the governing 
board. Any change therein must also be approved by the administration of the 
institution and finally by the Board. ' 

With respect to the legality of retail sales of liquor or beer on college 
campuses in Id8b.o, again there appears to be no specific statutory prohibition. 
However, the licensing provisions of the Department of Law Enforcement and 
the Rules and Regulations relating to such licenses must be complied with as 
well as any institution regulation dealing with this subject. 

I trust that this inf orination will be of assistance to you. Detailed procedural 
information ·concerning licensing.atbst be obtained from the Department oftaw 
Enforcement. 

· 

OFFICIAL OPINION NO. 73-122 

TO: Wayne Loveless 
State RC}>re,;entative 

FROM: J. DenriisWilliams 

January 31,  1973 

You have requested an opinion of this office regarding the effect proposed 
House Bill No. 93 will have on Section 18-4626, Idaho Code, relating to wilful 
concealment of goods,�9i11eS and mer�, since-House Bill 93 would allow 
detention under certain conditions of a person on or in the immediate vicinity of 
the premiies of a: mercantile estal>lidunent, and Section 18-4626 applies only to 
concealment of goods 011 a merchant's premises. 

In this regard, proposed House Bill No. 93 reads as follows: 
· "In any ·action; ciVil or criminal, brought by reason of any person•s having 

been · detliined on or. in · the Immediate vicinity of the premises of a 
mercantile estilbllshmentfor the purpoae of ilwestigation or questioning as 
to the ownersbJp'of any merCbandise, it shall be a defense of such action 
tha(the; pOrs:on'wis detained in··a reasonable manner and for not more 

· than a'r"81onableot1me to permit such investigation or questioning by a 
peace· offieer < or by the owner of the mercantile establishment, his 
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authori7.ed !lIDployee or agent, and that such peace officer, owner, 
employee or agent had reasonable grounds to believe that the person. so 
detained was committing or attempting to commit larceny or wilful 
concealment on such premises of such merchandise. As used in this 
section, 'reasonable grounds' shall include, but not be limited to, justifi
able belief that a p.erson has concealed possession qf unpurchased mer
chandise of a mercantile establishment, and a 'reasonable time' shall mean 
the time necessary to permit the person detained to make a ·  statement or 
to refuse to make a statement, and the time necessaiy to examine 
employees and records of the mercantile establishment relative to owner
ship of the merchandise." (emphasis added) 

Section 184626,ldaho Code, reads: 

"WILFUL CONCEALMENT OF GOODS, WARES OR MERCHANDISE. 
- Whoever, without authority, wilfully conceals the goods, wares or 
merchandise of any store or merchant, while still upon the premises of 
such store or merchant, shall be guilty of a misdemeanor . and, upon 
conviction thereof, shall be punished by a fine of not more than $300 or 
by imprisonment in the county"jail for not more than six (6) months, or 
by both such f'me and imprisonment. Goods, wares or merchandise found 
concealed upon the person shall be prima facie evidence of a wilful 
concealment." 

· 

A reading of IJouse Bill 93 reveals that it applies to cases involving poSS11>le 
larceny as well as poSSible wilful concealment. Since a larceny may be 
committed when a person leaves an establishment with unpurchased merchan
dise, this act would allow a merchant who had reasonable grounds to believe a 
larceny was being committed to detain the suspect. 

In view of the application of the act to both the crimes of larceny and wilful 
concealment, it is the opinion of this .office that House Bill No. 93 does not 
extend the provisions of Section 18-4626, Idaho Code, to situations involving 
concealment of goods, wares or merchanside outside the actual store premises of 
a merchant. 

OFFICIAL OPINION NO. 73-123 

TO: T. F. Terrell 
Executive Director 
Public Employee Retirement System 

FROM: W. Anthony Park 

An opinion has been requested on the following question: 

Febrwuy 2, 1973 

''Can a· unit of government affiliated with the Public Employees Retire
ment System of Idaho enter into . a salaty reduction �eement · with· its 
employees for the purpose of providing a tax sheltered plan offered by an 
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insurance' cqmpany in compliance with provisions of the Internal Revenue 
Service Code?" 

In conjunction witll this question you stated in your letter you understood 
that the Intemal Revenue Service had imposed the following requirements on 
salary reciuctloil agreements in order that the funds subject to such agreements 
would not be c0�ered to be income taxable currently: 

"l. A bona· itde salaty reduction agreement is entered into between the 
employer and employee. 

2. The funds generated by the agreement are held in a trust capacity by the 
empl�yer until payable to the employee in accordance with terms and condi
tions set forth in the agreement. 

3. At no time are such funds considered as salary subject to any form of 
withholding by the employer for income tax. social security, retirement or other 
purposes." 

This response is not intended to express an opinion as to what requirements 
the I.R.S. does in fact place on such plans. Our research indicates that the 
current I.RS. requirements imposed on salary reduction agreements so as to give 
tax deferral benefits , to a taxpayer are vezy much in flux as this type of program 
is ''unqualified'' under any specific Internal Revenue Code section. 

We feel that the above enumerated requirements may not in fact state current 
I.R.S. policy in this area. However, in reaching your question as to a possi"ble 
conflict between the . enumerated I.R.S. requirements and the requirements 
placed on employees �ject to the Public Employees Retirement System, we 
shall assume your statement of the I.R.S. requirements to be correct. 

An employer under the Public Employees Retirement System is required to 
pay to the retttemerit b0ard its and its employees contributions as computed 
based on the sa1aries paid by it during the month previous, see § 59-1332,/daho 
Cod.e. The question ·raised is whether or not this mandate of the law conflicts 
with the requirel1tents of the l.R.S. set out above. 

Salary is defined bY: the Public Employees Retirement System as follows: 
"§ 59-1302(31), Idaho Code: 'Salary' means the total salary or wages 
payable by all employers to an active member for personal services 
currently performed, together with all remuneration for personal services 
from whatever source, including commissions and bonuses and the cash 
value ofllll remuneration in any medium �ther than cash. The reasonable 
cish :vatue, .:Of ' .. remuneratio� in any medium other than cash shall be 
estim&ted, and  determined in accordance with the rules prescribed by the 
board." ' 

. ' 

A salary reduction agreement results in the right to receipt of cash at a date 
later than it w�uld .normally occur absent such agreement. Such payments 
cannot be coDaiclered , ','wages pay8ble • • • for personal services �urrentlY 
performed ; �'-"'. and therefore if such funds are included within the definition of 
salaty proVid8ci by § 59-1302(31), Idaho Code, they must be by virtue of that 
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portion of the 88JJ1e statute which provides that salary includes "all remunera
tion for personal services from whatever source, including commissions and 
bonuses and the cash value of all remuneration in any medium other than cash." 

As provided in § 59-1301,  Idaho Code, the Public Employees Retirement 
System was established for the fallowing public purpose: 

"(2) The purpose (?f such system is to provide an orderly means whereby 
public employees in the State of Idaho who be90me superannuated or 
otherwise incapacitated as a result of age or disability, may be retired from 
active service without prejudice and without inflicting a hardship upon the 
employees retired, and to enable such employees to accumulate pension 
credits to provide for old age, disability, death and termination of 
employment, thus effecting economy and efficiency in the administration 
of the state, county and local government . • •  " 

Consistent with an effectuation of this purpose is a broad reading of those 
definitional sections founq in the Act which further sueb. purposes. The phrase 
''remuneration in any medium other than cash" is nowhere defined in the Public 
Employees Retirement System Act. The intent of the legislature in defining 
salary obviously was to e�end as far as poSSJ'ble the measure of "salary" so as to 
provide an adequate amount of employee and employer contn'butions to 
support the System itself and provide benefits to its employee contributors. . 

In our opinion the right to receipt of cash in the future under a "salary 
reduction agreement" WaS intended to be Considered "remuneration in any 
medium other than cash" llnd thus included within the term "salary" as defmed 
in § 59-1302(3 1), /daho Cqde. This right, once valued in cash by the Retirement 
Board, as salary must be aVailable ·for employee and employer contributions to 
the Public Employees Re�ement System as provided in § § 59-1303, 59-1304, 
59-1305, 59-1330 and 59•1332, Idaho Code. To allow circumvention of the 
intended effect of these statutes by means of a "salary reduction agreement" 
which would remove defeired ineome from "salary" as defined could clearly 
endanger the fmancial viability of the Public Employees Retirement System. 
Therefore, the law must in our opinion be read to have been intended to include 
a cash valuation of the right to receive future cash payments under a salary 
reduction agreement as "salary" for purposes of the Public Employees Retire
ment System. 

Having determined that a current cash valuation of the right to receive future 
cash payments as a result of a salary reduction agreement is properly includable 
in the determination of "salary" as defined by § 59-1302(31), Idaho Code, we 
must now turn to the question you have posed.•. Assuming, as above&tated, the 
propriety of your statement of I.R.S. requirements, there appears to be a. direct 
conflict between the requirement #'3 abow of the I.R.S. and the Public 
Employees Retirement System Ai:t in that § 59-1301 et seq, Idaho Code, 
requires a current cash valuation of deferred income to be subject to employee 
and employer contribution requirements for retirement whereas requirem.,nt #J 
of the I.R.S. does �ot allow such funds to be considered salary for retirement 
purposes. 
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At least three possibilities for avoiding this seeming conflict occur to us. First, 
the def"mition of "salary" for Internal Revenue purposes as referred to in 
requirement #3 above may be substantially different from that found in 
§ 59-1302(31), Idaho Code. Secondly, our researdi in the area indicates that 
I.R.S. requirement #3 above may incorrectly state current Internal Revenue 
Service requirements imposed on salary reduction agreements. Thirdly, the funds 
referred to may notbe "considered as salary" in that all whidi is included in the 
def"mition . of "salary-" is the valuation of the right to future payment of "such 
funds" not the funds subject to the salary reduction agreement themselves. 

An opinion. ))y this office as to what requirements the Internal Revenue 
Service should make befor� a salary reduction agreement would provide income 
tax deferral benefits would not be recognized by the I.R.S. 

The definition of "salary" provided by § 59-1302(31) Idaho Code, requires 
inclusion of a valuation of cash payments deferred as a result of a salary 
reduction. agreement. 

It is om opinion that contn"butions based on money paid under a salary 
reduction agreement must be paid to the retirement board. Subject to this 
requirement, we see no basic inconsistency between such plans and retirement 
system requirements. 

OFFICIAL OPINION NO. 73-124 

TO: Peter G. Leriget 
Latah County Prosecuting Attorney 

FROM: W. Anthony Park 

February 5, 1973 

In response to your request for an opinion as to whether there can be lateral 
movement within a budget after the· tentative budget has been compiled, it 
appears that there can be sudi changes made. 

Sections 31�1602, 31-1603 and 31�1604,ldaho Code, deal with expected and 
tentative budgetS and require that expenses and revenues be broken down into 
two classifications, salaries and wages and other expenses. It appears that the 
breakdown reqwrement is for . the purpose of showing where �unds have been 
used in the past and where funds could be expected to be used in the future. 

On the second Monday in February the county commissioners shall hold a 
hearing on .· the tentative ·budget where officers and employees of the various 
county .dep&rtmentS may. be call� upon and examined concerning expenditures 
made by him.·section 31-1605; Idaho Code. This section goes on to state: . . . 

. · Upori the. coriclusion of sudi hearing, the county commissioners shall fix 
and determine the amount of the budget for each . office, department, 
service; agency or institution of the �unty, separately, which in no event 
shall be greater than the amount of the tentative budget, and by resolution 
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adopt the b1:1dget as so finally detennined and enter said iesolution on the 
official minutes of the board. 

· 

Thus, the fmal budget for each. office, department, service, . agency or 
institution is determined separately and cannot be greater than the . tentative 
budget, but the budget for salaries or other expenses of each department, etc., is 
not necessarily determined as a .final budget item. Thus, it may be seen that after 
a tentative budget is compiled for each department, service, agency, etc., there 
can be no increase of the budget over the tentative amount. However, th�e is 
nothing in the Code that states there cannot be a ieshuffling of monies from one 
item to another within the department budget. If it were seen that salaries and 
wages had not received sufficient funding in the tentative budg"et, money could 
be taken from other expenses and transferred to salaries for the final budget. 

From the above it can be seen that there may be lateral movement within the 
tentative budget so long as the final budget is not greater than the tentative one. 

With regard to our discussion concerning your functions and duties as the 
Prosecuting Attorney for Latah County, you are the sole attorney for the 
county and its officers. Art. S, § 18,ldaho Constitution, provides: 

A prosecuting attorney shall be elected for each organized . county in the 
state, by qualified electors of such county, and shall hold office for the 
tenn of two years, and shall perform such duties as may be prescrib� by 
law; . . .  

Section 31-2604, Idaho Code, prescribes the duties of the prosecuting 
attorney, and in particular part 3 reads as follows: 

3. To give advice to the board of county commissioners, and other public 
officers of his county, when requested in all public matters ariSirig in the 
conduct of the public business .entrusted to the caie of such officers. 

It should be noted the county has no other attorney. If eoiinty officials 
disregard the advice of their county proseeutor they do so at their own risk. 

OFFICIAL OPINION NO. 73-125 

TO: Pa,ul Kratz.Ice 
Director, Computer Center 
Idaho State University 

FROM: James G. Reid 

February 6, 1973 

In your letter of February 1 ,  1973, you request an opinion from thia'c)ftlce as 
to whether or not the computer eenter at Idaho State University mayentet:into 
a lease agreement for the purpose of leasing a computer for<a·periOc:l,oftinie 
exceeding one year. 

· · 

. : · .·· 
Art. VIII, Sec. 3 of the Idaho Constitution provides for� a limitation on 

county and municipal inde�tedness and� in part, reads as fellows: - . :  •· 
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''No county, city, town, township, board of education, or school district, 
or . other . subdivision of the state, shall incur any indebtedness, or liability' in any manner, for any purpose exceeding in that year, the income and 
revenue provided for in such year . . .  " 

The preeeding provision of the Idaho Constitution would seemingly prohibit 
Idaho State University from entering into long term leasing agreements. 
However, in the case of Williams v. Emmett, 51  Idaho 500, 6 P.2d 475, the 
Supreme Court. of the State of Idaho held that the lease of equipment requiring 
payments in . future years for services needed in those years create a present 
indebtedness within the meaning of Art. VIII, Sec. 3 of the Idaho Constitution 
and nota future indebtedness. 

It would, therefore, be the opinion of this office that the lease of equipment 
by Idaho State University (which would include computers) would not consti
tute a future indebtedness; and, a.$ such, there would be no constitutional 
prohibition against a lease for such equipment extending longer than a period of 
one year. 

OFFICIAL OPINION NO. 73-126 

TO: John A. Flanagan 
Director, Chemical & Feed Division 
Department of Agriculture 

FROM: Clarence D. Suiter 

You have asked the following questions: 

February 6, 1973 

"Are licensed warehouses required to also license as trackbuyers if they 
buy and sell to farmers, grain and other commodities which fall under the 
Trackbuyer Law? 
EXAMPLES: 1 .  A warehouse buys 20 tons of barley from Farmer A and 
stores the barley in his warehouse; two months later he sells 20 tons of 
barley t(j Farmer B. 
2. The warehouse buys 20 tons of barley from Farmer A and trucks and 
sells the.:grain to Farmer B." 

Our suggestions a� to how you should construe and enforce these laws, that 
is, the w�ehou5em8n's law_ and T'1tckbuyer's Law, relates to the bonds required 
by these laws� You will notice that under S�tion 22-1402, Idaho Code, the 
Trackbuyer's Law aoes not apply to or include any person who has a license to 
operate a p�lic wllJ,'ehouse who "iS receiVing farm products for shipment . . . to 
such warehoµses .Within this state" and Section 22-1419 says that in administra
tion ,of;. the .Traclcbuyer's Act . the Coinmissioner of Agriculture is directed tc:> 
coordinate-the Trac:kl>uyer's Act and the Bonded WllJ.'ehouse Law. 

Now then, the warehouseman's bond will cover your first case if the 
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warehouse is in . Idaho . beeause the · products are . b� shi�d iJlto the 
warehouse. However. if the · products do not go to the wareho'ilse the 
warehouseman's bond wm prob�ly not cover the product since the warehouse 
owner is not, strictly speaking. acting as a warehouseman and the transaction 
does not concern or enter his warehouse. Therefore, unless he has a traclcbuyer's 
bond in this case. there wm be no protection for the seller or buyer if there is 
some Joss or the warehou8e owner does not pay the seller. 

Therefore, I !\'Oul4. sujgest that as to example No. 1 from your letter if the 
warehouse is in Idaho, no traclcbuyer•s license should be required but if the 
warehouse is outside Idaho a trackbuyer's license should be required. 

As to example No. 2. the warehouse bond could be rewritten to cover such 
dealings outside a warehouse, or regulations could be passed providing that such 
dealings are part of a warehouseman's obligations under his bond, or else a 
trackbuyer's license should be required by your office. 

OFFICIAL OPINION NO. 73-127 

TO: Marion J. Voorhees 
Executive Secretary 
Idaho Real Estate Commission 

FROM: Fred Kennedy 

February 6, 1973 

You have requested me to provide the Idaho Real Estate Coinmission _with a 
legal opinion as to whether or not a non-resident broker who has been granted a 
license to conduct his real estate business in Idaho by reciprocity may be. granted 
a license to establish a primary office for the conducting of his J>usiness in this 
state, without becoming a resident of the State of Idaho and actively inailaging 
such office. and without complyirig with the branch office requirements of 
Section S4-2033A of the Idaho Code. 

Section 54-2034 of the Idaho Code provides, in part, as follows: 
" . . .  If the applicant · . . .  is a nonresident and licen8ed in the. state ofhis 
domicile. the examination as provided in this act shall not be required 
except that any person who was not domiciled in the State of.Idaho at the 
time of receiviJlg a license from his state of domicile must take the 
exairiination as provided in Section 54-2027, Idaho Code, if at any time 
such a licensee becomes domiciled in the State ofldaho."' · · · · · . 

Section 54-2033 of the Idaho Code, which governs the issuance of licenses to 
non-residents, provides as follows: · · · · 

"A non-resident to whom a license is issued upon c<>mpliaricewith 8ll the 
other requirements of law.and provisions of this act shall·n9ftie reqtJired 
to maintain a definite place ·of business withiridiis State; 'pij>Vid¥/th8t 
such non-resident s1iin maintalD an active public 0place ofbUSilins'Wttbin 
the state of � domicile and provided further that the privilege of 
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submitting .evidence of good standing by the state of the domicile of a 
non-resident applicant in lieu of the recommendations and statements 
otherwise required shall only apply to licen5ed real estate brokers and real 
estate salesmen of those states under the laws of which similar recognition 
and privileges are extended to licensed real estate brokers and real estate 
salesmen of this state." 

Section S4-2033A of the Idaho Code authorizes and governs the establish-
ment and operation of branch offices in this state, and provides as follows: 

"No branch office will be operated by a resident or non-resident broker 
unless the business performed in that office (such as advertising, listing, 
closing, depositing of funds, writing of checks and the issuance of receipts) 
be jssued in the name of the broker or under the direct supervision of the 
broker. A branch office operated by a resident .broker shall have .a licensed 
broker, associate broker or salesman with two (2) years active experience 
as a licensed real estate salesman, regularly occupying it and in charge of it. 
A· branch office operated by· a non-resident broker shall have a licensed 
broker w:ho is. domiciled in the State of Idaho regularly occupying it and in 
cl,Wge ofit.:ReSident and non-resident brokers operating branch offices in 
the Sta�e of Idaho are required to license such offices with the Idaho Real 
Estate . Coritmission and the broker, associate broker or salesman in charge 
of the office shall be designated at the time oflicensing." 

By the adoption of Section 54-2033A of the Idaho Code, the legislature has 
established the conditions under which real estate offices may be operated in 
this state when the licensed broker is not present in and actively managing liUCh 
office. In order for a broke[ who is domiciled in and a resident of Idaho to 
establish .and o�rate iuch an office, the statute cited requires hint to comply 
with the branch office reqtlirements contained therein. It must be presumed that 
the Idaho Le8istattire contemplated the same type of compliance on the part of 
a non-resident broker in the establishment and operation of such an office. To 
interpret .Section· S4-2033A in any dJfferent way would make it redundant and 
of no force or effect. 

It is therefore my opinion that', when the above quoted Sections of the Idaho 
Code are read together and construed in such a manner as to give effect and 
meaning . to . each in light of clear legislative intent, the following procedure 
governs with reipect to the conducting of real estate business in this state by 
non-resident brokers: 

1. Under the provisions of Idaho Code Section 54-2033, if a broker is 
domiciled ,in In.other-state and. receives an Idaho licenae by reciprocity, he 
may 'practice. � estate in Idaho without establishing or maintaining a d�filii� ·�Jace:of bUsiness in this state, so long- as-he maintains an active 

- pllbllc:: plllce of hiisiDeis within the state of his domicile and provided he 
.has made the necessary filings tequired by Section 54-2031 of the Idqho 
� � · · . .  . 

. 

' .--- ' 
. .  

1� u;Ju>wever, tile non-resident broker decides to establish an office in 
the State ofldaho for the conducting of his real estate business, he may do 
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so only by c9mplying with one of the two following methods: 
A. The nonresident broker can either move to Idaho, establish his 
residency in this state, take the broker's examination required by Idaho 
Code Section 54-2034, and become licensed by Idaho to «;stablish a 
primary real estate office in this state under his management and 
control, or 
B. The broker can remain a nonresident of Idaho and establish a 
branch office in the State of Idaho, based on his Idaho license granted 
by reciprocity, at which time he would have to comply with the 
provisions of Section 54-2033A of the Idaho Code, which would 
require, in part, that a licensed broker, domiciled in the State of Idaho, 
regularly occupy such branch office and be in charge of same. 

In view of the foregoing, it is my opinion that the application to establish a 
primary real estate office in Idaho submitted by Charles L. Anderson, a 
non-resident broker licensed to conduct his real estate business in Idaho and 
domiciled in the State of Wyoming, should be denied by the CommisSion, until 
such time as Anderson complies with either sub-paragraph 2A or 2B of this 
opinion, as set forth above. Further, that the applications submitted byresidents 
of Idaho for the issuance of real estate salesmen's licenses under Anderson's 
broker's license should .be denied for the same reasons as outlined above. It is my 
understanding that one of the persons who ltas applied for a Salesman's · license 
under Anderson's broker's license, Doyle II. Dickerson, actually resides in 
Wyoming and holds a valid Wyoming license under Mr. Ander5on's .Wyoming 
broker's license. Assuming this is the case and that all require111ents ate met 
under the reciprocity provisions of. Idaho Code Sections 54-2033 and · 54-20�4, 
and the necessary filing is made pursuant to Section 54-2031 , tbe.Commisiion 
could properly grant Doyfo I. Dickerson an Idaho real estate salesman's license 
by reciprocity, but such license would not enable Dickerson to operate an office 
in Idaho. Rather, it would merely enable him to conduct business in this state so 
long as he remains domiciled in Wyoming and continues to. operate out of 
Anderson's Wyoming office. 

· 

· ·· 

OFFICIAL OPINION NO. 73•128 

TO: John Evans 
�tate Senator 

FROM: W. Anthony Park 

February '8, 1973 

On February 5 ,  1973, you requested an ophuon from tliis office: on the 
following two questions relating to appointment ofmembers ()f,�eJd�o water 
Resource Board: ,., , , ·  · {·.,., · . . . /: 

(1) What are the statutory qualifications necessary for appoiiittnent:to the 
Board? · ·· · · · · ·· ·• · , .  ·. ' 

·. ; · · 
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(2) Does Mr. Franklin Jones of Boise possess the necessary qualifications 
for appointment to the Board? 

Question No. 1 

In 1964, the Idaho voters ratified a constitutional amendment - Article 1 S ,  
Section 7 - creating a Water Resource Agency to be "composed as the 
Legislature may now or hereafter prescribe . . .  ". Pursuant to this constitutional 
authorization, the Legislature enacted Section 42-1732, /daho Code, providing 
for the composition of the Board and qualifications for appointment of Board 
members. The pertinent language of this section provides: 

ne· eight (8) appointed members shall be qualified electors of the state, 
no more than four ( 4) of whom shall be members of the same political 
party. Appointment of board members shall be made solely upon 
consideration of their knowledge, interest and dctive participation in the 
field of reclamation, water use or conservation and no member shall be 
appointed a member of the board unless he shall be well informed upon, 
interested in, and engaged actively in the field of reclamation, water use or 
conservation of water, (emphasis added) 

In addition to providing that all board members must be qualified electors of 
this state, the above qu9ted language establishes {I) criteria to be considered in 
appointing board members and (2) mandatory qtialifications required of. all 
appointees to the.board. 

As the statute reads, appointment is to be based solely upon consideration of 
a person's knowledge, µiterest, and active participation in any of the areas of 
reclamation, water use or conservation. Qualifications for appointment are that 
the prospective board member must be well informed upon, interested in, and 
actively engaged in any one of the areas of reclamation, water use, or 
conservation of water. 

Question No. 2 
In vie� of .the answer to Question No. 1 ,  it is clear that Mr. Jones must be 

well info�med upon, interested in, and engaged actively in any one of the areas 
of reclamation, water use or conservation of water in order to qualify fot 
appointment� 

· 

• . , 1  '. 

To ·assist in inaldng .this . determination, we have examined a resume of Mr. 
Jones' back�o�4 and experience, which is attached as Exht"bit "A." In 
addition, Mt; Jones has iilformed us that he has an interest in his family's farm 
near Rupe� l!Jld also :fuigates a portion of his property in Boise with shares he 
owns in Uie ��e �.analCompany. He has also been a member of the .Citizens 
Adviiory Councll to the·Water Resource Board. 

It is evident fr�m. thls material thit Mr .. Jones has an extensive background in 
the area of c0ll�rva.tion of water and use of water. Among his significant 
accomplishri)ejits µ. thfl area are: 

.
· 
. . . ...-- :.: ' ·.j'_'.·_, , -. ·: ;,J,:. · .. ' , ;  . :  . 

{I) �:stdent of the· Ada County Fish and Game League in 1952 and 
1972; ; • .  

··.
.. . 

• . . 
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(2) President of the Idaho Wildlife Federatio*1 in 1969 and 1970, and 
delegate to the National Wildlife Federation on µtree occasions. 
(3) Member of the Landholder Sportsmen Co�ttee. 
(4) Presently in second term as President �f the Pacific Northwest 
Conservation Council, which has as one of its piimary functions the review 
and exchange of information related to certaili fish runs and uses of the 
Columbia, Snake, Clearwater, and other major rivers in Idaho and the 
Northwest. 

In view of this experience and these current activities, it is the opinion of this 
office that Mr. Jones is well informed upon, interested in, and engaged actively 
in the field of water use and conservation of water and is therefore qualified for 
appointment to the Idaho Water Resource Board. 

1 The conservation policy of the Idaho Wddlife Federation is to "create and encourage an 
awareness among the people of this state and nation of the need for use and proper 
management of those resources of the earth upon which the life and welfare of men depend: 
this includes the soils, the water, the forests, the minerals, the plant life and wildlife." 
(Emphasis added) 

OFFICIAL OPINION NO. 73-129 

TO: Ellis L. Mathes 
State Highway Engineer 
Department of Highways . 

FROM: W. Anthony Park 

February 9, 1973 

You have requested, through the St.ate Treasurer, an opinion on the proper 
distribution of use fees collected under § 49-127, Idaho Code, "Schedwe B." 
Specifically, you have requested our opinion whether such revenues, hereafter 
referred to as "Schedule B revenues," should be shared between cities and other 
highway users under the formula provided by Idaho Code, § 49-123 I A. 

Information you have provided us indicates that use fees collecte<f . under 
"Schedule B" have at no time been shared with the cities pili'suailt to 
§ 49-123I A  since the enactment of such section by the 197 1  legislature. It is our 
opinion that the distribution of "Schedule B" moneys now being made is 
proper. 

It seems clear that § 49-1 23IA applies only to "special fut;ls:" _Moileys 
collected under "Schedule B" under § 49-127 are not . special foel reveln�es 
because §49-1230(e), Idaho Code, very clearly excludes fuels taxed un4er 
"Schedule B" from the special fuels tax. · • · 

We feel this result, while dictated by law, is extremely Unftjrtuajl�. J.fat�rbts 
reviewed from both the 1971 and 1972 legislatures fudicate some··1eiiSJaiors 
during both sessions uiformally understood "Schedule :Q" and' ''Sj?ecial Fuel" 
revenues to be identical and interchangeable. We think it fait to state. that 

-._ ,  ., 

-:.. : 
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available inf onnation ·indicates some legislators believed they were providing the 
cities with 1/7th (1/6th in 1972) of all revenues derived from taxes on highway 
fuels. This mistake was undoubtedly reinforced by the failure to carefully 
discriminate between special fuels taxes and Schedule B revenues. During the 
year 1971 the discrepancy was covered up because the cities did receive a small 
portion of Schedule B moneys through the state highway fund. (§40405,Idaho 
Code). 

Between the period July 1 ,  1971 , and March 31 ,  1972, approximately 
$1,914,587.55 was collected as Schedule B revenues and placed directly in the 
State · Highway Fund. The Department .. of Law Enforcement has indicated that 
during the same period approximately $4,000 was collected under the special 
fuels tax, which of course, was shared with the cities under §49-1231A. 

While we have grave doubts as to whether the language employed by the 1971 
legislature was fully understood, we are unable to say that the mistake was so 
patent that the actual language employed may be disregarded. It is not entirely 
illogical to suggest, for example, that the legislature felt cities should benefit 
from the gasoline taxes used in ordinary automobiles and should not benefit 
from fuels used in trucks and other· heavy vehicles and consequently intention
ally omitted the cities from any additional share of Schedule B moneys in 
enacting § 49-1 231A. 

· · 

OFFICIAL OPINION NO. 73-130 

TO: ' Gary lngnim 
State Representative 

FROM: Donald E. Knickrehm 

February 12, 1973 

We are · •. pleased to respond to your request for an opinion on potential 
constitutional defects in the proposed "Mass Gathering Advertising Act of 
1973,'' attached.hereto. 

Preliminaruy, we would like to indicate that we are very happy to have been 
able to · work wi� y9u in eliminating some of the more obvious difficulties from 
a siJnil.ar acf intr�du�d earlier in the Legislature. We have no doubts that the 
attached,propoSed legislation is a better bill, from a constitutional viewpoint. 
Nevertheless� · the following points of both constitutional and of lesser stature 
relative t.o this legislation 'should be considered: 

· 

(1) The stalldard set out in Section 7(2) of the proposed act, by which the 
Attorney General judges . whether the gathering is deserving of an exemption 
certificate> is Jo ojir·mind much too vague. Courts have consistently struck down 
regulatory: ordiDances and statutes which.attempt to regulate First Amendment 
rights (speech; llSSelnbly} under a vague standard and a permit system. Thus the 
authority to deny a permit for a parade or other gathering, lodged in a police 
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authority on the basis of unfettered discretion, has consistently been held to be 
unconstitutional. We believe that to be a problem here. Section· 7(2)provides no 
real standards to the Attorney General, and .yet hinged ·upon the determination 
made under the vague criteria set out there, the Attorney General ."is fo 
determine whether to impose substan� additional burdens on the sp()J'isors of 
an assembly. The questio� of a "substantial likelihood that a gathering . . . will 
pose a physical danger . to some or all of its participants or non�participants, for 
which adequate preparations have not been made, will not be made, or cannot 
be made . . .  " is, we believe, simply too vague. Even if the Attorney General 
believed this vague criteria was susceptible a fair and objective application to 
groups seeking exemption or compliailce certificates, it seems obvious that there 
would be no basis for a court of law to review the Attorney General's decision. 
On the other hand, once the determination is made that this vague c.ianger is 
presented by the assembly, the persons wishing to hold the assembly may not do 
so until they satisfy the Attorney General by publishing warliings and otherwise 
correcting their advertisement. 

(2) The provision of Part 6 (a) of Section 4, and of Section 5 of the proposed 
legislation raise the issue of undue burden upon the right of assembly and 
speech. Section 4(6)(a) provides that a schedule of advertisements must be med 
with the Attorney General some sixty days before the assembly. Providing that 
kind of before-the-fact information with any reliable accuracy is . probably 
impossible, even for the most well-planned assembly. And yet, this information 
is required to be med before an exemption or compliailce Certificate may be 
issued. Under Section 5 once the material is published, it must be med that same 
day in the Attorney General's office. This promptness of filing is itself a serious 
difficulty, but in addition there is ·the concern that having to me a copy of all 
advertisements (according to the definition, to. include individual Verbal 
invitations to attend the assembly) with the government may present an 
unconstitutional chilling effect upon the right of free speecli and assembly; So 
far as we are able to determine, no federal or state law regulating advertising 
requires a filing of each advertisement at or before its date of publication; Theie 
is an aura of big brother watching in the concept of having to provide . the 
government with a copy of everything you say ab<lut your exerci8e ofyouhight 
of assembly. In short, as to this point, we think the requirements ofihese. two 
sections may unduly burden the right to assembly. · · · · 

(3) Section 3(12)'of the proposed act provides that the AftomeyGenefal is 
the state officer designated to enforce the provisions of . the 'act�· While· ·otir 
objection to this provision is not of a specific constitUtional nariire/iJie:c:qn:cept 
involved is, we believe, of constitutional stat'ure. Geneially� the biisi� exeiCiiie of 
police authority is properly lodged with loeal :officials; ra�er :·i11al('!l)state 
official. Thus, the great majority of OUr criminal laws are enforeed� by j)ie ootiJity 
prosecuting attorney. We believe that exceptions . to · this 'tilsic 'di�on of 
authority should only be made for strong reasons� In the c\1se �f:tJie.e�e.rcise of 
police J>ower by the special narcotics division ofthe:Attomef�elal�s{office, 
the problem was of obvious severity, and obviouSiy stateWide'.' µl'.�tli,re.�tand 
many local prosecutors did not have the staff or the eXpe� 'to .de�lihv•�.�� 

. + . : -·�·: ! • :· • . . .. :_:. 
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of the more sophisticated drug pushers. Even in this instance, however, most of 
the actual prosecutions are done by the local prosecutors. We do not believe that 
the danger presented by large assemblies of people is of sufficient immediacy 
and state-wide concern to warrant another exception to the lodging of the 
general enforcement authority with the local police authorities. In short, we 
believe that if some provision in the nature of this act is desirable, the basic 
responst"bility for enforcement of the provisions should be with the prosecuting 
attorneys. They are closer to the problem, and are certainly able to deal with 
these difficulties. 

( 4) Section 3(3)(t) attempts to define exempt gatherings in terms of the 
length of time that the assembly continues. The provision is that the assemblage 
is exempt if it does noi continue for twenty-two or more consecutive hours, and 
if it "is not reconvened in substantially the same place without an elapsed time 
of at least twenty�four hours." The difficulty with this provision, again, is not of 
a constitutional nature, but � nonetheless serious. As we read this provision, any 
gathering which meets on a given day for a few hours, and then reconvenes 
within twenty-four hours for a few more hours, even though totaling far less 
than twenty-two hours, would not be exempt. We don't think this was the intent 
of the act, and in fact understand that this particular language is an attempt to 
avoid the phenomena of a large gathering continuing for twenty-one hours, 
breaking up for an hour or two, and reconvening for another twenty-one hours 
or more. Unfortunately, this attempt to negate the noted potential 11:voidance 
seems to have so broadened the coverage of the act as to include any type of 
gathering which meets, breaks up and then reconvenes less than twenty-four 
hours later. An effort at curing this drafting difficulty is recommended. 

(5) The final major difficulty that we see in the act is the potential for a 
general "equal protection" attack. The law is clear that one may not separate 
out a: particular class of persol).ll, as opposed to a kind of activity, and attach 
additional burdens to those persons' exercise of given constitutional rights. To 
do so is· to deny the equal protection of the law. Thus, one may not require only 
Negroes.  to deposit a bond before holding a parade. Nor, as the California 
Suprem" Cotirt recently held, may a city single out only persons with long hair 
and beards and prohibit them from assembling in a park.I/this act is so limited 
that as. a practical matter if only applies to so called rock festival gatherings held 
by young people, and. then subjects these types of assemblages to additional 
burdens, it is our view that the act may be subject to an equal protection attack. 

There are several other items in the proposed act which, although less serious 
tl}an · the above problema, deserve your attention. First the definition of 
"spon&or" is :-vecy broad� in that it includes anyone who sells tickets to a covered 
a8se�ly; Thk ,b�es �cant when it is realized that Section 12 of the 
proposed . act �eqUkes :eaclt (and every) sponsor to me a written notice of any 
material ·chaJlg�·.!n :the plamied assemblage. Further, Section 14 subjects every 
"spoil.Sor'" to strict liability for any injuries to any person at the gathering if the gatheriDg coh�u�ifa£ier 'revocation oh compliance certificate. This means that 
an inno�n(spon.sOr (Le., ticket seller) who sold tickets while a valid compliance 
Certificate was oµtstancimg; might later become subject to these severe liabilities 
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because the compliance certificate was · revoked and the assemblage. continued 
unabated. In addition, when one reads the definition of sponS<>r in conjunction 
with the provisions of Section 3(1 1), it becomes possible that a newspaper 
carrying advertisements might subject itself to certain liabilities because of the 
broad definition of sponsor. We think this definition should be significantly 
narrowed. 

Next, as previously indicated, we think there is some difficulty involved in 
defining advertisement- so broadly that it includes a single verbal invitation. ·We 
believe the defmition of advertisement should also be narrowed. 

The provisions of Section 10 also present some difficulty, in that they 
provide for the determination of misleading or false advertising to be• mad_e by 
the Attorney General himself, rather than a court. While determinations of 
misleading or false advertising are made under the Consumer Protection Act by 
the Attorney General's office, the Attorney General must go to court for any 
relief. Here, the Attorney General after malting this judgment himself bu the 
element of relief at hand. He simply refuses to issue a compliance �rtificate 
until the material which he judges to be false or misrepreseritative is d�_leted. 
Thus, the assemblage cannot be held until the Attorney Gener81, rather. than a 
court of law, is satisfied as to the fairness and correctness of the advertisement. 
This is an exception to the usual policy ofrequiring � executive officer to go_ to 
a court of law for this sort o.f relief. This is a subtle intrusion. t1pon 'the 
separation of executive and judicial powers. It should be sufficient; if the 
Attorney General believes the advertising is false or misrepresentative, to provide 
that he may go to court and seek an injunction of further advertising, or even an 
injunction of the assemblage if in fact the court adjudges the advertisirlg to be 
false. 

. 

In addition, Section 10 faces a very practical difficulty. That is, the Attorney 
General under the scheme developed in this act would nonnally •. issue a 
compliance certificate before advertisinS appears. Ifadvertising ap� afa later 
date that the Attorney General judges to be false, . he .  �ntist . revoke the 
compliance certificate and seek correction of the "false statement." .If,.as with 
many events, the advertising of the event takes place oruy in the w�k):ir. two 
preceding the event, then in effect this provision may prohibi� _ad��g; or 
prolu'bit the event, even though until the _date of the Attorney Gerierar:!'eietcise 
of judgment relative to the advertising, the sponsors were pfo�edhit With a 
compliance certificate. · · - · - · 

In conclusion, we do not mean to indi�te that any one of�� �ussed 
difficulties is sufficient in and of itself to fatally tla\1'{ ·thiS proJK>�CI le8f�tion. 
Rather. it is the cumulative effect that is most _dainaging. �or ii(tJiafJo say; if 
the Legislature deems necessary some regulation q(Jarge·aa��riilgS ofcl�Jl.s in 
addition to that already on the books, that a �or(d0.@tive �ct -�lit_· be 
drafted. Indeed, .  an act defining large .. asseinblqes_ ; thllt: 'ar�.Jc):j�e,����d. 
requiring the general informational filing set out in this PWP()sed'.a�t.to·.be fil_ed 
with the prosecuting attorney in a county in \Vlltch tlie'�#��;,�)�-�!:ti,�Jd; 
requiring some notificatiQn -of the public.tion of..� Jn��;,t�cl,��· 
allowing a prosecuting attorney to take out ·�amiDg!' t)tpe: :ad\fe#�i and 

• " - ·v • ;" T ·, ;  <:·.:: :'\•' ·:·_ -:-�:::.�· ."i::
· 
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authorizing a prosecuting attorney to pursue false advertising under the Con· 
sumer Protection. Act, would present few if any of the above discussed 
difficulties. This office would be happy to cooperate with you in drafting such 
legislation. 

OFFICIAL OPINION NO. 73-131  

TO: Leo A. Butler 
State Representative 

FROM: Donald E. Knickrehm 

February 12, 1973 

I must apologize for the delay in responding to your request that we 
determine why the attempt by the citizens of the Deary area to form a 
Recreation District pursuant to Chapter 43 of Title 31,  Idaho Code, was' 
thwarted, and what we might do to eliminate the obstacle to their formation of 
such a district. 

As I indicated to you in my correspondence of January 12, I had asked the 
District Court· in Moscow (Judge Felton) to forward to us a copy of the opinion 
in the case which halted formation of the Recreation District. After some delay, 
that opinion was sent to us. I studied it, and was quite frankly surprised at the 
result. I then .. contacted the local prosecuting attorney to see if the case was 
being appealed. It appeared appropriate for appeal. The local prosecutor 
infonried me that he also favored appeal, but is newly elected, and did not take 
office in. time to file the appeal. We now are, of course, barred by statutoiy time 
limitations from appealing. 

There appears to.be two avenues by which we might pursue the matter. One 
is to get another such case before the same District Judge, and make sure it gets 
appealed. 1b,e other is to draft legislation to cure the "defect" Judge Felton's 
opinion focused upon . .  

I have found· it extremely difficult to understand the basis for the constitu
tional deficiency found by the District Court. The Court cited the fact that no 
hearing was requmid before incorporation of the Recreation District. Yet the 
law explicitly provide& for . the most reversed of hearings - an election in which 
eveiy elector in.'the proposed district may voice his opinion. 

Th� only. �y' I can see to satisfy the Distrlct Court is to provide that before 
calling the election, .the County Commissioners must call a hearing, publish 
sufficient no�ce thereof, and then on the basis of the hearin.g, themselves decide 
if the pr()posecrdistrfct is a good idea. If they so decide, I suppose then the 
whole· thing ill to be subinitted to the voters .of the proposed district. Quite 
franldy�l.caniiot believe .that "due process of law" requires any such procedure. 
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· OFFICIAL OPINION NO. 73-132 
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February 12, 1973 
TO: John T. Peavey 

State Senator 
FROM: Donald E. Knickrehm 

We are pleased to respond to your request with an opinion on the question of 
whether the provision found in Section 3(3) of Senate Bill No. 1 133 is a revenue 
measure, and therefore whether it must originate in the House. 

The referenced section of the proposed bill provides 
A distributor shall not refuse to accept from a dealer any empty beverage 
containers in satisfactory usable condition, of the kind, size and brand sold 
to the distnbutor, or refuse to pay the dealer refund value for beverage 
container as established by Section 2 of this act, plus one cent (1¢) per 
container. 

Article III, Section 14 of the Idaho Constitution provides 
Bills may originate in either house but may be amended or rejected in the 
other, except that bills for raising revenue shall originate in the House of 
Representatives. 

· 

The issue presented is whether Section 3(3) of the proposed act provides for 
the raising of revenue as addressed in the quoted constitutiorial provision. 

We do not believe that it does, and therefore the quoted constitutional 
provision is no bar to the initiation of the proposed legislation in the Senate. 
There is little authority on this subject. Black's Law Dictionary provides that a 
revenue law is any law which provides for the assessment arid collection of a tax 
to defray the expenses of the government. The prqposed leglSlation does not 
provide for the levying of any tax, nor indeed the ccillection of any morues by 
the state to defray its expenses. The single.Idaho case found on'. this preclse issue 
is the case of State v. Workman :S Compensation Exchange, 59 Id8ho 256 (1938). 
In that case, a state statute providing for the payment.of one thousand dollars 
into the State Treasury where an employee covered by. Workman's C()mpensa
tion was killed in the course of his employment, and there were no� private 
claimants for the benefit. The State Supreme Court held that even tb,ough the 
state did receive the money, the payment was not in the. nature of� a tax or 
revenue measure, and thereby applied a very restrictive reading to tb,e isiue of 
what constituted revenue measures. 

· 
· · · '· · · . . · 

The subject provision is not intended, insofar as we are. able to detern$e, to 
support any direct state activity. The provision would appear to b� :m�� in the 
nature of a mandatory minimum price law, regulatory of.tJie ·deal,in'gs between 
distnbutors of beverages and retailers of beverages. We,the�fore:�nclµCle tJiat 
the subject provision is not a revenue mealure Within the·· meanirig of a 
constitutional limitation, .and may be initiated in the Senate� .. · 
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· OFFICIAL OPINION NO. 73-133 

TO: Richard L. Barrett 
State Personnel Director 

FROM: James R. Hargis 

73-133 

February 13, 1973 

We . wish to respond to your recent request for our oplillon on the 
CommiSsion's rule regarding sick leave and workmen's compensation award 
where the injured employee is a state employee. 

Section · . 67-5338, Idaho Code, authorizes the Personnel Commission to 
i establish rules and regulations relating to leave for state employees, including 

accumulation and use of sick leave. On the basis of that authority, we are of the 
opinion that the Commission may establish a rule or regulation whereby the 
ti.umber of sick · leave hours accumulated to the credit of an employee may be 
used at a rate which, taken with any award under the Workmen's Compensation 
Act, will reduce the speed with which accumulated sick leave hours are 
expended. The result will be an extension of the length of time it will take an 
employee to exhaust his accumulated sick time. The beneficial effect will be a 
longer period of time that the employer will continue to receive his full sal_ary. 
As an example, let us say, an e.mployee who received a compensable injury has 
SO hours of sick leave credited to his account. The compensation award is 60% 
of his salary. The remaining 40% of the salary could be spread over the time 
required to exhaust th� accrued sick leave at the rate that the amount of sick 
leave required to bring the salary up to 100% bears to that 100%. In the example 
used, 40% of the hours accrued would be used until the full number of 
accumulated hours has been exbilusted. 

We are aware of the opinion of the Office of the Attorney General dated 
September 23, 1958, to the Industrial Accident Board, 
Re: Sick I.eave and Vacation Time 

State Employees 
Workmen's Compensation Benefits for Loss of Time. 

The conclusion orthat opinion with regard to sick leave states: 
". . . we are of the opinion that a state employee must first utilize his or 
her sick leave time (and this is compensated for by payment of full wages,) 
before becoming entitled as a matter of right to workmen's compensation 
benefits on the job." 

Our present ·opinion directly conflicts with the quoted 1958 conclusion. To 
the extent of that conflict, we hereby reverse that earlier opinion. The reversal is 
based on the tegislativ!' changes since that time: The Personnel Commission has 
been created and invested with rule-making authority over sick leave policies and. 
practices. The autho�ty to regulate sick leave is clearly a matter for the 
Corilmission. We can find no authority to the effect that the Commission cannot 
adopt the rule, nor can we determine that the authority is vested in any other 
agency. 
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The administration of the present rule is, as you pointed out, difficult due 
primarily to the time between the injury and award. The award, when made, iS 
retroactive to the week immediately succeeding the injury. The employee 
generally must protect his income by taking sick leave until the award is mad�. 
Yet once the award is made with its retroactive provision, the employee may 
have used all of his sick leave. He will also receive a windfall. In any event, the 
purpose of the rule will be ineffective as to its aims. How to resolve the dilemma 
and still give the rule efficacy is, of course, an administrative policy judgment. 
By way of guidelines, we could only suggest that the rule must be unif onn in its 
application and still offer some protection to the employee. We do not believe 
the problem, however, is insurmountable. It might very well be possible to 
resolve the matter with the Industrial Commission so that where a state 
employee is the victim of a compensable injury, the award once made would not 
be retroactive. The employee would be placed on sick leave until the award is 
made. Any remaining sick leave from that time could then be integrated with the 
award. This is offered only as a posst"ble solution. 

OFFICIAL OPINION NO. 73-134 

TO: Steven W. Bly 
Director·, State Parks & Recreational Department 

FROM: Donald E. Knickrehm 

February 13, 1973 

We are pleased to respond to. the following inquiry: Does a school district 
have the authority to condemn lands for recreation purposes? 

We believe that there is ample authority in Idaho for school districts to 
condemn lands for such purposes. Section 7-701 ofthe ldizho Code provides that 
eminent domain may be exercised in behalf of the acquisition of grounds for use 
of any school district. Section 33-601 , Idaho Code, provides that a school 
district may enter into a contract with any city or vill8ge within the.bowidaries 
of the school district for the construction, development and maintenance of 
playgrounds and other recreational facilities upon property.owned either by the 
school district or the city or village. Reading these two provisions together, we 
believe that if the Board of Trustees of a school district detenniiles that it is in 
the interest of the school district to acquire property for use by the school 
district as a recreation facility, the general condemnation authority of the school 
district may be exercised in that path. 
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· OFFICIAL OPINION NO. 73-135 
February 13,  1973 

TO: Cecil D. Andrus 
Governor 

FROM: W. Anthony Park 

In accordance with a request you received from the Boise Branch of the 
National Association for the Advancement of Colored People you have request
ed our opinion on the following questions: 

1 .  Is it proper for the state. to discourage or prohibit participation by its 
employees in associations practicing racial discrimination? 
2. Is state financial assistance, in the form provided by § 63-lOSC, Idaho 
Code, prohibited for associations practicing discriminatory racial member
ship policies? 

The Fourteenth Amendment to the United States Constitution provides: 
§ 1 .  [Citizenship - Due process oflaw - Equal protection] - All persons 
born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they 
reside; No state shall make or enforce any law which shall abridge · the 
priVileges ot immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection of 
the laws." 

The langUage is clear; however, the Courts for one hundred years have 
struggled to apply it to actual. problems and events. One principle has remained 
constant; the Fourteenth Amendment does not infringe upon or abridge the 
right of private individuals to associate freely with persons of their own 
choosing. The Fourteenth Amendment does not require, nor does the United 
States Constitution permit� an unwarranted invasion of such individual rights by 
limiting the voluntary association of any state's citizens with persons of their 
own choosing. · As · private individuals, citizens are entitled to select their 
associates on · the grounds of race, religion, or any other principle they choose. 
Included are state . employees when they act as private individuals and not as 
officers or agents of the state. 

What the Fourteenth Amendment permits for privat� individuals, it prohibits 
for the state. 1tself. The Fourteenth Amendment was enacted as a part of the 
program designed to fmally terminate a reprehensible and destructive state 
institution of racial discrimination and slavery. The concept the Fourteenth 
Amendment adopted was that while the rights of private individuals to segregate 
themselves from other races and to discriminate because of racial differences was. 
to continue urichailged, such activities could not be institutionalized or made 
state policies. 

In simple terms, the question presented is whether the state is participating in 
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discriminatory racial policies when it extends the state tax exemption provided 
by § 63-105C, Idaho Code to fraternal organizations practicing social discrimi
natory policies. 

In our opinion the state may not provide such assistance. While .conceivably 
every tax exemption �y not be proluoited, the substantiality of the property 
tax exemption provided; the limitation of the exemption to certain groups 
clearly categorized as furthering desirable state policies, and the direct trans
ferring of the burden of the exemption to other local taxpayers, all indicate to 
us that the financial subsidy provided by § 63-lOSC, Idaho Code, is prohibited. 

It has been argued that equal protection is provided by § 6340SC to all 
citizens because its benefits are afforded to any racially segregated association, 
whether the association be white, black or Indian. This is not sufficient to satisfy 
the requirements the Fourteenth Amendment imposes upon a state. Under 
§ 63-105 no black, Indian or white citizen is free to choose whether or not to 
give financial assistance to an association which excludes him solely because of 
his race. Instead, he is required by state law to subsidize the financial assistance 
the state gives to an association which excludes him solely because of his race. A 
citizen has not only a right to join such associations as he may choose, but also a 
right not to be required under compulsion of law to directly or indirectly 

, subsidize associations discriminating against him solely because of his race. 
Our opinion is also required by court ruling. In 1972 a three Judge Federal 

Court in Oregon, in the case of Falkenstein vs. Department of Revenue, United 
States District Court for the State of Oregon, Civil #71816, November 20, 1972, 
----- Fed. Supp. -----, ruled on the exact question presented, and 
held the Oregon exemption statute unconstitutional. The same ruling was also 
reached in Pitts vs. Department of Revenue for the State of Wisconsin, 333 Fed. 
Supp. 662, 1971 . In two recent cases the United States Supreme Court has ruled 
on issues touching those discussed in this opinion. Mooie Lodge #107 v. 1rvis, 
407 U.S. 163, 1972; Waltz v. Tax Commissioner, 391 U.S. 664, 1970. In both 
cases the Court was presented with different issues than those disCussed in this 
opinion, but the rµling in both indicate that the Court still adheres to' the long 
standing doctrine barring state sponsored raeial discrimination. 

In preparing this opinion we have not investigated the racial policjes of any 
fraternal association and do not feel it proper to comment on the racialpolicies 
of any specific association. Neither do we wish to criticize or condenin the 
fraternal or benevolent activities of .the Elles Lodge or anf other fraternal 
association. We simply state that the state may not provide direct �cial aid in 
the form provided by § 63-IOSC, Idaho Code, if such association excludes 
citize0:5 from membersJ:rlp �lely on racial grounds: 

· · · 
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OFFICIAL OPINION NO. 73-136 

TO: James H. Fitzpatrick 
Sheriff, Kootenai County 

FROM: Jay F. Bates 

73-136 

February 15, 1973 

It is the opinion of this office that although you may seize beer and liquor 
under your Writ of execution, you are unable to dispose of it by sale. I might 
also advise that Regulation 10-1 of the Rules and Regulations of the Department 
of Law Enforcement, prescribes the procedure for transferring liquor licenses 
and this ean only be done upon written application to the Commissioner of the 
Department of Law Bnf orcement. This entails the necessary investigation into 
the background of the transferee and all other investigations which are attendant 
with the issue of a license in the first instance. Secondly, I doubt that a licensee 
can be deprived of his license right in this manner. 

There are factors involved in the seizure and sale of licenses which must be 
accorded recognition both under the law and the regulations. One of these is 
that the state has a right to maintain a priority list in areas where, by reason of 
population, all of the licenses that are permissible by law have been issued. I am 
simply saying to. you that since all these questions involve a determination by 
the Commissioner of Law Enforcement, the seizure and sale of the license by an 
execution sale may not transfer anything at all to the purchaser. I doubt that the 
sheriff's office oUgb.t to be involved in selling a stock of liquor and beer where 
the statutes� specifically require that prior to such sale a license be held by the 
disPosing party. 

I think that you are going to have to rely upon the advice of your Prosecuting 
Attorney for guidelines in execution sales. However, since you have asked for an 
opinion of this office, you may seize the beer, liquor and licenses, but you may 
not sell the liquor nor transfer the license by sale. 

OFFICIAL OPINION NO. 73-137 

TO: Tim Eriksen 
Bannock County Clerk 

FROM: Warren Felton 

February 15 ,  1973 

We have ·your re.cent letter wherein you ask that this office give you an 
opinion on the. ValiditY of the contracts between Bannock County and the 
Aufomatic yoting<Macltlne Co. of Jamestown, New York. We have also 
examined the opinion of yolir Proseeuting Attorney, Garth S. Pincock, as to the 
validity of these alreeinents. · 

The first agreement between the county and the Voting Machine Corporation 
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was entered into .on the 25th day of November, 1969. Under it the company 
furnished to the county a hundred voting machines at a price of seventeen 
hundred and ninety-six dollars {$1 ,796.00) per machine. Payment was to be 
made by a rental purchase plan. The county could elect on or before February 
1st of the first nine years of the ten-year contract to return any or all of said 
machines without further obligation if the county had paid for the use of the 
machines for the previous·year. The county also had the option to accelerate the 
contract and pay all or any part of what remained due. The county agreed to 
accept the machines and be responsible for their safety and care. And the 
company agreed to take certain actions in aiding the county in the use of the 
machines. This, of course, was before the opinion in the City of Pocatello vs. 
Peterson, which was rendered by the State Supreme Court on August 7, 1970 
(Pocatello v. Peterson, 93 Idaho 774, 473 P.2d 644). Then, on. the 22nd day of 
February, 1971 ,  a new contract was entered into which states that it supersedes 
the prior contract, and under which the company agrees to sell to the county the 
same voting machines for the same price named for each machine, payment to 
be made in ten annual installments. Under the second contract, the county 
( 1 )  has the option of accelerating the contract and paying it in full or any part of 
it; (2) agrees to purchase from the company the above described machines and 
pay for the same; (3) there is no escape clause, nor is the contract set up as a 
lease. It is instead a sale and purchase agreement on the installment plan·over a 
ten year period. The case of City of Pocatello vs. Peterson, supra, held that 
where the City of Pocatello had maintained airport facilities for some twenty 
years and the facilities had become inadequate and old, the city as lessee could 
pay for new facilities to be constructed by a private firm over a period of years, 
that this was an "ordinary and necessary" expense and thiis was e�empt from 
Article 8, Section 3 of the Idaho Constitution, prohibiting govemmental 
indebtedness for a period longer tha11 one year. 

It is apparent that the second contract was entered into by the county in 
reaction to Pocatello v. Peterson, supra. · 

We have examined Mr. Pincock's letter in which he concludes that the second 
voting machine contract is a valid contract and that the courts would hold that 
the purchase and expenditure of funds for the voting machines is an "ordinary 
and necessary" expense falling within the exception to Article 8, Section 3 of 
the Idaho Constitution. It is with regret that we must disagree with Mr. Pincock. 
Ordinarily, we dislike advising a county that a contract that it has entered into in 
good faith is void, thus allowing the county to escape such a contract; However, 
it is our feeling that if the court were to extend · the holding in Pocatello v. 
Peterson to the contract with which we are dealing here, the net effect W�\d� be 
to emasculate Article 8, Section 3. In our opinion the cont�ct in this instance 
goes a good deal further than the case of Pocatello v. Peterson.fa thatcase the 
contractor built the structure and leased it back to the state while in the voting 
machine contract there is no pretense of any sort of lease purchase arrllllgeJiient; 
it is a simple sale and purchase on an installment plan. 

· 
· · 

Let us suppose Bannock County failed to rnake· •one>of the installnient 
payments if the contract were presumed valid. In such a C!lSe,Jt:\Vould cle�ly be 
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within the province of a court to acce�erate the contract and require that the 
county.pay the entire amount to the votipg machine company. 

As Justice McFadden notices · in his dissent to the case of Pocatello v. 
Peterson, there are actually two problems involved in such contracts. The first 
problem is whether or not the contract creates an "indebtedness or a liability." 
The second problem is whether the expenses incurred under the contract are 
"ordinary or necessary." Most of the cases that have dealt with lease purchase 
contracts have held that periodic rentals do not create an indebtedness; however, 
as pointed out by Justice McFadden in his dissent, the Idaho Constitution is 
worded differently than the constitutions of almost all of the other states. It 
includes both the words indebtedness and liability whereas most of the 
constitutions only include words such as debts or indebtedness and one or two 
of them only contain the word liability. In previous cases in Idaho such as 
Williams vs. City of Emmett 51 I 500 6 P 2d 500, Boise Development Co. vs. 
Boise City 26 I 347, 143 P 531 ,  Dexter Horton T. & S. Bank vs. Clearwater Co. 
235 F 743 and Feil vs. Coeur d'Alene 23 I 32, 129 P 643, 43 LRANS 1095, it 
has been held that lease arrangements create a liability or indebtedness under 
this section. 

As stated by the majority in Pocatello vs. Peterson "ordinary" means regular, 
usual, normal, common, often recurring; not c�cterized by peculiar or 
unusual circumstances. ''Necessary" means indispensable. Now it is a fact that 
over thirty counties in Idaho do not use voting machines. We do not believe that 
voting machines are "indispensable" to county government; further, we feel that 
this expense cannot be classified as "ordinary." It is rather in the nature of a one 
time capital improvement. A case quite similar to this situation was the Dexter 
Horton T. & S. Bank vs. Clearwater Co. case, supra. In that case, which occurred 
about twenty years · after the tum of the century, a new law had been passed 
requiring the c()unties to appraise the timber lands in the state in an attempt to 
equalize the valuation thereof and provide for uniform taxes. Clearwater County 
hired a timber cruiser to do this and claimed that since the law required the 
appraisal of these lands the use of the timber cruiser was "ordinary and 
necessary" and exempted this expenditure from Article 8, Section 3 of the 
Idaho Constitution. In discussing that matter Judge Dietrich said in part . . .  

''The Idaho Constitution is imbued with the spirit of economy, and in so 
far . as possible it imposes upon the political subdivisions of the state a 
pay-es�you�o system of finance. The rule is that, without the express 
assent of the qualified electors, municipal officers are not to incur debts 
for which they have not the. funds to pay. Such policy entails a measure of 
crudity and inefficiency in local government, but doubtless the men who 
drafted.the Constitution, having in. mind disastrous examples of optimism 
and extravagance on the part of public officials, thought best to sacrifice a 
measure of· efficiency for a degree of safety • • .  And likewise, under the 
Constitution, •. county . officers must. use the means they have for maldng 
fair 'and equitable asse�nts until they . are able to pay for something 
more. efficient, or obtain the consent of those in whose interests they are 
supposed to act . . • Enough has been said to make it clear that the 
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Legislature has not imposed upon the counties the absolute · duty of 
cruising their timber lands, or of incurring indebtedness for that purpose. 
The county officers are required only to determine the full cash value of 
property, including timber lands, as nearly as may be practicable with the 
means they have. They are not obligated, nor have they the right, to 
overstep the conStltutional limitation for the purpose merely of possibly 
increasing the efficiency of their service. And the county commisaioners 
have no authority to substitute for the statutory mode of valuing property 
a method of their own . . .  " 

· What Judge Dietrich said then, we feel applies fully as much to the second 
voting machine contract. We believe that Feil vs. Coeur d�lene, supra, Dunbar 
vs. Boatd of Commissioners 5 I 407, 49P 409, Washington Water Power vs. 
Coeur d'Alene 9 FS 236, Dexter Horton T. & S. Bank vs. Clearwater County, 
supra, Boise Development Company vs. Boise City, supra, Allen vs. Doumecq 
331 249, 192 P 662, Bannock County vs. Bunting & Co. 41 1 56, Williams vs. 
Emmett, supra, General Hospital, Inc. vs. Grangeville 69 I 6, 201 P 2d 750, 
O 'Bryant vs. Idaho Falls 18 I 313,  303 P 2d 672 and Swenson vs. Buildings, Inc. 
93 I 466, 463 P 2d 932, all support this position. 

The Idaho voting machine law (Sections 34-2401 et seq., Idaho Code, does 
not require that the counties obtain voting machines. It only authorizes that the 
counties obtain them. Section 34-2407, Idaho Code, gives the counties a great 
deal of leeway in the methods by which they can purchase voting machines. It 
reads as follows: 

34-2407. Purchase · of machines - Manner of payment. - (1) The govern
ing body may, on the adoption and purchase of voting machine& or vote 
tally systems, provide for thei� payment in the method it determines to be 
for the best interest of the county, city, district or . other political 
subdivision. The governing body may make contracts for the purchaSe of 
the machines or vote tally systems with the provisions with regard to price, 
manner of purchase and time of payment that the governing body 
determines are proper. 

· 

(2) For the purpose of paying for voting machines or vote tally systems, 
the governing body may: 

(a) Issue bonds, warrants, notes or other negotiable obligations. The 
bonds, warrants, certificates, notes or other obligations shallbe a charge 
upon the county, city, district or other political subdivisions::; 
(b) Pay for the voting machines or vote tally system in c8sh ·out of the 
general fund. 

· · ·· · · 

(c) Provide for the payment for the voting. machines ,or cvo,te tally 
systems by other means. 

(3) In estinlating the amount of taxes for the general'fund; if any, the 
amount required for payment for voting machineJ or '.votel,tallr 8)'81� 
shall be added, exte�ding over the time required to pay'.for:ithe·mai:hines 
or vote tally systems. ··• ; · 

· · 

· · 
· 
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However, this .section cannot change Article 8, Section 3 of the Idaho 
Constitution. The Constitution certainly controls in any event ; however, we 
don't think that that section could authorize a straightforward ten-year install
ment purchase contract for a county. 

Section 34-2405, Idaho Code, provides for the discretionary rental or purchase or procurement of voting machines and the section goes on to say that 
once the county has such machines, "thereafter the voting machine or vote tally 
system-shall be used for voting and for receiving, registering and counting the 
votes at all primary and general elections held . . .  " We do not interpret this as 
being a requirement that the county must continue thereafter to have voting 
machines, but only, that it use voting machines as long as it has them. And thus 
we do not see this provision as imposing a specific duty on the county to always 
thereafter use voting machines. See Dexter Horton T. &: S. Bank vs. Clearwater 
County, supra. 

In view of the above, it is our conclusion that while the voting machine 
contract of November 25, 1969, was almost certainly valid, the subsequent 
contract of February 22, 197 1 ,  is almost certainly invalid. 

OFFICIAL OPINION NO. 73-138 

TO: Mayor & City Council 
City of Payette 

FROM: Jay F. Bates 

February 15 ,  1973 

In answer to your request for an opinion as  to whether or  not you can legally 
deny an applicant a liquor permit in the City of Payette, assuming that the 
population requirements were met for the additional permit, on the basis of 
expressed desire for a location other than that proposed and by a different 
applicant, the answer is you may not. 

The regulations adopted by the Department of Law Enforcement, State of 
Idaho, clearly prohibit this type of action. Regulation 1 1 -L, provides: 

" l .  Ucense available. No priority list shall be maintained in those cities or 
villages wherein there is available for issuance a license to sell alcoholic 
liquor at retail." 

You would, in effect, be maintaining a priority list if you attempted to 
reserve the additional lic;:ense for a particular area and deny issuance to the 
present applicant on that fact alone. Other things being equal, if the prior 
applicant qualifies, 1 · think that the city would subject itself to a lawsuit if it 
failed to grant the permit. 
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. OFFICIAL OPINION NO. 73-139 
February lS, 1973 

TO: Robert H. DesAulniers 
Assistant to the Administrator 
Department of Environmental Protection & Health 

FROM: G. Kent Taylor 

The Office of the Attorney General is in receipt of your request for an 
opinion dated the 13th of February, 1973, in which you posed the following 
question: 

"Do the proposed changes to Section 39414, Idaho Code contained in 
House Bill S 1 reduce the control of the Administrator or lessen his 
supervisory authority so as to have inadequate control of Federal Funds 
coming to the state for local expenditures?" 

On November 23, 197 1 ,  this office wrote an opinion answering this question 
under the then existing law; the conclusion at that time was that the state did 
retain sufficient control and have adequate supervisory powers over the public 
health districts to insure the appropriate expenditures of the federal monies. 
After comparing the _proposed amendments, under House Bill S 1 ,  to Section 
39414(2), Idaho Code, I find that there is not a substantial difference between 
those proposed amendments and the now existing law. 

It is my understanding that there is some question about the meaning of the 
word "delegate" as contained in the proposed amendment. Upon researching the 
definition of this word and the general meaning given to it by the courts, I find 
that the following definition is generally accepted: 

"The entrusting of powet to another to act for the good of the one who 
authorizes him." Mou/edoux v. Maestri, 2 S.2d 1 1 .  

The court in that case went further and stated that the delegation ofa power 
does not constitute "surrender" or "abandonment" of the "power" and that the 
delegating authority retains the control to withdraw such delegation in its 
discretion. 

· 

For purposes of this opinion, the foregoing definition of the word "delegate" 
shall be used for it is the general definition applied when speaking to a 
delegation of authority. 

In conclusion, it is the opinion of this office that there is no reduction in 
control or of the supervisory powers as they relate to federal monies cOminS-into 
the State of Idaho to be used for local purposes. 
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. OFFICIAL OPINION NO. 73-140 

TO: Franklin D. Ormsten 
Chief Attorney, Branch #4 
Securities & Exchange Commission 

FROM: Wayne Meuleman 

73-140 

February 20, 1973 

This is in response to your letter of January 9, 1973, requesting this office to 
detennine whether whisky warehouse receipts constitute a sale of a "security" 
within the meaning . of the Idaho Securities Act. The question you have 
presented has not yet been considered by Idaho courts; however, two of the 
cases decided pursuant to the Idaho Securities Act shed light upon the judicial 
attitudes the Idaho courts have taken in respect to the Idaho Securities Act. 

As concerns the scotch whisky receipts described in your correspondence, it 
is my opinion that such documents do constitute a "security" within the 
meaning of the Idaho act. In support of this opinion I am enclosing a copy of a 
Memorandum Opinion issued on the Preliminary Injunction in State of Idaho v. 
Dare To Be Great. This decision indicates a very progressive and liberal 
interpretation of the Idaho Securities Act so as to encompass any docu111ent 
which has the characteristics of a security regardless of the form of such 
document. Also enclosed is a copy of a Memorandum Decision and Order issued 
on the Preliminary Injunction in State of Idaho v. International Silvei Mint 
Corp. wherein the court ruled that silver deposit receipts issued by the defendant 
company constitute a security within the meaning of the Idaho Securities Act, 
and therefore must register with the Idaho Department of Finance as a security. 
It should be noted that the silver deposit receipt under consideration in State of 
Idaho v. International Silver Mint Corp. were not true warehouse receipts in that 
commodity . which the silver receipt represented was not segregated nor specifi· 
cally designated from the bulk of the defendant company's silver inventory. In 
this respect the . scotch whisky warehouse receipts described in your letter would 
likewise be something other than a true warehouse receipt under the present 
judicial interpretations in UUs state. The fact that the sale of the whisky 
warehouse receipts is to inexperienced individuals who are not expected to take 
personal possession of specifically desiSnated scotch which the receipt repre· 
sents, indicates that the warehouse receipts are more in the nature of a 
"sec�ty" than a true warehouse receipt. 
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OFFICIAL OPINION NO. 73-141 
February 20, 1973 

TO: Dean Summers 
State Senator 
Chairman, State A.ff airs Committee 

FROM: W. Anthony Park 

You have inquired as to the constitutionality of a bill which would require an 
electorate vote upon proposed amendments to the ·U.S. Constitution prior to 
any action taken by the Legislature to ratify such amendments. The proposed 
bill provides: 

"That the legislature of the state of Idaho shall not ratify any amendment 
to the United States Constitution unless the proposed amendment shall 
first have been submitted to the electorate at the general election next 
preceding the session of the legislature when the amendment is to be 
considered. The results of such submission of the question to the 
electorate shall be advisory in nature only, and shall not prevent the 
legislature from acting in any manner on the proposed amendment • • .  " 

The legal question, therefore, is as follows: Whether a state may enact a 
statute which imposes a condition or additional requirement not mentioned in 
the U.S. Constitution relative to the legislature's ratifying an amendment to the 
U.S. Constitution. 

Article V of the Constitution of the United States provides: 
"The Congress,· whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on the 
application of the legislatures of two-thirds of the several states, shall call a 
convention for proposing amendments, which, in either case; shall be valid 
to all intents and purposes, as part of this Constitution, when ratified by 
the legislatures of three-fourths of the several states, or by conventions in 
three-fourths thereof, as the one or the other mode of ratification may be 
proposed by the congress; provided that no amendment which :may be 
made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first 
article; and that no state, without its consent, shall be deprived of its equal 
suffrage in the senate.''-(Emphasis supplied) 

It is clear that Article V of the Constitution of the United States (supra) does 
not provide for an advisory question being put to the people as a precondition to 
a state legislature's consideration whether or not it will ratify a proposed 
amendment to the Constitution of the United States. 

The precise question here, to my knowledge, has never been reviewed by the 
Supreme Court. It is noteworthy, however, to analyze simiW attempts by States 
to condition the orderly passage of amendments to the Constitution of the 
United States. • 

· 
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In Hawke v. Smith, 253, U.S. 221 , 231 (1920), the court said that the tenn 
"legislatures" as used in Article V means deliberative, representative bodies of 
the type which in 1789 exercised the legislative power in the several states. It 
does not comprehend the popular referendum which has subsequently become a 
part of the legislative process in many of the states, nor may a state validly 
condition ratification of a proposed constitutional amendment on its approval 
by such a referendum. In the words of the court: "•••the function of a state 
legislature iii ratifying a proposed amendment to the Federal Constitution, like 
the function of Congress in proposing the amendment, is a federal function 
derived from the Federal Constitution; and it transcends any limitations sought 
to be imposed by the people of a state. " (Leser v. Garnett, 258 U.S. 130, 137 
( 1922) (Emphasis supplied) 

Though these cases do not absolutely dispose of the question before us, 
certainly a strong argument develops from them and flows as follows: 

The U.S. Supreme Court has ruled that the function of both Congress and 
state legislatures m proposing and ratifying amendments to the Constitution of 
the United States is a federal one derived from the Constitution. Further, the 
court has held:. that a "referendum approval" prior to a state legislature's 
ratification of proposed amendments is contrary to the procedure set forth in 
Article V beca� . such a procedure places conditjons and burdens upon the 
orderly ratification by a legislature. The bill in question, in our opinion, places a 
condition or . bUnten upon the orderly ratification of a proposed constitutional 
amendment by the Idaho Legislature, because it prohl"bits the Legislature from 
acting upon an ilm,endment until it has first been put to the people at a general 
election. The legislature could never, under this bill, ratify an amendment to the 
Constitution o(the United States during a session in a general election year. This 
condition or blirden probably would be held to contravene the procedure set 
forth in Article :V of the Constitution of the United States if the U.S. Supreme 
Court contiriues to follow the rationale expressed in Hawke v. Smith, supra. 

We do not want the Committee to believe that we are expressing this opinion 
with absolute certainty that the high court will rule as we have stated. Rather, 
we are saying that, based on the legal precedent available to us, the best 
likelihood is that would be the result. 

OFFICIAL OPINION NO. 73-142 

TO: John V. Evans · 
Senator ..., District 33 

FROM: W. Anthony Park 

February 22, 1973 

The limited. que,;tion to which this opinion addresses itself can be stated as: 
"Is a manager of a duly constituted port authority, a municipal corpora· 
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tion, an 'appointive office' proscribed in Idaho Code, 40-1 13, to members 
of the Idaho Board of Highway Directors?" 

The reasons set forth in this opinion require the question to be answered in 
the negative. 

The Governor, purs�t to Idaho Code, Section 40-1 13, is responsible for 
appointing members to the Idaho Board of Highway Directors. In exercising this 
authority the Governor has duly appointed Carl C. Moore, LeWiston, Idaho. Mr. 
Moore is presently employed by the Port Authority of Lewiston, Lewiston, 
Idaho, as manager. 

The only restriction upon the Governor's appointments to the Idaho Board of 
Highway Directors are contained in Idaho Code, Section 40-1 13, which requires 
as follows: 

"The Idaho board of highway directors shall be composed of three (3) 
members to be appointed by the governor. Not more than two (2) 
members thereof shall at any time belong to the same political party. 
Members shall be successful public spirited men of good character, well 
informed and interested in the construction and maintenance of public 
highways and highway systems, and their selection and appointment shall 
be made solely with regard to the best interest of the various functions of 
the board. Each member at the time of his appointment shall have be.!'n a 
citizen, resident and taxpayer of the state of Idaho and of the district from 
which he is appointed for at least five years, and during his tenure of office 
no member shall hold or occupy any elective or other appointive office, 
federal, state, county or muiµcipal, or any office in any political party." 

For purposes of this opinion it can be stipulated that Mr. Moore would be 
otherwise qualified unless he holds an "appointive" municipal office. 

A port authority duly constituted .under Idaho law is a municipal corpora
tion. Idaho Code Section 10-1008;State v. Port of Seattle, 399 P.2d 623 (Wash. 
1965). As such, the manager of a port authority is a public rather than a private 
engagement. 

Whether this position of port manager is merely a "public employee" or is a 
"public official" depends upon the nature and operative duties of that office. 
Advisory Opinion to the Senate of the State of Rhode Island and Providence 
Plantations, 277 A.2d 750 (Rl. 197l);Johnston v. Melton, 73 P.2d 1334 (Wash. 
1937); Gary v. Board of Trustees of Employees' Retirement System, 165 A.2d 
475 (Md. 1960). In Bredice v. City of Norwalk, 206 A.2d 433 (Conn. 1964), .the 
Court stated: 

"The accepted characteristics which differentiate a public office from a 
mere employment are: 1 .  an authority conferred by law, 2. a fixed tenure 
of office, and 3. the pow�r to exercise some portion of'the sovereign 
functions of the government." 

-

And in State v. Jacobson, 370 P.2d 483 (Mont. 1962), the court in discussing 
the .distinction between a .public employee and public office stated! .. · . 



175 73-142 

" '***we hold that five elements are indispensable in any position of 
public employment, in order to make it a public office of a civil nature: 
(1) It· must· be created by the Constitution or by the Legislature or created 
by a muilicipality or other body through authority conferred by the 
Legislature; (2) it must possess a delegation of a portion of the sovereign 
power of government, to be exercised for the benefit of the public; (3) the 
powers conferred, and the duties to be discharged, must be defined, 
directly or impliedly, by the Legislature or through legislative authority; 
( 4) the duties must be performed independently and without control of a 
superior power, other than the law, unless they be those of an inferior or 
subordinate office, created or authorized by the Legislature and by it 
placed under the general control of a superior officer or body; (5) it must 
have some permanency and continuity, and not be only temporary or 
occasional. In addition, in this state, an officer must take and file an 
official oath, hold a commission or other wrijten authority, and give an 
official bond, if the latter be required by propet. authority.' " 

The distinctions are exhaustively annotated in 53 A.L.R. 595, 93 A.L.R. 333, 
and 140 A.L.R. 1076 which supplements the earlier annotations. In 140 A.L.R. 
1076 there are listed as specific grounds of distinction which will be applied to 
the position involved in this appointment. It must be first noted that not all 
those in public· employment are public officials or hold public office.Hudson v. 
Annear, 15 P.2d 587 (Colo. 1938). The first factor analyzed in determining 
whether a person is a mere employee or holds an office is to determine how his 
position was created. It is generally considered essential that the position be 
created by constitution or law or that the power to create the position be 
delegated to an inferior body.State v. Jacobson, supra. It is clear from a reading 
of Chapter 14, Title 70, of the Idaho Code, that the Legislature has not created 
the position of port manager, nor has it delegated to the port commission the 
creation ·of the position of port· manager. The authority to employ individuals to 
assist the port authority to carry out its functions is contained in Idaho Code, 
Section 70-1408; This section does not create the position of port manager but 
merely gives the port authority permission to retain such legal or other 
professional persons .as it deems necessary. There is no legislative requirement for 
a port coDlmission to employ a port manager. The only requir�ment is that if the 
port commission does employ a port manager, he shall execute and file a fidelity 
bond.'/daho Code, Section 70-1409. Under such circumstances the position is 
not one created by law and does not rise to the dignity of an "office." State v. 
Dark, 196 So. 47 (La. 1940); Wipjler v. Klebes, 298 N.Y .S. 333 (1937). 

The next factor considered is the extent of the powers and duties exercised 
by an individual_, It is generally considered an indispensable element of a public 
office that the person holding such office will . exercise some portion of the 
sovereign power for the benefit of the public.Bernstein v. Krom, 260 A.2d 269 
(NJ. 1969); Mosby v. Board of Com 'rs of Vanderburgh County, 186 N.E.2d 18 
(Ind. 1962); This is the most important characteristic of a public office and 
without it the person is characterized as a mere employee. In this case the port 
mariager" has not been legislatively delegated any of the sovereign powers to be 
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exercised for the public benefit. His duties and functions are (ixed by the port 
commission in the exercise of their discretion. An analogous situation is found in 
MJll'tin v. Smith, 1 N.W.2d 163 (Wis. 1941), wherein the court held that a 
university president did not exercise any part of the sovereign power but instead 
such power was exercised by the university's board of regents •. The president 
merely had the power to manage and direct the university under the authority 
and control of the board of regents. Similarly, Mr. Moore as port manager 
manages and directs the operation of the port authority · under the direct 
supervision and control of the port commission. It is the port commission that is 
exercising the sovereign powers for the benefit of the public. For this same 
proposition see also: Gary v. Board of Trustees of Employees' Retirement 
System, supra,· Hudson v. Annear, supra. 

The next factor to be considered is the continuing and permanent nature of 
the position. State JI. Jacobson, supra. If the position has no permanency in the 
sense that it is created by law rather than at the •discretion of the appointing 
authority then such person occupying that position will be considered an 
employee. State v. Fernandez, 58 P.2d 1 197 (1936). The position of port 
manager is not one created by law but is one created solely at the discretion of 
the port commissioners and may be abolished as easily as it has been created. 

In addition, to constitute one a public official �s duties must · be prescribed 
by constitution or law. State JI. Jacobson, supra,- Grigges v. Harding County 
South Dakota, 3 N.W.2d 485 (1942). · 

Another indispensable element required of a public official is that he perform 
his duties independently and without control of \a superior body or agency, 
other than the law. Gary JI. Board of Trustees of Employees' Retirement System, 
supra; State v. Jacobson, supra; Hudson v. Annear, .supra,· and State JI. Clark, 196 
N.E. 234 (1935). states that a superintendent of the county poor aSylum and 
county fann, as the general manager thereof, was held to be an employee and 
not an officer of the county for the reason that his duties were always subject to 
the control of the board of county commissioners. The position of port mariager 
is obviously similar in nature. 

Another factor considered is the requirement of an official . fidelity bond. 
Alftlough the port manager is required by law to execute and file a fidelity bond, 
under the numerous cases cited in the annotations found in 140 A.L.R�· 1076 at 
1091 this factor is not an absolute criterion by which to distinguish between a 
public official and an employee. And, it is particularly not persuasive in this case 
since the position of port manager is not required by law but is discretionary 
with the port commission. 

Two final factors which add support to the fact that the port manapr is not a 
public official but merely an employee is the fact that no .oath of oftlce is 
required and the statute itself designates the people e�plo.y� l>Y th.,e,,port 
authority as "employees." There are numerous cases cited in the anno.tation at 
140 A.L.R. 1076 at page 1092 for the proposition that the ffSClmrelijent ofan 
oath of office is a strong indication that the individualis apublicfoftlclal:rilther 
than an employee when -other circumstances identifying ajiublic officiiLare 
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present. Although. the nomenclature of the statute in designating a person as an 
employee is not controlling, it is to be considered together with the other 
factors.Mosby v. Vanderburgh, supra. 

When all these factors are considered together they conclusively and irrefuta· 
bly requh'.e the port manager to be classified as an "employee" rather than a 
"public official" of a municipality. 

A final consideration should be noted. There is a strong public policy in favor 
of eligibility for public office. State v. Dubuque, 413 P.2d 972 (Wash. 1966). 
And in Olwer v. City of Shreveport, 199 So2d 1 .(La. 1964), the court said in 
quoting from 67 CJS Officers, § 1 1 ,  at page 126: 

"There is a strong presumption in favor of eligibility of one who has been 
elected or appointed to public office, and any doubt as to the eligibility of 
any person to hold an office must be resolved against the doubt." 

And in McCarthy v. State of Arizona, 101 P.2d 449 (Ariz. 1940) the court 
stated that legislative .qualifications for public office are to be strictly construed 
and will not be expanded to cases not clearly within their scope. Here it would 
have been easy for the legislature, had it been its desire, to exclude governmental 
employees as well as elected and appointed officials from being members of 
highway boards. See, e.g., Washington Code, 47.O1 .030, and the Montana Code, 
32-240-3. 

. 

In conclusion, and for the reasons discussed, it is the opinion of this office 
that Carl C. Moore, Port Manager of the Port of Lewiston, is eligible for 
appointment to the Idaho Board of Highway Directors. 

OFFICIAL OPINION NO. 73-143 

TO: Dr. Vern Coiner 
Department of Agriculture 

FROM: .Michael G. Morfitt 

February 26, 1973 

You requested an interpretation of the legality of certain custom meat 
packing plants processing wild game salami for sale in intrastate commerce. The 
Idaho Meat lnSpection Act, Chapter 19, Title 37, Idaho Code, outlines the 
procedures which must be followed before any meat or meat products may be 
placed fu intrastate commerce for human consumption. Section 37-1901, Idaho 
Code, defines "meat food product" to mean "any product capable of use as 
human food.whicll is made wholly or in part from any mea�;or other portion of 
the carcass of any cattle, sheep, swine, or goats . . .  " or equines. The term 
"capable of use · as human'food" is defined to mean "any carcass, or part or 
product of a carcass, of any animal, . . .  " 

Although the act specifically enumerates certain domestic animals which are 
covered by the inapection requirement, it also implies that any meat product 
capable of use as human food comes under the purview of the act. This 
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.implication is further strengthened by Section 37-1915, Idaho Code, entitled 
"exceptions to inspection requirement." This section specifically excludes any 
game animals from the inspection requirements of the law only when the meat 
or meat food products are being prepared for the owner of such carcasses, and 
"exclusively for use by him and members of his household and/or his nonpaying 
guests and employees.·�. A second exclusion in the same section is offered to the 
custom preparation of meat or meat food products derived from game . animals 
"at the request of the owner thereof for such custom preparation and 
transportation in commerce of such custom prepared articles exclusively for use 
in the household of such owner by him and members of his household and/or his 
nonpaying guests and employees." Once again the apparent intent is that all 
other circumstances except those specifically excluded shall fall under the 
purview of the act. 

Therefore, it is the opinion of this office that commercial preparation of wild 
game salami for intrastate commerce must meet the same inspection require
ments and other requirements imposed by the act for sale of meat food 
products. Preparation of the wild game salami would be excluded only if such 
preparation is made for, and at the request of the owner of the wild game 
carcass. 

OFFICIAL OPINION NO. 73-144 

TO: Steve Antone 
Representative, District #21 

FROM: James R. Hargis 

March 2, 1973 

We wish to respond to your questic;m of whether or not Section 67-2328, 
Idaho Code, entitled Joint Exercise of Powers, pei'mits local school districts to 
jointly purchase insurance to cover the risk of loss to property or for injuries of 
the individual districts. Members of the staff of this office h8ve discussed and 
researched the matter in some depth. The Department of Insurance has also been 
requested to enter its expression on the subject. 

We are of the opinion that although there is merit in legislAtion specifically 
authorizing districts to purchase insurance jointly, the Joint EXerCise'c)f Powers 
Act is apparently broad enough to authorize joint cooperation fol' that purpose. 
Since each school district is authorized by law to issue properfy foss and injury 
liability, Section 67-2328 would appear to authorize the joint and e<>Operative 
purchase as well. 
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OFFICIAL OPINION NO. 73-145 

March 5, 1973 
TO: John F. Croner 

Assistant Secretary of State 
FROM: Clarence D. Suiter 

In response to your letter of February 26, 1973, regarding Section 67-910, 
and the interpretation this office puts on said section, we offer the following: 

Section 67-910, ldaho Code, sets forth with particularity the schedule of fees 
to be charged by the Secretary of State for certain services performed by him. 
That statute was enacted initially in 1901,  amended in 1907, and amended again 
in 1955. Although this fee statute, notwithstanding its 1955 amendment, is 
vague in some sections and outdated in others, nevertheless the statute is for the 
most part so unequivocally clear in its language and intent as to have very little, 
if any, room for interpretation, with the exception of one area. That area last 
referred to is the section of the statute pertaining to the payment of fees in 
advanee. The provision that all fees must be paid in advance was not included in 
the original 1901 statute but appeared initially through the 1907 amendment. In 
that 1907 enactment, the advance payment of fees section did not appear in .the 
title of the act and, therefore, under the Idaho court decisions interpreting 
similar statutory enactments, that particular amendment is probably void and of 
no effect. In Idaho's Constitution, Article III, Section 16, it is provided: 

" §  16. Unity of subject and title. - Every act shall embrace but one 
subject and matters properly connected therewith, which subject shall be 
expressed in the title; but if any subject shall be embraced in an act which 
shall not be expressed in the title, such act shall be void only as to so much 
thereof as shall not be embraced in the title." 

In construing that provisiOn of the Idaho Constitution, the Supreme Court of 
the state inHammond v. Bingham, 83 Idaho 314, said: 

"The object or purpose of Idaho Constitution Art. 3, § 16, is to prevent 
'the combining of incongruous matters and objects totally distinct and 
having no · connection nor relation with each other; to guard against 
'logrolling' legislation; and to prevent the perpetration of fraud upon the 
members of the Legislature or the citizens of the state in the enactment of 
laws;' " 

The foregoing case authonty, combined with our constitutional authority 
18llds thiS office · to, conclude that the payment in advance provision of Idaho 
Code, Section 67-910, is void and unenforceable. 

In your letter of February 26, you also ask for some indication as to the 
interpretation to be given the subsection of the law relating to, " . . .  a copy of 
any law, resolution, record or other document or paper on file in his office, $ .20 
per .folio.", when said document or paper is a photocopy. The original statute in 
1901 obviously did not contemplate photocopies but just as obviously did 
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contemplate copies, of one sort or another; therefore, it is the opinion of this 
office that there is no practical or legal difference between a hand drafted copy 
and a photocopy insofar as the charge per folio, or page, is concerned. 

You ask also who the proper persons to be charged unde.r the various 
provisions of the act. It is our opinion that the person that receives a copy has to 
make payment therefor., with exception of state officers or members of the 
Legislature when the search to be accomplished pertains to the duties of their 
offices nor must they be charged any fee for certified copies of laws or 
resolutions passed by the Legislature relative to their official duties. The various 
sections of 67-910 relating to the charges to be made and the persons �o be 
charged should be followed literally in our opinion and in_ any ambiguous or 
extraordinary situation recourse can be had to this office for the particular 
decision. 

The one remaining area that may conceivably cause difficulty is the reference 
throughout the statute to the word "folio." That WQid by legal and practical 
definition is conceded to mean "page." The most usual defmition historically has ,  
been, "a leaf, especially of a manuscript or book." Our conclusion that a "folio" is 
synonymous with a "page" is based upon that time honored defmition. _ _ 

It seems here appropriate to make unsolicited observations in regard to the 
application and enforcement of. the statute here ·in question. All practicing 
attorneys, and citizens generally, have been accustomed to and in the habit of 
exemplary service of the Secretary of State's Office in regard to record searches 
and assistance generally in transforming some obscure section of a public record 
into the practical every day working papers of those who depend upon such 
things for their livelihood. As you point out in your letter, state employed 
auditors will no longer allow the considerate assistance of the employees of the 
Secretary of State's Office to be given to citizens without charge. l believe the 
most cogent inquiry is whether persons desiring inf onnation have any alternative 
but to pay the $3.00 per inquiry, or $.20 per page, or whatever. I should like to 
call attention to Idaho Code, Section 59· l 009, which states: 

"The public records and other matters in the office of any officer. are, at 
all times during office hours, open to the inspection of any citizen of this 
state." 

So even though the Secretary of State must charge $3.00 per inquiry or 
record search (or more depending upon need) nevertheless, citizens of this state 
may go freely into the Secretary of State's Office and theniSelves search the 
records without any charge being made therefor, as it seems clear to this office 
that the charges outlined in Section 67-910 are for services reilde� l>Y the 
Secretary of State or his employees. Minimal regulations· can . .  be· made by the 
Secretary of State to provide for the security and safety of the reeoros arid files 
in his office, but it appears to us that the public cannot be entirely excluded 
from those files and records. · · · 
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. OFFICIAL OPINION NO. 73-146 
March 6, 1973 

TO: Bartlett R. Brown 
Commissioner, Department of Labor 

FROM: Wayne Meuleman 

I have reviewed the Idaho Supreme Court decision in Local Union 283, 
International Brotherhood of Electrical Workers v. Robison, 91 Idaho 445, 423 
P.2d 999 {1967), wherein the Court considered whether the duties of the Idaho 
Commissioner of Labor under Section 44-107, Idaho Code, extends to public 
employment. I will attempt to briefly summarize the Court's decision in said 
case. 

It was the unanimous decision of the Court that the statutory duty of the 
Commissioner to conduct elections and certify a collective bargaining representa
tive pursuant to Section 44-107, -Idaho Code, does not extend to public 
employment. The Court stated that even though public employment was not 
specifically exempt from the act by Section 44-108, "(t)he use of general 
language in a statute is insufficient to indicate a legislative intent that the 
government should fall within the statutory coverage." 

The Court concluded by stating: 

"We are not persuaded that the ambiguous language employed in the 
certification statute, I.C. §44-107, and in the related penal sections, l.C. 
§44-107A and 44-107B, demonstrates a legislative intent to inaugurate a 
mandatory system of collective bargaining in governmental employment. 
We hold that the duties of the Commissioner of Labor, pursuant to I.C. 
§44-107, do not extend to questions of representation in public employ
ment, of employees, in a collective bargaining unit." 

In light of the above-cited language, I conclude that any involvement of the 
Commissioner of Labor under Section 44-107, Idaho Code, in the public 
employment area, except where specifically designated by statute, is authorized 
only where the governmental employer consents to such involvement. Therefore, 
where any objection to participation by the Department of Labor is voiced by 
the governmental employer the Department of Labor is without authority to 
particip�te� The Supreme Court opinion discussed herein limits the Department 
of Labor to permisSive participation where public employment is involved. 

OFFICIAL OPINION NO. 73-147 

TO: Ewing H� Little · 

Chairman, State Tax Commission 

FROM: W. Anthony Park 

March 7, 1973 

You have requested an Attorney General's opinion on the following question: 
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"Do the confidentiality sections of the Idaho State Income Tax and Sales 
Tax Acts apply to auditors and other personnel of the Multi-state Tax 
Commission to the same extent as to Idaho's own auditors?" 

It is our opinion that auditors who are employed by the Multi-state Tax 
Commission for the purpose of conducting audits as agents of the Idaho State 
Tax Commission are subject to the confidentiality provisions of the Idaho State 
Income Tax and Sales Tax Acts to the same extent as an auditor directly 
employed by the State Tax Commission. Additionally, the applicable penalty 
provisions found for disclosing confidential tax infonnation would apply to the 
same extent to Multi-state Tax Commission auditors as they would to auditors 
directly employed by the State Tax Commission. 

This opinion is based on the clear language of the statutes involved. Idaho 
Code § 63-3076 provides in applicable part as follows: 

"63-3076. Penalty for divulging information; - (a) No commissioner, 
deputy, or any clerk, agent or employee, or any centralized state computer 
facility employee shall divulge or make known to any person in any 
manner any information whatsoever obtwned directly or indirectly by him 
in the discharge of his duties . . .  " (Emphasis added) 

This provision indicates that the confidentiality section and the penalty 
provided therein is to be applied to any direct employee of the State Tax 
Commission or any "agent" of the State Tax Commission. Employees of the 
Multi-state Tax Commission are appointed agents of the State Tax Commission 
and therefore clearly subject to this provision. This section is made applicable to 
the Idaho Sales Tax Act by virtue of Idaho Code § 63-3634. 

Additionally, there is specific statutory authority found in the Idaho 
Legislature's enactment of the "Multi-state Tax Compact,'' Section 63-3071,  et 
seq., Idaho Code, wherein in Article VIII, Section 6· further protection is 
afforded the taxpayer who is subjected to audit by auditors retained by the 
Multi-state Tax Commission as follows: 

"6. Information obtained by any audit pursuant to this article shall be 
confidential and available only for tax purposes of party states, their 
subdivisions or the United States . . .  " 

The sanctions provided for in Idaho Code § 63·3076(b) apply equally to 
employees of the State Tax Commission or "agents" · of . the ·State Tax 
Commission. Therefore, it is our opinion that the penalty provisions hicluding 
poSSJ"ble felony conviction, discharge and incapacitation to hold public office in 
this state for a period of two years found in Idaho Code § 63-3076(b) apply to 
Multi-state Tax Commission auditors who are agents for audit purposes.of the 
State Tax Commission. 

· 



183 73-148 

. OFFICIAL OPINION NO. 73-148 
March 7, 1973 

TO: BwiDg H. Little 
Chaimwi, State Tax Commission 

FROM: W. Anthony Park 

You have requested an Attorney General's opinion on the following ques-
tions: 

1 .  Does the State Tax Commission have the authority to enter into an 
agency relationship with the Multistate Tax Commission for the perform
ance of audits on its behalfl 
2. Are there specific qualifications which must be met by auditors directly 
employed by the State Tax Commission to which Multistate Tax Com
misSion auditors are not subject? 

In answer . to your first question, it is our opinion that the State Tax 
Commission has the authority under applicable Idaho law to enter into an 
agency relationship with the Multistate Tax Commission for the purpose of 
perf ormiriS audits on its behalf. 

The Idaho Legislature in 1967 adopted the ''Multistate Tax Compact'·' in 
order to facilitate the following purposes: 

"The purposes of this compact are to: 
(1) Facilitate proper determination of State and local tax liability of 
multistate taxpayers, including the equitable apportionment of tax bases 
and settlement of apportionment disputes. 

· --(2) Promote uniformity or compatibility in significant components of tax 
systems. 
(3) Facilitate taxpayer convenience and compliance in the filing of tax 
returns and in other phases of tax administration. 
(4) Avoid duplicative taxation." § 63·3701 ,Idaho Code. 

A cential concern, which was obviously addressed by the Legislature, was 
that the Multistate Tax. Commission should have the power to perform 
multistate · audits · on behalf of the member states. Article VIR of the "Multistate 
Tax Compact"proVides specifically for the requesting by a member state of the 
perfoimanee of ail audit on its behalf by the Multistate Tax Commission. 

The apeeific auth�rity for the employment of penonnel by the State Tax 
Commission iS found in a series of statutes and it is by a reading together of 
these statlites that the power of the State Tax Commission to employ agents can 
be discerned, The State Tax Comnµsston is given general authority to "employ 
such other person! as may be necessary to the performance of its duties." Th� 
question to be addressed is wbether or not the auditors who are hired by the 
Multistate Tax Commission are "persons" in the "employ" of the State Tax 
Commission. · 
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Section 63-S06(c), Idaho Code, states that the State Tax Commission "may 
delegate to any of its employees the duty of assisting in . . .  audit . . .  of any 
tax." The language of this subsection is clearly permissive so as to not limit the 
State Tax Commission's power to "employ" persons to only those who are 
"employees" in a strict sense of the word. 

Elsewhere in the Idaho·Income Tax Act and the Idaho Sales Tax Act we find 
statutory indications that Section 63-506(c) should be read broadly to include 
agents for audit purposes as "employees." § 63-3624(b) fu the Sales Tax Act 
provides that the State Tax Commission "shall employ qualified auditors for 
examination of taxpayers' records and books. The Tax Collector shall also 
employ such accountants, investigators, regional supervisors, assistant, clerks and 
other personnel as are necessary for the efficient administration of this act, and 
may delegate authority to his representatives to conduct hearings or perform any 
other duties imposed by this act." The power to "employ" auditors and delegate 
authority to "representatives" appears broader than the power to form employ
er-employee relationships. 

The applicable confidentiality sections, § 63-3076{a), Idaho Code, {this 
section is applied to sales tax audits by virtue of § 63-3634) anticipate the ability 
of the State Tax Commission to enter into agency relaticinships as well as 
employer-employee relationships. Therein is foun4 the following language: 
(a) No commissioner, deputy, or any clerk, agent or employee . • .  shall 
divulge . . .  " Agents are clearly covered by the penalties for divulging confiden
tial tax information which they possess as a result of an exercise· of their duties. 

There is no case law in the state on the question of how far the State Tax 
Commission's power to "employ ·persons" runs. Given the apparent acknow
ledgement of the power to employ "agents" and "representatives" found in the 
above cited sections coupled with this State's adoption �f Article VIII of the 
"Multistate Tax Compact," the reasqnable interpretation of the State Tax 
Commission's power to "employ persons" would seem to iriclude the right to 
hire "agents" for audit purposes. 

In answer to your second question, it is our opinion that the specific 
requirements placed on "employees" by virtue of state employees being covered 
by the Personnel System, Section 67-5301,  et seq. are not applicable to auditors 
employed by the Multistate Tax Commission for the perfonnance of m�tistate 
audits on behalf of the State Tax Commission. Idaho Code § 67,5303 provides as 
follows: 

· 

"67-5303. APPUCATION TO STATE EMPLOYEES. � .:All depanments 
of the state of Idaho and all employees of such department$; except those 
employees specifically exempt, shall be su\>ject to this act arid: t() the 
system of personnel administration which it prescribes, Exempt employees 
shall be: . • .  (m) persons retained under independent contract for special 
or temporary projects." 

Auditors hired by the Multistate Tax Commissi.on for the • perform,ance of 
specific audits on behalf of the State Tax Commission would appear clearly to 
be exempted from the requirements of the Personnel System• by 'Virtue• of 
subsection (m). 
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Our research has not resulted in our finding any other specific statutory 
qualifications imposed upon auditors either in the direct employ of the State 
Tax: CommiSsion or in the "employ" of the State Tax Commission by virtue of 
an agency relationship. Therefore, there appear to be no other specific differ
ences between the standards which must be met by state auditors and auditors 
employed by the Multistate Tax Commission on behalf of the State Tax 
Commission. 

OFFICIAL OPINION NO. 73-149 

TO: D. F. Engelking 
State Superintendent of Public Instruction 

FROM: James R. Hargis 

March 9, 1973 

We wish to respond to your letter of recent date concerning accumulation of 
sick leave and the transfer thereof by teachers. 

Section 33-1216, Idaho Code, provides that a teacher shall be entitled to 8 
days of sick leave in each school year with full pay. There is nothing in the 
section of the Code which indicates how the 8 days are to be acquired . 
Therefore, in the absence of any accumulation formula, we must conclude that 
the teacher.has 8 days of sick leave when that_teacher enters upon the first day 
of contractual duties. .,--/_- -

Section 33-1218 provides that a local board of trustees may establish a policy 
of accumulating sick leave in excess of the minimum 8 days provided for in 
Section 33-1216. You have asked the question of the transferability of 
accumulated sick leave, as provided for in Section 33-1217. Idaho Code provides 
that the accumulated sick leave credited to a teacher shall be transferred. 
Therefore, if a teacher transfers to another district with 40 days sick leave to 
that teacher's credit all 40 days must be transferred regardless of the schedule of 
accumulation . .  The only limitation is the total number ·of days which can be 
accumulated, which is 90 days. A teacher cannot transfer more ·than that limit. 

The district · to which a teacher transfers must accept the total number of 
accumulated sick leave. The · district does not have the authority to establish a 
policy which will limit the numbers of sick leave days it wfil accept. The total is 
transferable, regardless of the number of days which the prior district awarded in 
excess of the 8 day. per year �um. 
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. OFFICIAL OPINION NO. 73•150 

TO: Carole G. Youren 
Member, Board of Trustees 
Garden Valley Scpool District #71 

FROM: James R. Hargis 

186 

March 12, 1973 

We wish to respond, with our apologies for the lateness of the response, to 
your letter of Decembe! 29, 1973, wherein you requested our opinion on Y.Our 
district policy of excµsed-unexcused absences. You have outlined a factual 
situation in your district where a family's religious beliefs are such that the 
children thereof have been adversely affected by the policy. 

We would first point out that the State makes no distinction between an 
excused and unexcused absence. The State is interested only in whether or not 
the student is physically present in school. Distnbution of State funds is based 
on the attendance, not the reasons for the absence of a student. Therefore, 
absences do, as you pointed out, have an adverse effect on the financial structure 
of the district. However, the State does have a vital non-fmancial interest in 
school attendance. The compulsory attendance statutes; of course, require 
attendance. The State Board of Education has established a regulation which 
requires a student to attend not less than 85% of the time school is in session in 
order to complete successfully that particular grade or class. But again, the State 
is not concerned with why the student is not attending. Illness of the student, a 
universally recognized and require.d legitimate absence, has the same financial 
and educational effect on both the school and the absent student as the willful 
truancy of the student. 

We point out the above analysis to demonstrate that the policy of excused 
and unexcused absence is a matter of board or trustee determination. The policy 
must be based on those absences which the school trustees feel they can abide, 
even though those absences may have an adverse effect on the financial structure 
of the school and the educational progress of the absent student. FUrther, the 
policy on absences must be. rational; that is, the basis for the policy.must"be 
reasonable and fair, both in the establishment of the policy and the admiilistra· 
tion of it. The board's policy and the absence of any student of nece85ity. require 
parental participation. 

We must admit to serious legal reservations concerning your district's policy. 
Particularly, we question two points; (1) The relationship between Pa.r&graphs B 
& D; and (2) The consistency with which Paragraph D iS or can be. adnihiJstered. 
Paragraph B permits an excused absence where the studentis need�d t<> assisfin 
any family related business. We assume that a family's asrlcUltujal b�ess 
might very well require the student to be absent from school . to help put· the 
crops in or harvest them. The compelling need for the ·student to. · help is 
apparent. We would ask whether the need for the student:to attend fo some 
other family operation, such as a religious convention, might not be 8a equally 
compelling to the family. The test is not whether the boaid of:trustees believes 
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the need to b e  compelling, but rather whether the board finds that the family 
conSidei's the need to be compelling. The parents who feel the absence is based 
on a compelling need in all probability are going to cause their students to be 
absent anyway. We would suggest that the board consider a policy of excused 
absence which broadens Paragraph B to include other absences that are as 
compelling to the f�y as the need for the student to be absent to assist the 
family related business. The legal issue raised by this paragraph is not the policy 
of permittirig the absence for the reason stated therein, but · rather the 
narrowness of the policy itself. Such narrowness can and probably does result in 
inconsistencies. If the board of trustees is going to excuse absences on the basis 
of compelling need, which Paragraph B apparently attempts to do, then the 
trustees should not exclude or pick and choose only those factual situations 
which they feel are compelling needs of the board, but rather the compelling 
needs of the family which is the basis for the policy. Therefore, the trustees 
should recognize that there are other needs just as compelling as the family 
related business. 

The second question we have concerns Paragraph D. We would suggest that 
before the trustees can delegate the administration of any of its policies to the 
admiriistrative officers of the district, the policies must be clear and concise so 
that everyone knows what the policy states and intends to accomplish. We must 
admit that we fmd Paragraph D to be so vague that the administration of .the 
policy could lead to inconsistency and potential abuse. Further, the administra
tive officers of the district must know what the intent of the policy is so as, to 
administer effectively and fairly the policy. We. suggest that the administrative 
guidelines are not present in the policy statement. The trustees have left the 
determination of the educational nature of functions and activities to the 
Principal without affording him any criteria on which to make that determina
tion. The policy is vague and could be found to be an improper delegation of 
board authority to the administrative officer. 

We do not wish to be understood as invading the poljcy making authority of a 
board of trustees. But board policy must comply with certain legal standards of 
necessity, reasonableness, answerability, consistency, and review. We are of the 
opinion that the policies you have asked us to review do not in all instances 
comply with thoSe required standards. 

OFFICIAL OPINION NO. 73-1 5 1  

TO: Gordon Randall 
Executive Director, Potato Commission 

FROM: MichaelG. Morfitt 

March 1 5 ,  1973 

You requested an <>pinion as to whether or not a grower could cast all three· 
of his nomin:&tingballofs for one nominee. 

Unle8s otherwise . specifically provided for by law, an individual entitled to 
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case a ballot to noininate another may cast only one ballot. Where an individual 
is entitled to vote to nominate ·three, as provided in Section 22-1202, Idaho 
Code, that individual may cast a maximum of three ballots for three different 
individuals, but may not cast three ballots for one individual. In other words, he 
may vote for one, two or three different individuals, but may not cast more than 
one vote per npminee. Section 22-1 202, does not provide for any other means of 
casting ballots. It further states that "all nominations must give equal considera
tion to all who are eligible for appointment as defined in this act." 

OFFICIAL OPINION NO. 73-152 

TO: Dan R. Pilkington 
State Purchasing Agent 

FROM: James G. Reid 

March 16, 1973 

In your letter of February 12, 1973, you requested an opinion from this 
office as to whether or not color separation work is col)Sidered part· of the 
printing process set forth in Section 60-101 , Idaho Code, so as to require all 
color separation wor� to be done within the State of Idaho .. 

Specifically, Section 60-101 ,  Idaho Code, provides, in part: 
"All printing, binding, engraving and stationery work executed for: or on 
behalf of the state, and for which the state contracts, or becomes in any 
way responsible, shall be executed within the state of Idaho, . . .  " 

Printing has been characterized as the act of reproducih_g a design .on a surface 
by any process, Technograph Printed Surfaces Ltd. v. Bendix Aviation Coip. 218 
F.Supp 1 (Md.D.C.). In Forbes Lithograph Mfg. Co. v. Woithington,' 25 F. 29 
(Mass.), print was further defined as the impression of letters, figures, and 
characters by types and ink of various forms and colors on paper of various 
kinds while on some such yielding surface. 

· 

In order to print in color (other than single color), the ·task of color 
separation must first be performed in order to convert the image info a earner 
for color printing. As such the color printing and color separation process is an 
essential ingredient of any printing which is done in color. It would therefore be 
the opinion of this office that color separation work is such an integratpart of 
the color printing process so as to be included within the def"mition ofprinting 
in Section 60-101 ,/daho Code. 

· 

This is not to say that all color separation work mustiDVarf8bly' be· done 
within the State of Idaho. Idaho Code, Section 60-103 proyldes�excepti9Jis to 
the requirement· that all printing work must be done withlil the $t&te ofldaho. 
Those exceptions are: (1) when the charges for printmS Withiii)lj.e>State Of 
Idaho would be excessive in relation to the chalge �y:�e'i�,.:priyate 
individuals for the same kind and quality of work, ()r{2)ifth�.ex.���O� ()f.the 
printing work would require the use of a technique or process tllat ciiJinot be 
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performed through the use of physical production facilities located within the 
State of Idaho, or (3) where the printing job in question has been submitted for 
bid and no bid or proposal is made by any person, firm, or corporation 
proposing to execute such work within the State of Idaho. 

OFFICIAL OPINION NO. 73-153 

TO: Rex D. Oolton 
Chief, Division of Resources 
Bureau of Land Management 

FROM: Michael G. Morfitt 

March 16, 1973 

Pursuant to your letter of March Sth, 1973, and my telephone conversation 
with Mr. Jensen, I am enclosing copies of Idaho laws dealing with estrays. 

As I understand yom question, you want to know if a person claiming 
ownership of a horse or burro located on public land can recover the same in 
accordance with Idaho law. If so, recovery is also poSSiole under the provisions 
of Public Law 92-195. 

Idaho law indeed allows recovery ofestrays, " . . .  if such person appears to be 
the owner of· such animal or animals . . .  " (Section 25-2308, Idaho Code). 
Section 25-2301 ,  Idaho Code, allows any person to take up estrays " . . .  IUilJling 
at large in this state without sufficient food or shelter at any time between the 
first day of November and the first day of March, . . .  and any animal or animals 
that . break or jump, more than once, into any field or other enclosure 
surrounded by a lawful fence . . •  " Such person is required to immediately notify 
the nearest constable or sheriff. 

A duty is imposed upon the constable or sheriff to give notice to the owner, 
if known, or if unknown, to advertise the animal for sale with a description of 
" . . .  marks, brands, age . . . . sex and color . . •  " (Section 25-2302). A further 
duty is irilposed to at once notify the State Brand Inspector, describing the 
animal when the owner is unknown. (Section 25-2303). 

If the bfand or marks are recorded, notice is sent to the owner. If unrecorded, 
the State ·Brand_ Inspector so notif'ies the constable or sheriff, who then proceeds 
to advertise and publish notice of sale as outlined in Chapter 23, Title 25,Idaho 
Code; If there;is no brand on the animal, the State Brand Irispector is charged 
with the duty;of.keeping the notice on me for 40 days and promptly answering 
any inqiliries. (8ecti9n 25-2304). 

Sectio11 ·25-�308;Jdaho Code, then reads in its entirety as follows: 
2S�23os:.CiAIMJNG OF ANIMAIS� � If ally person appears before the 
ooriitlble or .sheriff alld claims said animal or animals before such sale, 
then,)tSW:h p8lson'appears to be the owner of such animal or animals,. 
SUch CoDStabJe Of· sheriff shall deliver su'ch animals to the owner on his 
payfug all;costs'· of Caring for, sending and preparing notices, and 
advertising the same as herein provided. (Emphasis added) 
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Section 25-2314,ldaho Code, provides as follows: 

25-2314. UNBRANDED ANIMALS ON PUBUC RANGE - DISPOSI
TION OF ESTRAYS. - All animals over the age of twelve (12) months 
ranging upon what is known as the public range, and bearing no marks or 
brands may be takeI). up by the finder thereof and where so taken up such 
animals shall be delivered to the constable of the nearest precinct who 
shall dispose of said animal in the same manner as is now provided by law 
for the dispostion of estray animals, and the proceeds of all sales in 
pursuance of this section shall be turned over to the County Treasurer to 
be placed in the public school fund of the county. 

In summary then, anyone may take up estrays where found in Idaho, but 
they must turn the animal over to the nearest constable or sheriff. One claiming 
ownership of the animal may recover possession if he "appears to be the owner" 
to the satisfaction of the constable or sheriff. Unfortunately, the Legislature in 
1927 did not see fit to clarify the criteria for the establishment of ownership, 
but clearly . the burden rests upon the person claiming such ownership. I might 
add that recorded brands are prima facie evidence of ownership by statute. 

I have also enclosed for your information, copies of miscellaneous sections of 
law dealing with taking up stallions running at large, detaining livestock found in 
possession of one without evidence of ownership, and the penalty for driying 
livestock from range. 

OFFICIAL OPINION NO. 73-154 

TO: Clifford Allen 
Human Rights Commission 

FROM: Paul J. Buser 

March 22, 1973 

We are pleased to respond to your three Febrwiry 10, 1973 inquiries. 

Your first question reads: 

Whether or not the Idaho State Human Rights Commission may act upon 
a charge of discrimination filed against the Bureau of Indian Affairs on the 
state level? 

We have to answer in the negative to this question. The Bureau of Indian 
Affairs has its own complaint structure. The complainant should,firsf file a 
petition for appeal and review of his or her case of alleged discrimination with 
the Bureau of Indian Affairs appellate board. If the complainant does not�ceive 
satisfaction through this administrative remedy then the Civil Service Com
mission is the appropriate agency to contact. 

By Executive Order No. 11478 promulgated on Augusts·,1969 the President 
recognized the possibilitie!l of discrimination in employment hiring practices by 
federal agencies. In that executive order the Civil Service · .. Cooo,nissioil was 
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wo'!1d ppfi*'�� 14 ff� .R:tshiJ Commission atteJllpi fo · btWI tho aur�u qf 
Indian Aff!lirS· unclOf tt\e Jqfiscq�on of the Id�p cornWtssi<Hl, bu� wo suspeqt 
that Ule · .federal · reine4ioa would preempt the field of review and ·prevent the 
Idaho conµnisaion fropl actqig in tlqs case. 

· 

I am writms the Gene� Counsel of the Civil Semce Com�on to get a 
formal optilioa as to wh�r that federal c01lUJli$slon would assert preeJ1lption 
and contest �· filffillm �ts Pommtasion's attempt tq undort�e "1ch � case. 
�n the lllCl!IJltime YP� sbo� roco� �t Uiis.is nR,i pply-• legal froblem of 
Juris<li�tjo�. bµt a poU,UC!'l: .,ro�leni:aa well. If you Wffllt to pµrsue the ffilltter of 
bringiflg a ·feclef&l �gency �def the Human Righta Co�on's Jurisdiction, 
pleas(' be Slife Jo. conta� F�d Grant or. this office btfore you do anything or aay 
anyt11JnJ to th,at ll•OllCf. Yott will be trea4tns awfully ttUn ice if you do 
otherwise IUl4 may create prpblems clouding the oriainal issue. 
Your secoJUi question reads: 

Coul� y1:n� tell jnci if �ere are any Indian Cll8e$ penclinJ before the Idaho 
Sta� Suprenie Court?' 

Presently, qte� is one Indian case before the Idaho State Supreme Court. n is 
Mahoney v'. State and was argued October 12, 1972. An opinion should be 
issued in 4ue'tiJne. In M"1zqney, t4e plaintiff is a member of the Coeur d'Alene 
Indian Tril>.o,.Jle . •  �� · opefating several cigarette stores on Indian trutt land 
located µi Bon�aJi Co�ty: An agent of tbe Idalio SUlte T!lX Conuajision se�d 
� �ook. away �veii. ll:µndred eighty-foµr. cartons of the plQintiff's, clprettes, 
The p�tiff is aJie� ttmt the $ta�e i;ax Co�on has no ju�tlon over 
conunerce . o�, lp� tnllt lan4 lllld bad no right to go thereon �d sefze the 
c�ttes. This �·· s\1Qul4 be of real sjgnificanco to you b'cause it 41acusses 
much more thanj� the sales tax issue which you allucied to W. your lettef, 

'l1l�re are llt le�t Uuee CllSOS before the United States Supreme Coun 
con�m!nB . In. ·  and tbeir rights with regard to flm,tng, c;ommofce, and tax 
issues, 'f1ley · slu>�� be decliled sometline tlUs sprbis. You �y want to talk to 
Roben �tfom, Collnsel for the Nez rerce Tribe, w1'.o shoqld be up on these 
cases. . 

. 
, , 

Your tMrcl q ... on reads:. 
l Cqµid yp� f!xplafn '•public assistance" in the tlµrd paragraph qf ResoliJtJon 
. N,r. �s�i�6? · · . . , 

I ��uld pc>ffit out . �t; this interpretation ts entirely dopen4ent UP.Oil the 
e�,J�p:�'¥ftni*fons. Just llow '.'public •tance" � appUed in c:ases 
affecttn,g qi�,··�·4�pemt. µpon tD!UYid� clrCUfllll�I. · 

T'. f4PJ1�{��9. ��ce X..w says that "public assistance" sJiall Qiclude 
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general assistance,. old-age assistance, aid to the blind; aid to'dependenticllildren;" 
aid to the permanently and totally disabled, and medical assistmeeddaho Codei 
56-201 .  The definitions for each of the individual classifications are as follows:'. 

1 .  General assistance shall mean direct assistance in cash, direct assistance 
in kind, and supplementary assistance; 
2. Old-age assistance shall mean money payments to or medical care in 
behalf of needy aged people; 
3 .  Aid to the blind shall mean money payments to or medical care in 
behalf of blind people who are needy; 
4. Aid to dependent children shall mean money payments with respect to 
or medical care in behalf of needy dependent children; 
5 .  Aid to the permanently and totally disabled shall mean money 
payments to or medical care in behalf of needy individuals eighteen years 
of age or older who are permanently and totally disabled; 
6. Medical ass.istance shall mean payments for part or all of the cost of 
such care and services enumerated in Section 190S(a){l) through (15) of 
the Federal Social Security Act as amended. 

All of these definitions are taken from the Idaho Public Assistance Law and 
can be further developed and understood .by reading over that entire law. Idaho 
Code, 56-201 et seq. I will refrain from going into further detail on what "public 
assistance" is until specific questions and cases necessitate specific interpreta
tions. 

Cliff, we are glad to respond to your questions. Yet, it is diffictilt to give 
more authoritative opinions when the questions are not accompanied by factual 
situations. We are sure you recognize that we cannot commit this office until a 
case is presented and thoroughly investigated. If you have questions abo_ut the 
United States Supreme Court cases and about the Public Assistance Law, Robert 
Strom surely would be able to give you quicker answers if you have time to meet 
with him personally. 

· 

OFFICIAL OPINION NO. 73-155 

TO: Robert Bushnell 
Legal Division 
Department of Environmental & Community Services 

FROM: G. Kent Taylor 

March 23, 1973 

The Office of the Attorney General is in receipt of YQut. questi()Jl ·for an 
opinion in which you asked the following question: "Is� theJ>e�11t; of 
Environmental and Community Services the single. Sta�e. ageJ1cy "'.Jii�lt'.�clJtrlnis
ters the categorical programs under Titles I, IV, X, XIV and XIX of'the Social 
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Security Act?" 
Section 1 of House Bill No. 187 provides as follows: 

SECTION 1 .  It is the intent of the first regular session of the forty-second 
Idaho legislature to encourage and improve the delivery of health and 
social services to the people of Idaho. In order to maximize service to the 
citiZens of this state and to promote economy in operation, a revision of 
the existing administrative structure is necessary. Therefore, the Idaho 
legislature proposes the orderly consolidation of the existing department 
of environmental protection and health, the department of social and 
rehabilitation services, and the state youth training center, into a single 
state agency. (Own emphasis) 

It is this office's conclusion that the Department of Environmental and 
Community Services is a single state agency within the meaning of paragraph 
205.100(2) of the "Federal Register." 

Section 4(1) of House Bill No. 187 of the first regular session of the 
forty-second legislature provides: 

SECTION 4. (1) All of the powers, duties, and functions of the 
commissioner and the department of social and rehabilitation services, the 
administrator of the department of environmental protection and health, 
and · the executive and administrative powers, duties and functions of the 
state board of education, in its present status as the governing body of the 
youth training center, are hereby transferred to the administrator of the 
department of environmental and community services. The administrator 
shall ha\re all such powers and duties as may have been or could have been 
exercised by his predecessors in law, and shall be the successor in law to all 
contractual obligations entered into by his predecessors in law. 

It should be pointed out that the Department of Social and Rehabilitative 
Services as it ··existed before the merger was a single state agency which was 
denominated to satisfy. the requirements of aforesaid in the "Federal Register" 
and for that reason it is the opinion of the Attorney General's Office that the 
Department ·of Environmental and Community Services has sufficient authority 
to administer the plan on a statewide basis. 

Also ih · Section 4(3) of House Bill 187 it is provided that all the rules and 
regulations as. heretofore adopted were issued by the Department of Environ
mental . Proteetion and Health, . the Board of Environmental Protection and 
Health, and the Department and/or the Commissioner of Social and Rehabilita
tive Services; and the Board of Education, shall remain in full force and effect 
untilsupersedect or modified by other rules and regulations. It is the opinion of 
this office. that tiiiS iS sufficient authority for the Department of Environmental 
and Conimimity. Seryj.ces to promulgate new .. rules and regulations and to 
admiriister existing nlles and regulations and that the same are bmding upon the 
political si.ibdi�onil of this state. · 

In conclusion� it is the opinion of the Office of the Attorney General that the 
Department of Environmental and Community Servjces is a single state agency 
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to administer the. programs under Titles I, IV, X, XIV and XIX of the Social 
Security Act; that this department has the authority to supervise and administer 
this plan; and further, that it has the power to promulgate rules and regulations 
and to enforce now existing rules and regulations to effectuate the purposes of 
the plan. 

OFFICIAL OPINION NO. 73-156 

TO: Hurley Berthelson 
Supervisor, Civil Division 
Ada County Sheriff's Office 

FROM: Clarence D. Suiter 

March 26, 1973 

In your letter of February 23, 1973, you request an expression of our 
opinion on the extent of a Sheriff'!! deputies' obligation in regard to temporary 
restraining orders issued in divorce cases. 

At the outset, it might be well to observe that our opinion in this matter is 
nothing more than just that, our opinion. The restraining orders are peculiarly 
the prerogative of the judicial system to be issued and enforced solely by .our 
courts. Because of the courts' exclusive domain in restraining orders, our ·opinion 
could be modified at any time depending upon. the particular· court involved. 
Notwithstanding the trepidation with which we approach the problem of 
offering definitive guidelines, we· will suggest the following thoughts and 
principles which may be of some benefit to you. 

To begin with, the duties of the Sheriff are outlined in. Idaho Code, Section 
31-2202, a fact of which I am certain you are aware. That section is important 
here as a predicate because of subsection 3 thereof in particular which provides' 
''Present and suppress all affrays, breaches of the peace� riots and .insurrections 
which may come to his knowledge." It is that section, in my:estimation, which 
furnishes the bases for the evaluation of an officer's responsibility in the matter 
of restraining orders. As an adjunct to the above cited section, it is appropriate 
here to point out the langliage in Cornell v. Hanis, 60 Idaho 87, .where it is 
stated: 

· 

"In addition to powers expressly conferred . by law, an officer. has .  by 
implication such powers as are necessary for due and efficient exercise of 
those expressly granted, or such as may be fairly implied theiefroni.'·'. · 

In the usual situation which you envision in your letter, ·thei:e is in\i3ri81>ly a 
highly emotional, tension-filled atmosphere in which husbands ·and\ivive5 �and 
often do act irrationally to the point of comrititting some breacl(of the �ce or 
other act which a deputy sheriff is sworn to preyent or que1J.\1'bat�:·Mr. 
Berthelsen, in our opinion is the extent of the jtirisdieticln;''.autlior'.ify, or 
responst"bility of a deputy sheriff or other. police offi��: .in:}�1c( ·,�tion 
descn"bed in your letter. This concliJsion presumes that �e: SJieiiff's,·priJnaly 
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mission in going . to the residence of the husband or wife is to serve the 
restraining order upon the individual to whom it is directed. Absolutely no 
authorify exists for an officer to enforce the provisions of a restraining order, 
either in a negative or a positive sense, except as outlined above where the 
enforcement is merely incidental to preserving the peace or quelling a distur
bance. No authority whatever exists for a police officer to supervise or assist in 
the transfer of property or children pursuant to a restraining order. 

As noted at the beginning of _this ' letter, restraining orders are issued by a 
court and to be enforced by a court by whatever sanctions the court wishes to 
impose. It just isn't the same as a warrant that is to be executed by a police 
officer; a restraining order is merely to be served by a police officer and if the 
individual to whom it is directed does not abide thereby, the only remedy 
against the person is through the authority and power of the court. If a police 
officer undertakes to enforce the directions contained in a restraining order, in 
my opinion he would be civilly liable to any injured individual. 

OFFICIAL OPINION NO. 73-157 

TO: Lloyd J. Eason 
Assistant Superintendent 

. . Boise Public Schools 

FROM: James R. Hargis 

March 26, 1973 

We wish to respond to your letter to Dr. Truby of the State Department of 
Education, wherein you ask whether or not the maximum accumulation of 90 
days of sick leave per certificated einployee of the district, as provided for in 
Section 33-1217, Idaho Code, limits the district to granting no more than 90 
days of accumulated sick leave. 

Where the ·Legislature establishes minimum or inside limits for benefits with 
which a .  local board of trustees must comply, in the absence of any other 
limitations, the local board may exceed those minimum limits. For example, 
Section 33�1 216,Idaho Code, presently provides that each certificated employee 
shall be entitled to a minimum of 8 days sick leave each year with full pay. The 
local board may not provide less than 8 days per· year, but it is free to award 
more. than 8 days·per year. Conver8ely, where the Legislature imposes maximum 
limits, then a local board may not grant benefits beyond those limits. 

The authority of a local district to contract with professional personnel is 
extremely. broad, but that authority is not without limitation. There are certain 
required eonfractualeleriients, including sick leave. The district must grant at 
least . the · mfuimum; ·but it is likewise limited to the maximum amount it can 
grant. 'I'herefore; wcf� of the opinion that sick leave accumulation in excess of. 
the statutory 90 days is n�ther allowable nor negotiable. 
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· OFFICIAL OPINION NO. 73-158 

TO: · Alfred E. Miller 
Pesticide Spe<$list & Registrar 
Department of .Agriculture 

FROM: Michael G. MQrfitt 

196 

March 27, 1973 

I have reviewed the enclosed brochure concerning "electro-magnetic . plant 
activator," as you requested. 

It is my opinion, based upon the- explanation and claims expressed in the 
brochure, that "activator" is a "plant regulator" within the meaning ofthat term 
as defined in Idaho's Pesticide Law. 

Section 22-3402(g), Idaho Code, defines "plant regulator" to mean " . . .  any 
substance or mixture of substances, intended through physiological action, for 
accelerating or retarding the rate of growth . of maturation, or for otherwise 
altering the behavior of ornamental or crop plants or the produce thereof, but 
shall not include substances to the extent that they are .intended as plant 
nutrients, trace elements, nutritional chemicals, plant inoculants and soil 
amendments." · 

The brochure claims that the product " . . •  stimulates healthgrowth • . .  " and 
promises that you will "get healthier, faster-growing trees and .shrubs . . .  greater 
yields of bigger, tastier vegetables . • .  ," etc. Yet it also purports to be a 
"mixture of naturally-occurring ores . • .  not chemically altered." 

Finally, the brochure states that "plant activator is not a fertilizer or a soil 
amendment. In fact, best results aie achieved when plant activator is used in 
conjunction with recommended fertilizers and trace minerals." 

In surnrnazy then, I believe that this product falls within · the. de_rwtion of 
"plant regulator" and should be registered as provided by Idaho's Pesticide Law. 

OFFICIAL OPINION NO. 73-159 

TO: B. R. Brown 
Commissioner of Labor 

FROM: Wayne Meuleman 

March 27, 1973 

This is in response to your request for 8J1 opinion rebi� �9 tJi�. a�Plj?fion 
of the Idaho competitive bidding ·statutes and the Idaho_Davis.-�q..1>��Qns 
to municipal construction contracts. Your request . enuiiierat�; .'��F��
questions which you desire to have answered; each of which.'1�.A>� .. s�cJ��y 
referred to herein. 
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I .  

''Whether or not cities, counties, etc. have to comply with the Idaho 
competitive bidding statutes." 

The provisions of the respective bidding statutes. relating to cities and 
counties are substantially similar and thus can be considered together. However, 
unless a specific statutory provision relating to a particular governmental 
subdivision is, or has been, enacted the analysis of this opinion will generally 
apply to the competitive bidding requirements for all political subdivisions of 
the State ofldaho. 

Th!' answer to your first question is to be found within the language of 
Section 314001 ,  Idaho Code, and Section 50-341 ,Idaho Code. The competitive 
bidd�g provisions applicable to counties, Section 314001 ,ldaho Code, reads as 
follows: 

''This act shall apply to all counties of the state of Idaho, but shall be 
subject to the provisions of any specific statute pertaining to the letting of 
any contract or the purchase or acquisition of any commodity or thing by 
any county by soliciting and receiving competitive bids therefor, and shall 
not be construed as modifying or amending the provisions of any such 
statute, nor preventing the county from doing any work by its own 
employees." 

· 

Similarly, the competitive bidding provisions applicable to cities, Section 
50-341 ,Idaho Code, states: 

· 

. "A. The· following provisions relative to competitive bidding apply to all 
cities of the state of Idaho, that shall be subject to the provisions of any 

•specific statute pertaining to the letting of any contract, purchase or 
acquisition of any commodity or thing by soliciting and receiving 
competitive bids therefor, and shall not be construed as modifyiiig or 
amending the provisions of any such statute, nor preventing the city from 
doing any work, by its own employees." 

The language of the above-cited statutes announces the general application of 
competitive bidding proeedQies for all counties and cities in the State of Idaho, 
while_ deferring its application to a specific statute which may govern the letting 
of the particular eontract. Therefore, unless the nature of a proposed contract is 
governed by a specific statute of Idaho Code, such contract is subject to the 
procedures dictated by the provisions cited herein. 

The tang\jage ,of both bidding statutes providing that the provisions shall not 
be ooristrued a8 ·preventing a county or city from doing any work by its own 
employees may appear on its face as authorizing a city or c<>unty to avoid 
competitive bidding procedures merely by . doing its own construction work. If 
such . an .interpre�tion were to. be ·applied to such language its effect would 
render the · '.competitive bidding provisior.s relative to c9unties and cities. 
meaningless and Without force. Such language must be interpreted in light of the 
general policy of oom°petitive bidding statutes. 
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Generally, the .provisions of statutes requiring competitive bidding in the 
letting of municipal and county contracts are for the purpose of inviting 
competition, to guard against favoritism, improvidence, extravagance, fraUd and 
corruption, and to secwe the best work or supplies at the lowest price 
practicable. They are enacted for the benefit of property holders and taxpayers 
and should be so con'strued and administered as to accomplish such plli'pose 
fairly and reasonably with sole reference to the public interest. 10 McQumin, 
Municipal Corporation$, Section 29.29. Likewise, the provisions of competitive 
bidding statutes are strictly construed and will not be extended beyond the 
reasonable purport. Such provisions must be read in light of the reason for their 
enactments and will not be applied contrary to their intended purpose. 10 
McQuillin, Municipal Corporations, Section 29 .29 .. In light of the above cited 
authority, I must conclude that the language in Sections 31-4002 and 50-341 , 
Idaho Code, which allows a city or county to do any work by its own employees 
must be interpreted more strictly than it may appear ,on its face. The phrase 
"and shall not be construed as preventing the county (or city). from doing any 
work by its own employees" must be construed so as to authorlze the county or 
city to perform . construction work without complying to the competitive 
bidding procedures only where such construction .work can be performed with 
the general county or city work force employed by such governmental 
subdivisions. Pursuant to such an interpretation, the city or county �y 
properly perform its own construction work without proceeding to bid the 
contract where such construction work is of such scope · and nature that may 
reasonably be performed with the average work force on the employment rolls 
of the city or county. Conversely, I must conclude that where construction work 
to be performed by a city or courity is of such scope and nature as to. require a 
construction work force in excess of the normalemployment rolls of the. city or 
county involved, the city and/or· county is c<>mpelled, to comply with the 
competitive bidding requirements of Sections 31-4001 and/or 50-341 , ldaho 
Code. A city or county may not avoid the requirements of competitive bidding 
by employing an unusual staff of workmen to perform specific construction 
work under the guise of public employment. 

Such interpretation is in line with the general rule that . competitive bidding 
statutes in the letting of municipal or county contracts is uniformly construed as 
mandatory and jurisdictional and non-obserwnce will render the con�ct void 
and unenforceable. 10 McQuillin, Municipal Corporations; Section �30.�There 
appears one authorized exception to the general rule that competitive bidding 
statutes are mandatory for county and city entities�. S11ch . exceP.ij9J1. �.found 
enumerated in Section 31-4013,ldahp Code, and Section 5�;341 L� �thig: 

"If there is a pat publlc calamity, as an extraordinary
, flrO; ft�:stonn, 

epidemic, or other disaster, or if it is necesslry to do em,�rpncy work to 
prepare for national or local defense; the county co�one�: (city 
council) may pass a resolution declaring that the <publiciinter� and 
necessity demand the immediate expenditme of. publlcJnio�ey·:to 
safeguard life, health, or property. Upon adoption ofothe .. �ol�tJon, it 
may expend any si.im required in the eme"88ncy Without c:Omplying 
(compliance) with this act (section)." . 
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OniY where the nature of and the circumstances surrounding the expenditure 
of public funds falls within the definition of the above-quoted statutory 
exception can the county or city avoid the mandatory provisions of competitive 
bidding. Reynolds Construction Co. v. County of Twin Falls, 92 Idaho 61 , 437 
P.2d 14 (1968). 

Sirilililrly, in the competitive bidding provisions applicable to both county 
and city governments it is provided that: 

"When the expenditure contemplated exceeds two thousand five hundred 
dollars.($2,500), the expenditure shall be contracted for and let to the 
lowest respollSlble bidder." Idaho Code, Section 314003 and Idaho Code, 
Section 50-341 C. 

The language of the above-cited provision, by the use of the word "shall" 
enunciates the mandatory nature of the ciompetitive bidding provisions for both 
counties and cities. Hansen v. Kootenai County Board of County Commission
ers, 93 Idaho 655, 471 P.2d 42 (1970). 

In review, the answer to the first question you have posed may be 
summarized as follows: 

1 .  A city or county may perform any construction work by its own 
employees and therefore avoid the competitive bidding procedures only w�ere 
the scope and nature of such construction work can be reasonably performed 
with the norm81 and usual employment roll of the city or county. 

2. All contracts in which the expenditure contemplated exceeds $2,500 must 
be submitted to the competitive bidding provisions of Title 31 ,  Chapter 40 and 
Title SO, Chapter 3, ldaho Code, for counties and cities respectively unless the 
nature of the construction work and the factual circwnstances surrounding the 
expenditure fall within the emergency exceptions of Section 314013 and 
S0-341 L,Idaho Code. 

II 
"Does it make any difference whether or not Federal funding is included 
in these construction projects?" 

1 must conclude that the use of federal funding in construction contracts does 
not alter · the · above analysis of the competitive bidding provisions relating to 
county and municipal contracts. Idaho Code 
, Section 314002 states: 
osed may be swmriadzeci as follows: . 

bidding provisions relating to county and municipal contracts. Idaho Code, 
Section 314002 states: 
1 wi� the emergency exceptions of Section 314013 and 50-341 L, Idaho 
Code. . '; . . .  . 

II 
"Does it.make any difference whether or not Federal funding is included 
in these co�ction projects?" 
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I must conclude that the use of federal funding in construction contracts cfoes 
not alter the above analysis of the competitive bidding provisions relatirig to 
county and municipal contracts. Idaho Code; Sectiori 314002 st&tes: 

"As used in this act, 'expenditure• means the granting of a contract, 
franchise or authoqty to another by the county, and every manner and 
means whereby the county disburses county funds or obligates itself to 
disburse county funds; provided, however, that 'expenditure' does Jiot 
include disbursement of county funds to any county employee, official or 
agent or to any person performing personal service for the county." 

. Likewise Idaho Code, Section S0-341B provides: 
"The word 'expenditure' shall mean the granting of a contract, franchise 
or authority to another by the city, and every manner and means whereby 
the city disburses funds or obligates itself to disburse funds; provided, 
however, that 'expenditure' does not include disbursement of funds to any 
city employee, official or agent or for the performance of personal services 
to the city." 

The above defmitions of "expenditure" within the meaning of the competi
tive bidding provisions for both county and city entities is sufficiently broad so 
as to include federal funds . provided to the city or county for use in the 
performance of construction work. A federal grant which releases federal funds 
to the county or city authority and authorizes such authorities to disburse the 
funds properly falls within the defmition of expenditure as contemplated by.the 
competitive bidding provisions. I therefore conclude that' the use of · fedei:al 
funding for construction work by a city· or county is subject to the mandatory 
provisions of competitive bidding statutes. 

· 

m. 
"Does the prevailing wage rate of Title 44, Chapter 10, Idaho Code, apply 
to municipal and county construction projects?" 

This question will first be answered with reference to construction c:Ontracts 
which are mandatorily subject to the competitive bidding provisions applicable 
to cities and counties.Idaho Code, Section 44-1001 provides: 

"In all state, county, municipal and sdlool construction, repair, and 
maintenance work, under any of the ]aws of this state, the Contractor, 
•••must further pay the standard prevailing wages in etTect�.paid in the 
county seat of the county in which the work is being performed;••�•" 

Further, Section 44-1002,Idaho Code, states: 
. " 

" . .  ' 
"In all contracts hereafter let for state, county, municiPal, ·and school 
construction, repair, and maintenance ·work under any of,the,lllW$,O[tbis 
state there shall be inserted in each of slid c0ntracts a provision bf Which 
••• said contractor must further pay the standard prevailirig rate of wages 
in effect as paid in the county seat of the county· iii whiCh the work is 
betJ1g perfonned***�" .· ' '  

. . . 
These two statutes require that the standard ptevailiiig wage; as' defined 
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therein; be paid for all contracts of construction work which are let pursuant to 
the competitive bidding provisions as herein analyzed. Further Idaho Code, 
Section 44-1006, establishes a means whereby the prevailing wages may be 
determined by the Commissioner of Labor in accordance with rates established 
by the Davis-Bacon Section of the United States Department of Labor. Thus, it 
is concluded that for any construction contract which is subject to the 
mandatory competitive bidding procedures governing counties and cities, the 
standard . prevailing wages m.ust necessarily be made a part of such construction 
contract; that . prevailing wage to be established by the Commissioner of Labor 
pursuant to Section 44-1006,Idaho Code. 

It is now necessary to analyze the role of the Commissioner of Labor with 
respect· to construction work which is of such scope and nature as to be 
reasonably performed by city or county employees; i.e., the general employment 
force of the particular city or county involved. Section 44-1 101 , Idaho Code, 
establishes the wage rate to be paid to "all laborers, workmen, mechanics or 
other persons now employed in manual labor *** by or on behalf of any 
county, city, township, or other municipality of said state, except in cases of 
extraordinary emergency which may arise in time of war***." Such rate of pay 
is established as "not less than the current rate of per diem wages in the locality 
in which the work· is performed***." Therefore, all construction work which 
may be. properly performed by the county or city by use of its own employment 
staff so as to avoid the mandatory competitive bidding provisions is subject to 
the current. rate of per diem wages as referred to in the above-cited statute. 

It is to be noted that Section 44-1101,  Idaho Code, does not establish a 
procedtire whereby the clirrent rate of per diem wages is to be determined. 
However, in light of the provisions of Title 44, Chapter 10, relative to the 
establishment ·of · the standard prevailing wages, it may be concluded that the 
term "current rate of per diem wages" means the same as "standard prevailing 
wages" and is to be determined in the same manner as provided in Section 
44-1006,Idaho Code . 

. Such an interpretation is necessary to avoid the absurdity of authorizing a 
different rate of pay for city employees performing construction work than that 
rate of. pay . which is required by statute to be paid to employees -of a private 
construction firm· obtaining a construction contract pursuant to competitive 
bidding. The logical conclusion· to be drawn from the various provisions of the 
Idaho C:O.de relative to this subject is that the Commissioner of Labor will 
determin� the. current wage rate of per diem wages in the same manner as he is 
authoriZed to c:letermine · the standard prevailing wage pursuant to Section 
44-1006,Idaho Code. 
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OFFICIAL OPINION NO. 73-160 · 

March 28, 1973 
TO: Gaiy M. flaman 

Kooterui\ Co\lllt! Prosecuting Attorney 
FROM: W. Anthony Park 

The question presented for opinion is as follows: "May a written resignation 
of an elected county official be withdrawn and rescinded after the same has been 
accepted by the Board of County Commissioners?" 

Under the facts presented this question must be answered in the negative. The 
operative facts germane to this opinion can be swnmarized as follows: The duly 
elected Sheriff of Kootenai County by letter dated March 8, 1973, proffered the 
following letter to the County Commissioners of Kootenai County. wtifch letter 
reads as follows: "Sirs, I hereby tender my resignation effective April 9, 1973. 
Signed James ff. Fitzpatrick." 

That same day the County Commissioners for KootenaiCounty accepted the 
resignation tendered and advised Mr. Fitzpatrick of this decision by letter dated 
March 8, 1973. On March 14, 1973, Sheriff Fitzpatrick, by letter addre8sed to 
the Kootenai County Commissioners, requested that his previous resignation be 
withdrawn and that he be granted a 30 to 90 day leave of absence. By letter, the 
same date, the County Commissioners advised Sheriff Fitzpatrick�tthey had 
rejected his request to withdraw his resignation of March 8, 1973. In e8sence 
what occurred was: 1 .  An uneqµivocal resignation by a duly elected county 
official delivered to the proper authority. 2. The acceptance of such resignation 
by the proper authority, and 3. a subsequent attempt to withdraw the previous 
resignation. 

The Legislature in Idaho Code, Section 59-902(4), has provided the method 
of resignation for county officers. In substance this section provides that the 
county officer's resignation must be in writing and made to the. County B9ard of 
Commissioners. The section. further provides, ''Such resignation shall not take 
effect until accepted by the Board or officer to whom the same iS macte!' By 
law, the resignation was effective on the date of its acceptance,:being:March 8, 
1973 . . . 

;

· 

,_; 

The only remaining question is whether the elected Sheriff may withclraw the 
resignation after its acceptance but prior to the date fixed by S1;iCh resignation as 
the last day in office. In People v. Kemer, 157· N.E.2d SSS (Jll. '196o)/the 
Illinois Court held that the resignation could not be withdtawn'aftet itsreffeCtiVe 
date. Under the Illinois law the effeCtive date. ofa resignation Was COriStrued to 
be the date of its submission to the proper authority, regardless of the date fixed 
in the resignation as the last day in office. - · · 

. 

. This same result would be rendered under the facts preserit� herem for 
opinion. The only difference is that 'ilnder ld8ho law the· effeetive date of a 
resignation is the date of its acceptance by the proper authority·• . . 
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To this same effect is Rider v. City of Batesville, 245 S.W.2d 833 (Ark. 
1952). In that case the Chief of Police resigned at the request of the Mayor and 
seveial Aldemien. The resignation was to be "effective now or at your will." 
This was accepted by the City Council, however the Chief of Police was asked to 
continue until a suitable replacement could be found. The acceptance occurred 
on June 28, 1949. On August 24, 1949, the Chief of Police requested in writing 
the retlqn of his resignation. Nothing was done with regard to this request. 
SubsequeJ1tly examinations were given to fill the Chief of Police position and an 
individual was Selected. The former Chief of Police surrendered the office to the 
new 8electee . .  without protest. The former Chief of Police then med suit 
conteiu:lirig that he should be restored to his office since his resignation had been 
withdrawn. The Court in holding the withdrawal ineffective stated: 

''While some courts hold that an unconditional resignation of a public 
officer to take effect immediately cannot be withdrawn, the general rule, 
apart from statutory provisions, is that a mere presentation of a resigna
tion does not work a vacancy and a resignation is not complete until 
accepted by the proper authority. McQuillin Municipal Corporations (3rd 
Ed·), § 12.125; 43 AmJur., Public Officers, § 167. In most jurisdictions a 
resignation may be withdrawn before it is acted upon but not after it has 
been accepted, and a resignation effective in the future may not ordinarily 
be withdrawn after acceptance. Although there· is authority to the con
trary, the preferable rule is stated in 67 CJ .S., Officers, § 55f, as follows: 
'If an acceptance is regarded a8 essential in order to render a resignat�on 
effective, an unconditional resignation to take effect at a future date may 
not be withdrawn after it has been accepted. See also, 43 AmJur., Public 
Officers, § 170.' ... (Emphasis added) 

The Ba�sv:ill" case set forth the general rule adopted in the jurisdictions that 
have considered the question. See 82 A.L.R.2d1 750 and cases cited therein, and 
Collins v. Bofll'd of Firemen, Policemen et al. , 290 S.W.2d 719 (Tex. 1956}; and 
Crouch v. Civil�Service Comm. of Texas City, 4s9 S.W.2d 491 (Tex. 1970). To 
the ef{ect that a withdraw! prior to" acceptance' is effective see Haine v. Googe, 
248 F;Supp. 349 (1965); for cases holding that a withdrawal of a resignation can 
be miide at any time prior to the date wlien the resignation is to take effect 
when acceptance is deemed· immaterial see State v. Murphy, 97 P. 391 (Nev. 
1908). nus line of authority is not controlling in Idaho since by statute 
acceptance by the proper authority is the effective date of resignation. (Idaho 
Code, 59-902.) · 

• .  1. - \ 

In ooriclusfon, our researcll has failed to disclose any cases, absent duress, that 
permit. WithdrliWal of a dtlly accepted resignation where acceptance is a material 
to the effectiveness of the resignation. 
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· OFFICIAL OPINION NO. 73-161 

TO: James E. Lloyd 
Nez Perce County Clerk 

FROM: Warren Felton 1 · 

204 

March 30, 1973 

You have asked us about the effect of the 1972 amendment to Section 
31 -3104, Idaho Code, raising the salaries for some of the various county 
commissioners. You have asked when that law goes into effect and whether it 
can be retroactive to apply to all of 1973. 

Attached is a copy of the bill as passed. It has an emergency clauseJ stating 
that the salary changes shall be in full force and effect on and after the passage 
and approval of the bill. 

The bill was approved by the Governor on March 16, 1973. 

The State Supreme Court dealt with a similar situation in the case of Higer vs. 
Hanson 67 Idaho 45 ,170 P 2d 41 1 ,  where the Court considered when a raise in 
pay for the members of the Court would become effective. In that case there 
was no emergency clause and under the terms of Section 67-SiO,Idaho Code, as 
it then read, laws which did not have an emergency clause became effective siXty 
(60) days after the end of the legislative session, so the Court held that the law 
changing their pay rate became effective sixty (60) days after the end of the 
-l945 session of the Idaho Legislature or on May 8, 1945_

. .  
In the case at hand there is an. emergency clause so by analogy under the 

terms of Section 67-510, Idaho Code, the law changing the salaries of various 
county commissioners became effective on March 16, 1973 when it was signed 
by the Governor. · 

We do not find any authority whatever for the proposition that the law 
changes the salaries of the county commissioners for that period before it 
became effective on March 1 6, 1973. 

P .S. - We believe this wol.Jld also apply to the Prosecuting Attorneys. 

OFFICIAL OPINION NO. 73-162 

TO: Ben F. Eberhardt 
Chief, Department of Probation & Parole 
State Board of Correction 

FROM: Wayne G. Crookston, Jr. 

April 3, 1973 

In your letter of March 6, 1973, you requested some direction in regard to 
parole revolcation in light of the recent United States Supreme Co11rt d��ori of 
Morrissey v. Brewer, 408 U.S. 471 ,  92 S.Ct. 2593, 33 L.ed2d 487 (1972), and 
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its effect on Sections 20-229, 20-229A and 20-229B, Idaho Code. The Idaho 
statutes were essentially in line with the dictates laid out in the Morrissey case, 
and thus drastic changes in Idaho law are not necessary. However, the Supreme 
Court ruling did provide that a parolee has a right to an informal on-site 
preliminary hearing which the Idaho statutes do not provide. 

The Mo.rrissey decision provides the parolee certain procedural safeguards 
which must be followed before his parole can be lawfully revoked. The parolee is 
entitled to an on"Site preliminary hearing to determine whether there is probable 
caUSe or reasonable grounds to believe that the arrested parolee has committed 
acts which would constitute a violation of parole conditions. This preliminary 
hearing should be conducted by an independent officer, i.e., someone other than 
the parolee's parole officer, and this officer need not be a judicial officer. 

The Morrissey case sets down the minimum due process requirements of the 
probable cause hearing as follows: 

''With respect to the preliminary hearing before this officer, the parolee 
should be give11 notice that the hearing will take place and that its purpose 
is to detennille whether there is probable cause to believe he has 
comp:lltted a parole violation. The notice should state what parole 
violations have been alleged. At the hearing the parolee may appear and 
speak in bis own behalf; he may bring letters, documents, or individuals 
who can give relevant information to the hearing officer. On request of the 
parolee, persons who have given adverse information on which parole 
revocation is to be based are to be made available for questioning in his 
presence. 

The hearing officer shall have the duty of making a summary, or digest, 
of what transpires at the hearing in terms of the responses of the parolee 
and the substance of the documents or evidence given in support of parole 
revocation and of the parolee's position. Based on the information before 
him, the officer should determine whether there is probable cause to hold 
the parolee for final decision of the parole board on revocation." 33 
L.ed.2d 497-498. 

If the hearing officer determines that reasonable cause exists to believe that 
conditions of parole have been violated, such is sufficient to warrant further 
detention of the parolee and return to the Idaho State Penitentiary for final 
dispositioIJ.. Upon .return to the Penitentiary, the parolee, if he desires one, must 
be ·afforded a 'hearmg on the merits to determine any contested relevant facts 
and cOnsideratiori _ of whether the facts as determined warrant revocation. The 
minhilum reqwmnents of due process for this revocation hearing on the merits 
are u follows: 

· · 

"They include (a) Written notice of the claimed violations of parole; 
(b) diScl.C>Sllie fo the parolee of evidence against him; ( c) opportunity to be 
hea(d in' ��ri and to present witnesses and documentary evidence; 
(d)the rl8htto confront and eross-ex8inine adv'erse witnesses (unless the 
hemng officer '�cificany f111ds good cause for not allowing confronta
tion); (e)a 'rieut1'al and detached' hearing body such as a traditional parole 
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board, memoers of which need not be judicial officers or lawyers; �d (f) a 
written statement by the factfinders as to the evidence relied on and 
reasons for revoking parole." 33 L.ed.2d 499. 

_ \s can be seen, Morrissey provides a two-part procedure for parole 
revocation, i.e., a preliminary' hearing to determine probable cause and a 
revocation hearing for _final determination. Sections 20-229, 20-229A and 
20·229B, Idaho Code, provide the suspected parole violator a right to an on-site 
merit hearing to determine if the parole conditions have been violated. The 
p)lrolee may waive the on-site hearing and request that the parole revocation 
h;earing be held at the Penitentiary. In either case, the hearing provided is on the 
merits, i.e., a revocation hearing for final determination. Thus, Idaho procedure 
dojes not provide the parolee a preliminary hearing to determine probable cause. 
To come in line with the dictates of Morrissey v. Brewer, the parolee must now 
b� afforded tJt.e right to an on-site preliminary hearing. The procedural 
�eguards pertaining to this preliminary hearing, outlined above, must also be 
complied with. 

· 

i 
: Compliance with the Morrissey decision will then give parolees the right to an 

on-�te preliminary hearing and, according to Idaho statutes, the right to an 
on�ite final hearing on the merits of parole revocation. Prior to each hearing the 
ne�ssary procedural safeguards outlined in Morrissey must be given the parolee 
ancf explained to him. However, the parolee may waive any of his rights and 
elect to proceed to disposition. Any such waiver should be made part of the 
parole revocation record. 

· 

OFFICIAL OPINION NO. 73-163 

TO: Janet M. Wick 
Department of Environmental & Community Services 

FR()M: G. Kent Taylor 

April 3, 1973 

The Office of the Attorney General is in receipt of your request for an 
opinion in which you asked ·the following question: "What are the reqtiirements 
for reporting abortions performed after the twentieth week of gestation in the 
State of ldaho?" 

. 

There are three situations that would affect the reporting of aborted fetuses: . 

(1) When the fetus is aborted within the first twenty weeks of gestati()il an<\ 5uCh 
fetus shows no evidence of life; (2) When the fetus is abo®d after more ;thSn 
twenty weeks of gestation and such fetus. shows no evidence of life; and 
(3) When the aborted fetus shows evidence of life regardless of gestation }ieriod. 

The Vital Statistics Act of 1949, (Sectiorts 39-241 through 39.242,'Idllho 
Code) provides the reporting procedure for bit:ths, stillbirths and .deatliS. 1n·order 
to determine what reporting procedure must f>e followe(f, li 1s -:ne�� ip 
decide the nature of the aborted fetus. Section 39-241(b)sta�es:i�' 'Ll� �irth' 
means the birth of a child. who shows evidence of life after the -child is eiJ.iliely 
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outside the mother." Section 39-241(c) provides: " 'Stillbirth' mean (sic) a birth 
after 20 weeks gestation which is not a live birth." 

At the present time the law only requires the reporting of live births and 
stillbirths; thus by definition, a fetus showing no evidence of life which is 
"born" within the first twenty weeks of gestation does not have to be reported 
to the State registrar. ·Consequently situation (1) above does not require 
reporting. 

However as to (2) above, the situation is different. By definition, a fetus 
which is· aborted after twenty weeks gestation would be considered a "stillbirth" 
and thus would have to be reported as provided in Section 39-258 for stillbirths. 

In accordance . with the definition of "live Birth" contained in Section 
39-241(b) above, situation (3) would have to be considered a live birth regardless 
of the length of the gestation period and would have to be reported in 
accordance with Section 39-256,ldaho Code. If the child died, regardless of how 
long the evidence of life continued, there would have to be a corresponding 
death certificate fled as provided in Section 39-258,ldaho Code. 

· It showd be pointed out that when abortion occurs after a twenty week 
gestation period, the local registrar, pursuant to Section 39-258, Idaho Code, 
must refer such · case to the coroner because such "stillbirth" resulted from 
"other than natural causes." 

OFFICIAL OPINION NO. 73-164 

TO: Kerit Ellis ! 
Chief, Grarits-in-Aid Division 
State Parks & Recreation Department 

FROM: Paul J. Buser 

April 4, 1973 

We are ple_ased tb; respond to your five March 28, 1973 inquiries concerning 
the Idaho MotorbiktfRecreation Fund Act. We will answer the questions in the 
order in whi<:lf you pr�sented them. 

· 1 .  ht relati�n ;tb .49.2707.2, can trails or other recreational facilities for · , · ·• . • . .  · r . 
off�roa(i. m<?tortiike . use be developed and maintained on other than state 
and f�(leral J�d? We are thinking of city, county, or other public 
.propeey� . . 

.

. 

. 

Trails: or other redreational facilities for off-road motorbike use cannot be 
developed on city; (iqunty or other public property in which the state does not 

. have alegal intereStl The purchase. or lease of land under state ownership, 
authorized· by. subsection · one,· and the development and maintenance of trails. 
and .other recreation'1 facilities on state lands, directed by subsection two, do 
not mean city an:d . cpunty real· properties. Local government unit property is 
distinct from "state 18p.ds" and "land under state ownership." 
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However, reading the act in conjunction with the organic act establishing the 
park and recreation board, we fmd that state and · local governments can 
cooperate to achieve development and maintenance of off-road.trails and other 
recreational facilities on what was formerly local government unit land. 

Counties have the I?Ower to lease · and · sell county property to the state. 
Sections 31-808 and 836,ldaho Code. Cities have the power to convey and lease 
real property as well. Section 50-301 ,  Idaho Code. With this understanding it is 
legally acceptable for local government units to contract with the state. parks 
department so that the department "secures" land from them Jor purposes of 
implementing the act. Section 49-2707(1) and (2). 1Jke�, the Parks .and 
Recreation Board has the · power to cooperate . with local governments �f the 
state for purposes of acquiring land to be designated as a· state recreation area 
(e.g., land to be used for trails for off-road motorbike use); This power in�udes 
the tight to secure agreements or contracts with local government hi Idaho to 
accomplish that acquisition. Section 67-4223(d),/daho Code. 

So, what cannot be done by strict adherence to the Idaho. Motorbike 
Recreation Fund Act and its application to state and federal lands oilly, can be 
dorie through lease and sale of local government lands to the ·Parks and 
Recreation Department. The land can then be considered "state land"' or ''land 
und�r state ownership" for purposes of the act. Section 49-2707(l)arid (2). The 
Parks and Recreation Department, cities and counties will be cooperating bi stich 
a matter as to promote the best interests of recreational area in the state while at 
the �e time validly �plementing the act. 

2. Can funds be dispersed to cities, counties or other groups acting as local 
project sponsors for the development and subsequent operation and 
maintenance of motorbike related facilities, or must the Department of 
Parks and Recreation contract directly for the de�lopment arid then be 
responsible for operation and m�tenarice? . · 

3. If the answer to Question No. 2 is in the affmnative, would sponsorship 
of a local project be limited to public entities? 

· 

Yes, the Motorbike Recreation Fund monies can be. distributed t0; cities l!fid 
counties - which will act as local project sponsors ,... as loxig as tile fU11ds.are for 
"the •securing, maintenance; construction or develop111ent of t� arid other 
recreational facilities for off-road motorbike use on state and federal lands." 
Section 49-2707(2). The park board has the power to app0ini �dvjsoey,' local 
and �gional park and recreation councils; to consider, stUc:ty·'aJid aa,-iSe � the 
work' of the department for the extension, development, use'an<fin'ai�t��Ce of 
any areas which are to be considered as future park or recte,atioli site�-;t>t,which 
are designated as park and recreational areas. Section 61-4223(c);1dti/ufcQlie;ilt 
also has the power to cooperate with local goverrurierits,.of the .state:'for,:the 
purpose of acquiring, supervising, improving, developing; extending.o,bnain�� 
ing lands .· which are . designated :as state . recreational areas';•aruf'itoc �  
agreements or contracts with local governmentS of � thiS};;st8te•j�(:ti0n 
6.7-4223(d), Idaho Code. This authority can reasonably be interpreteci!Q:�iij:le
local government sponsorShip of projects funded under ·tb:e •Id&ho 0M�torbike· · 
Recreation Fund Act. · · · · - · · 



209 73-164 

Yes, the sponsorship must be limited to public entites. The park board may 
appoint regional and local advisors to help implement the purposes of the act, 
but it may not disburse motorbike recreation runds to private entities for 
sponsorship for local motorbike projects. Public entitle� must retain control of 
local projects. The act is a legislatively created police power of the state to be 
adminiStered by the state and its agencies. 

4. Under the provision of 49-2707, could the costs incurred in administer
ing the fund be legally deducted from the f�d? 

Yes. Since it will obviously take time, money and manpower to administer 
the act, the fund is the natural place to look for financial backing. If the 
motorbike recreation fund could not be used for costs of administration, the 
park board would have to reach into the general park and recreation fund and 
thus risk depleting the resources for the already existing park and recreation 
programs. The benefits for administering the Motorbike Recreation Fund Act -
securing, niaintenance; construction and development of trails and other 
recreational facilities for off-road motorbike use on state and federal lands -
must somehow be underwritten. The act says that the monies derived from the 
fund shall be used to do that underwriting. Section 49-2101, ldaho Code. This 
does not mean that the general park and recreation fund cannot also be tapped , 
for costs of administration. But that decision is left to the P.ark board's 
discretion. Section 67-4223(a) and (b),Idaho Code. 

5 .  Under 49-2708.2, is it necessary that a quorum of the Advisory 
· Committee meet with the State Park Board at least twice a year, or would 

one or two members meeting with the Board satisfy this requirement? 
Many Idaho agencies have express statutory requirements on organization and 

proceedings of meetings for their commissions and their advisory boards. Those 
provisions almost . uniformly include a quorum requirement to conduct official 
business. Though that requirement is absent from the instant act, we would have 
to say that it is implied. At least a quorum of advisory members is necessary for 
proper administration of this act. 

One of the advisory committee's few duties is the important one of 
co-responsibility with the state park board to administer the Motorbike 
Recreation Fund, Section 49-2708(3), Idaho Code. Without a majority present, 
representation ofthe best interests of recreational motorbike activity from the 
vario'us distrfotli from which advisors are appointed is doubtful. Moreover, the 
collision. of oppoSin:g thoughts on issues of vital concern to motorbike riders 
would be lost Without a quorum. It would no longer be an advisory committee 
but merely a rubber stamp for the views of the few advisory members who 
attend•the. meetinp. 
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OFFICIAL OPINION NO. 73-165 

April S, 1973 
TO: Gordon Randall 

Executive Directof, Potato Commission 
FROM: Michael G. Morfitt 

You requested an opinion as to whether or not a mem!Jer of the Commission 
who has been appointed to fill an unexpired term was eligible for reappointment 
more than once. ' 

Idaho Law provides in Section 22-1202,ldaho Code, that "the term of office 
shall · be three (3) years and no commissioner shall serve more than two (2) 
consecutive terms." This must be interpreted to mean that no commissioner may 
serve for more than two full terms, as the provision defines a "term" as a three 
year period before it prohibits a commissioner from serving more than two 
consecutive terms. The same section also provides that a term starts at a specific 
date and lasts for three years from that date. Therefore, a commissioner who had 
been appointed to serve an unexpired term would not have �rved a ''term" for 
the defmed, three-year period. The result, then, is that a commissioner may serve 
two co�utive full terms, regardless if he had been appointed to complete an 
unexpired, partial term prior to being appointed for a full, statutory term. 

OFFICIAL OflNION NO. 73-1 66 

TO: Richard J. Hutchison 
Deputy Director 
Idaho Personnel Commission 

FROM: W. Anthony Park 

April 6, 1973 

The question you present for opinion is: What is .  the. status of Bureau of 
Narcotics and Drug Enforcement employees who were hired under th.eJdaho 
Personnel Commission Rules and Regulations? Such employees are exempt fre>m 
the provisions of Title 67, Chapter S3,ld8ho Code. · · · 

· 
· · 

· 

· 

. .  The controlling section is Idaho Code, Section 67-5303( c). Th.is section readS 
in part as follows: 

· 

· 

"Exempt employees shall be:••• . . . . . 

( c) All employees and officers in the office� and at · tit� res.Jd�ce. Qf the 
governor; and all employees and officera, in the offtcea!(,ftlle.lieu{eitant 
governor, secretary of state, attorney general� State ��l'i:St.at� il@itof, 
and state superintendent of public instruction who &J:e a'.pPtibiteci ot(llnd 
after the effective date of this act.•••" (Emphasis addeciY - · · · 

· · 

· 
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The classification of "employees" was added by an amendment in 1969 
which was effective March 18, 1969. This sub-section remained unchanged In 
1972. 

The Bureau of Narcotics and Drug Enforcement was transferred to the 
Attorney General's Office in January, 1972. These employees of the Bureau of 
Narcotics and Drug Enforcement were all appointed by the Attorney General 
after March 8, 1969, and by law are exempt from the provisions of Title 67, 
Chapter 53,ldaho Code. 

In eonclusion, since their status as exempt employees was required as a 
matter of law, the fact that they were appointed ostensibly under the provisions 
of Title 67- Chapter 53,ldaho Code, would no!ftect such status. 

OFFICIAL OPINION NO. 73-167 

TO: William W. Black 
Administrative Magistrate 
Magistrates Division A 
District Court of Bonneville County 

FROM: Warren Felton 

April 10, 1973 

The question of · destruction of records has always been somewhat bother
some. 

Consider Sections 9-331 ,  9-332, 9-333 and 9-334,ldaho Code. Section 9-331 ,  
Idaho Code gives the county officers permissive authority to microfilm records. 
Section 9-332,ldaho Code, says: 

9-332. Destruction of originals when not less than 10 years old. - Any 
such document; plat, paper, written instrument or book reproduced as 

· provided · in section 9-331 ,  the original of which is not less than 10  years 
. . old, can be disposed of or destroyed only upon order of the district court 

having juri.Sdiction, and the reproductions substituted therefor as public 
· records. Written notice shall be given the Idaho State Historical Society 
sixty days prior to the destruction of any such original. 

Thus, microfilmed records more than 10 years old can be destroyed if so 
ordered by the district court: We believe the matter is for. the local district court 
to decide. The State Historical Society in Boise should be advised 60 days before 
destruction of records occurs. Also, Section l -907(c), Idaho Code, makes it the 
duty of the senior district judge of a district to supervise clerks of court . 

. Notlling .is·said about records leiis than 10 years old but possibly the district 
court& DliP.(c:Onsi�er this too. We would like to point out to you that rules have 
been prq�d�&iid :are under consideration by the State Supreme Court as to 
destruction of i:eoords� . . . 

• • > • � • ' • • .-
• ' 

Finally, we are enclosing for your inf onnation 2 earlier opinions issued from 
this office relating to thiS matter. 
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OFFICIAL OPINION NO. 73-168 
April 10," 1973 

TO: Homer R. Garrett 
Department q_f Probation & Parole 

FROM: Wayne G. CrookSton, Jr. 

Pursuant to our conversations and your request as to State employees running 
for city offices, it definitely appears that they can. Section 20-204,ldaho Code, 
states that eJ.Dployees of the Board of Correction shall not serve as the 
representative, officer, or employee of any political party. Under the Personnel 
Commission rules, it is stated that participation in pro1u1>ite4 political activities 
is ground for discharge. Section 67-5309(n) 11 ,ldaho Code. Section 67-531 1 , 
Idaho Code, descnoes the political activity limitation as follows: 

(1) No employee of a state department covered by this act, except those 
hereinbefore exempt, shall: 

(a) Use his official authority or influence for the purpo8e of interfering 
with an election to or a nomination for office, or affecting the result 
thereof, or 
(b) Directly or indirectly coerce, attempt to coerce, command or direct 
any other such officer or employee to pay, lend or contnoute any part 
of his salary or compensation or anything else of value to any. party, 
committee, organization, or person for political purpose. 

(2) No such officer or employee shall take an active part in political 
organization management. All such employees shall retain the right to vote 
as they may choose and to express their opinions on all political subjects 
and candidates. 

From the statutes it can be seCfn that only partisan political activity is 
proscribed, and thus a State employee could run for and hold a non-partisan 
office. City councilman would be such an office. 

OFFICIAL OPINION NO. 73-169 

TO: Peter G. Leriget 
Latah County Prosecuting Attorney 

FROM: Paul J. Buser 

April 11,1973 

Effective July 1 ,  1973, Session Law Chapter No. 83 requires allte�reation 
districts to prepare an annual budget� publish it one time .in'.11 *ew���� 
the proposed recreation district and hold a public heilriJig 01Hhe'.b�tMfo� 
adoption. A copy of these added sections to the Recre8t1on'Diiitlicftaw is 
enclosed with this letter. · 
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These legislative amendments should fill the void where there were no 
previous public notice and hearing requirements .in the Recreation District Law, 
Section 31-4301 et seq., Idaho Code. Therefore, in response to your March 12, 
1973 inquiry, it is this office's suggestion that the citizens of the Deary area 
come forward again with their petition for the formation of a recreation district. 

It would behoove the petitioners to file their proposal on or after July l , 

1973. They will then have the benefit of acting on existing legal guidelines and 
requirements concerning notice and public hearing on the budget. If the budget 
is not approved, there will be no need for the non-petitioners to contest the 
formation of the district. Surely, the district could not continue without local 
support of the budget. The district could be dissolved by those budget dissenters 
in protest of the proposed budget. Section 314320, Idaho Code. 

If the district is c}iallenged again, notwithstanding the new notice and hearing 
requirements and petitioner adherence to the requisites of filing, we would 
anticipate Judge Felton to hold the same way. Your office should make sure to 
appeal any decision forthcoming from that district court. 

OFFICIAL OPINION NO. 73-1 70 

TO: J.D. Haneock 
Madison County &osecuting Attorney 

FROM: . W. Anthony Park 

April 18, 1973 

.In regard to the previous letter to you from this office dated March 20, 1973, 
Mt; Felton and I discussed this problem before he wrote to you and, after 
reviewirig his letter, it seems to me that he was attempting to give you some 
guidelines from which to advise your clients. 

However, if you.want a formal opinion, we suggest that you advise the Board 
of Commissioners to obey the plain words of Section 31-3503, Idaho Code. 
This, after aJi, is the · law' which, as you are aware, carries with it a strong 
presumption of constitutionality. Anyone who disagrees with the law is free to 
take thtn:natter to the courts where the validity of Section 31-3503, Idaho Code 
can properly be determined. I trust this is the information you desire. 

OFFICIAL OPINION NO. 73-171  

ro: �obert); Fanning .·. 
. 

. 

·• ����eJ:<>Wl:ty }>rosecuting Attorney 
, FROt.ti J �'Defuiis>wrillams . 

April 20, 1973 

This is to itclalowledge the reCeipt of your letter of March 16, 1973 
requesting an opiriion ·from the Attorney General · regarding the use of federal 
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matching funds and civil defense funds in building a n�w jail. 
In this regilrd, it appears �t a law enacted in 1970 found in Idaho Code, 

Sections 67-2326 through 67-2333 would encourage such a joint exercise of 
authority and powers between the affected agencies. Therefore, if there are no 
federal laws or regulatio� proluoiting such agreements, there appears to be no 
state impe�ent to such plans. 

Attached is an agreement for the joint operation of a new proposed law 
enforcement center between Cassia ·County and the city of Burley. You might 
find this helpful in drafting a similar agreement between Bonneville County and 
the affected federal agencies. 

OFFICIAL OPINION NO. 73-1 72 

TO: Ben Cavaness 
Power County Prosecuting Attorney 

FROM: G. Kent Taylor 

April 20, 1973 

The Office of the Attorney General is in receipt of your request for: an 
opinion dated March 19,  1973 in which you ask the1following question: "Is it 
the responsibility of the prosecuting attorney to represent the co�ty hospital 
board?" · : · · 

Section 31-2604, Idaho Code provides the duties of the prosecuting attorney 
and in subsection 1 of that section it states: . 

"I . To prosecute or defend 'all actions, appllcatiO!lS or motions, civil or 
criminal, in . the district court of his .county in which the people, or the 
state, or the county, are interested, or !Ire a party;*** · 

· 

***3. To give advice to the board of county commissioo,ers� and other 
public officers of his county, when requested in all public matters arising 
in the conduct of the public business entrusted to the �· of . such 
officers." ... 

The question becomes whether or not the members of the county hospital 
board should be considered public officers within • the meaning • and intent of 
subsection 3 of Section 31 -2604,ldaho Code. 

· · 

It should be noted that Section 31-2001 , /daho Code.enwnerates the offices 
which constitute "county officers." That section prc>vides. that the officers of a 
county are: "I . A sheriff. 2. A clerk of the district eourt,***. 3� An sssessor. 
4. A prosecuting attorney. S. A county treasurer••• • .  6. A coroner. ;'7,• 'l'hi'e0.(3} 
members of the board of county conµnissioners�" FQr p��s._�f.� ripfDion 
the Office of the Attorney General shall consider the ��"pub!f¢ om�:� to 
be the. same as "county officers'" beeause Of the laclC of deft#iti&fr'.of'tJiJ·plfraSe 
"public officers." Upon .i general review of the defJDiti��. �f'.th&t "p� · u  
appe!!fs that the meaning has been decided on a case by'caiie basis/ ·.·. · . .  ' ' ·. - . . • - -

_
., :""- :-� .. ·:.:. _: �'r� \ . >  . • •  · ;  .•· :· 
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Applying the aforementioned definition of county officers it is very apparent 
that the prosecuting' attorney inust · only represent the county officers as 
enumerated in Section 31-2001 , Idaho Code. I should also point out this has 
been the traditional approach taken in the various counties throughout the State 
ofldaho. 

OFFICIAL OPINION NO. 73-1 73 

TO: Lary C. Walker 
Washington County Prosecuting Attorney 

FROM: Warren Felton 

April 26, 1973 

As per · your letter and our phone conversations, I· am writing you regarding 
the purchase of a rock crusher and trade in of the one the County now owns. 

You have asked the following question: 
''The first question then is does the purchase of a rock crusher to meet the 
needs of the County in crushing rock constitute an ordinary and necessary 
expenditure thereby relieving them from the requirements set forth in 
Article ·• 8, Section 3 of the Constitution. The law requires that they 
maintain county' roads for the public. It is poSSible, however, in this 

· County, to contract ·for the gravel used by the County in any given year. 
Howe\iet, due to the limitations and other problems, this would be much 
moie experisive over a period of time than obtaining a rock crusher." 

You should consider the cases such as Swensen vs. Buildings, Inc. 93 Idaho 
466; R.eyrwids Construction Co. vs. Twin Falls 92 Idaho 61 . They seem to 
indic8.te th&t this w9uld not be an ordinary and necessary expense. On the other 
harid, the eases of Pocatello vs. Peterson 93 Idaho 114,Horton Trust cl: C Bank 
vs. Cletll'Wllter County 235 F 752, and Gem Hospital, Inc. vs. Grangeville 69 
Idaho 6,"by anatogy may indicate that such an expense is an ordinary and 
neeesSiiry expense 'when coupled with the case of Thompson vs. Glindman 33 
Idaho 394� whiCh you cited . .  

How�vei_ aft�r re8dirig all the cases cited under Article 8, Section 3 of the 
lclaho Consti'tution ori the Subject, I am inclined to the opinion that this would 
not be 8ft's'or�fuary arid neCessary expenditure, see for instance Allen vs. 
DoUmecq HiihwaY•�strlCt 33 Idaho 249, where it was held that construction of 
a bridge wunofi1fotdinary alid necessary expense. 

:' ·:·. �· :·i . . : ; :�- · : .;:;_! ,.' �'\-.'·� · :--- � .. .. ... . '.: _ , ·· . _  . . . , . . . Ho\y�er,)J.la�g .Stidl a. choice. is always a gamble and you could easily 
decide.ilftefn�-,tlie c&ses. that this is an  ordinary and necessary expense. I knov..;�;�:����e�hat un4ecided. l do �ot mean it that way, 1.amjust lookiilg over the.cases aricht is -�. hard fro111 ·them to come to a decision, but 
as f s8id '&bo'Ve{my answer in tiiiS c8Se wowd be no; bui l would not fault 
anyone' wh<nnaCie'th"'other,declsion. The stat1ites, ConstitUtion and cases just 
do nof �uite �eiyowq1iestioil. .. . - �· ., . ·-.��; :

_
. �· ·: -
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Your second question concerning buying additional space for court rooms - I 
would suggest that you carefully read Sections 31-1001, and Chapter 40, Title 
31 of the /daho Code. 

I do not believe the purchase of a room for courthouse could be considered 
ordinary and necessary under the cases cited above, but it might be poSSlble to 
do this on a lease purchase arrangement, see Hanson vs. Kootenai County 
Commissioners 93 Idaho 655. 

OFFICIAL OPINION NO. 73-174 

TO: John R. Marks, MD. 
Assistant Administrator 
Department of Environmental & Community Services 

FROM: James R. Hargis 

April 26, 1973 

We wish to respond to your request for an opinion of this office on the 
education of the mentally handicapped, the local school district's responSibility 
of that education, and whether or not the education of the mentally 
handicapped is part of any education program and service that is norm3lly 
provided by the regular school system. 

· 

Each public school diStrict is responsible for and shall provide . for the 
education and training of the exceptional pupils resident therein. Section 
33-2001,  Idaho Code, "Exceptional children are defined as those children whose 
handicaps, or whose capabilities, are so great as to require special education and 
special service in order to develop to their fullest ·capacity. Section.·33-2002; 
Idaho Code, specifically included in t4e definition are the mentally retarded 
children. 

While a school district is responsible for and shall provide for the education qf 
the exceptional child, the legislature has provided alternative ways by w)J,i� a 
district 6an meet that responsibility. A district may establish its own program 
and operate that program as part of the regular school program, taking iJJ.to 
account the special requirements necessary to edlicate the mentally reti#iied� 

The second alternative by which a district may meetit.s teSai {esp0�bili� fo 
educate the mentally retarded is to contract for. those educational. servicel!,y/ith a 
duly recognized service agency capable ,of meeting th� �ui;:ational stan�:_set 
by law and the State Board of Education. In those instances where ·a .clistrict 
does contract for the services, the educational programs are not-i#oVl4�4 t�r. in 
the regular school system. State furidiiig, regardles;s of �e metb:od ,of Pf�vidiftg 
the educational sefvices, basically remains the .same�· Howeve�· '.Ypin' @��Ho,r . 

our opinion does not go to state funding questions. · , , · 
·

·• · .  :·.·.;,c; ; :�, · .·• ·

·

· · ·  

In conclusion, we would state that where a ·  district· cX>iitracts'. f'C>t. ;th�· 
educational services for the mentally retarded . stud�f .of .tba(�t#pt/tliti� . .  

educational programs are not normally provided by the• regwar School system; 
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that ·•is, · the schools of the district do not actually perform the educational 
services, but rather support financially the ed-qcational services performed by 
another. 

OFFICIAL OPINION NO. 73-175 

TO: Roger C� liedtke 
v�F.W. Service Officer 

FROM: W. Anthony Park 

April 26, 1973 

In your letter and recent phone conversation with Warren Felton you have 
asked for an interpretation of Sections 65-601 and 65-602, Idaho Code, which 
relate to County Veteran Service officers. 

Section 65-601,Idaho Code reads as follows: 
"65-601 . Service officer appointed to aid veterans or dependents. - The 
board of county commissionen of any county in the state shall have 
power and authority and in its discretion may appoint a service officer 
whose . duty it shall be to give aid and assistance to any veteran, widow, 
widower or dependent thereof in applying to the federal or state veterans' 
agencies for all benefits and aid to which the veteran, widow, widower or 

· dependent thereof is entitled by federal, state or local laws, rules ,or 
regUlations. Such appointment may, in the discretion of the board of 
county . commissionen, be a separate office or additional duty imposed 
upon .an exi!lting county official, or [,] at the discretion of the board, such 
appo�tment may be made, and the expenses and salary thereof financed 
in conjunction with any service organization or organizations operating 
within the county." 

You will notice from the section that it is left to the "discretion" of the 
cotinty coJmnissioJ!ers as to whether to appoint such an officer or not. 

The te� "�r�tion," when applied to public officers, means a power or 
right conferred dn the officen by law whereby they may act or not act 
according to th!' . . dictates of their own good judgment and conscience, 
uncontrolled by dthers. State vs. Tindell 1 12 Kans 256, 210 P 619;Board of P. 
Road C(muli;ss;oners, .etc. vs. Johnson Tex 231 SW 859. Thus it is within the 
discretion· of the county commissioners whether or not they will appoint a 
veteran sef\liCe f:)f�cer. . . 

YoucwillalSo 'notice that the duty may be given to another county officer or 
can be ·e&tablisl,tedc as a separate office and that some discretion is implied as to 
the method offiriariciI'lg the office. Section 65-602Jdaho Code, states that once 
there is such an office in the county the county commissioners shall fix the 
com�ti9n ' .-ancl provide for office, facilities and s0pplies for proper mabii�C:e of : such offiee. However, while the taw provides for a .county 
contribution to' the Sa1aiy of such officer, it ·atso indicates that the county 
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commissioners are not necessarily required to pay the whole salary of such 
officer. · 

In short, these sections do not require such an office or officer, they only 
provide that the county commissioners may create such an office and may 
appoint such an officer. Thus, if you wish to . prevail upon the county 
commissioners of any county to fill the office you should convince them of the 
necessity for it. 

· 

We will be glad to aid you in this effort in any way we can. The veterans' laws 
are complex and veterans often need aid in gaining their rights under these laws. 

OFFICIAL OPINION NO. 73-176 

TO: William L. Chancey 
Chairman, Board of County Commissioners 
Twin Falls County 

FROM: Paul J. Buser 

Section 314405,Idaho Code, states 

April 26, 1973 

' All solid waste disposal systems Shall be located, maintained and operated 
. according to rules and regulations promulgated and adopted by the ·nate 
board of health. · · . ; •  

Theae statutory mandates are clear and to the point when read.'iogetlief!,'lhey 
anticipate that some wastes will be>more odiferousrm greatel,'am�iiift'S�'aiid 
generally $ore reprehensi"ble ·than other wastes; · The Idali() Solid;\'lilte"C:onirol · 

regulations and standards,. effective 8eptember 4, 1968 give--reason:.tc{tlJiS .• 

interpretation. • > .� : ... . :f :· • ·  

The rules and regulations for • sanitary lalidfillS · andc COnmiunftYj��ed · . 
landfills require certam handliilg of hazardolis and higbly putmdble\v�t'elmQll ' ·_: 
as unprocessed whey. ·· · ' " "' ·" ... ,.,,, :< •"···'"'''·'/•."· · · 
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SaDitmy landfdls: 
. ··.·. Section 3.22,ldaho Solid Waste Control, Rules cl Regulations states 

Sewage -solids or liquids (septic tank or cesspool pumpings and sewage _ 

shutge ·and grit), rendering plant waste, and other bal.ardous materials shall 
· · · be .disposed of in a sanitary landfill only if special provisions are made for 

· immediate sanitary disposal when the material is delivered to the site, 
Hazardous substances shall include but not be limited to sewage, poison, 

. acids, caustics, and explosives. 
Section 3.23,Idaho Solid Waste Control, etc. states 
When dead animals or highly putrescible wastes are not accepted in the 
refuse portion of the sanitary landfill, a separate pit or trench may be 
provided for the disposal of animal carcasses or large quantities of highly 
piitres6."ble w�tes. These wastes, when in a trench or pit separate from the 
sanitary tandfill, shall be covered immediately when received or deposited 
with atleast tWo feet of compacted cover material. 

Community Modified Landfdls: 
· Section 4.19,Idaho Solid Waste �ontrol states 

Sewage solids or liquids (septib tank or cesspool pumpings and sewage 
sludge and grit), rendering plant wastes, and other bal.ardous materials 
shall · be disposed of iii a modified landfill only if special provisions are 

· made. for 
. 
disposal immediately as the material is received. Hazardous 

subst8iice� : shall inclUde but not be limited to sewage, poisons, acids, 
caustics and explosives. . 

. 

Secti�n 4.20,lQ'C1ho Solid Waste Control states 
If animal carcasses or large quantities of highly putresctble wastes are to be 
permitted . at a modified landfill, then a separate trench or pit shall be 
provided for their _disposal. These wastes shall be placed in a trench or pit 
separate from the modified landfill and shall be covered with cover 

· material at. least two feet deep and compacted as the materials are received 
or deposited ai the site. 

It should be emphasized that these minimum standards require immediate 
treatment and compaction of particular depth. 

We realize. that it may be . difficult to give such prompt and thorough 
atten<lance to the many gallons of whey disposed of at the Twin FalJs County 
la�dfilb9Jl.the oth�r h8nd,·ifthe problem is of great magnitude but��u do not 
want taxplly� to bear the brunt of purchasing a proeessor, we reco�end that 
the county;(a) colle� more "t1ser fees from Swift and Company so the county's 
returll iii commensurate With the time, money and ·effort it spends diSposing of 
and contro�g ·.the whey waste, _and (b) seek _ financial assistance from state, 
fed«liil · iijid:, pii�� :s0urees so that added manpower and equipment can. 
appropriately. deaf With the problems as you describe them. These :are fully 
legislatively authorized actions� Section 314404, Idaho Code. · 

-
_ _  , .

. 
, 

•
. l·. . ' 
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Since you do .not wish to levy taxes nor reach into current reve11ues to 
finance the coUnty's waste disposal facilities, the above two recommendations 
are the most practical and viable alternativ.es. Granted, the company will pr()t�t 
the increase in its user fee if the county charges what Swift feels is an exorbitant 
raise in fee. Nevertheless, if the . suggestion � not heeded, .  the oounty. will 
effectively continue subsidizing Swift's inability .and evident refusal to dispose of 
and treat or process its own waste. Should .the company then attempt to dispose 
of the waste at other than a landfill site the county should promptly prosecute 
either for violations of the solid waste disposal rules and . reguJations, if 
applicable, or for public nuisance. The method and basis for prosecution wowd 
of course depend upon the circumstances of the case (parties involved and 
affected, the company's new chosen dumpsite, the company's good faith efforts 
in remedying its own problem). 

Your position is not enviable but your statutory duty is clear. The board of 
county commissioners has bro!!d authority and responsibility to operate, 
maintain and fund the solid waste disposal facilities in Twin. Falls County. 
Section 3 14402, 4403, 4404, 4405, Idaho Code. It has the power to bring 

· injunctive action and to request criminal penalties for violators of your county 
ordinance on solid waste disposal. Section 314406� Unless the county wishes to 
take advantage of its ability to contract for or actually build a proceSSC)r to 
remedy the immediate problem, it must necessarily increase Swift's user' fee and 
seek monies from other soui:"ces to meet the expenses incurred in treating that 
company's refuse. · 

· · 

. · · · 
P .S. Proposed new solid waste management regUlations and standards have. been 
drawn up just this month. Emphasis is placed on sarutary 18ridijlls. 'lb(com· 
munity modified landf"ills and community improved dumps of the 1968 regula-

' tions and standards are not allowed under the proposed regulations. 

OFFICIAL OPINION NO. 73.-177 

TO: Leslie T. Lund 
Chief, Weigh Station Division 

, Department of Law Enforcement 
i FROM: James W. Blaine 

April 27, 1973 

The question was raised at your meeting . yesterday as . to • f&rmers)easirig · · 
i ten-wheel trucks for transporting farm products from the field to 9t0rqe:·afeiis'� . These vehicles are not registered but are being operated as slow1noVing'"'hicles · 

: under Section 49.SOIA,/daho Code. · · · · <· 
\ A slow-moving ·vehicle is defined by ·the statute� amongst �thet' thin�;:'.� a ··.· . .  '.vehicle which is not normally · operated1 on the highways ·oftlJ,��'�tf;O,f�'8,D': '.instrument of husbandry. · · · . · ' · · , · · · · · '" 

· I am therefore of the opinion that a truck whfoll'is equlppecftcr�iii'f� 
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products. fi:om the· farm to the market does not fall in this category and would 
have to. be titled and registered. However, there would be exceptions to this rule 
which I believe would haw to be taken up on an individual basis. One of these, 
in my opiliion, would be a ·vehicle used primarily for irrigation purposes but be 
required . fo cross a highway occasionally or to be operated on a highway for a 
short distance to move from one field to another. Another type of vehicle which 
could conceivably come within the exception would be a truck which has a 
manure spreader mounted on the frame, operated principally upon the farming 
property, c:mly occasioDally using the highway to cross to one field to another or 
traveling upon the highway only for a short distance or even operated on the 
highway to refill the hopper. 

I . think . .  our bigest • problem with slow-moving vehicles is the term 
"implements of husbandry." Whether or not a vehicle coming under the term 
''imP!ement of husbandry" would come within the provisions of the definition 
of a .slow-moving vehicle would require an individual examination of each piece 
of equipment and its manner of operating, since the statute does not define 
imple�t, of huibandry. 

Implements of husbandry has been defined by Judge Bellwood in State vs. 
Wll1'1', which. was a case involving a spreader trailer and tried in the Fifth Judicial 
District Court in . . Minidoka; County, ·in which Judge Bellwood defines . an 
implement of hl.llbandry as follows: 

"An · implement of husbandry is a vehicle or piece of equipment or 
machinery designed for agricultwal purposes, used primarily in the 
conduct of agricultural operations and used principally off the highway." 

A· similU question has·been raised and tried in Idaho County in the case of 
State vS. · .. Park.-f, in which Judge Maynard comes to the same conclusion and in 
which case a f�rtilizer spreader mounted on a trailer was involved. 

It would be my opinion that the box, tank or container in which the fertilizer 
is placed cou1d be. mounted either upon· a trailer or could be mounted on a 
truclc;:Howevei:, in all of these cases where the operator desires to operate under 
the proviilons of Section 49.SOlA, Idaho Code, would be limited in their 
operation as to the times, speed and manner in which they are operated. 

In anS\Ver to .. your qQOStion concemiJl&,the trucks you descn"bed, it is my 
conclusion they would. not _meet the .definition of $low-moving vehicles unless 
those. partic* vehicl.,s are· not normally operated uptn the highway. nor are 
they �pl�111ents of husbap.dry, · as Judge Bellwood has d�fmed the term. 
Therefore,:they m'1it be regist�red; · 
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. OFFICIAL OPINION NO. 73-178 

TO: M. Terry McMorrow 
Secretary. Treasurer 
Meridian Cemetery District 

FROM: Warren Felton 

222 

May 3, 1973 

You have asked this office for an interpretation of Hou8e Bill 186 ·of the 
42nd Legislature or Chapter 85 of the 1973 Session Laws. Your question was as 
follows: 

"It is our understanding that House Bill 186 will become law on July 1 ,  
1973. Will it be  necessary by law to have a propose4 .budget and hearing 
before certifying levy figures in September 1973 and if so would this 
budget be for the fiscal period of Jan-Dec 1973 or Jan-Dec 1974. We have 
always felt when a levy is set in the Fall that this is for expenses of the 
following year." 

Section 27-121 provides that at the last regular meeting of the Cemetery 
Mainteuance Board prior to the third Monday in September in each year the 
board may levy a tax and must through its secretary transmit to the county 
auditor and assessor and the State Board of Equilization :certified ,copies ohhe 
resolution for the levy as provided for by Section 63-915,ldahO cpde, and that 
such taxes will be collected as provided for by Section 63-918,ldizho Code. 

Section 63-921 ,  Idaho Code, indicates that a tax Canilot be levied for the year 
in which the levy is made. The whole idea of county and municipal taxes.in 
Idaho is that the tax is levied in the year before the taxes are paid, based tipPn 
previously estimated budgets which.set out what taxes will be nece� for the 
following year. 

It will be necessary to hold a budget hearing this year in either July, August 
or early in September if the Cemetery Maintenance Board proposes to adopt a 
budget -0f more than $1 ,000.00 for the next year. The budget wo�d be foi: the 
year 1974. 

· · · 

A copy of the new law is attached, refer to it for the details of p,oViding for, 
and holding, the budget hearing. 

OFFICIAL OPINION NO. 73-179 
. ; . 

-April 30,1973 
TO: Robert M. Nielsen : 

Minidoka County Prorcuting Attorney 
FROM: Warren Felton \. 

You have asked whether or not Mr. Bethke, the Recorder �f Minidoka 
County, Idaho should accept for f'iling continuation statements-under- SeCtion 
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28-9-403(3), Idaho· Code which are sent to him more than' 6 months before the 
expiration date of the financing statement. The section says in substance that a 
continuation· statement may be filed by the secured party within 6 months 
before and 60 days after the expiration of the financing certificate. 

We are unable to find any case on this point or any opinion, etc., relating to it 
either. The reporting semces for the U.C.C. fail to show any such cases or 
opinions either . . . 

If the Fanners Home Administration has any .authorities on this subject we 
would like to see them. · 

In the absence of any such authority we are inclined to agree with you, Mr. 
Nielsen, that the Recorder should accept filings of continuation statements filed 
more .than 6 months before the expiration date of the fmancing statement. 
Suppose a court 'should hold such filing valid; the Recorder might subject himself 
to tort liilbility for failing to file the continuation statement. Whereas, on the 
other hand, no bne will particularly suffer if the continuation statement is filed 
early. This fact appears in the records. No one is damaged or mislead thereby in 
any way. t 

The Recorde.l' may wish to advise the person filing a continuation statement 
early, of the wording of Section 28-9403(3), Idaho Code, and advise them to 
seek legBI counsel With regard to the early filing, but we would certainly suggest 
that the continuation statement should not be refused for filing for this reason. 

OFFICIAL OPINION NO. 73-180 

TO: Robert H. DesAulniers 
Assistint fo the Administrator 
IlePartmeµt of Envifonmental & Community Services 

FROM: Paul J. Buser · · 

April 30, 1973 

· Your April 2, 1973 letter has been referred to me by Bob Bushnell. Your 
specific queStio1fwas stated as follows: 

1r"t1ie state AUditor ts served a. ptnishment to attach wages, is it assumed 
· that 'the ·A.da Colility Sheriff (who· is the only sheriff in the State who can 
legally:do·tbiS) b8S afforded a hearing to the employee? 

. . Ina�#i�'¥'i�pni iS r�uil'¢d beforiuvage� may be garnished, it can be 
valid:JY �ed, th&(t.bafservi� �Y the sheriff of Ada County upon the State 
aUdifor . of 'a (:Opy of the writ of execution and a notice of garnishment is one 
whi_dl' follows .a . heiuing for the eJ!lployee or state .agency involved. Section 
1 l-202;'1#�·�e�·The 'Usiliiiptjoil is .particularly ·sound in light of the recent 
Supreiile-ComhdeCisfons ill<Sniadlich Ji 'Family Finance, 395 u.s; 340 {1969)' 
and Fu�i�s,vJs�ea;m,-40us�.w;.4692·c1912) . 

. lti st1iaddcli :tb�;Wisca1aui��t statute (wherein notice and opportu-
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nity to be heard were not given before the •4jn rem�� seiZure of wages) .was held 
unconstitutional as a violation of due process. The Court was concemed1:hatthe 
subject person did not have a chance to be heard on a matter .which 19.gravely 
concerned the individual. , . 

We deal here with 'wages ...,. a specialized type of property presenting 
distinct problems in our economic system. 396.U.S. 340. 

The hardships incwnbent upon the defendant are obvious when le&s than full 
salary is paid. The employee must rearrange management of his personal finances 
so that he can cope with:tlie reduction in salary. With.,no hearing ·and< only 
summary exec1ition, the garnishment proceeding becomes abhorrent to constitu· 
tional due process require,ments. 

_ 

Fuentes dealt with a different topic (replevin) but the substantive holding on 
due process accorded to the defendant strengthertJ the P1Jll>OS8 and intent of 
both the relevant Idaho statutes, Sections 1 1-202 and 28-35-104, Idaho Code, 
and Sniadach. The suspect replevin statutes of Pennsylvania and Florida .were 
held unconstitutional for allowing a private person,; without hoaring . or prior 
notice to the other party, to obtain a prejudgment writ of replevin through a 
process of "ex parte" application · to a court clerk. Again, . the absence of an 
initial hearing was fatal to the self-help remedy. The Col¢ said basically. that 
procedural due process is a must . when one . acts · to deprive another of his 
possessions. Those parties whose rights are to be affected are entitled to be 
heard. In order that they may enjoy that right they must be notified. 

· 

The constitutional right to be heard is a blsic aspect of. the duty of 
government to follow a .fajr process of decision-making when it acts to 
deprive a person of his possessions. The purpose of this requirement is not 
only to insure abstract fair play to the individual. Its purpose, more 
particularly, is to protect his use and possessiOn of property from arbitrary 
encroachment - to minimize substantively Unfair or mist8Jc� depri\'lltiOns 
of property, a danger that is especiillly great when the'State'seizes goods 
simply upon the application of and for the benefit of a• private party� So 
viewed, the proht"bition against the deprivation of property without due 
process of law reflects .the high value, embedded in our ooilstitution ;and 
political history, that . we place on a person's µghts J� enjoy ;\Vhat is his, 
free of government interference. 40 U.S.L.W. 4696. (Emphas!s added) 

In light of the abovementioned Idaho . statutes and ihesei, tw� S��l'eme Court 
holding!, there should be no re�n not to. 8SSUJl1e tbathtsarlng,,�Qt,ice and 
judgment have been accorded a de.f�nc:laJlt; be he. an indiVi�uaJ. _pe�g or.the 
State of Idaho. It is surely not wireasoJiable to Ulume'. thal:'.tJieS,e.'·eipress 
legislative and judicial requirements are beiilg earned' out iii.· a. �t 
proceeding = : · . . · · .· .· · · . · : · · ' "" 

. One � note. You mention in yourletter ��tjhe
' �ctt.�ur)�i�,iff. ,.". 

has afforded a hearing. to the enipfoyee'r' -Stµc�y �,:��:.�th 
reference to a "Sherifrs court" .or �'sb.e.riff'sjury?is:passe;·qt'J��.y�p,qt,i�. 
hearing and Ct:)urt judgm�nt for or against execution is c;o.nt�e>l1:h!& J�y; !lot a 
verdict of the sheriff's jury. · , . · ·  · · · · · ' · '·· •-: . ,,,,"· ·. ·:--· ··,· 
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OFFICIAL OPINION NO. 73-181 

TO: Armand L. Bird 
Executive Secretary, Board of Medicine 

FROM: Clarence D. Suiter 

73-181 

May 1 ,  1973 

In response to your recent inquiry regarding the subject of acupuncture, we 
would suggest that we will need niore guid;mce from you or your organization 
before we can: aecurately categorize the phenomena. From what we know of the 
treatinent method it would · appear that acupuncture falls squarely within the 
definition of the practice .of medicine as outlined in Idaho Code, 54-1802. 
However, our feeble Understanding of the nature of acupuncture does not 
nece�y make that term incompatible with the definition of the chiropractic 
contairi.ed in Idaho Code, 54-7 12. The oruy area in which we can feel secure in 
enunciatill& a conclusion based on our present knowledge, is in the field of 
naturopathy, and it is our opinion that naturopaths may not legally employ the 
system of acupuncture for any medical purpose. 

Seemingly, the main concern enunciated in your letter concerning acu
puncture centers around the field of naturopathy, and so we would like to 
restrict our conclusion herein to that area oruy. Once again, it is our opinion, 
based upon oiir sketchy understanding of the nature of acupuncture, that 
naturopaths may not employ acupuncture in the practice of their healing art .. If 
you would furnish us with a eomprehensive definition of exactly what acu
puncture is, how it. is employed, and its effect on the body, we would attempt to 
more carefully and th�roughly extract a legal defuµtion from the term. 

We do f�"ltbat your Board has the undeniable authority . to propose and 
adopt regulations not oruy for the definition of the .term acupuncture, but for 
the regulation otthe use thereof. If we can be of assistance in your formation of 
rules and regµ}ations regarding the system and use of acupuncture, we should be 
most happy to do so. 

OFFICIAL OPINION NO. 73-182 

TO: Dr. ;Marshall T. Keating 
Superiritendent 
Mascow•School District #281 

FROM: Jmqes R, Hargis 

May 2, 1973 

.. We � .,9, t�spw1d to. your letter ?f April . 30, .19?3, wherein you r�uested 
the . oplJ1lon of tJiis . office on the .question of a ''write-m" levy proposal different 
from thatlevy proposaho be submitted to the electors of your district by the 
trustees· thereof. You have informed us Uiat the Trustees of your district have by 
res01Ution ptoposed._a 16 Jnill M & cf levy to your electors, the election to be . .  � 

, ' . 
. 

. 
', 
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held May 8, 19�3. You have also forwarded a copy of a flyer, encouraging 
patrons of the district to change the 16 mill proposal to 19 mills and to vote for 
a 19 mill levy imposition. 

We are of the_ opinion that such a. "write-in" or electors amendment at the 
polls is improper and ballots so marked would be considered .as multilated 
ballots. The decision to impose a levy obligation and · the amount of that 
obligation are fiscal duties imposed exclusively by law .on the trustees of the 
district. Chapter 8, Title 33,ldaho Code, as ame�ded. The t�tees may imp08e a 
levy of 27 mills on their own n.otion.lf the fmancial needs of the di$trict are so 
great that a higher millage is required; .  the trustees must •obtain the favorable 
approval for the increase from the qualified electors; It is the duty of the 
trustees to inform the electors of the need for the increase and the amount 
thereof. The electors are limited to approvirig or disapproving the amount 
submitted to them by the trustees. But to increase or decrease the amount of the 
proposed levy by the electors strips the trustees of their duty to set the levy for 
the maintenance and operation of the schools in the distri_ct. The final. decision 
on the amount of the levy must be made by the trustees. 'I11at deciSion is \vhat 
the electors in effect review at the polls. There are no provisions establiSb.ed by 
law whereby the amount of the proposed levy ean be amended or modified by 
the electors. · A inill levY' election is strictly an affmnative or negative election. In 
this regard, it differs substantially from a trustee election where the elector jnay 
vote for any candidate on the ballot or by writing in the name of another. 

We cannot help but express our concern for administering an election where 
there are basically three alternatives to the outcome: 1 .  Approval of the. amount 
of the levy as proposed by the trustees; 2. Disapproval of �t proposal; and 
3. an elector determined levy. It must be emphasized that any inill leVy election 
must pass by at least a majority of.the electors voting in that election . .Ariy more 
than 2 alternatives, approval or disapproval, would render the majority approval 
requirement meaningless. The majority requirement further supports the c<>nclu
sion that a mill levy election is based on the proposal submitted to the electors 
by the trustees. 

· 

OFFICIAL OPINION NO. 73-183 

TO: Murray Michael 
Air Polution Division 
.Department of Environmcmtal & Community Services 

FROM: Paul J. Buser 

May 7, 1973 

In answer to your inquiry "whether the $300 penalty provision ofSeCtion 
39-1 17, Idaho Code, precludes the $1,000 peDalty· of Section: 394()8r :we 
respond in the negative. 

· · ··· · 

These laws are not 11:ecessaiily .  incxmsistent • .  One ·. p'ro�ci� a c:i-vil :�hllJ.ty 
beginning with the tenth day after the expiration of the time flied for .tliflaldng 
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of preventive or .corrective measures in the board's order. Section 39-108(6), 
Idaho Code. The other authorizes a misdemeanor fine. Section 39-1 17, Idaho 
Code. They are both meant to be used to prevent violations of the public health 
and environmental laws, rules and regulations. 

Legislative intent did not mean to render one or the other nugatory. Neither 
need one be exclusive of the other. They should be harmonized consistently 
with the policy behind them in accordance with the legal theory, "in pari 
materia." Such a theory states that statutes relating to the same subject, though 
enacte.d at different; times, are "in pari materia" and should be construed 
together. Peavey v. Nf.cCombs, 26 Idaho 143 (19 14); Chicago & N. W. Ry. Co. v. 
City of Seward, 88 N.W.2d 175 (Neb. 1958). 

Further, specific ; provisions must be given effect notwithstanding general 
provisions which are'\broad enough to include the subject to which the specific 
provisions related, i.�, in our case - environmental and health protection. State 
v. Coney, 372 P.2d 348 (Ha. 1962). 

JFFICIAL OPINION NO. 73-184 
' 

May 7, 1973 
TO: Lary C. W�er 

Washington County Prosecuting Attorney 
FROM: Warten Felton 

This letter -is in answer to your request concerning procedures to be used in 
handling Federiil Revenue Sharing Funds. 

Section J23(aX4) Public Law 92-512 and the Federal Regulations 31-51 .33 
state that · the county · will provide for the expenditure of entitlement funds 
" . . .  only in accordance · with the laws and procedures applicable to the 
expenditure of its.own re"Venues." 

. I had pr�viously thought that these moneys were federal and that the times 
for <:Qunty bu�get ·proceedings .were unimportant. After considering the matter 
of the tirii.� liiriits written into the county budget laws, I believe I must renege on 
what l sajd i9 you over the phone. The times and time limits set out in the 
budget }aws. are what ._make the budget laws _work. They are not separable from 
the rest i>fth8t faw �d probably cannot be separated therefrom in such a way as 
to leave workable ,or <:qgent statutes. Therefore we believe that the budget 
procee�ingsfoi eX:pen�ture of thesefunds will have to proceed within the same 
time limits. and ai.the same time as your ordinary budget. The wording of the 
federal 18.¥,' aricl,regptation is too clear to 8now for any other interpretation than 
that. you · musf'follow out your ordiniuy budget procedures at the specified tim .  . . . . . . · •  , . . .. es. 
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· OFFICIAL OPINION NO. 73-185 

TO: Lary C.Walker 
Washington County Prosecuting Attorney 

FROM: Warren Felton 

"128 

May 7, 1973 

This is in answer to your letter concerning -Senate Bill 1080, Chapter 166, 
1973 Idaho Session Laws relating to contracts to promote projects concerning 
the aged. The pertinent portion of your letter is as follows: 

"Under the purvue of that Statute, we find no authorization that allows 
the County to fund such programs out·of tax revenue funds. We presume 
the intent of the Statute is to allow the County CommisSioners to ·use 
Revenue Sharing Funds wherein they are designated as Grantee!J to receive 
the funds to sponsor the aged, for use to support the Senior Citizen 
programs or other such programs in the County. 
Would you please give your opinion as to the Ce>unty's authority under 
that Statute, whether they have authority or statutory right to use any 
County funds received by taxation for the benefit of the Senior Citizens, 
and what provisions the contract should contain if Revenue Sharing F\llldS 
are used to support the aged. 
It is our initial reaction that such a contract should designate $ltthey 
receive funds from other sources, that such funds are not tax funds; and 
that such funds will only be available for the Senior Citizens as long as the 
County is a recipient of such funds. We feel that it should furdJ.er i>rci�de 
that the funds be expended in confonriity with �e .biws.of the State of 
Idaho and also that they not be mixed with other. federaI funds as setforth 
in the Federal Revenue Sharing Rules arid Regulations." 

Concerning the fust above quoted paragraph o� your letter; we do not quite 
agree with the first sentence of that paragraph if it could be interpreted to the 
affect that the county may not be authorized to spend any county fwid� for this 
purpoSe. In reading through Chapter 8 of Title 31, ldaho Code, 'there are ii 
number of functions and powers that the COWlty crinimisSioners .li8ve ·where 
there are no specific authorizations to spend county funds; Section 31'-811 , 
Idaho Code, authorizes 'the county commissioners to levy s\lch taxe�)s.niay be 
necessary to defray the current expenses of the county and is generally held to 
authorize taxation for those purposes not _speCifi�y pr0Vided,>fo_fb�:·1aw, 
Shoshone Highway District vs. Anderson (1912) Id8ho J09 whicJi' generally 
includes all of the purposes provided for in Chapter �; Ti� ·.ff?/d#ft� 9f4e. 
Thus we do believe that county funds could be spent .for,_thij' p�se� .Nao 
Article 12, .Section 2, Jdaho Constitution, geneially recOgriizeS'tlig ,�ili,!Y pf 
counties and cities to make and enforce within their limib suchiocalregiJlatfons 
as are not in conflict with general law. This is a pretty br9ad pow�� It is cited 
here to show the extent of the p0wer of the board of co�tY. c0�oiiers. 
The county commissioners then, within the law where it speaks c;f. the SUbject, 



229 73-1 86 

or where .the law .is silent and not contrary to the proposed action, can generally 
take such actions as they deem desirable if they proceed properly. 

Thus, we believe they could expend funds provided for under Section 31-81 1 ,  
Idaho �ode for the piirposes of Senate Bill 1080. 

The precautions you state in your letter may certainly be desirable in relation 
to such contracts. 

We will be glad to help or advise you in relation to such contracts if you have 
some specific contract in mind. -

OFFICIAL OPINION NO. 73-186 

TO: Robert Olson 
Director, Regional Environmental Programs 
Environmental & Community Services 

FROt.{: Paul J. Buser 

May 8, 1973 

We are pleased to reply to your April 24, 1973 inquiiy concerning the 
respollSl"bility for removal and disposal of animal carcasses from Idaho streiµns, 
lakes and reservoirs. Your specific questions were: 

1) In instances where the owner of the carcass can be determined (brand, 
etc); we hold the ·owner responsible for removal and disposal. Are we 
correct in this approach? · 

2) In instances where there is no way to determine the owner because all 
maikiil.gs have been removed, the carcass deteriorated beyond recognition . 
of markings, or. it is · a  wild animal carcass, who ·then is responsible for · 

· removal from the water for final disposal? If the carcass is not floating but 
has washed upon the banks, who is responSt"ble for removal and disposal? 

' hi answer to yolir first question, we reply in the affirmative. Though an 
aDiJll8l has died� the ownership characteristics do not end with the death IJf the aDimaJ.. As5ummg_the anii1iaI is tiseless for rendering pwposes odor any other 
ec()noinic_8lly .�eJiefi�g · pilipose, the o\Vner must still make every reasonable 
attempt . to �deq1Jlltely, re.move and/or disPose of the animal. Public nuisance 
actions are quite ,proper if the owner does not take the appropriate steps. 
Section l8-590le.t� seq .• Idaho Code. 

· ·riusA� �o(n1elfu. �e owner rnwt bury or destroy the animal on ms own 
tan:d. It d� meai:i th� oy.rrier can contract with municipal authorities who would 
take care of this ;t}'pe' o(solid waste. Also, the owner might contract with or 
solicit0tJie :assistiulee of ojher: pam.,. who would pro�de their services to remedy 
the probleili• Unc:ler no drctimstances may the owner haphazardly dispose of the · 

carcass; criminalcpe11lf,}ties are ·quite clear when it comes to what is a violation of 
the public health,• and safety laws: . 

"\. I 
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1 8-5803. �posure of animal carcasses. Every person who puts the carcass 
of any dead animal, or the offal of any slaughter pen, corral or butcher 
shop, into any river, creek, pond, street, alley, public highway or road in 
common use, or who attempts to destroy the · same bY,. fire within 
one-fourth of a mile of any city, town or village, is · guilty of a 

misdemeanor. (Emphasis added) 
18-5807. Leaving carcasses near highways, dwellings and streams, and 
pollution of water used for domestic purposes. Any person who shall 
knowingly leave the carcass of any animal within a quarter of a mile of any 
inhabited dwelling, or on, along or within a quarter of a mile of any public 
highway or stream or water, for a longer period than twenty�four hours, 
without burying the same, and by such exposure or burial within 200 feet 
of any stream, canal, ditch, flume or other irrigation works shall pollute or 
contaminate, so as to render unfit for domestic use, any natural stream of 
water, or the water in any canal, ditch, flume or other irrigation works, 
used by others for domestic purposes, shall be guilty of a misdemeanor, 
and upon conviction shall be fined any sum not to exceed $100.00. 

Also, if the owner attempts to dispose of the dead animal on public lands 
without authority he may be subject to crimiJlal trespass and injury to property 
charges under specified circumstances. Section 18-7001 e.t seq.,/daho Code.· 

1n the second situation, where the owner of the dead animal is unknown and 
the carcass if either floating or comes to rest on a non-owner's property; the 
responsibility for removal and disposal is upon the county or counties wherein 
the carcass lies. Counties are obligated by law to administer and operate solid 
waste disposal systems. Section 3 14401 et seq.,/daho Code. · · 

The solid waste disposal laws were passed for the ptirpose of reducing the 
threat to health posed by refuse such aS animal carcasses; this legislative intent is 
further indicated by the Idaho solid waste control regUlations and. stahdards, 
which became effective September 4, 1968. 

The definition of "solid waste" in these rules and re�ations is. "all .lJ8eless, 
unwanted or discarded . . . wastes including . . .  animal carcasses." Section A, 
1 .1 .  Whether a county .has a sanitary landfill, a coromuriity Jllodifieci biJidfill, a 
community improved dump or a community 'open.dllmp .. does .. not matter •• .'The 
rules and regulations speak specifically to removal anci disposal of � 
carcasses for all of these sites. Sections B, 3.23; 4.20; S.19; 6.0; 10.0� FUither 
the law clearly states: · · · 

· · · · · · 

It shall be . the duty of the board of count)' �oiiers' in e!lch of .the 
several counties to aequire sites or facilities, �d main� and ·.o���� 
solid wa8te disposal system$. Section 3l+IQ3,/dQh{) code. . • ,  , , c : ,  ., , ,  

Neither the statutory mandate nor the. applicabl� soli(w•te CQD�QLrµies 
and reg\llations are. ambiguous. Both of these legaL�deUnes ,arlSit .. 1Jq�r�the 
authority ,of.Title 31, Counties and County I.aw .• It is.·th�, cpunfydhen� �ch 
has the responsibility for disposing and removfug anhtial car�s. �he�J the 
owner is unknown as in tlie second situation. · · · · · · · · · · 
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OFFICIAL OPINION NO. 73-187 

TO: Marjorie Ruth Moon 
State Treasurer 

FROM: · Wayne Meuleman 

73-187 

May 9, 1973 

This is in response to your request of Aprtl 5, 1973, for an opinion 
interprethig House Bills 184 and 185. There appears to be some ambiguity in the 
langU.age .of such bills as enacted by the 1973 Legislature. To properly resolve 
the ambiguities of the statutory language, certain established legal principles 
provide gtiidmce iii the determination of the intended meaning. I will summarize 
the applicable principles ofstatutory interpretation at the outset. 

In construing statutes, it is the duty of the court to ascertain legislative 
intent, and to pve effect thereto; in ascertaining intent, it must not only 
examihe literill wording of the langliage but take into account other matters such 
as context, object and view, evils, history of the times, and legislation on the 
same subject, public policy, contemporary construction, and the like.Messenger 
v. Burns, 86 Idaho 26, 382 P.2d 913 (1963);/daho .Public Utilities Commission 
v. V-1 Oil Company, ,90 Idaho 415,  412 P.2d 581 (1966); Knight v. Employ
ment Secilrity Agency; 88 Idaho 262, 398 P.2d 643 (1965). The intent of the 
Legislature in eilllcting statutes is ascertained by giving statutory words their 
natural significance. But if such procedure leads to unreasonable results plainly 
at variarice With -'the policy oflegislation as a whole, the court must examine the 
matter further With respect to the reason · for the enactment and give effect to a 
statute in accordance With its design and purpose even to the point of sacrificing, 
if neceSsai'y, ·the 'literal meaning in order that the purpose of the statute may not 
fail. Acheson v. Fujiko Fumsho (C.A. Idaho, 1954), 212 F.2d 284. A further aid 
to statufory interpretation is that the construction given to a statute by the 
executive or adtllinistrative officers of the state is entitled to great weight and 
will be followed by the court unless there are cogent reasons for doing 
otherwise. Idaho Public Utilities Commission v. V-1 Oil, supra. With these 
general principles of statutory interpretation in mind, I will analyze the specific 
questions, you'have .raised relative to your duties regarding House Bill 184 and 
Ho� Bill 185. 

The ul\plications ofHouse Bills 184 and 185, when taken as a whole, reveal a 
legislative i#�nt fo accomplish two major functions not previously provided for: 
To jluthorize' tJie �cqUJSitioJi of .time certificates of deposiis by the State for 
matUrities of. "noHess tliai1 thirty days" and to more closely correlate the rate 
of return on -suCb.: time deposits to the Federal treasury bill rates while 
nlaintahiliig a p�ifilum' rate favorable to the State. Reference to the prior statute 
will indicate''• IeSidleXible system for computing premi� return on time
deposit certifi�teliilfd further.that time deposits ·of a maturity from thirty days 
through, flftyonirt�:days:weie statutorily prohibited as state investments. Reading 
the amendmentS of.Ho�,Bills 184 and 1$5 in relation to the1prior statute assist 
in resolving tile apparent ambiguities you have raised. 
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You first not13 some confusion regarding the amended language stating, 
" . . .  for the time deposits maturing after thirty (30) days, but within fifty-nine 
(59) days, the rate will be equal to the quoted bond equivalent rate for U.S. 
treasury bills of like maturity . . .  " House Bill 184, P.2, Ls. 12-15 ;  House Bill 
185 ,  P.2, Ls. 27-30. You interpret this language to mean that the words "like 
maturity" require a distinct bond interest rate be established by the State 
Treasurer for time deposits maturing on days thirty-one (31), thirty-two (32), 
thirty-three (33), etc., consecutively through the fifty-ninth day based upon the 
treasury bill bond equivalent rate for U.S. treasury bills of a maturity of a 
comparable number of days. As you have indicated, the bond equivalent rate 
quotations are issued on a weekly rather than daily basis; therefore, a bond 
equivalency quotation is not avail!lble for each of. the consecutive dates for 
bonds maturing within days thirty-one through fifty-nine. Such an interpretation 
may be excessively restrictive from an administrative standpoint and in terms of 
legislative intent. 

With respect to the interest rate provisions regarding tinie deposits maturing 
between thirty and sixty days, a liberal and flexible interpretation of the 
language of such provisions will promote the public policy supporting the 
statutes and likewise conform to the legislative intent in enacting such provi� 
sions. In line with the general principles of statutory interpretation, this office 
views the language above quoted to mean that the State Treasurer may establish 
the interest rates on time deposits maturing at a period which is not specifically 
quoted in the treasury bill quotations to be the highest borid equivalent rate 
quoted for treasury bills of the duration nearest the maturity period on the time 
deposit under consideration. Su�h interpretation will allow for the administra� 
tive flexibility necessary for the State Treasurer to reasonably carry out .the 
purpose of the act and additionaJJy secure the highest rate of.return on state 
time deposits while conforming to the established federal money market relative 
to treasury bills. 

Secondly, you question the apparent omission from the statute of thirty (30) 
day and sixty (60) day time certificates. As you know, the provisions relatingto 
the applicable interest rates for time deposit certificates refer to certificates ofa 
duration "after thirty days but within fifty-nine days'' arid furthei: for time 
certificates· "after sixty days," thus technically omitting the thirty day and.sixty 
day time certificates. From a purely technical standpoint, it would appear that 
no provision is made for the establishment of interest rates on the thirty day and 
sixty day time deposit certificates; howe�r. again it is necessary to .view the 
legislative intent and underlying policy qf the statute as a whole i ndete{lliliiing .  
whether such omission was in fact intentional. liis my conclusioll.sui;h oijlisliioil 
was not intended by the Legislature, but rather occurred as a result of�.cleri.c81 
error. 

Referring you to Section 67-2742 of House Bill 184 and Section 57-131 of 
House Bill 185, you will note that such sections were amend�d to authorize time 
deposits evidenced by certificates of deposits having "a maturity of riotl�ss thlln 
thirty days." Such lan�ge would indicate a legislative intent.to authome: the 
issuance of a time deposit certificate for maturities down to and including �: 
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day time deposits_. Furthermore, upon review of Section 67-2743 of House Bill 
184, and Section 47-132 of House Bill 185 , it would appear that the legislative 
intent is to provide a procedure whereby the State Treasurer may establish an 
appropriate rate of interest for all time deposit certificates which are authorized 
by statute. This office therefore concludes that although technically the thirty 
day and sixty day time deposit certificates are omitted from the sections of 
House Bills 184 and 185 which provide a procedure for establishing an 
applicable interest rate, it is the legislative intent to include the thirty day 
deposit and the sixty day deposit within such provisions. 

Regarding the thirty day time deposit certificate, the appropriate procedure 
for establishing the · applicable interest rate shall be the procedural method 
designated f()r time deposits maturing "after thirty days and within fifty-nine 
days." Therefore, the interest rate for thirty day time deposits shall be 
determined in reference to the quoted bond equivalent rate for U.S. treasury 
bills o.f like maturity. 

Respecting the sixty day time deposit, the appropriate procedure to be 
followed in establishing the interest rate shall be by reference to "the average 
rate bid for U.S. treasury bills at the most recent auction proceeding the first 
day of each calendar month during the year plus an additional premium"; that 
premium being the same as is applicable for time deposit certificates of a 
duration lying between the periods of sixty-one days through ninety-one days. 
The use of such procedure for determination of the appropriate interest rate on 
sixty day time deposits conforms with the legislative intent and the public policy 
for which the statute was enacted. 

Finally, you have noted that the U.S. Treasury Department auction for two 
hundred seventy-three day treasury bills has been cancelled; such cancellation 
occurrmg prior to the passage of House Bills 184 and 185 by the Idaho 
Legislature. The cancellation of the U.S. Treasury auction for two hundred 
seventy-three day treasury bills tends to create a latent ambiguity in the language 
of House Bills 184 and 185. Both bills contain language to the effect: 

' . . .  oq all other maturities the rate shall not exceed the average rate bid 
for United States treasury bills at the most recent auction proceeding the 
first day of each calendar month during the year plus an additional 
premium as hereinafter calculated . . . .  for time deposits maturing after 
one hundred eighty-two (182) days but within two hundred seventy-three 
(273) days, the rate shall be the treasury bill rate for two hundred 
seventy-three (273) day treasury bills plus a premium of seven and one 
Jlalf per cent{7W�) ofsaid treasury bill rate; . . .  " House Bill 184, P.2, LS. 
15.19 arid LS. 26-3l; House Bill 185, P.2, LS. 29-30 and P.3, u. 1-5. 

You have questioned whether the cancellation of the two hundred seventythree day' treasury bill auction has' the effect of prohibiting the State from 
purchasing time deposits ofa maturity of one hundred eighty two days through. 
two hundred seventy.three days. 

· 

Agam fuivmg iii rilind the legislative intent and public policy supporting the 
enactinenfof-House Bills 184 and 185, this office concludes that during the 
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period for which the two hundred and seventy-three day treasury bill auction is 
not conducted, tlie State Treasurer should resort �o the quoted bond equivalent 
rate for U.S. treasury bills of a similar mat�ty_in the same · manner as is 
appropriate for time deposits maturing between;days thirty-one and flfty�nine. 
The particular language which relates to interest rates . on time certificates of a 
duration from one hundred. eighty-two days to two hundred seventy-three days 
states specifically that; "the rate shall not exce�d pie average rates bid for U.S. 
treasury bills of the most recent auction;" ther�fore, from an administrative 
standpoint, you would be in compliance with the.provisions so long as the bond 
equivalency rate relied upon for the particular time certificate under considera
tion does not exceed the last two hundred seventy-three (273) day treasury bill · 
auction interest rate. Where the quoted bond equivalent rate for the time 
certificate of a particular duration does in fact exceed the average interest rate 
bid for U.S. treasury bills at the last conducted auction for two hundred and 
seventy-three day treasury bills, you then may resort to the average rate bid at 
the last conducted treasury bills to detennine the baSic applicable interest rate to 
which the seven and one half per cent (7*%) premium applies. 

You should note that the particular language regarding the most recent U.S. 
treasury bill auction in House Bills 184 and 185 is identical to the prior law. 
Therefore, such language should be construed in the same manner as it was prior 
to enactment of House Bills 184 and 185 wherever possible. The a�ove 
interpretation is in conformity with the legislative intent and public policy of 
the bill. Such interpretation conforms with the federally established money 
market system for treasury bills and by the same token is within.the reasonable 
and practicable administrative perf�rmance of the duties of the State Treasurer. 

This analysis will provide a basis for reasonable administration of the curi'ent 
law as enacted by the 1973 Legislature. However, steps should be taken at the 
earliest opportunity to eliminate existing ambiguities in 'House Bills 184 and 
185. . ' 

OFFICTAL OPINION NO. 73-188 

TO: Steven E. Clayton . 
Acting City Attorney 
City of Hailey 

FROM: Donald E. Knickrehm 

May 10, 1973 

The Attomey General has asked me to respond to your 'letter of M.y 9, 
requesting an opinion on the provisions of Idaho 'Cade I SO-SOI as amended. I 
have included a copy of the enactment amending Section so�so1. pass¢d in the 
last Legislature and signed by. the Governor. As 81Jlended, ·Section so�s<>bnikes 
the hOlding of referendum by . any municipality in Idaho. JIUUldat9ry QP9n. the 
presentation of a petition in proper fonn. exec\)ted by twenty per cen(()fthe 
qualified electorate of the .municipality. I can find no basis in the wordµlg t?f the 
statute as amended or in the case law in Idaho for restriction of the referendum . . .  . . · · - ' - ·- ' . 

•
" 

· . . , .. , ; : 
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provisions from �pplication to annexation ordinances. There are two very old 
cases in other states, both of which turned upon the particular statutory context 
in those jurisdictions, which held referendum procedures inapplicable to annexa
tion ordinances. The same statutory context does not exist in Idaho . 

The orily other restriction in the cases upon the application of the referen
dum procedure by municipalities is found in the case of Swain v. Fritchman, 21 
Idaho 783 (1912). That case held the referendum procedure inapplicable to 
ordinances levyiilg taxes, but again the decision .was based upon the. wording of 
the referendum proVision and the statutory context at that time, and that 
context no · longer exists. It is our conclusion, then, that the amended referen
dun\ procedure effective JUiy 1 of this year under Idaho Code, Section 50-501 as 
amended, does apply to annexation -Ordinances at least insofar as the referendum 
ptocedtire is invoked within a reasonable time of the passage of the annexation 
ordinance. It is certainly possible that a substantial passage of time might reswt 
in some vested rights in the residents of the annexed area, and raise constitu· 
tional barriers to the deannexation of the area by referendum procedure. This is 
not an issue here. 

Your second question was whether the present provisions of Section 50-501 ,  
Idaho Code, prevent any type of a referendum election from taking place in 
Hailey? Clearly, Section 50-501 as presently existent does not provide for a 
referendum as such. However, it is our opinion that there is a general authority 
in the cities of .the state to make expenditures for advisory elections where the 
city council deems that to be in the public interest. It wowd simply be a matter 
of the city council enacting an ordinance providing for the presentation of a 
given question to the electorate at a special election or the next regular election 
to be · held · in the juriSdiction. The reswts, of course, wowd not be binding upon 
the cotincil. 

OFFICIAL OPINION NO. 73-189 

TO: Marjorie Ruth Moon 
State Treasurer 

FROM: James G. Reid 

May 10, 1973 

Tl)is letter is in response t() your requat for an opinion from this office as to 
whether or not the respe>DSl"bility for clipping coupe>ns on bonds which are 

. required . to be dep�ted ·With the State Treasurer pursuant to House Bill 194 
falls on the �tate 'fij;asuret for amounts deposlted in excess of $25 ,000. 

H�� Bm 194. � llJl amendment to Section 41-317, Idaho cOde, and in 
part, reads asJoilows: . :  · . . . · . : . . . . . . •'SPJrelAI.. DEPosIT ""'." WORKMEN'S COMPENSATION INSURERS. -

, ·. (1) Fot.a111b�rity to write workJD.en's �pensation coverages in this state 
a foreign . or alien insurer shall� in addition to any other requirement 
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therefor un�er this code, deposit and maintain on deposit with the state 
treasurer of Idaho through the commissioner cash, time certificate of 
deposit assigned to the state treasurer, surety bond issued by someone 
other than the insurer, or securities eligible for deposit under section 
41-803, Idaho Code, in the amount of not less than twenty-five thousand 
dollars ($25,000). The state treasurer of Idaho sfuill keep the same in a 
safe place provided by the state or in custody for his account with a bank, 
trust department or national bank in the state of Idaho as may be 
designated by the state treasurer. All costs and expenses incurred by virtue 
of such trust agreements with banks, trust departments or nationalbanks, 
including the cost of clipping and forwarding interest coupons, shall be 
borne by the depositing insurer." (Emphasis added) 

The thrust of the amendments to Section 41 -3 17, Idaho Code, was to provide 
workmen's compensation insurers alternate means of complying with the special 
deposit regulation by allowing them to assign to the State Treasurer time 
certificate deposits or surety bonds in addition to cash or securities. In addition, 
a provision was made in the amendment allowing the State Treasurer to deposit 
these newly accepted forms of security with various banks, and at the same time, 
require that the depository bank bear the cost of clipping and forwarding 
interest coupons on eligible securities. Although there is a minimum of $25,000 
which must be deposited with the State Treasurer, this ·certainly cannot be 
construed to mean that any sums deposited over $25,000 would require the 
State Treasurer to bear the responsibility of clipping and forwarding interest 
coupons. · 

Therefore, it is the opinion of this office that House Bill 194, which amended 
Section 41-317  of the Idaho Code, in no manner requires the State Treasurer to 
assume any responsibility for the clipping and forwarding of interest coupons on 
eligible securities deposited with the State Treasurer pursuant to the Code. 

OFFICIAL OPINION NO. 73-190 

TO: Jerry Shively 
President, Idaho Falls Education Association 

FROM: James R. Hargis 

May l l ,  1973 

We wish to respond to your letter of May 4, 1973, concerning the eligibility 
of certain candidates for your forthcoming trustee elections in District ://J}I/ ·· · 

You have asked whether or not a teacher and the spouse ofa teachen:an be. 
eligible for candidacy and, if elected, can serve on the board of trustees; Matriage 
alone is no bar to candidacy for any office nor is it a bar to eligibility to serve so 
long as the marriage does not otherwise change the qualifie,ations to serve;' i.e., 
citizenship or residency. 

· 

However, your q�estions do not really involve · qualifications or eli�oility. 
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Rather, your que_stions have to do with the contractual relationship between the 
candidates, if elected, and the board or the candidate's spouse's contractual 
relationship with the board. 

Section 33-507, Idaho Code, specifically prohibits members of the board of 
truStees having a direct or indirect pecuniary interest in any contract with the 
dlsmct. The pertinent language of Section 33-501,ldaho Code is as follows: "It 
shall be Unlawful for any trustee to have pecuniary interest directly or indirectly 
in any contract or other transaction pertaining to the maintenance or conduct of 
the school district, or to · accept any reward ·or compensation for services 
rendered as a trustee." We do not believe this language is susceptible to any 
interpretation other than a contracting teacher falls within its restrictions. This 
wowd appear to mean that Mr. Begley, the teacher-candidate, could not contract 
with the trustees as a teacher should he be elected to the board. He can be a 
teacher or a board member, but not both. The decision as to which position he 
chooses to accept should he be elected, is his. The fact that he is a teacher does 
not affect his eligaoility to serve on the board of trustees. But as a trustee he may 
not enter into any contract with the board as a teacher employed by that board. 

The above cited section of the Code also makes it unlawful for a board of 
trustees .  to enter into a contract with the spouse of a member of the board, 
where the contract requires the payment of district funds to the spouse. This is 
based. in part on the manner in which persons in Idaho hold community 
property. Therefore, while Mrs. Ferguson may be a qualified candidate and may 
be elected, the board may not enter into a contract with Mrs. Ferguson's 
husband. 

OFFICIAL OPINION NO. 73-191 

TO: . Dean G. Huntsman 
. · Executive Secretary 

. .  Idaho Association of Commissioners & Clerks 
FROM: Warren Felton 

May l l ,  1973 

· Youbli¥e asked two questions relating to "actual and necessary expenses." 
�fust q��on was: 

· · 

"Frequently the question comes up in various counties as to whether or 
not it :is legal for County Commissioners to. include as "actual and 
necessary. expenses,". mileage charges in traveling to and from their home 
to attend meetings at. the comity courthouse, or other meetings pertaining 
to cowity business." . 

· 

There is much Jaw in Idaho on this subject, however the cases and statutes 
tend to :confuse. one rather than.being too instructive. However, we will attempt 
to lead you through these cases and lavis. The case of Corker vs. Pence, 12 Idaho 
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1 52 has the following to say on this subject: 

"In the second cause of action the informer alleges the. collection of illegal 
fees by the respondent, in that he presented a claim for $6 for board while 
attending meetings of the board. In Stookey v. Board, 6 Idaho, 542, 57 
Pac. 312, Reynolds v. Board, 6 Idaho, 787, 59 Pac. 730, Clyne v. Bingham 
County, 7 Idaho, 75 60 Pac. 76, this court held that an officer was not 
entitled to compensation for his board. In 1901 ,.after the above cases had 
been decided by this court, the legislature by an act approved March 14, 
1901 (Sess. Laws 190 1 ,  p. 227), defmes "actual and necessary expenses," 
and includes therein all traveling expenses incurred by any county officer 
when absent from his residence in the performance of duties of his office. 
This was clearly intended to allow to the officers their board when absent 
from their residence in the performance of the duties of their office. That 
being true, the board was authorized to allow the respondent his claim for 
board when absent from his residence in the performance of his official 
duties." 

· 

Now it is also true under Sections 31-703 and 31-704, Idaho Code, the 
county has to be divided into 3 districts as nearly equal as may be in population 
and that one county commissioner must come from each district. As said in 
Stover vs. Washington County, 63 Idaho 145: 

"The cases of Rankin v. Jauman, 4 Idaho 394, 39 Pac. 1 1 1 1 ,  andMiller v. 
Smith, 7 Idaho 204, 61 Pac. 824, relied on by respondents, are not 
thought to be decisive of this case. There the compensation of com
missioners was fixed at a per diem wage; and it was held in the Jauman 
case that this per diem allowance could only cover the actual number of 
days the Board was in session. The Miller-Smith case dealt with official 
misconduct for which the coinmissioner was removed. It is true that both 
per diem wages and traveling expenses were involved in the decision of 
these cases, but neither the circumstances nor the statutes there considered 
are involved here. The latter case dealt with a serious abuse which had 
sprung up and required reprimand. We are dealing with an entirely 
different statute, fixing an annual salary and authorizing the payment of 
"actual and necessary .expenses" to a commissioner "when· absent from his 
residence in the performance of the duties of his office." The st�tute 
requires the county to be divided into three commission districts, (sec. 
30-604, LCA.) and one commissioner to be elected from each district; so 
that it is not practicable for more than one commissioner(o be a r,e8fdent 
in close proximity to the coun house; and yet each is requirea ·to attelid 
the meetings of the Board. It was said at the hearing by one witlless; that 
the deceased had phoned that he would go by the dealen on his:way to 
the Board meeting and order a load of coal · delivered to an•indigenfcounty 
charge. This is adverted to merely to illustrate one of the Wried and 
sundry duties of a commissioner. (Emphasis added) 

As stated in the two cases above quoted from, between 1901, (IdahoSession 
Law 1901 p227) and January 1957 (Idaho Session Law 1957, Ch 312,. Idaho · 
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Session Laws 1955 Ch 175) there was a definition of "actual and necessary 
expenses" - in the section providing for the salaries of county commissioners 
(Section 31·3 104, Idaho Code); but this provision was repealed in 1957, and the 
section was reenacted (Idaho Session Laws 1957 CH 312) with wording 
somewhat different and the definition _ was deleted. The title of the new act is 
not helpful; it merely states that Section 31-3104, Idaho Code, as amended is 
repealed and that the new provision provides for the salaries of county 
commissioners. It can and has been argued back and forth that the repeal of the 
definition of "actual and necessary expenses" iri effect does away with the basis 
for the statements in the above quoted cases and. puts us back where we were 
before the 1901. enactment of the definition of "actual and necessary expenses." 
This would mean that county commissioners could only consider those expenses 
"actual and necessary" which were referred to in the cases of Stookey vs. Board, 
6 Idaho 542 , Reynolds vs. Board 6 Idaho 787 and Clyne vs. Bingham County 7 
Idaho 73. In that case an officer could not collect board but would have been 
allowed to collect mileage and possibly room or stabling a team used in going 
from place to place under "actual and necessary expenses." See also Rankin vs. 
JtDJman, 4 Idaho 53, Miller vs. Smith, 7 Idaho 204 and Panting vs. Isaman , 7 

. Idaho 581. However there is another statute which deals with this matter in a 
somewhat oblique manner. It is Section 31-3105, Idaho Code. The first portion 
of the section deals with county commissioners earning more than $5 ,000 a 
year, and requires that they devote full time to the offices they hold as county 
commissioners. The last clause of this section reads as follows: " . . .  provided 
that in counties whose county commissioners receive $5,000.00 .or more per 
annum, the county commissioners shall not be entitled to their hotel expenses 
incurred while at the county seat." Idaho has had a provision like this since 
1913, {1913 Idaho Session Laws Ch 194 sec. 2). This section by necessary 
implication implies a number of things such as the fact that all county 
commissioners should be entitled to mileage and board while at the county seat, 
and also that county commissioners earning less than $5,000.00 a year are also 
entitled to their hotel expenses while at the county seat. 

Thus after considering the cases and statutes, a general rule begins to emerge 
as to county commissioners: they may, where they do not live in the county 
seat, charge mileage and board, that is meals, while at the county seat on official 
business, as weff as away from the county seat on official business. This writer 
believes that by logic and good conscience this must be limited so that such 
charges as board_ &nd - fodgings are not charged while at the person's town of 
residenee. The Cases cited herein support this view. Also as to county com
missioners earning less than $5,000.00 a year; they may also charge for hotel 
accommodations when . they are away from their homes while at the county seat 
attending to their business as cotinty commissioners. 

As to the second.question, you ask whether other county officials and county 
employees c_ome -tinder the same provisions as above explained for county 
comIDiSsioners; -

' . 

Ones .that �action to this might be public officials should all be treated alike, 
so other officials should also be . under _the same rules, but there are a number of 
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reasons why this. may not necessarily be true. For one thing county com
missioners are required by law to live in different areas. of the county but must 
go to the county seats to transact much of their business. !4ost other public 
officials can choose whether they will live at the county seat, or at or near their 
regular place of duty. They thus are not forced into the same amount of travel as 
are county commissioners: There does not appear to be any statute relating to 
this question and thus under Article 12, Section 2 of the Idaho Constitution the 
county commissioners could meet and pass an ordinance upon this subject. 
Understandably the answer to this second question depends to a great extent on 
the sound discretion of the county commissioners of the various counties. The 
county commissioners do have to use good and sound judgment in such a 
situation and their decisions might have to stand up to court tests if some of the 
other officials or citizens were dissatisfied with the decisions of the com
missioners of some particular county. 

If a county employee was required by the county commissioners to work a 
long way from his home it might be that the commissioners of a particular 
county could allow him to collect "actual and necessary expenses" mileage, or 
board or room or some combination thereof; on the other hand, they might not. 
It depends upon the circumstances and the discretion of the commissioners. 

Thus in answer to your second question, it can only be replied that since the 
legislature has not spoken on this subject the county commissioners of·the 
various counties control the matter - each group for their own county, and the 
answers could differ widely depending on the various situations. 

OFFICIAL OPINION NO. 73-192 

TO: Michael L. Frost 
May 1 1 ,  1973 

Director, Clearwater Valley Regional Planning Commission 
FROM: Donald E. Knickrehm 

We are pleased to respond to your request for an Attorney Genei:al's opinion 
on the question of whether a Board of County Commissioners must wait· for a 
recommendation from the County Planning and Zoning Commission, and 
whether the County must hold a public hearing, prior to the graritfug of a 
rezoning application. · · 

· 
· 

In our opinion, the answer to both is affirmative .. The provisioits of Sections 
31-3801 , 31-3804, 50-1204, 50-1205 and 50-1210, /daho Code, make it clear 
that a County Board of Commissioners can neither adopt nor amen� zoni.Dg 
ordinances without first being in receipt of reco1J111.1en�tions thereQ� by'. tf1e. · 
County Planning and Zoning Board, and subsequently holding a pµ)?licJie�g 
thereon. In regard to the hearing requirement, the Idliho Supreme CourtJu.st �t 
month, in the case of Citizens for

.
Better Government v. Villley Cotinif· (No. 

1 1094, filed April 4, 1973), affirmed the decision of a District Court th&t a 
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Valley County Zoning change adopted without prior hearing was void. The law 
is clear. Enac�ent of a zoning ordinance by the Nez Perce County Commission 
prior . to rece�pt of a County Planning and Zoning Commission recommendation 
thereon, and without a public hearing after proper notice is contrary to the 
mandate of the law authorizing Idaho counties to enact zoning regulations. 

OFFICIAL OPINION NO. 73-193 
No opinion is assigned to this number. 

OFFICIAL OPINION NO. 73-194 

TO: William J. Murphy 
Administrative Assistant 
Office of the Governor 

FROM: Clarence D. Suiter 

May 15 ,  1973 

You recently requested information from this office relevant to certain 
aspects of the Idaho State Tax Commission. You requested that a numb�r of 
proposals be .examined by us and solicited our opinion relative to the feasibility 
thereof. Our observations are as follows: 

You ask whether the Governor may designate which of the commissioners 
shall serve as chairman of the Tax Commission. The answer to the query is 
contained in Idaho Code, Section 63-506 where it provides specifically that; 

"The commission shall meet within thirty (30) days after the appointment 
· and confinnation of its members, at which time it shall elect one of its 
. members chairman . . .  " 

You then . ask whether the Governor may legally designate the areas of 
adininistrative responSibility with which each commissioner will be charged. The 
answer to that query is also contained in Idaho Code, Section 63-506, where it is 
stated: 

· 

"The coJDmisSion shall . delegate to each member of the commission 
responsibllify for administration and control of one or more departments 
of �tion and responsi'bility for the functions of that department . . .  " 

. You , then ask ,whether the Governor could designate new administrative 
positions within the Tax Commission which would have administrative authority 
over one or all of the individual tax commissioners. The answer to this question 
is a bit mor� f:omplex than the answers to the first two queries because it 
involy"s ·the' e�f.ire scope

. 
of separation of powers of the branches of governmen� 

all mixed'in with. constitutional. and statutory directives. To try to cut through 
the . smog and. swrllnariZe the. conclusion briefly' it seems abundantly clear that 
without le8isliltlve authorization to do so, the Governor can neither establish 
new administrative positions within the Tax Commission nor indirectly establish 
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a system whereby any authority over the Tax Commission or commissioners can 
be exercised beyond the grant of power given to the Governor by the 
Constitution and our statutes. Exactly wliat you mean by "adrtiillistrative 
authority" is not known, but it is assumed that you mean, in the final analysis, 
some control over one or more individual· commissioners' function or functions 
connected with official duties. 

Subparagraph ( d} in your note is moot except for the last sentence and it 
seems to me that any action in the nature of . that which you propose would 
require legislation to accomplish. Perhaps if I had specific proposals to analyze, 
the answer might be different but my imagination is not fertile enough to devise 
possible exceptions. 

You also ask under what conditions may the Governor acquire the resignation 
of one or all of the tax commissioners prior to the expiration of their terms of 
office. Once again, I cannot imagine any circumstances under which this 
proposal would be possible, but if you have something in mind, I could 
conceivably fit it in, or at least think about it. 

Regarding the chairman of the Tax Commission, you ask whether he may 
designate the areas of administrative responsibility which are assigned to each 
commissioner without individual concurrence. First of all, the chairman may not 
singly designate an area of administrative responsibility for an·. individual 
commissioner but a quorum decision that an individual commissioner shall have 
the responsibility for any given area does not require the concurrence of the 
designee. • 

The answer to the second question concerning the tax commission chairman 
and his establishment of merit system positions which would have a\Jthority over 
other commission members must be answered in the negative except in the case 
of the establishment of positions with the concurrence of a quorum of 
commission members, and then the authority of such designated merit. system 
employees would only extend to ministerial type tasks or duties as the 
responsibility for discretionary decisions must rest with commission members 
and any delegated discretionary decision-making must always be subject to 
ratification by commission members. 

· 

The third question involving the chairman of the Tax Commission is difficult 
to answer because the basic premiSe is erroneous; that is, the chairman of the 
Tax Commission does not assign areas of administrative respoilSibility as is 
pointed out above. However, the Commission must delegate to each member 
responsibility for administration and control . of one or more ·department of 
taxation by the mandatory language of Section 63-506, ldahfJ ·Code, but .the same section seems to require that the commission as a whole, or at least a 
majority thereof, must act in the policy making areas. 

Your final question relating to possible reorganization of the Tax �omfiiission 
under SJ .R. 132 will have to be answered in the negative; for the .rea5on tbit the 
Tax Commission is not an executive agency and therefore not in�udedjn the 
reorganization contemplated by SJ �R. 132, but rather the Tax C()ritJniW<>n .is 
constitutionally created almost as a separate but equal entity. · · · · '  
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· OFFICIAL OPINION NO. 73-195 

TO: L. Clark Hand, Col. 
Idaho State Police 

FROM: James W. Blaine 

73-195 

May 16, 1973 

Section 49-1 1 13 ,  Idaho Code, authorizes the issuance of a citation for a 
traffic offense for which the defendant is not taken into custody, on certain 
occasions, but by the signing of the citation, the defendant is given the 
opportunity of appearing before the proper court within five days. 

Section 49-1 1 15,  Idaho Code, authorizes the person arrested for certain 
traffic violations to appear in a court other than the court that has jurisdiction 
over the . traffic offense when it is mutually agreed between the officer and the 
defendant that such appearance would be more convenient to both. 

It has come to the attention of this office that there have been numerous 
occasions where the officer has extended this courtesy to motor vehicle 
operators to whom they have issued traffic citations and, when such defendant 
does appear, there is a plea of not guilty. In this event, it would then be 
necessary for the officer to lea\re his regular post to attend court in another 
jurisdiction and it also places an additional burden upon the prosecutors and 
magistrates of the jurisdiction other than the one witbin which the offense was 
committed. It is my ·understanding under Criminal Rule 20, promulgated by the 
Idaho Supreme Court, that in these instances the cases are being referred back to 
the court in which the offense was committed. This procedure takes additional 
time and work on the part of the clerks, magistrates and prosecutors. 

I am therefore suggesting to you that you advise your officers that, before 
agfeeing to allow a traffic violator to appear in a court other than in the county 
where . the offense took place, to ascertain with a fair degree of accuracy that the 
defendant intends to enter a plea of guilty. If such can not be obtained to the 
satisfaction of the officer, the defendant should be processed within the county 
where the offense took place under the regular procedures. 

The proVisions of the .above statute were meant, of course, for the benefit of 
the traveling public, and the discretion is solely with the officer. This discretion 
should be executed judiciously, courteously and with the best interest of all 
parties concerned. 
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. OFFICIAL OPINION NO. 73-196 

TO: M. D. Gregersen 
Director_, Occupational Ucense Bureau 

FROM: W. Anthony Park 

. 244 

May 16, 1973 

I am in receipt of your request for an opinion on Title 31 , Chapter 28, 
Section 8,Idaho Code, which provides as follows: -

"31 -2808. Making Final Disposition of Dead Human Bodies Prohibited. -
No coroner or person acting as coroner who is a licensed funeral director 
or a licensed embalmer, owner, proprietor or employee of any establish
ment engaged in making final disposition of dead human bodies, and no 
establishment with which such coroner or person acting as .  coroner is 
associated, shall, except for ambulance services, perform any of the 
services of a funeral director or embalmer or furnish any materials 
connected with or incidental to the final disposition of the body of any 
person whose death is required by law to be investigated by such coroner 
or other person acting in that capacity. Any person who · violates this 
section shall be guilty of a misdemeanor. Provided, however, that the 
provisions of this. section shall not be applicable in counties. wherein there 
resides only one licensed funeral director or licensed embalmer." 

You have asked that the following questions be answered: 
(1) Must the coroner refraUi from performing any services as a mortician 
wherein· he has been required to function in the capacity of coroner since 
another mortician is now available? 
(2) Is the coroner obligated to inform the other mortician of all or any 
such cases? · 

(3) At what point in time would the exception no longer apply after a 
county has gone from one to more than one licensed funeral director or 
licen�_d111ortician? 

· 

To answer your questions I would prefer not to respond to them in numerical 
order s1,1bmitted, but to answer the questions generally with a direct ,esponse in 
th�J1uestions as a conclusion. 

· 

. : - . ] am unable to determine from your question whether the eoroner. in que.stion 
(w)lo is a mortician) was elected in the last general election and whether or not 
th� second mortician moved into the same county after the past general election. 
I,..Will assume for purposes of this opinion that the mortician in question was 

"elected at the last general election and prior to the second mortician entering the 
. county. Obviously this statute clearly prohibits a mortician serving as co�oner in 
· a county where more than one mortician resides. There is nothing in the. sU.tute 

indicating the intent of the legislature that the prohibition "Uiere� w� t<) have 
any other than prospective application. Had the statute contaiii_ed ex post facto 
application, it would haw been prohibited under the provisions of Article I, 
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Section 9, Clause 3 and Article I, Section 10, Clause 1 of the United States 
Constitution and Article I;  Section 16  ofthe /daho Constitution. 

If. the resignation of a coroner, or the inability of the coroner to act was not 
otherwis_e provided for, it would follow that a coroner, notwithstanding that he 
comes within the definition of Title 3 1 ,  Chapter 28, Section 8, Idaho Code, 
could complete his tenn of office. However, Section 5 of the Act provides that 
the ·district judge may discharge the duties of the coroner or he may appoint 
someone within the county to serve as coroner with like authority and subject to 
the same obligations and procedures as an elected coroner. 

It is obvious to me that the intent of the· legislature in providing the 
prohibition contained in the Act intended to eliminate a situation where an 
elected official could obtain benefits in a private occupation by reason of his 
office� For instance, a family of a decedent would be reluctant to move the body 
from one mortician's office who happened to have the remains by reason of his 
office to another mortician's place of business, and thus, there would be the 
element of a conflict of interest. It would seem most reasonable, and in 
comport, with the standards of morticians, that the coroner in question resign, 
thus allowing . the district judge to appoint or assign some other person other 
than a mortician to serve in the capacity of a coroner. 

You understand that I am using the term "mortician" in the sense of 
encompassing all of the prohibited persons in Section 8 of the Act. 

The answer to your second question is negative. 'f4e obligation is to inform 
the family members . . This would also hold true to the disposition of indigent 
remains to be buried by·the county. 

I believe that the answer to your third question is contained in the body of 
the foregoing dissertation. It is obvious, of course, under no circumstances could 
a coroner so proscribed by the statute serve longer than his present term if more 
than one morticiari resided in the county. More than that, it is my conclusion 
that the coroner in question should resign and appropriate procedures be 
initiated by the district judge for appointment of a successor. 

OFFICIAL OPINION NO. 73-197 
May 18,  1 973 

TOi R;Keith HigSinson . 
Director, Department of Water Administration 

FROM: Nath8n W. Higer 

You bllve aslced whether or not the co�ty auditors and treasurer in a county 
which has a water district must collect the charges made by the watermaster for 
delivery. This will involve an interpretation of I.C. § 42-610-618  inclusive. 

l will briefj.y discuss the pertinent portions of those statutes: 
I.C. § 42-610 provides that the watermaster SHALL file with the county 
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auditor-recorder a statement showing . .  proper distribution of .a11 ·· expen�s for 
distribution. The . charge to canal compariies "SHALL be collected iii. the manner 
provided by law for the collection of other taxes . . .  " 

§42-61 1 provides that the watermaster is to present his bill fo� payme�t to 
the county commiSsioners . who SHALL order a warrant issued. Then the 
"auditor and recorder of said county SHALL add the amounts charged to the 
land of the users . . .  to the taxes of said land or ditches . . .  which SHALL be 
collected along with other taJ(es . . .  " · 

§42-612 provides that a budget shall be prepared at the water district annual 
meeting. 

&42-613 provides that said budget (42-612) SHALL be filed with . . .  the 
county auditor . . . Each auditor ... . SHALL immediately make up �a roll 
showing the amount of said budget to be collected by his county . . .  When said 
roll is completed, the county auditor SHALL deliver :the same to the county 
treasurer for collection . . .  The courity treasurer, upon receipt of said roll, 
SHALL open a special account to be known as Water District 
Funds . . .  " 

§42-616 provides that said "water district SHALL have the right to collect 
any charges due and unpaid, by civil action, said action to be brought in any 
court of competent jurisdiction, in the name of the county tre!ISurer to whom 
such charges are payable . . .  " 

§42-618 provides that the water district MAY decid'e to have the watermaster 
collect the charges himself instead of as outlined above, which decision must be 
made at the annual meeting of the water district . 

. The laws quoted above provide, of course, a very comprehensive method of 
collecting the charges of water distribution. The legislature apparently recog· 
nized the difficulty a watermaster rilight have in collecting and directed the 
county auditor and treasurer to be the collecting agents through the tax rolls. I 
think it is quite obvious from the mandatory language used by the legislature, 
that the respective counties are required by law to collect the assessments 
through its taxing procedure. 

Therefore, unless the water district decides to authorize the watermaster to 
collect the assessment directly as provided in §42-618, the counties are 
obligated by law to collect the water assessments as provided above and in the 
same manner as other taxes are collected. · · 

OFFICIAL OPINION NO. 73-198 
May 18, 1973 

TO: Representative Emery E. Hedlurid 
FROM: W. Anthony Park 

The question is, "May � resident of Kootenai County register his niotOr 
vehicle in Benewah County." 

· · 
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The controlling Idaho Corle Sections do not permit a resident of one county 
to register liis m�tor vehicle and obtain the plates therefor in a county other 
thari his county of residence. 

The provisions of Idaho Code Sections 49-108, 49-109 and 49-1 13 provide 
that the ownei: of a motor vehicle must apply to and obtain from the assessor of 
the county in which the owner or applicant resides the registration and the 
plates for such vehicle; There are certain exceptions for lienholders, manufac
turers, dealers and foreign registered vehicles, who must apply to the Com
missioner ofLaw Enforcement for such registration and plates. 

ThiS office has contacted Mr. Virgil King, Ada County Assessor and he will be 
advising you by separate cover of the motor vehicle registration by mail 
procedures recently adopted for use in Ada County. 

OFFICIAL OPINION NO. 73-199 

TO: Dr. Darrell W. Brock 
State �boratory 

FROM: Paul J. Buser 

May 22, 1973 

On May 2nd we received a request from you to answer an inquiry directed to 
you by Mutual of Enumclaw, an insurance company based in Spokane. The 
Enumclaw letter stated: 

Dorothy Kohlhepp - deceased victim of auto accident 3/10/73 

.Vasser-Rawls funeral home of Lewiston, Idaho indicated to me that a 
blood test .was made on Mrs. Kohlhepp, an auto accident victim, and sent 
to your office. · 
Our company insured Mrs. Kohlhepp, and in our accident investigation, we 
need the blood alcohol reading taken by Vasser-Rawls, and also what level 
is indicated by law to constitute drunkenness. 

· 

Thank you, 
/s/ John Scrivner 

Section 49-1016, liS amerided,Idaho Code, requires the following: 
The administrator of enVironmental protection and health, jointly with the 
various county coroners, shall provide a system and procedure whereby all 
morticians in .the state ofJdaho shall obtain blood samples from all 
pedestrialls �d motor vehicle operators who have died as a result of and 
contemporaneously with an accident involving a motor vehicle. 
All inwstiga°ting police officers shall report such fatalities to the county · 

cc>roner or follow the procedure established by the joint action of the 
board and the various coroners. 

Th.e· blood sample, with such information as may be required, will be 
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delivered to . the administrator of environmental protection and health. or 
his designee. Upon receipt of such sample the administratonvillcause s\lCh 
tests as may be required to detennine the amount of alcohol, narcotics and 
dangerous dr�gs contained in such sample. 
The results of such tests shall be used exclusively for statistktil·purposes 
and the sample shall never be identified with the name of the deceased. 
Any · person releasing or making public such infonnation other than as 
herein prescribed, shall be guilty of a misdemeanor. (Emphasisadded) 

In light of this statute, the state laboratory should not release blood sample 
infonnation to inquiring insurance companies. The law can be reasonably 
interpreted to allow release of such information to county coroners and law 
enforcement officers conducting criminal investigations. However, insurance 
companies seeking results of blood sample tests must · be denied access by the 
laboratory. Said companies may seek production through the legal process. 

There is an obvious legislative intent to protect the integrity of the deceased 
and those close to him; Release to insurance companies would be considered 
"public" in terms of the statute and is therefore proscribed by law. 

OFFICIAL OPINION NO. 7�-200 

TO: Floyd C. Robinson 
Mayor, City of Franklin 

FROM: Warren Felton 

May 25, 1973 

The Attorney General, Mr. Park, has asked me to answer your recent letter 
concerning whether or not citizens can tape record your city council meetings. 

First it must be remarked that under Section 59-1024, Idaho Code, the 
. meetings of your city council must be public except for executive sessions, The 

section reads as follows: 
"59-1024. Meetings to be open - Executive sessions. - All meetings, 
regular and special, of boards, commissions and authorities created by or 
operating as agencies of any county, city or village not now declared to. be 
open to the public are hereby declared to be public meewie;S open to the 
public at all times; provided, however, that nothing contained in this act 
sh� be construed to prevent any sucli board;• commisSion or authority 
from holding exeeutive sessions from which the public is excluded; but no 
ordinances, resolutions, rules or regulations shall be finally adopted at such 
executive session." 

On the other hand it is up to the mayor · and city . council to 'provide 
reasonable rules for the conduct of the city council meethigs, Section 50-602, 
Idaho Code. The mayor presides over the meetings; determfues �,the: order of 
business and the city council may prescribe reasonable ·r1.lles f0r, Sucb.'rneetings. 
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If the city at _ present lacks any rules as to tape recorders, if the persons 
recording the meeting do not interfere with the conduct of the meeting, they 
would, in all likelihood, be within their rights to record the happenings at the 
meeting. If these persons, did, on the other hand, interfere with the council 
meetings, the mayor and council could take such steps as were necessary to 
restore order and allow continuance of the council meeting. 

The_ city council could pass an ordiruuice or make rules for the conduct of its 
meetings which would deal with tape recorde�. They could probably legiti
mately provide that such meetings would not be recorded if this will tend to 
keep order fu - meetings and will serve some other legitimate purpose. In Gowey 
vs. Siggelkow, 85 Idaho 574, 587 to 588 a village council had appointed a 
chairma1i and then tried to remove him as chairman. He refused to be dismissed 
as cluiirman arid the Court said the council could dismiss him as chairman. The 
Idaho Supreme Court quotes with approval a Minnesota case, Childs vs. Kiichli, 
53 Minn.147 , 54 N.W. 1069, where it was said: · 

"A clty council is a local legislative body, and in creating it the legisi11ture, 
by implication, within the limits prescribed, confened upon it all the 
powers and privileges in the manner of conducting their own proceedings 
uswilly recognized by parliamentary law a8 belonging to such bodies; and 
it would - require a clear and explicit expression of legislative intention to 
that effect to justify the conclusion that it was the design to deprive this 

- city council of the universally recognized parliamentary right of con
trol . . .  "; 

See also 4 McQuillin,Municipal Corporations, Section 13.42. 

Thus, if there is some good reason to do so the city council should be able to 
control its own proceedings to the extent of disallowing recording devices 
without violating Section 59-1024,Idaho Code. 

OFFICIAL OPINION NO. 73-201 

TO: Tom D. McEldown�y 
Commis8ioner, Department of Finance 

FROM: James G. Reid 

May 28, 1973 

You have asked_ for an opinion from this office as to whether a corporation 
may operate; under an assumed name and if so, how such corporation should be 
licensed._ -

In anS'wer 'to yotir first question, it is the opinion of this office that a 
corporation may operate in the State of Idaho under an· assumed name. Idaho 
Code, Section 53-501, requires that any person or persons who shall transact 
busin,!lss in .the. State, of I4aho under an assumed_ or fictitious· name must first file 
in the ofii� _of- the c()unty recorder a Certificate which sets forth the_ name in 
which the --b�e� is to be conducted. _Ho!t'ever, Idaho Code, Section 54-504 
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exempts corporatlons from the assumed business name statute. 

By virtue of the exemption contained in Idaho Code, Section 54-504; it is 
therefore obvious that a corporation may operate under an assumed name. 

In response to-your sei:ond question in which you inquire as to how such 
corporation should be licensed, it would be the opinion of this office that they 
may be licensed under either the corporate name or the assumed name. In the 
case of Colorado Milling and Elevator Co. v. A. H. Procter, 58 Idaho 578, 76 
P.2d 438 (1938), the court in discussing the exemption for corporations under 
the assumed business name statute stated at page 583: 

.. In written instruments, pleadings, process, etc., misdesCriptions very 
often creep into the corporate name with what effect will be seen later, 
and a corporation may contract, acquire rights or incur obligations in a 
fictitious or trade name. Llke any individual, a corporation may assume a 
name other than its legal name and . carry on business in such assumed 
name, but in order to apply this doctrine, incorporation by some name 
must be established." 

Based on the above case, it would appear that so long as a i:orporation is duly 
incorporated or authorized to do business in the State of ldaho, it may obtain a 
license from the Department of Finance under either the name stated in the 
articles of incorporation or the asswned business name; for example, XYZ 
Corporation d/b/a ABC Enterprizes. 

OFFICIAL OPINION NO. 73-202 

TO: Pete T. Cenarrusa 
Secretary of State 

FROM: Clarence D. Suiter 

May 30, 1973 

Receipt is hereby acknowledged of your letter of May 29, 1973, regarding 
Section 34-1 706 of the Idaho Code. You ask in your letter for advice concernfug 
the above cited Section and, in particular, the reference to the "cursory 
examination of the names upon the petitions . . .  " 

· 

Specifically, Idaho Code, Section 34-170.6, provides in part: 

All petitions with attached . signature sheets will . be presented to the 
Secretary of State . . •  on the same day, and a cursory examination·ofthe 
petitions shall be made by such officer . • .  The cursory examination shall 
be made to determine whether the petitions apparently·· contain th.e 
necessary number of signatures. 

Webster� Seventh New Collegiate Dictionary. defines "ourso1'f'�· as "rapidly . 
often superficially performed: hasty." The section of ·the Idaho Cdde cited 
above provides that the cursory examination shall be mOdifie<l as'follows: . 

· 
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. (b) If the cursory examination of the signatures sheets reveals: 

( i) Erasures on any signature; 
( ii) IUegi"ble or undecipherable signatures; 

73-202 

(iii) Signatures not properly identified by all of the information 
required on the sheet; 

the officer making such cursory examination shall summarily reject such 
signa,tures and such rejected signatures shall not be counted. Each rejected 
signafure shall be drawn through with ink and initialed by the rejecting 
officer . . .  " 

We would interpret the foregoing section to require a quick evaluation by you 
of the signature sheets attached to any recall petitions with the objective of 
determining the number of legible or decipherable signatures thereon. In this 
endeavor, you may not be aided by typed or printed lists of the signatures 
contained iri the petitions for then the determination would not be yours but 
would be some other person's interpretation of what the name was on the 
petition. Correspondingly, during your cursory examination you may not be 
aided or prompted by any individuals either pro or con for once again such 
assistance would destroy the intent of the law which requires your subjective 
opinion regarding each individual signature on the petition. It was obviously the 
intent of the Legislature in enacting this statute that the Secretary of State or 
the county clerk or city clerk, as the case may be, should make � independ�nt 
quick ev3luation ·

. of the signatures contained on such petitions and that 
responsibility should not and cannot be delegated to any other officer or 
individual. 

We view the two words ''illegible" and "undecipherable" for all intents and 
purposes · as meaning the same thing and can be used interchangeably. One can 
imagine situations where the two words would have different meanings and in 
some particular situations may have to be applied differently and should any set 
of facts present itself to you that causes serious difficulty, we would be happy to 
assist in applying .the proper definition. However, it is our opinion that you may 
proceed with your cursory examination of the signature sheets on any petition 
using the wordS illegible and .undecipherable interchangeably. 

In regard· ·to the petitions presently before you - that is, the Patricia 
McDermott recall petitions - the Attorney General has assigned me personally 
to · be present. at all times while you are performing your statutory duty and 
examining these petitions for any assistance and advice we might be able to 
render y�u; If you need any amplification or further expression from this office 
in reiard foidaiW Code, Section 34-1706, please advise. · 
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OFFICIAL OPINION NO. 73-203 

TO: Tom D. McEldowney 
Commissioner, Department of Finance 

FROM: James G. Reid 

252 

June 1 ,  1973 

You have requested an opinion from this office as to whether or not an Idaho 
corporation may issue corporate stock without voting rights. 

Idaho Code, Section 30-134, addresses itself to the voting rights of stock and, 
in part, reads as follows: 

"Except as otherwise provided in the articles of incorporation, every 
shareholder of record shall have the right at every shareholders' meeting to 
one (1) vote for every share standing in his name on the books of the 
corporation . . .  " (Emphasis added) 

In Idaho Code, Section 30-103(e), it is stated that the articles of incorpora
tion for a prospective corporation must include among other things the relative 
rights, voting power, preferences and restrictions granted to or imposed upon the 
shares of each class of stock. 

Bearing the above two provisions of the Idaho Code, in mind, it is the opinion 
of this office that a corporation in the State of Idaho may issue non-voting 
corporate stock provided that the corporation, in filing its articles of incorpora· 
tion, states specifically which class or classes of stock they intend to signify as 
being non-voting. 

This opinion is further substantiated by the recent amendment to the Idaho 
Constitution, Article II, Section 4, which provides for the issuance of non-voting 
stock. 

OFFICIAL OPINION NO. 73-204 

TO: Stratton P. Laggis 
Legal Counsel 
Blaine County School DiStrict 

FROM: James R. Hargis 

June 1 ,  1973 

We wish to respond to our conversation with you this date conceiniJlg 
hearingS before the Professional Practices Commission. 

· · · · ' · · 

We wish to reaffirm that neither the State Board of Education, the 
Professional Standards Corilmission, nor any other office or agency concerned 
with education is or can become involved in the employment practices, Choices, 
or problems of a public school district. These are matters between the truStees of 
the district and the employees for applicants and candidates for pOsitions with 
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the district. We �e unawue of any administrative agency of the State which has 
statutory or other legal authority to hear and review whether employment exists 
or ought to exist between a person and the district. 

The hearing authority of the Professional Standards Commission is limited to 
those situations, adversary in nature, where certain parties listed can f"tle a 
complaint before the Commission, alleging improper or unprofessional conduct 
by a certified member of the education profession. Section 33-1255, Idaho 
Code. It should be noted that the subject of the hearing is the ethical or 
professional practices, or the competency of a teacher under a contract 
employment. The Commission's hearing authority does not extend to a review 
of -the employment practices of a board of trustees. The Professional Standards 
Coµunisiion Act, Section 33-1252, et seq., Idaho Code, is an attempt to police 
ranks of the education profession. It does not extend to the issues before a 
board . of trustees when it decides to employ or terminate a member of the 
professio1',; n()r. does the authority extend to a review of the conclusions the 
board of trustees reached on those employment issues. 

We do not wish to comment on any legal remedies which may or may not be 
available to review an employment decision of a board of trustees. But we are of 
the opinion that there is no state administrative machinery available to perform 
that task. 

OFFICIAL OPINION NO. 73-205 

TO: Jerry Brown 
AssOciate Director 

June 4, 1973 

. Treasure Valley Comprehensive Health Planning Agency, Inc. 
FROM: James W. Blaine 

You have requested an opinion from the office of the Attorney General as to 
whether or not the _dedicated fund (Abandoned Vehicle Fund), created under 
Section S of }louse. Bm 98 .of the 1973 SesSion of the Idaho Legislature, could 
be co-mingted ;With high.way funds and used for other highway purposes. 

It iS oUf: opibion that Sectfoil 5 creates a fund which would be known as the "Abandon� Vehicle ·Fu11d" and the monies therein would be used only for the 
pUrpc)se of id� . expetises, debts and · costs incurred in carrying out the 
proviSions· of iloU&e 'Bm 98� The· fact that an additional $1 .50 is added to the 
annU81 mC)tOr. vebict� license fee and is collected in addition to the annual motor 
vehicle uc:ense. fee would not cblnge the purpose for which these extra funds 
would.be usedo . . · . . . ' 

. ht. my C>piriion, as we: diseussed over the telephone the other day' there ar� nuni�rou(� of the bill .needing correCUon if it is to pw the legislature and 
beconW�:·uaefUi tom, I would be glad to discuss them with you or any other 
sroui>'afanytbii9� .· ' . . . 
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June 5, 1973 
TO: Glenn W. Nichols 

Director, State Planning & Community Affairs Agency 
FROM: Warren Felton 

I have been asked to answer your recent letter concerning the possi"bility of 
adopting a zoning ordinance containing a zoning map which does not describe 
precise zoning boundaries. 

Zoning ordinances generally contain provisions making violation thereof a 
misdemeanor and providing for prevention of unauthorized uses, as set forth in 
Sections 50-1207 and 50-1209, Idaho Code, thus such ordinances are penal in 
nature. 

It is a cardinal principle of statutory or ordinance construction that as to laws 
and ordinances which are penal in nature the statute or ordinance must be 
sufficiently certain to show what it was intended to prohibit and punish. There 
are many cases on this subject, two of them are as follows; Lewiston v. 
Mathewson, 78 Idaho 347; and State v. Blacksten, 86 Idaho 401 . 

In other words any citizen must be able to read the ordinance and tell from it 
what zone his property is in and what he can or cannot do in relation to that 
property and what actions will constitute a violation" of the law in relation to 
that property. 

The usual form for zoning ordinances is to refer to the zoning map to show 
what property is in which zone. However, it might be poSSI"ble to describe all the 
property in the city in the ordinance by meets and bounds and place the 
descriptions of the property with reference to . the various zones and thus, not 
use a zoning map; but this writer is not familiar with any zorung ordinances 
which attempt to descn"be all property in any city or county by meets and 
bounds and state which zones such property is in. This would certainly lengthen 
and complicate the ordinance. 

· · 

You have stated in your letter: 
Basically, the unique zoning concept is in the adoption of a zaning map 
without specific delineation of zoning boundaries .. The Z!>ning IJlllP would, 
therefore, be used as a guide when appi:oving conditionaluse perIJJit8. The 
zoning ordinance as proposed would .. include .. uses 11Dd .

• zo�g districts 
similar to typical ordinances. .It is envisioned that all uses wollld .be 
allowed through the issuance of conditional use permits."· · • 

· 

It would be very difficult, if not impracticable, to attenipt to drafts �ning 
ordinance which would give every citizen notice .of What zone he was m;·what he 
could do with his property and .what he could not d,o yiith.� prf)perty� 
the. concept you set out above. For these reasons, un1esS,:the.�rdp;ia9� ft�1>�: 
the property in the city or county by me�ts and bou.nds arid'spe'cifi(s.yilµi(��s 

' the property of the city or county is in,· we would·doubt tli�.,pqssl1��iypf 
canying out this concept under present Idaho law. 

· · , 
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OFFICIAL OPINION NO. 73-207 

TO: D. F. Engelking 
State Superintendent 
Departinent of Education 

FROM: James R. Hargis 

73-207 

June 5, 1973 

We . wish to respond to the inquiry concerning the purpose of the annual 
meetings of boards of trustees of the various school districts. Since 
recodification in 1963 of the school laws in general, the only required activity at 
the annual meeting is the organization of the board of trustees: the swearing in 
of new members, the selection of chairman, vice-chairman, clerk, and in other 
than elementary districts, a treasurer. Section 33-506,Jdaho Code. 

The annual meeting shall be held, according to law, on the date of the regular 
June board meeting. For calendar year 1973, we believe that it would be wise 
for the districts to hold two annual meetings. This strange conclusion is based on 
the amendment to Section 33-5 10,/daho Code. Th.at section establishes the date 
for the annual meeting. At the present time, that meeting shall be in June. 
However, the Legislature provided that the annual meeting shall be in July. S.B. 
1044. Th.at amendment, though, is not effective until July 1, 1973. Therefore, it 
would appear that the districts should still hold the annual June meetings. The 
boards of trustees should also hold a meeting in July on the regular meeting date 
of that month and designate it as the annual meeting. 

OFFICIAL OPINION NO. 73-208 

TO: R()bert Hay 
Commissioner, Department of Insurance 

FROM: James G. Reid 

June 6, 1973 

You have requested an opinion from this office as to whether or not the 
following p!lfficipating plan of insurance constitutes Vendor's Single Interest 
insmari:ee as defiried in an opinion dated October 10, 1972, issued by this office 
to Coniliussioner .Thomas D. Mcfildowney so as to · place it within the 
pro!uO,tti<>rjS �f �t opwoil. 

The :plll1ici1111:tin8-plan y()µ inquire about may be descn"bed as fQllows: The 
. comage aPJ>lies. t()loss occasioned by fire, theft, or collision occuring during the 
period covered under the installment loan. agreement. In order to invoke the 
provisions of:the participating plaJi, repossession on the part of a bank or dealer 
is nohiecessary� When the lo8s oceur8� the buyer/borrawer may invoke the 
coverage :by payillg a .basic deductible of $50.00 on a comprehensive loss and 
$10().00 on COllision with an additional20% of.the amount of the loss up to a 
maximum· of ·s1so�oo. The· Jilaximwn amount payable for any one loss cannot, 
however, exceed the Uilpaid balance under the conditional sales contract. 
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Under the opinion dated October 10, 1972, Vendor's Single Interest insurance 
was defined as inSurance protecting the creditor against the debtor's default or 
other credit loss for the reason . that (a) the debtor's default is a condition 
precedent to the benefits being provided; {b) the benefits are paid only to the 
creditor, not the debtor; and (c) although the benefits provided by the coverage · 
are measured by the extent of damage to or the value of the collateral they are 
nevertheless limited to the outstanding balance of the debt. 

Under the participating plan descn"bed above, jhe insurance coverage provided 
is similar to V .SJ. only to the extent that the benefits provided by the coverage 
are measured by the outstanding balance of the debt. Under the participating 
plan, the debtor's default is not a condition to the benefits being provided and 
further, it is poSSt"ble for the debtor himself to receive the benefits rather than 
having them accrue solely to the interest of the creditor. It is therefore · our 
opinion that the participating plan that you inquire about does not fall within 
the definition of Vendor's Single Interest insurance, and as such, does not fall 
under the . prolu"bitions contained in the opinion dated October 10, 1972, 
concerning Vendor's Single Interest insurance. 

OFFICIAL OPINION NO. 73-209 

TO: Pete T. Cenarrusa 
Secretary of State 

FROM: W. Anthony Park 

June 6, 1973 

You have asked this office for a formal opinion on the question of whether 
recall petitions, once having been rejected after the cursory examination 
required by 34-1706, Idaho Code, for not containing all of the information 
demanded by Idaho recall statutes, can subsequently be cured of their initial 
defects without the gathering of further signatures. Or, to putit another way, 
can the promoters of the recall through their own actiqns, and without further 
recourse to the original signators, add the necessary information to the. petitions 
in order to meet the requirements of 34-1706? ' 

A recital of the factual baclcground in this matter ·is necessary before 
analyzing the effect of Idaho's recall laws on those facts. On TueSday, May '.29, 
1973, a group Of citizens from Bannock County brought into your office some 
2,559 signatures contained on petitions purporting to � the recall, p�iiant 
to statute, of Representative Patricia McDermott, inCumbent meJl1ber of ihe 
Idaho House of Representatives, District 34, in Pocatello� On WedJieSday, May 
30th, you conducted the "cursory examination" required by 34;1706,Jdaho 
Code. That statute provides, in pertinent part; as follows: 

"{b) If the cursory examination of the signature sheets reveals: 

( i) Erasures on any signature: 
( ii) lliegible or �decipherable signatures; 
(iii) Signatures not proper}y identified by all of the uiformation 
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required_ on the sheet; 
the officer making such cursory examination shall summarily reject such 
signatures and such rejected signatures shall not be counted. Each rejected 
signature sbaJl be drawn through with ink and initialed by the rejecting 
officer. If the total number of signatures not rejected is not sufficient to 
satisfy the number required by section 34-1702, Idaho Code, all petitions 
with attached signature sheets shall be returned to the person attempting 
to file them, and further signatures may be gathered." 

Your examination pursuant to the above quoted statute revealed that some 
2,230 signatures were "not properly identified by all of the information required 
on the sheet", in that they failed to include the post office address required by 
34-1703, Idaho Code. Pursuant to the oral advice of Chief Deputy Attorney 
General Clarence D. Suiter, you quite properly rejected those signatures and 
returned them to �e petitioners as required by law. 

On Monday, June 4, 1973, at 5:07 p.m., petitioners came to your office and 
hancted to you for filing the petitions containing the rejected 2,230 signatures to 
which had · been added by some third party the earlier omitted information, to 
wit, the post office address. The petitioners also delivered to you at that time 
eleven new signatures which contained all of the required information. 

Counsel for petitioners makes two basic arguments on behalf of his clients: 
(1) The petitions originally lodged with the Secretary of State on May 29, 1973, 
should not have been rejected and, notwithstanding .the omission of the post 
office· address, should have been deemed to have met the requirements of 
34-1706 concerning the "cursory examination" by you. (2) That in any event, 
since ·the petitions now contain all of the required information, you have no 
discretion to make a qualitative evaluation of the way in which information was 
added but may only examine the signatures and accompanying information to 
ascertain whether the requirements of the statute have been satisfied. 

�ounsel for the subject of the recall, Representative McDermott, basically 
aiPes in response Jo both of these stated positions that: · (1) The petitions were 
prqperly rejected by you in the lust instance since 34-1706 (b) (iii) requires that 
tle! Signattiies ·must· be identified by "all of the information" required by the 
statute, and (2) that 34-1706, Idaho Code, when read in conjunction with other 
prd,visions of Idaho recall law, requires petitioners to obtain new signatures after 
a �  rejection by the Secretary of State. 
' Altho� this ofnee has earlier advised you that the original petitions were 
prclDerly rejected in the lust instance� such advice was of necessity oral. Since I ha�. not addressed myself to this question in writing, and since counsel for the 
petitioners haS asked that the original rejection be rescinded, it is appropriate to 
address mysielf to that question in this opinion. 

oD M�ch (;� 1973, at .the initiation of the recall movement, petitioners 
brought info.f onr offiee, pursuant to 34-1706, Idaho Code,· their original recall 
petitl.o� f of apJ>roVal by you as to the "form" of such petitions. You asked for 
my assistance in approvill.g the fomi and, by letter to Assistant Secretary of 
State Johll F� Croner; dli:tecfMarch 6, 1973, I advised you that the form of the 
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petition was proper and conformed to statutory requirements. I specifically 
disclaimed in that letter any evaluation of signatures and limited my opinion 
only to the form of the petition as presented. You will recall that the petition 
form transmitted for approval contained categories for all of the information 
required by statute, I am attaching to this opinion a copy of my letter to you. It 
is my understanding that a copy of that letter was delivered to the petitioners at 
that time. 

Notwithstanding that the petition form as approved contained a space for the 
signator to include his post office address; some 2,230 of those signatOrs failed 
to do so. 34-1706 is clear in its requirements. It mandates you, as Secretary of 
State, in the course of your cursory examination, to insure that the signatures 
are properly identified by all of the information specified on the petition form 
and to reject all signatures not properly identified. It is our opinion that the 
obvious legislative intent for such a requirement was to prevent fraudulent 
signing, to prevent duplication of signatures and to conform as closely as 
possible to Idaho's requirements for voter registration. In other words, the 
legislature clearly desired only proper signatures on these petitions and took 
pains to insure that would be the result. In the subject case, there can be no 
doubt that an important part of the required information was omitied, that the 
omission occurred in spite of the fact that the approved forms specifically listed 
the post office address and as a necessary result, there can be no doubt that �uch 
petitions were properly rejected. 

We will now move to petitioners second contention, that the modified 
petitions must now be accepted by you for filing. 

34-1706, Idaho Code, specifies that after the Secretary of State had made a 
decision to reject signatures, he shall: "summarily reject such signatures and such 
rejected signatures shall not be counted. " The statute further requires that the 
rejected signatures shall be drawn through with ink and initialed . by · the 
Secretary of State. It then goes on to say that, after all rejections have been 
made, if the number of signatures not rejected is not sufficient according to law, . 
"all petitions with attached signature sheets shall be returned to the person 
attempting to ftle them, and further signatures may be gathered. " [Emphasis 
supplied] . 

As you can see from the language quoted above, the statute. mandates that 
rejected signatures shall not be counted, and when signatures have· once beeri 
rejected, further signatures may be obtained. Obviowily, the addition of an 
interlineated address by a person not the original signator can not be determined 
to be a "further signature". Webster's New Collegiate Dictionary International 
Thesaurus, 3rd Ed., indicates that adjectives for the term ''further" fuclude :the. 
terms additional, new, supplementary, extra, and more; In light of. the 
defmitions heretofore indicated for the term "further", the ol)ly logiClll 
interpretation of the language of 34-1706, Idaho Code, allowing furt.her 
signatures to be gathered would be to construe such lang\Jage a8 meaning tltat . 

the petitioners must collect new signatures in the place of those signatures wlijcb · · 
have been rejected pursuant to the cursory examination. Such new siSll&ture�; . 
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however, need not necessarily be : collected from persons who have not 
previously signed the recall petitio�, ·but could include new, additional, or 
supplementary signatures of those l persons whose signatures were initially 
rejected. The Secretary of State surely has not conditionally rejected the 
incomplete signatures in the first instance but rather, pursuant to the 
requirements of the statute, has rejected them outright. The statute provides a 
method of rehabilitation for the defect by permitting petitioners to obtain 
further signatures. This they have not done in the instant case. 

However, I do not think it necessary to rely only on 34-1706,Idaho Code, to 
construe the legislative intent in this regard. 34-1703 (2), Idaho Code, sets forth 
the form for recall petitions for members of the state legislature. The form as 
required by this statute provides that each signator state the following 
information: 

· 

, "I am a registered elector of Legislative District No. my 
i residence,-post office address, legislative district number, county, election 

precinct and the date I signed this petition are correctly written after my 
: name." 

The above quoted language would certainly seem to indicate that the 
legislature intended that each signator, at the time of signing, review and certify 
as to the accuracy of the information required. Such a requirement ties in 
clo�ly with the legislative intent of 34-1706,Idaho Code, requiring that further 
signB.tures be gathered, since the statement of the signators.on the petition form 
itself indi�tes that the legislature contemplated that each individual signator 
verify the necessary vital supporting information. In other words, when a 
signature has been rejected for lack of information, the legislature in its wisdom 
requiied a new signature in order that the original signator could certify the 
addition of the omitted material. 

34-1705, Idaho Code, lends additional weight to our construction of 
legislative intent. This section sets out the oath which the circulators of the 
petitions .ate required to make on each and every signature sheet submitted. The 
language of the oath specified in the statute is as follows: 

"I, (name of the circulator), swear, under penalty of perjury, that every 
person who signed this sheet of the foregoing petition signed his or her 
name thereto in my presence. l believe that each has stated his or her name 
and 'the accomprmjing required information on the signature sheet 
correctly, and thatthe person was eligible to sign this petition!' [Emphasis 
supplied] . 

The limguage . contuned in the oath again gives substantial support to our 
construction· of the legislative intent in this area. By requiring the verifier, or 
circulator� ofthe petition to swear µnder oath that each signator has stated his 
or her na!ne;- togeiher with all of .the required aecompanying information 
correctly� it �e� clear that the legislature intended that �ch signator in eacli 
instance certify / �e name and supporting data. Again, the foregoing 
requirerrients 'Ccintained in 34-1705,/daho Code, support our conclusion that the 
legislature wanted rejected sigilatures to be rehabilitated by ilew signatures, in 
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order that each �gnator on his or her own behalf certify as to the . accuracy of 
the required information. (Although it is not necessary for pw:poses of this 
opinion, I feel constrained to point out that each person who had earlier verified 
under oath the accuracy ·of the name and accompanying information, could 
poSSI"bly be placed in a compromising position by third party manipulation of 
signature information to which the verifier was not a party; yet apparently none 
of the verifiers have been given an opportunity to amend their oaths. In view of 
the perjury penalty stated in the oath, it would seem that the petitioners might 
have considered permitting the verifiers to either withdraw the verification or 
amend it accordingly.) 

In summary then, my opinion is that (1) the signatures which were not 
accompanied by the post office address of the signators were fatally defective 
and were properfy rejected by you pursuant to 34-1706 (b)(iii), Idaho Code, 
and (2) that the )lttempted correction of the fatal defect by petitioners through 
the device of third party addition of the omitted post office address was not 
sufficient in view of the clear legislative mandate that rejected signatures be 
replaced with new signatwes. To construe the meaning of the above section 
otherwise would) in effect be authorizing a person other than the purported 
signator, to create a legal "signature" of a person other than himself without 
direct immediatei authorization or even knowledge on the part of the person 
whose signatwe the script purports to be. 

; OFFICIAL OPINION NO. 73-210 

TO: Raymond W. May 
Director, Board of Corrections · 

FROM: Wayne G. Crookston, Jr. 

June 6, 1973 

I am in receipt of your letter requesting an opinion concerning Idaho ·Code, 
Section 20-223. This particular statute has been of concern to all persons 
involved in Idaho criminal justice and it is time that a logical interpretation of 
the section be made. Thus, I will answer your question concerning its.effect on 
sentencing and give an opinion as to how the statute is to be interpreted. 

To aid in the discussion of Idaho Code, Section 20-223, it is ne�sary that 
the prisoners committed for various crimes be categorized. Th<>Se 'prisoners 
committing the crimes of homicide in.any degree, treason,rape_where.violence is 
an element of the crime, robbery of any kind, kidnapping, burgiary when armed 
with a dangerous weapon, or assault with intent to kill shaJ1 be �d as .viol�I1t• 
Those prisoners serving sentences for rape, inceSt, . (:rime agaiJist nature� or 
committing a lewd act upon a child or with an attempt or assault \Vith intent �o 
commit any of said crimes, or whose history and conduct Uidicate that he is ll 
sexually dangerous person, shall be classed as sex oriented. Those priSoneis 
serving as habitual offenders shall be classed as habituals.. : · 
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In 1947,ldaho Code, Section 20-223, read as follows: . 
2�-223 .. �ole·, fl:lles and regulations governing - Offense and parolable. -

Th� sta�e board. of correction shall have the power to establish rules and 
��ns under which any prisoner, excepting any under sentence of 
death, may be allowed to go upon parole outside the penitentiary but to 
remain while on parole in •  the legal custody and under the control of the 
board and subject to be taken back into confinement at the direction of 
the. board; provided, however, that .no person serving a life sentence in the 
s�te penitentiary shall be eligible for release on parole until he has served 
at leaat ten years. That no person serving sentence in the state penitentiary 
for any of the fallowing crimes, to-wit: homicide in any degree, treason, 
rape where violence is an element of the crime, robbery of any kind, 
kidnapping, burglary when armed with. a dangerous weapon, assault with 
intent to kill, o".murder in the second degree, shall be released on parole 
be/ ore he has served at least one-third of his sentence. Before ordering the 
parole of any prisoner, the board shall have the prisoner appear before it 
and ·. shall interview him. A parole shall be ordered only for the best 
interests of society, not as a reward of clemency. It shall not be considered 
to be a reduction of sentence or pardon. A prisoner shall be placed on 
parole only when arrangements have been made for his proper 
employment or for his maintenance and care, and when the board believes 
that he is. able and willing to fulfill the obligations of a law. abiding citiZen. 
The board may also by their rules and regulations fix the times and 
conditio'18 . under which any application denied shall be reconsidered. 
[Emphasis added] 

As can be seen by the underlined portion above, there was in 1947 the 
requireDllnit •that .before a prisoner committed for a violent crime could be 
paroled he J:nµst have served one-third of his sentence. In 1950, the statute was 
amended to• .  p�ovi,de requirements for parole of prisoners committed for sex 
crimes. Thus, after 1950.fdaho Code, Section 20-223, read as stated below: 

· 20-223 • . •  PAROLE; 'RULES AND REGULATIONS GOVERNING -
OFFE}llSE NOT .P AROLABLE .. - The state board of correction shall have 

. . the power :to establish rules and regulations under which any prisoner, 
exceptiJlg,any under1sentence of death, may be allowed to go up0ri parole 
outside th,,e penitentiary but t.o remain while on parole in the legal custody 
and· .UJlder . •  tlte control of .the board. and subject . to be taken back into 
oonfbi�ent at tb.e_ dite�on of the bo8rd; provided, however, that no 
person, ser:vblg aJife �ntence in the state penitentiaiy shall be eligi"ble for 
��ase: on :parol!' tintil. he has served at least ten years. That no person 
serving !le.1lt�ce 'in the state penitentiary for any of the follo'Ying crimes, 
to-wit: homicide in any degree, treason; rape where violence is an element 
of the .� .• robbery of any kind, kidnapping, burglary when armed with 
a. (lju)g��q\1$. ��p0n, �ult with intent to kill, or murder in the second 
degr�,'Sbiiil be released on parole before he has served·at least one-third of 
his sefti,e,nce• 'Tluit no. person serving sentence in the state penitentiary for 
any oHhe followirig crimes, to-wit: rape, incest, crime against nature, or 
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committing a lewd act upon a child or with an attempt or assault with 
intent to commit any of said crimes, or whose history and c:Onduct 
indicate to the state board of correction that he is a sexually dangerous 
person, shall be released on probation or parole except upon the 
examination and recommendation of one or more psychiatrists licensed to 
practice medicine in the State of Idaho, to be selected by the state board 
of correction, and upon such recom·mendation, to be released on 
probation or parole only to the state hospital which such examiners shall 
deem best equipped to treat such person, ·and that any such person shall 
not be released from such state hospital except upon the examination and 
recommendation of one ·or more psychiatrists licensed to practice 
medicine in the State of Idaho, to be selected by the state board of 
co"ection, at least one of whom shall not be the superintendent of such 
state hospital. Before ordering the parole of any prisoner, the board shall 
have the prisoner appear before it and shall interview him. A parole shall 
be ordered only for the best interests of society, not as a reward of 
clemency. It shall not be considered to be a reduction of sentence or 
pardon. A prisoner shall be placed on parole only when arrangements have 
been made for his proper employment or for his maintenance and care, 
and when the board believes that he is able and willing to fulfill the 
obligations of a law abiding citizen. The board may also by their rules and 
regulations fix the times and conditions under which any application 
denied shall be reconsidered. 
No person or persons who have. been committed to the state penitentiary 
for the crime of murder in the first or second degree in which the crime 
was committed in the commission or attempt to commit any sex offense 
upon the person of the victim of such crime, shall be released from the 
said penitentiary before the expiration of the full term of his or their 
sentence, by said board, by pardon, parole or probation. [Emphasis 
added] 

The 1950 amendment concerned the probation or parole of any prisoner 
committed on a sex related offense or, even though not committed on a sex 
offense, whose history and conduct indicate that he is a sexually dangerous 
person. Such prisoners could not receive probation or parole except upon the 
examination and recommendation of one or more psychiatrists and then only to 
a state hospital. The prisoner could then be paroled from the hospitaI ·only upon 
the examination and recommendation of a psychiatrist. In 1970{the legislature 
removed the portion (underlined above) of the statute that requited a parole to a 
state hospital · and then, in tum, a ·parole from the hospital. Thus, after 1970, the 
sex offender or sexually dangerous person could be paroled the same as all other 
prisoners without making a stay iii a state hospital. · 

In 1971 ,  the legislature added an entire paragraph, the meaniilg ofwhich we 
are most concerned. They added the underlined portion of the statute 8s laid out 
below and it presently reads.as follows: · · 

.. · . .  

·· · 

20-223. · PAROLE, RULES AND . RBGuLATIONS .GOVE�ING 
OFFENSES NOT PAROLABLE. - The state board of correction shall 
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have the power to establish rules and 'regulations under which any 
prisoner, excepting any under sentence of death, may be allowed to go 
upon parole but to remain while on parole in the legal custody and under 
the control of the board and subject to be taken back into confinement at 
the -direction of the board; provided, however, that no person serving a life 
sentence shall be eligible for release_ on parole until he has served at least 
ten (10) years. No person serving sentence for any of the following crimes: 
homicide in any degree, treason, rape where violence is an element of the 
crime, robbery of any kind, kidnapping, burglary when armed with a 
dangerous weapon, assault with intent to kill, or murder in the second 
degree, .shall be released on parole before he has served at least one-third 
(1/3) of his sentence. No person serving sentence for any of the following 
crimes: rape, incest, crime against nature, or committing a lewd act upon a · 

child or with an attempt or assault with intent to commit any of the said 
crimes, or whose history and conduct indicate to the state board of 
correction that he is a sexµally dangerous person, shall be released or 
paroled except upon the examination and recommendation of one or more 
psychiatrists licensed to practice medicine in the state of Idaho, to be 
selected by the state board of ·correction. Before ordering the parole of 
any prisoner ,the board shall have the prisoner appear before it and shall 
interview him. A parole shall be ordered only for the best interests of 
society, not as a reward of clemency. It shall not be considered to be a 
reduction of sentence or pardon. A prisoner shall be placed on parole only 
when arrangements have been made for his proper employment or for his 
maintenance and care, and when the board believes that he is able and 
willing to fulftl the obligations of a law abiding citizen. The board may 
also by their rules and regulations fix the times and conditions un4er 
which any application denied shall be reconsidered. 

The board . shall not accept an application for parole and shall not 
interview any prisoner for parole who was committed for any of the 
following crimes; any crime for which the prisoner received a life sentence, 
any crime of violence, to-wit: homicide in any degree, treason, rape where 
violence is an element of the crime, robbery of any kind, kidnapping, 
burglaiy when armed with a dangerous weapon, assault with intent to kill, 
or murder in the ·  second degree, any crime of rape, incest, crime against 
nature, or . committing a lewd act upon a child, or with an attempt or 
assault with intent to commit any of said crimes, or any prisoner serving a 
sentence .as a . habitual. offender, until said prisoner has served either a 
periOd of five (.S) years or one-third (1/3) of the original sentence, 
whichever is the least. The above limitation on parole eligibility shall affect 
only those prisoners who are sentenced on and after the first day of July, 
1971. 
No person or j>ersons who have been committed for the crime of murdeF 
in the first or second degree in which the crime was committed in the 
commission or attempt to commit any sex-offense upon the person of the 
victiril of suCh;crime, shall be released from custody before the expiration 
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of the full term of his or their sentence, by said board, by . pardon, or 
parole. [Emphasis added] 

From a comparison of the 1947 version and the present statute it can be seen 
that prisoners committed for violent crimes must still serve one-third of their 
sentence before they can be paroled. The 1971 amendment grouped prisoners 
committed for violent crimes · with those committing sex crimes . and those 
serving time as habitual offenders and made it a requirement that before the 
Board of Correction could accept an application for parole or interview such a 
prisoner for parole, the prisoner must have served one-third of his original 
sentence or five years, whichever is the least. The portion of the statute 

, providing that prisoners committed for violent crimes must serve at least 
one-third of their sentence before they can be paroled, which has been the law 

'. since 1947, is not to be confused with the 1971 amendment. The most recent 
addition only provides that the Board cannot accept an application of or 

' interview any prisoner committed for a violent crime, sex crime, or as an 
habitual offender until he serves the lesser of one-third of his original sentence or 
five years. 

, .. _ '.fhus, Idaho Code, Section 20-223 is to be interpreted as follows: The sex 
prlSoner and the one serving as an habitual offender can make application for 
par'ple and can be interviewed for parole by the Board of Correction after serving 
therlcsser of five years or one-third of his original sentence and at that point in 
time .can be paroled. Thus, the sex criminal or habitual offender serving more 
than fifteen years can still be paroled after serving five years. In the case of a 
violent criminal it must first be determined whether he is seriing a sentence of 
fifteen or- mQJ� _years. If he is serviiig less than fifteen years, the violent prisoner 
can make application for parole aµd be interviewed by the Board after the 
expiration of one-third of his sentence. and can be paroled after serving . that 
one-third. If the violent prisoner is serving more than fifteen years, he can make 
application for parole and be interviewed by the Board at the expiration of five 
years, as allowed by the 1971 amendment. However, he cannot beparoled until 
having served one-third of his sentence as required since 1947 by Section 
20-223. 

Two simple examples will aid in understanding the application of 20-223 to 
violent criminals: 

· · 

{l) Consider the prisoner sentence of nine years for kidnapping. Pursuant 
to the 1971 amendment, the Board cannot accept his application for 
parole or be interviewed until one-third of his sentence has been _served or 
three years. He can be .paroled at this point even though he is ,a violent 
criminal because he has served three years, one,third of his senteltce, 
pursuant to the 1947 and present portion of 20-223. 
(2) Now consider a prisoner sentenced to twenty-one years for second 
degree murder. Pursuant to the five year portion of the 1971 ��n<hjie�t. 
the Board can accept his application and interview him for .parole :after he 
has served the five years. However, he cannot be paroled at this � since 
he has not served seven years, one-third of his originalseJitence, as 
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. required by the 1947 enacted portion of 20-223. 

' . . . ' . 
. . . . 

. 
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Concerning how Section 20-223 affe� prisoners who were convicted prior to 
July · 1 ,  1971 , but sentenced after that date, it clearly appears from the statute 
that the legislature intended that the sentencing date be determinative as the 
section reads in part: 

The.above. limitation on parole eligibility shall affect only those prisoners 
who are sentenced.on and after·the first day of July, 1971 .  

Thus; any prisoner who committed a crime or was convicted of a crime before 
July 1 ,  1971 , and yet sentenced after that date is governed by the 1971 version 
of Idaho Code, Section 20-223. If a prisoner was sentenced prior to July 1 ,  
1971, his parole eligibility is governed by the law in· effect at the time of his 
sentencing; .Thus, for example, a prisoner sentenced twenty years for a 
non�vio1ent [llpe on May 5 ,  1970, could be paroled the day after he was received 
at the institution if he had an examination and recommendation of a licensed 
psycluatrist. AD.other example would be the prisoner committed on first degree 
murder for tw�nty,-$even years on May S, 1967, could not be paroled until 
having served the requisite nine years, one-third of his sentence. Prior to his 
parole, the Board must have the prisoner appear and be interviewed prior to 
par9le but the statute does not give any time limit as when this must occur. As 
an �d t(» cieterinihlng what parole requirements affect each sentencing date see 
theiattached table. I � opinion should answer your questions and give some direction as to the 
ap�lication of Idaho Cod.e, Section 20-223. 

I 

OFFICIAL OPINION NO. 73-21 1 
June 7, 1973 

TO: Rolland R. Reid 
·· Dire�qr, �ureau of Mines & Geology 

FROM: • Warren Felton 

We llave stjidi.,d the contract you llave sent us as to permission for you to use 
Uriion Pacific �oad property for the purpose of measuring water quantity in 
two ltjcatio�; W.� have alSo' read their letter asking whether or not you have 
authority to �riter hifo such a contract. ' . 

We ��Iieveioti do llave such auth,9rity. Your law states in part in .Section 
47��Q3 tlµlt:t.fte ·�eau of.Mines u.y conduct studies in the field and make 
hydrogiap�c :  � in relation thereto. We believe that such a statement 
implies t.fte. PP.W,�i .tO make nece� agreemeJits to use the sites necessary for 
such surveys. see Nello L. Teer Co. v. North Cliroliria State Highway 
Co1,lllnis.sion,,)43 S$. 2d 447, 265 N.C, 1 ;Lertora v. Riley, ·57 P.2d 140, 6 Cal. 
2d 171; Stiiie'�� Mefclian#.IVatioruil Bank'o/St. Paul, 177 N.W. 135, 145 Minn. 
322; :school Dis_trict.No. '24 .of·womh Cmmty v. Hodge, 183 P.2d 575, 199 
OJ$, 81; and;Mumzy v. State1'oaid of Relents, 401 :P:2d 898, 194 Kan. 686. 

' . . �· . . . 
-- ·  . . . . ' - , . , . . - " . 
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This type of contract is well within your powers implied under your law. You 
should execute this contract. Oh the · other hand, there is one paragraph of this 
contract that would probably be illegal under Idaho law and should therefore be 
deleted. That is Section 4 of the contract. 

Section 29-1 14,/daho Code reads as follows: 
"29-1 14. Indemnification of promisee for negligence - Effect on existing 
agreements. - A covenant, promise, agreement or understanding in, or in 

· connection with or collateral to, a contract or agreement relative to the 
construction, alteration, repair or maintenance of a building, structure, 
highway, appurtenance and appliance, including moving, demolition and 
excavating connected therewith, purporting to indemnify . the promisee 
against liability for damages ariSing out of bodily injury to persons or 
damage to property caused by or resulting from the sole negligence of the 
promisee, his agents or employees, or indemnitees, is against public policy 
and is void and unenforceable. 
This act will not be construed to affect or impair the obligations of 
contracts or agreements, which are in existence at the time the act 
becomes effective [May 18, 1971) ." 

The meaning of this statute and its effect are obvious. It would probably 
apply here because of the use of the word "structure". This would probably 
include your weirs or whatever. 

OFFICIAL OPINION NO. 73-212 

TO: Andrew F. James 
Gooding County Prosecuting Attorney 

FROM: Warren Felton 

June 7, 1973 

You have asked us two questions. Your first question relates to the effective 
dates of House Bill 259, Chapter 299, 1973 Idaho Session Laws. and House Bill 
289, Chapter 809, 1973 Idaho Session Laws. 

You state that the Governor approved the same, March 16, 1973 and that 
they have an effective date of March 19, 1973. This is not quite so, see the, 
attached bills. I think you are confusing the dates of filing with the Secretary of. 
State with the effective date. The Constitution and statutes cited. in my earlier 
letter, Section 22, Article 3 and Section 67-510, Idaho Code, . have been · 
construed to mean that the act, in case of an emergency, becomes effective upon 
the day the act was approved by the Governor. State v. ClevelantJ, 42 Idaho 803, 
810; 248 P. 831 .  We do not think this refers to the date of filing but to the 
actual day of signing. 

· 

As to your second question, we haveJooked carefully at the vario_us;meani,Dgs 
and interpretations of the term annual in Words andPhrtises and I�e inqUired 
into the case of Higer v. Hanson, 61 Idaho 45, 170 P.2d 41L IJ1 tfta.t case thf 
Supreme Court in liguring their own salaries which were increased so niucll "per . 
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annum" c:livided �e new amount into 12 and paid one I/12th of that sum for 
each month thereafter, or proportionate parts thereof for terms of less than a 
month. Section :31 ·3�01 , /daho Code states that county officers are to be paid 
monthly. We believe that the above cited case,Higer v. Hanson indicates that the 
accep1" procedure is to pay I/12th of the annual salary, not as suggested by the 
auditor, first deducting January, February and March at the old rate from the 
new total salary and then dividing the remainder into 9. This would amount to 
the county officers whose salaries were increased receiving 9 months of salary at 
a higher annual rate than specified by the Code. At the end of the 9 months 
their salaries would then again be reduced to the right rate. We do not believe 
that this is what was intended. The definition of annual that seems more suitable 
� that it means, in this case, a year without specifying when the year starts and 
to divide .the annlJal salary by 12, and pay at this rate each month thereafter will 
result in the officers being paid at the proper annual rate. 

OFFICIAL OPINION NO. 73-2U 

TO: James E. Risch 
Ada County Prosecuting Attorney 

FROM: W. Anthony Park 

June 22, 1973 

This letter is in response to yours of June IS, 1973, and pursuant to our 
con\rersation on Tuesday, June 19th. 

. As I indicated to you, I do agree that you and I have discussed in the past the 
propriety of the attorney general advising county officials in legal matters. My 
recollection of that conversation was that I would not presume to render legal 
opinions to•Ada County officials without conferring with you on the matter and 
certainly not in any event unless unuslJal and unforeseen circumstances arise. I 
don't believe that : l absolutely precluded myself from ever advising county 
officers � appropriate circumstances, primarily because I am not willing to 
admit that the.attorney general does not have a right to do so. However, that is a 
legal interpretati9n which. we do not need to go into at this time • 

... tJiis subje� case,• aithough I had read the tentative letter to Mr. Planting, I 
had inten4ed to diseuss the matter with you before authorizing its release. 
Somehow ·the letter got into the "out" basket for mailing without my 
knowtedge�; 'J\ltJioiJsh I do not intend to comment on the merits of this 
partiCuiai' probieln; had I ci:>nfei'red with you at the time I reviewed the letter, I 
would nc)t have Seiit it, It is my feeling, generally, that county officials should · 

rely primatlly on the prosecuting attorney of their county for interpretation of 
legal qU!'StiO�� · . , .. 

I ha'Ve oondUd� that, in this instance, it would be inappropriate for · the 
attorney'•' generaF to render an Opinion. l am, accordingly, withdrawing the 
opinion, an� by carbon copy of this letter I am � advising Mr. Planting. Please 
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accept my apology for any difficulty or inconvenience it may have caused to all 
of the parties involved. Best per8onal regards. · 

Encl. 

TO: Clarence A. Planting 
Ada County Clerk 

FROM: Warren Felton 

You have asked whether county commissioners may accept appointments as 
deputy sheriffs. We feel that they should not do so. The question is whether a 
conflict could arise in the duties involved or whether the functions of the two 
offices are inconsistent. If one office has some control or supervision over the 
other, the offices are regarded as generally inconsistent and one person should 
not hold both offices at the same time. See 3 McQuillin on Municipal 
Corporations, Section 67, page 294 and 67 CJS, Officers, Section 23, pages 
133-1 5 1 .  

. 

In this case, Section 31-802, Idaho Code provides that the county 
commissioners are to supervise the other county officers; further, under Chapter 
16, Title 31 ,ldaho Code the county commissioners approve and set the amounts 
of funds available to the other county officers. For these reasons we believe 
there would be an inherent conflict in the duties of the two offices and that 
county commissioners are prohibited from serving as deputy sheriffs, or vice 
versa. 

OFFICIAL OPINION NO. 73-214 

TO: Joe R. Williams 
State Auditor 

FROM: James C. Weaver 

June 8, 1973 

Several local attorneys have recently raised a question as to the appropriate 
limits upon garnishment of wages. This is to advise you of the question, and of 
our view of the answer. 

The question is whether in every case 25% of disposable earnings is available 
for garnishment. This question arises in light of the wording of Section · 1 1 -207, 
Idaho Code, which states in part: 

Garnishment shall not exceed (a) twenty-five per cent · (25%) of his 
disposable earnings for that week, or (b) the amount by which his 
disposable earnings for that week exceed thirty {30) times. the federal 
mjnimum hourly wage . . .  in effect at the time the e8rniJigs are payable, . 
whichever is less. · · · 

A quick calculation based on present minimum wages seems to mdicate that 



269 73-215 

until disposable earnings for the month approach two hundred and seventy 
dollars ($270.00);the lesser amount is derived by subtracting the minimum wage 
multiple from the disPosable earnings amount. 

In addition it should be noted that as to "consumer sales" there is a specific 
exemption which applies a multiple of forty (40) times the federal minimum 
wage rather than thirty (30). (Idaho Code, Section 28-35-105). 

OFFICIAL OPINION NO. 73-215 

TO: Cecil D. Andrus 
Governor 

FROM: W. Anthony Park 

June 8, 1973 

By letter dated May 24, you have inquired of the meaning of Paragraph 18 of 
a form of grazing and farming lease used by the State Board of Land 
Commissioners. Paragraph 18 provides: 

These lands are not to be closed at any time to the use of the general 
public for hunting and/or fishing purposes, subject to the statute and/or 
rules and regulations of the Fish & Game Department. 

More particularly the issue is whether Section 36-2502 of the Idaho Code is 
to be read as .  one of the statutes of the Fish and Game Department to which 
Paragraph. 18 is subject. Section 36-2502 provides in pertinent part: 

Whenever a tract of.land shall have been inclosed by the owner with a 
fence and signs • • • warning persons not to trespass thereon, • • • it shall 
be. a misdemeanor for . any · person to enter upon said inclosed land and discharge any �eann thereupon or to enter said land for the purpose of 
hunting or trapping thereon without the consent of the owner or person in 
�ge of Said land. • • • An entryman upon land under the laws of the 
United States, or a lessee or contract-purchaser of state lands, shall be 
dee1Ded an owner within the meaning of this section. [Emphasis added] . 

Section 36-2502 places criminal sanctions behind no trespassing signs when
ever the owner . of a tract of land chooses to post his property. A lessee or 
contract-purchuer of state land is an "owner" for purposes of this statute. If 
Section 36�2502 is read into Paragraph 18, the paragraph becomes meaningless, a 
nullity, for despite the �rtion that the lands are not to be closed at any time 
to h\llltinS or fishing, the lessee would nonetheless enjoy the right under Section 
36-2502 t<> close the lands, in fact, to hunting and fishing by the general public. 

Whether a lessee of state lands .will post or will not post his property is a 
proper subje.ct ofnegotiations between an applicant for a lease· and the Stat� 
Board• o{ !And. Commissioriers. Since these lands remain public lands subject to 
use and Qccupailcy by the lessee, it seems appropriate to require as a condition 
of the .·leaie·· that the . lands not be closed to hunting and fishing when not 
inconsistent · with the lessee's use of the land. It is of interest to note that . 
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Paragraph 18 or �guage similar thereto does not appear in the state's cottage 
site lease form and does not appear in the certificate of pur�. Appare�tly, 
the State Board of Land Commissioners recognizes that hunting and fishing may 
be inconsistent with the use of public land as a cottage site and may be 
inconsistent with the use and legill or equitable intereSt of the contract 
purchaser. -

A reasonable interpretation of Paragraph 18, one that makes the paragraph 
meaningful, is that the lands are not to be closed at any time to the use of the 
general public for hunting or fishing purposes, subject to the statutes or tules 
and regulations of the Fish and Game Department under their general authority 
to preserve, protect, perpetuate, and manage wildlife within the State of Idaho. 
The lessee and the State Board of Land Commissioners could not agree between 
themselves that the land would be open for hunting and fishing at all times 
regardless of the Fish and Game Department's regulations on seasons, limits, 
licenses and tags, etc. Section 36-2502 is not a "statute of the Fish and Game 
Department" in its capacity to preserve, protect, perpetuate, and manage 
wildlife. It is a criminal statute bearing upon the authority of an owner, not the 
Fish and Game Department, to control hunting and fishing on his property. 

Accordingly, I am of the view that Section 36-2502, Idaho Code, does not 
circumscnoe Paragraph 18. Rather, Paragraph 18 is an agreement between the 
lessee and the State Board of Land Commissioners that the lessee sh8ll take no 
action that will close the land to the use of the general public for hunting or 
fishing purposes, realizing at the same time that the Fish and Game Department 
has the overriding statutory authority to regulate hunting and fishing upon any 
and all lands within the State of Idaho. 

Paragraph 18 is legally enforceable and not against public policy. See, 
generally, 17 CJ.S. Contracts § 2 1 1 ,  et seq. It advances ·the commonweal by 
assuring full and consistent uses of state land by the lessee� grazing or farming, 
and the general public, hunting and fishing. A person may agree not to do that 
which he has a legal right to do, 17 CJ.S. Contracts § 264, especially when the 
legal right under Section 36-2502 does not arise independently but S<>lely as a 
result of the state lease. 

To avoid any misunderstanding in the future, I recommend that Paragraph 18 
be amended by changing the period at the end of the paragraph to a comma and 
adding the phrase "Section 36-2502,/daho Code, notwithstaitding." 

OFFICIAL OPINION NO. 73-216 

TO: Peter Leriget 
Latah County Prosecuting Attorney 

FROM: Warren Felton 

June 8, 1973 

From the discussions we have had and the correspondence you have shown to · 
me, you have a number of questions relating to the Latah Counfy' � and 
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Zooms Commission and the actions of that Board and the Latah County 
ConµmBsionen reiating to the Latah County Zoning Ordinanee, the meetings of 
thfl'lann.iitg and· Zoning Commissioners, the publication of the zoning map, etc. 

if I understand correctly, the Latah County Commissioners originally ap
pointed a Latah Planning and Zoning Commission of 12 members. Later, 
bec:ause .the Z9nipg ordinance wasn't . prepared and more than half of the 
m�rs of the P18nning and Zoning Commission were not attending meetings, 
the County Commissioners, rather than appoint new members to replace those 
not attending the meetings, appointed alternates or deputies for each of the 
existing •· inerilbers or (and I am not too clear on this point) increased the 
membership of the Planning and Zoning Commission to 24. Then the few 
originil members · attending and the alternates, deputies or new members 
(whichever) put together a zoning ordinance and zoning map. There was also 
some q'lieStion or mention about the ability of Planning and Zoning Commission 
menmeri\vho were absent, and the power or ability of such absent members to 
vote while absent. Then to compound the matter, I understand that a zoning 
ordinance was prepared and passed and published but that the map setting out 
the various locations of the zoning districts was not published with, or as part of 
the ordinance, has not been published and that without the map there was no 
way to identify which property was in which zone. 

We have also been asked what is the effect of further zoning actions of the 
Planning and Zoning Commission so composed and county commissioners in 
view of such situations . 

. To begin with, I would like to caution that an opinion of this office is only 
advice, does not have the strength of a court decision nor does it authoritatively 
determine the law on any subject matter. 

Several Idaho statutes relate to this matter and it might be well to set them 
out here: 

"3173S01. Grant of power. - For the purpose of promoting the health, 
safefy,.m�r8Js and general welfare, to provide for orderly development of 
laiid and to, protect property values, the board of county commissioners of 
each �µDty; in the state of Idaho is hereby authorized and empowered to 
e�rCiSe:.fofitS county all the power5 granted to the legislative bodies of 
cities and villaSes. by sections 50401 through 50409 {50-1201 through 
5�1209) , I!biho Ccide, except that in the exercise of the power granted in 
section. S0�5 (�0-1205) , Idaho Code, in case a proposed change is ·pro��� • t•v;orable . vote . of two thirds (2/3) of the board of county 
c:OJilliiiSsioneri shall be required before such amendment shall become 
effectiVe." · • · · 

The. ab�� lieetion· refers to Sections 50401 to .50409. These sections have 
since t>een·�epealed,and replaced, by 50-1201 to 50-1210, but one section of the 
repealed la\111 is dill'erent from the. newer law. It is 50406 (Idaho. Session Laws 
1925, Chapter,l74; 8eCtion 6, page 310) which reads as follows: 

·�so-406: ZOmng co11lmisSion: """ In order to- avail itself of the power 
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conferred by this chapter, such legislative body shall appoint a commission 
to be known as the Zoning Commission to recommend _the boundaries of 
the various original districts and appropriate regulations to be enforced 
therein. Such commission shall make a preliminary report and hold public 
hearings thereon before submitting its final report; and such legislative 
body shall,not hold.its public hearings or take action until it has received 
the final report of such commission. Where a city planning commission 
already exists, it may be appointed as the zoning commission." [Emphasis 
added) 

· 

The reason for including this repealed statute is that where specific sections 
of statutes are adopted by another law, as in Sections 31-3801 and 31-3804, 
such adoption takes the statute as it existed at the time of the adoption of the 
second statute and. subsequent repeal of, additions to or modifications of the 
first statute are not included in the second statute. The repeal of the first statute 
does not change the second statute and where the second statute refers to the 
first statute, the first statute still exists for the purposes of the second statute 
although repealed for other purposes. 

Nampa Meridian Irrigation District v. Barker 
38 Idaho 5 2d 

Bevery v. Webb 
68 Idaho 1 18 

Achenbach v. Kencaid 
25 Idaho 768 

Gillesby v. Board of County Commissioners 
17 Idaho 586 

Boise City v. Baxter 
41 Idaho 368 

Section 3 1 -3804 is also important. It reads as follows: 

"31 -3804. Zoning commission. - The board of county commissioners of 
each county shall appoint a commission as authorized under the sections 
50-2701 through 50-2708 (50-1 101 through 50�1 106) , Idaho Code, which 
shall be entitled the zoning commission, and which shall function with the 
powers and duties and subject to the provisioris of said sections; provided, 
that at least one third (1/3) of the members of the county zoning 
commission shall be resident taxpayers of a municipality within the 
county. In addition to the original recommendation of a comprehensive 
county plan of districts and· regulations required to be ma<le by the z()ning 
commission to the board of county commissioners, on .  the zoning 
commission's initiative or on request by the board of county com
missioners, it shall from time to time review and recommend amendments 
and additions to such plan and regulatio�- The board of county-"com· 
missioners shall not hold public hearings nor take actiOn upon the original 
plan and regulations proposed, nor amendments and additions thereto, · 
until recommendations thereon have been received from the zoning 
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commission. ;, [Emphasis added] 

You will notice that Section 3 1 -3804, above quoted, refers to Sections 
S0-2701 to S0-2708 which are now repealed and replaced by similar Sections 
50-1 101 to 50-1 106 but both sections, old Section 50-2702 {1935 1st Extra 
Session, Chapter 5 1 ,  Section 2, page 134); and new Section 50-1 101 {1967, 
Chapter 429, Section 203, page 1249) provide that a planning commission shall 
consist of from 6 to 12 members to be appointed by· the Board of County 
Commissioners. 

The only exception to the number of members is provided for in the case of a 
"regional" planning commission consisting of two or more counties (old sec· 
tion), Section 50-2706, Idaho Code {1935 1st Extra Session, Chapter 51 , Sec
tion 6, page 134) and (new section) "Joint Planning Commissions," 50-1 105, 
Idaho Code {1967, Chapter 429, Section 207, page 1249). The new section 
provides · for joint commissions relating to two or more counties or a county and 
one or more cities. 

In the case of a "regional" or ·�oint" commission, the membership of the 
"regional'' or ·�oint" commission is determined by the Planning and Zoning 
Commission itself and thus such a "regional" or ·�oint" commission could 
poSSt1>1y have 24 or more members. But all other planning and zoning 
commissions can · only have from 6 to 12 members as provided by the above 
cited sections. · 

It is said in McQUillin on Municipal Corporations, Section 16.10, Volume 5, 
page 145 that: 

"Substantial compliance with requisite procedure in enactment of an 
ordinance is prerequisite to its validity, and no ordinance is valid unless 
and until mandatory prerequisites to its enactment and promulgation are 
substantially observed. For example, such prerequisites commonly are re· 
garded as conditions precedent to final action on ordinances relating to 
public works and improvements to be paid for by special assessment or 
taxation; they are jUrisdictional in their nature and noncompliance with 
them leaves the local legislative body without power to adopt the ordi· 
nance." . 

Also in relation to this matter consider the recent case of Citizens for Better 
Govemment .v. County of Valley, Idaho, April 4, 1973; No. 1 1094, 508 P.2d 
550• A copy . of :that case is attached to this opinion. There it was held that 
certain. of the requirements of the statutes for zoning were mandatory and must 
be complied with before a valid ordinance could be passed and because . proper 
notice was. not given and no. hearing was held the zoning ordinance of Valley 
County was .declared to be void. This case appears to be much the same and- that 
case could well be applied here if the courts were to. rule on the matter. 

hiMCQuillm, op; cit:, Sec. 1628, page 173 iHs said: 

''There Can be no vali,d ordinance until it is properly passed by the legally 
· · constttuted' �legwative booy of a municipality, and 'pass' as · applied to 

enactment of local laws comprehends all necessary steps to create the 
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Jaw." 
In this case the last sentence of Section 31-3804, provides that the Board of 

County Commissioners shall not take any action on the original zoning plan 
regulations or subsequent amendments or changes thereto until the zoning 
commission has J!Ulde its recommendations thereon. 

This must necessarily mean a ''validly composed" zoning commisUon. The 
Latah County Zoning Commission would only be "validly composed" if it is 
deemed to be a "joint" or "regional" zoning commission composed of 2 or more 
counties or a county and one or more cities. 

However, all of the above may be academic since if. we understand correctly 
the ordinance which was proposed by the Latah County Planning and Zoning 
Commission did not have metes and bounds descriptions of the various zones, 
but only referred to the zoning map to descn"be the zones; as we understand it, 
the ordinance was published at length but the zoning map was not published at 
all. If this startling state of affairs exists, it is doubtful that any zoning ordinance 
exists at all or that any other actions of the Board of County Commissioners 
thereafter as to zoning have any affect as Jaw at all. 

Zoning ordinances are usually criminal in nature. (31-714, 50-1209, Idaho 
Code). Criminal ordinances must be certain; that is to say, a person must be able 
to look at the ordinance and be able to know what zone his property is in, what 
he can and cannot do with that property. Unless there is specificity, such an 
ordinance is void for ambiguity, Lewiston v. Mathewson, 18 Idaho 347. In this 
case the ordinance has no meaning without the map since the map is an integral 
and necessary part of the ordinance. If the ordinance must be published under 
Section 31-715 ,/daho Code, the map must also be published. 

In a similar case, Georgia has declared that failure to .publish a zoning map 
with a zoning ordinance voided the ordinance and made it inoperative from the 
beginning. Waycross v. Boatright, 104 Ga. App. 685, 122 S.E. 2d 475; see also 
McQuillin op. cit., Volume 5 ,  Sec. 16.12, page 149. 

As to correction of this matter see McQuillin, op. cit., Volume S, Sec. 1693, 
page 299: 

"Generally speaking, a municipal legislative body may ratify its void acts, 
or it may cure the defective enactment of an ordinance by a subsequent 
enactment, where the ordinance is within the municipal power to enact. 
Under these circumstances, a curative ordinance may validate condemna
tion proceedings; validate street work done without a proper contract; 
waive contract irregularities by adopting another contract; or ratify a grade 
change made by city officers without the authority of an ordinance. But it 
is a reasonable rule that to render subsequent proceedingS evidence of the· 
ratification of an ordinance, it should appear that the proceedings .were 
taken with a full knowledge of the invalidity of the ordinance and of all 
steps, if any, taken thereunder. 
Any defect in the publication of an ordinance is cured by its reenactment 
and republication." 

· · 
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It would ap�, however, that it might be best in this case to start over again 
with a new Planning and Zoning Board, and proceed from there. 

OFFICIAL OPINION NO. 73-217 

:TO: W. J. Duclos 
Nez Perce County Commissioner 

: FROM: W. Anthony Park 

June 1 1 ,  1973 

After considering the telephone conversation between us and after further 
consideration of the statutes, I am sorry to say that my advice to you must be 
somewhat different than our phone conversation. Your question related to how 
much time a county commissioner must spend in his courthouse office, and 
whether he can carry on other business. 

The statutes would seem to cover this matter fully. Section 31-3 105, Idaho 
Code, reads as follows: 

"31-3105. Commissioners full time officers in certain counties - Meetings. 
- All county commissioners of counties receiving $5,000.00 or more per 
annum shall devote their entire time to the performance of their office 
duties. In addition to the special days which now are or may hereafter be 
provided by law for meetings of the board of county commissioners the 
county commissioners shall, during one half(*) of each and every month, 
have designated office days on which days they shall be at their office at 
the county seat in session for all business which may be brought before 
them, which office days shall be designated by resolution, and a copy of 
such resolution shall be placed on file with the clerk of the board of 
county commissioners. 

During the other half of each month the county commissioners of 
counties receiving $5,000.00 or more per annum shall spend their time 
either at their office at the county seat during office hours or in the 
performance of their actual duties throughout the county: provided, that 
in counties whose county commissioners receive $5,000.00 or more per 
annum, the co\inty commissioners shall not be entitled to their hotel 
e:x.peu.as incurred while at the county seat." 

Also of importance is Section 59-1007, Idaho Code, which reads as follows: 

"59-1007. Office hours. - Unless otherwise provided by law, every officer 
must keep his office open for transaction of business from eight o'clock 

· a.m. until 5 o'clock p.m. each day except upon Saturdays, Sundays and 
holidays." 

As you can liee from Section 31-3105, /daho Code, county commissioners 
earning more than $5,000.00 per year are required to devote one half of their 
time during designated "office days" meeting in session for all business that may 
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be brought before them. During the other half of each month these county 
commissioners are required to "spend their time either in their . office at the 
county seat during office hours or in the performance of their actual duties 
throughout the county." This is quite specific. When Section 59-1007, Idaho 
Code, is considered, it is apparent that county commissioners earning more than 
$5,000.00 a year must devote their time, from 8:00 o'clock a.m. to 5 :00 o'clock 
p.m., Monday through Friday, excepting holidays, in the performance of their 
official duties. 

This is not to say that the county commissioners may not pursue other 
activities of a private nature after office hours or on holidays, Saturdays or 
Sundays. 

It should be noticed that there was an· attempt to change the law so that only 
in counties where the county commissioners earn $10,000.00 or more would the 
commissioners be bound to devote their full time to county business. This bill, 
House Bill 292, 1973 Legislature, died in committee in the House of Representa
tives. 

As you are aware, Nez Perce County Commissioners are now paid $8,500.00; 
before Chapter 309 of the 1 973 laws they were paid $7,500. So in either case, 
Section 3 1 -3105 would apply. 

OFFICIAL 9PINION NO. 73-218 

TO: Thelma R. Kolodziej 
Gem County Recorder 

FROM: James C.  Weaver 

June 1 1 , 1973 

Your letter of May 22 has been referred to me for response. In answer 
thereto, I refer you to Idaho Code Section 50-1302, which states in pertinent 
part as follows: 

Every owner proposing a subdivision, as defined above, shall cause the 
same to be surveyed · and a plat made thereof which shall particularly and 
accurately describe and set forth all the streets, easements, public grounds, 
blocks or lots, and other essential inf onnation, and shall record • said 
plat . . .  

It is my opinion that the referred to Code section would require both sides of 
the plat to be copied and filed pursuant to 50-1310. This would be required, it 
seems to me, by the language of 50-1302 which requires an accurate description 
of dedications. 

. - . 

Lending weight to this opinion is the language of S0-1309 which reads in part 
as follows: -

The owner or owners of the land included in said plat shall make a 
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cerHficate wntaining lhe correct description of the land.  wl lh lhl.! 
���terrten� as to their ifltentions I I !  ini:lude the same in the plat ,  and make a 
dedicaiion of all the streets und alleys shown 011 said plc11 . whil:h i:cnitk11L· 
shall be acknowledged before an officer dul y  au1lwri1cd lo lakc 

acknowledgements and shall be indorsed 011 the plat . . . I Empha-1> ;1ddcJ I 

"fP.is sentence clearly makes the dedication a part of the plat . and . a� pan . i i  
the plat, is required under Sci:t ion 50-1 3 I O  to b e  included i n  t h !.!  I ra 1 1,p.1 H'.n..:: . .  

OFFICIAL OPINION NO. 73-2 1 9  

TO: Ted C. Springer 
Custer County Prosecuting AtlUrncy 

FJlOM,: Warren Felton 

Ju11<' 1 -l .  l ' l73  

You have asked whether Chapter 284,  1 973 !c!aho Session Law� whi..:11 
requires that the name and cµrrent address of a grantee must appear on :1 
conveyance makes iL a prerequisite that such name and current add res� appear , 
or $e recorder may refuse lo record the instrument. 

First, any deed that did not name a grantee would be 111) deed at  a l l . Without 
the name of the grantee , i t  is not a conveyance or deed. Sec 6 l11om11so11 011 

Real Property, Sections 3 1 63(2978), 3 1 64(2979), 3 1 65l2980) .  3 1 66( 2ll8 1 ) . 
pages 3 1 8-327. A deed must name a grantee who �s in existence and i:apable of 
taking the property or it is not a transfer and would not have needed 10 be 

' recorded 4ndcr Sections 55-80 1 and 3 1 -2402, Jdalio Code. 

On the other hand , i t  appeari. that the statute as amended docs add :i 1 1  

additional requirement, e .g . .  that of  "current address." There arc m:my i..:asc'� 
where !!tatutes have made requirements for conveyance such as the stat utes of 
frauds (9-503-505 , Idaho Code).  statutes of uses, statute of enrollmen t ,  ck.  
where �uch statutes have made requirements which have to be met  in  order to 

convey property and such statutes have stood the test or time. 4 Thomp.\011 1111 
Reul froperty. Section 2277(2208) page 820. 

In sqw� ,ca�� ack1iuwledgment has been made an essential part of the 
e�cc1Hi9q_ 9f,!1 ge�4 prereq1,Jisjte �o passmg t�tle . 7 fhompso11 011 Real Property , 
Sec�i�r1 . �9�2(3?4§), pag� 419, . nofo 14. As to statUtcs of frauds. sec 5 
Thornpsq1' o_n R�alProperty •. Sect•on 2809(2659), page 766. 

Suc�'a statute !ls the one under discussion would be the same as the statute of 
frauds '..::: jt·�i>U:l4 establish a i-ule of evidence. Dunn v. Dunn, 59 Idaho ·4 7 3 .  

The statute;is 'iri mandatory terms, thus it would seem that a conveyance 
must rtow-corttiiiti the "current address" of the grantee as well as a name in orde r  

to be a ·conve.Yartce· and according to Sections 55-801 , 3 1 -2402 and 3 1 -2404, 
Idaho Code;"the -�ecorder only needs to record· instruments affecting title or 
possession ofl:fr�pei"fy, such as deeds, grants and transfers . 

. ·�· . . - . . . 

: <·· :-· 
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Thus Section $5-601 , Idaho Code, as amended, does require .. name and 
current address" as a prerequisite to recording and a document purporting to be 
a conveyance must contain both of them or it may be refused for recording. 

OFFICIAL OPINION NO. 73-220 

TO: Jack B. Moore, Chief 
Liquor Law Enforcement Division 
Department of Law Enforcement 

FROM: James W. Blaine 

June 14, 1973 

Your request for an opinion as to whether or not the operation of a slot 
machine modified to pay a historical token each and every time a coin is 
introduced into the machine falls under gambling devices, Section 18-3801 , 
Idaho Code. 

In order for any device to come within the provision of Section 18-3801 , 
Idaho Code, it is necessary that three things take place, namely: (1) consi
deration; (2) prize and (3) chance. The circumstance you pose in your letter of 
June 12 ,  1973, does not have each of these three elements pr�sent, since .one 
historical token of the Cassia County Historical Society is returned each time the 
slot machine is played, thus eliminating the necessary element of "chance." 
Therefore , such machine would not be a gambling device and would not come 
within the terms of Title 18, Chapter 38 of the Idaho Code. 

OFFICIAL OPINION NO. 73-221 

TO: Herbert Nagel 
Rathdrum City Attorney 

FROM: Warren Felton 

June 21 , 1973 

In regard to your phone call concerning the City of Rathdrum and the fact 
that they wish to contract with someone to log the city's land :ror them rather 
than to sell stumpage, we would suggest to you that in such a � the city falls 
under Section 50-341 ,  Idaho Code. If it is anticipated that the :amount the city 
will be obligated to pay to the logger is more than $2,500.00, the city should let 
bids and go through the procedures spelled out in Section 50-341 ,ldaho Code. 

In relation to Section 50-341B.,Idaho Code, the section say� that it does not 
apply to disbursement of funds to a city employee, agent or official or to the 
perf orrnance of personal services for the city. We believe that this exception does . 
not apply to a contract to log and that such a contract is not "per8onal services" 
for the city. It has generally been agreed that in that section the words "personal 
services" relate to services by engineers, accountants, doctors, lawyers, architects 
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and such. which are performed by the person himself, and not to general 
contracts, work or labor. We have so held several times such as September 6, 
1912 (see c0py of letter, enclosed). To hold that this exception to bidding 
included all work or labor would totally vitiate the section; thus, we have always 
constt;ued it. as restricted to professional services. 

OFFICIAL OPINION NO. 73-222 

TO: Robert Hay 
Commissioner, Department of Insurance 

FROM: James G. Reid 

June 21 , 1973 

This office is in. receipt of the January 30, 1973 letter from James C. Prince 
requesting an opinion as to what type of license (resident or non-resident) 
should be issued to an applicant for an agent's license. 

Section 41-102S(l)(a) of the Idaho Insurance Code defines a resident for 
insuiance agent purposes as: "If an individual is one domiciled and residing 
within Idaho." Section 41-1025 (2)(a) defines a non-resident agent or broker as: 
"If an individual is one domiciled or residing in a state other than Idaho, or in 
Canada." 

To be qualified as a resident for the purpose of this section, an individual 
would. have to be both domiciled and residing in Idaho. If both of these 
qualifications are not met, then. the individual would not be defined by Section 
41-1025(2)(a) as a non-resident. He is a non-resident ifhe either does not reside 
or is not domiciled in Idaho. 

An individual who does not qualify as a resident under Section 41-102S(l)(a) 
oftheldaholnsura�e Code in order to obtain a non-resident license would have 
to comply with the conditions set forth in Section 41-1066 which requires, 
among\other things,. the applicant to be qualified for, and hold a resident license 
in his liome state. The applicant mentioned in the letter dated January 29, 1973, 
to Jim .Reid;from James Prince, did not meet this condition and therefore would 
not qu.a.Jif}' for,� insurance agent�s non-resident license. 

J;<or< a:· corpC)ration to be qualified as a resident agent or· broker the 
corpora,tion'mUst' be one incorporated and existing under the laws of Idaho, or a 
foreip corJ>oration if qualified to do business in Idaho; and if Idaho is the only 
state �ere it nWlitllins the business and all shares of the corporation are owned 
by I�o resideilti� sectiori 4M02S(l)(c),/daho Code. 

A non-resident a,gent or broker is a corporation that is incorporated under the 
laws of a state. other . than Idaho, and has one or more places of business outside 
the state. Section 41�1025(2)(c),ldaho Code. The two sections of the statute are 
congruo....s .�xcept in one situation; that being the ca5e where a foreign 
corporation maintaiJls a place. of business only in Idaho, but shares are owned by 
non-residents aS well as residents of Idaho. In such a case, a corporation would 
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not qualify for a r�sident's license, nor non-resident's license. 

Courts that have dealt with similar situations have stated statutes should be 
reconciled so as to make the inconsistent provisions consistent and practical, 
Hessel v. Lateral Sewer District, 202 Kan. 499 , 499 P.2d 496. The statutes 
should be construed so that the legislative intent is given effect. Florek v. Sparks 
Flying Service, Inc. , 83 Idaho 1 60, 359 P.2d 51 1 .  

Section 41-1025 was added to the Idaho Code by Chapter 1 64 in 1972 and 
the part in question reads: 

"A 'resident' agent or broker . . .  (i) f a  corporation, is one incorporated 
and existing under the laws of Idaho [.) . . .  A 'non-resident' agent or 
broker . . .  [i] f a  corporation, is one incorporated under the laws of a state 
other than Idaho, or of Canada." 

Later, Section 41-1 025(I)(c) was amended by Chapter 395 in 1972. The 
preamble to this amendment states in part: 

'To provide that foreign corporations qualify to do business in a state who 
maintain offices in the state and all of whose shares are owned by Idaho 
residents are resident agents and brokers. " [Emphasis added] 

This part was added to 41-1025(1Xc) and that part of the statute that was 
changed was accented as is done with all parts of an existing statute that. are 
amended in the Idaho Session Laws Book. However, 41-1025(2Xc) was 
inadvertently amended, the words: 

"And has one or more places of business outside the state of ldaho" 
being added. Because this part of the section was not in the preamble as being a 
part of the section to be amended, the part in question was not highlighted; and 
when this part of the section is in the statute a complication arises, I feel that 
there was no legislative intent to change that part of the statute and therefore 
that part should be ignored when determining the status of a ·non-resident 
corporate agent or broker. Misprints in a statute will be corrected or words 
omitted therefrom if the error is plainly indicated and the true meariing is 
obvious, in order to make the statute express the legislative intent. State v. 
Witzel, 79 Idaho 2 1 1 ,  3 1 2  P.2d 1044. 

If the statute read, "A non-resident agent or broker is a corporation that is 
incorporated under the laws of a state other than Idaho," there would be no 
incongruous result where a foreign corporation . has a share . owned by 
non-residents as well as residents. Therefore, the last part of Section 
41-1025(2Xc) which was obviously inadvertently added to the statute should be 
ignored in order that the statute may express true legislative intent. 
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· OFFICIAL OPINION NO. 73-223 

TO: Pete T. Cenarrusa 
Secretary of State 

FROM: W. Anthony Park 

73-223 

June 2 1 ,  1 973 

· I have now examined the recall petitions deposited with you on June 1 6, 
1973, by a group of Pocatello citizens seeking to initiate a new recall effort 
against Representative Patricia L. McDermott, District 34 in Bannock County. 

It is my opinion that the form as submitted is not in substantial compliance 
with § 34-1703(2), Idaho Code, which prescribes the form of recall petitions for 
state legislators. The form which I examined lumps together certain of the 
supporting information required by the statute in one columnar heading. The 
information included at the head of the single column is the post office address, 
the legislative district, the county and the county precinct. (The form identifies 
the precinct in the columnar heading by the initials "E.P.," which are marked by 
an asterisk. At the bottom of the page, another asterisk explains that the initials 
stand for "Election Precinct.") The column itself contains the typewritten word 
"Yes," which apparently would already be on the petition when presented to 
the potential signators. It is my conclusion that the legislature intended that 
each signator to a recall petition be given an opportunity to write in the 
supporting information himself. (Attorney General's opinion, June 6, 1973.) 
The form as submitted obviously precludes each signator from writing in his or 
her own supporting information. Further, the grouping together of so much 
infonnation in one column and requiring the potential signator to translate 
initials into words enhances the possibility of mistake or fraud. 

Foi: these reasons, I must conclude that the form violates legislative intent 
and is not in substantial compliance with § 34-1103(2),/daho Code. 

Although · I am. constrained to advise you to disapprove the subject form, I 
feel compelled to observe that it would not be difficult to prepare and submit a 
form of petition which would be in substantial compliance with the 
requirements of the law. For example, the petitioners in this matter initially 
submitted a foiln of petition which was in substantial compliance, and, had it 
been .· ·. resubmitted, would have been approved this time. The statutory 
requirements are simple and the forn1 should be simple. This one isn't. 

Alihough, as you quite accurately point out in your transmittal letter that 
this state. of a recall proceeding does not require anything more than an approval 
as to the form of the petition, you also asked for my comments regarding "any 
defect" . which may appear on the submitted fonri. I presume that you are 
alluding to the· sigml�s themselves and the way the supporting information 
was .apparently included. - Obviously, I cannot make any evaluation . of the 
signatures:and Will not do so here. However, it appears that the word "Yes" had 
been typed in; apparently before the signators signed their names and residence 
addresses on the form. In this regard, I would caution petitioners against the 
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third party additic;m of any of the supporting information, which, as I mentioned 
above, should only be filled � by the signators themselves. 

OFFICIAL OPINION NO. 73-224 

TO: Stephen W. Boller 
Blaine County Prosecuting Attorney 

FROM: W. Anthony Park 

June 22, 1973 

You have requested my opinion regarding a tax sale of a small building or 
cabin and some furnishings, all owned by Artie 0. Barker, to satisfy delinquent 
taxes. The sale was conducted by the Sheriff of maine County under 
enforcement procedures provided by Title 68, Chapter 13  of the Idaho Code. 
Barker's cabin was assessed and taxed as personal property because he doe8 not 
own the underlying land. He leases the land from Mr. and Mrs. Gus Stertman. We 
understand that taxes were delinquerit in the amount of $18.82, that the 
property including furnishings was sold for about $100.00, and that Mr. Barker 
values the cabin at $2,000.00. You have asked for our opinion of the validity of 
the tax sale and the authority of the Board of County Commissioners to set the 
sale aside. 

· 

Under generally acceptable principles of law, a building such as the cabin 
involved here is real property. � is the. case whether or not the building is 
owned by the person who owns the underlying land. We must coilsider here 
whether the statutory scheme in I�o alters these general principles of law and 
in what respects, if at all. 

Fqr tax purposes in Idaho, some distinctions are made between real. and 
personal property. For assessment purposes, real property is defined by . I�C. 
§ 63-108 and personal property by LC. § 63-109. Real property includes 
improvements. LC. § 63-108. Improvements include buildings and structures. 
LC. § 63-1 10. 

For many years, buildings not owned by the owner of the underlying land 
have been assessed as personal property in Idaho, pursuant to I.C. § 63-1223. 
However, a close reading of I.C. § 63-1223 indicates that only impro\rements on 
the following lands are to be assessed as personal property: ·  (a) government 
{b) Indians (c) state {d} railroad right of �y. The . reason for this section is 
because the real estate on which such .improvements are situated cannot be 
taxed. Russett Potato Co. v. Board of Equalization, 93 Idaho SOL Ahriost all 
improvements to which ownership is separated from ownership of the 
underlying land in Idaho are located on Federal, State, Indian, or railroad lands. 
Consequently, the practice of assessing as personal property· all separately o\vned · 

improvements is understandable. However, in situations such as the present,-it 
appears incorrect. 
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The property was assessed as personal property. The taxpayer did not object 
to the assessment of his property as personal property, and it 1111lY be that the 
property was subject to a de facto assessment as personal property. It does not 
necessarily follow, however, that the property could be seized and sold as 
personid property. I.C. § 63-1304 very clearly limits execution of the warrant to 
the seizure and sale of "personal property." It also provides that such warrants 
shall be served and executed by the sheriff "in the manner provided by law for 
the sale of personal property upon execution issued out of the district court." 
Under a personal property distraint warrant the Tax Collector, acting through 
the sheriff, has seized and sold real property. I am of the opinion that the tax 
sale was not legal. 

Mr. Barker has asked the Blaine County Board of Commissioners to set the 
sale aside. The officer responsible for execution and service of the warrant of 
distraint is the county·sheriff. He probably acted at the specific direction of the 
Tax Collector, but it seems the responsibility for conducting a proper levy and 
sale is that of the sheriff. The Board of County Commissioners or the County 
Board of Equalization really have no responsibility in connection with the 
collection of taxes, the issue of distraint warrants, or the execution and service 
of such warrants. Consequently, I do not believe the Board of Commissioners or 
the Board of Equalization may set the sale aside. 

I.C. § 63-2202 is not to the contrary. That statute provides in pertinent part: 
The board of count:Y commissioners may, at any time when in session, 
cancel taxes which for any lawful reason should not be collected, and may. 
refund to any tax payer any money to which he may be entitled by rea8on 
of a double payment of taxes on any property for the same year, or the 
double assessment or erroneous assessment of property through error, and 
may refund to the purchaser of any property erroneously sold when it has 
been determined by the board of county commissioners that such sale is 
void .on account of any irregularity of the taxing officers or that the 
property. purchased has been erroneously sold or the sale thereof invalid, 
the. amount paid by such purchaser to the county on the sale of any such 
property, with interest thereon (rom the date of such payment at the rate 
of six per cent per �um. 

The statute is broadly a refund and cancellation statute authorizing the Board 
of. County Colnmissioners to cancel taxes and to withdraw monies from the 
country . treasury for refunds. In the absence of such a statute, reimbursements 
to the. purchaser of 311 invalid tax title is generally not. required. See the cases 
collected at 77 ALR 824, 1 16 ALR 1408. l do not believe, however, that the 
statute vests the . Board of County Commissioners with quasi-:judicial authority to 
review ari.d. o�rturn tax sales .. The statute provides no procedure for review, nor 
has the .statute ever been cited or otherwise employed for that purpose. It is 
sigriificallt thaf the principle case under this statute, Shea v. Owyhee County, 66 
Idaho 15_9 "(194S), required a refund after a tax sale was voided by the courts of 
Idaho; not by the Owyhee County Board of Commissioners. Suit had been filed 
in Owyhee Coi.lnty by the owner of the real property in question at the date of 
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the issuance of t,he tax deed to Shea. It was only after it had been judic�ally 
determined that the tax sale was void, that the Board ofCounty Commissioners 
had before it the application of Shea for a refund and repayment. The statute 
does provide, however, thit the purchaser has the right to repayment by the 
Board of County Commissioners for the purchase price of the property with 
interest at the rate of six per cent per annum. · 

Nothing herein should be interpreted as precluding the Board of County 
Commissioners from seeking to negotiate a settlement of this matter to the 
mutual satisfaction of the county, Mr. Barker and the purchasers. My opinion is 
to the effect that the Board of Commissioners cannot make a determination that 
the sale is void that is binding upon the purchaser. 

OFFICIAL OPINION NO. 73-225 

TO: Gary M. Haman 
Kootenai County Prosecuting Attorney 

FROM: W. Anthony Park 

June 25, 1973 

You have requested an Attorney General's opinion on the following 
questions: 

1 .  Does Idaho Code § 63-lOSBB violate Article 7, Section 5 of the Idaho 
State Constitution, in that it creates nonuniform taxation? 

2. Does this statute unconstitutionally delegate legislative authority to grant 
exemptions, there being absolutely no criteria by which such exemptions may be 
determined? 

In answer to your first question, the power to exempt from taxation, as well 
as the power of taxation, is an essential attribute of sovereignty. In the absence 
of any express provision of the State Constitution granting tax exemption, or 
restricting or limiting the subjects with respect to which exemptions may be 
granted, it is vested in the legislature. 

Article 7 ,  Section 5 of the Idaho Constitution does not enumerate the types 
of exemptions that may be made by the legislature. Idaho does not llinit the 
plenary power of the legislature to grant exemptions as it may see fit. Williams v. 
Baldrich, 48 Idaho 618, John Hancock Mutual Life InSUl'ance Co. vs: HoWarth, 
68 Idaho 185, (1948). 

. 

In answer to your second question, the statute does not unoonstitutionally 
delegate legislative authority. Under the.language of § 63-l05BB,l""!w Code, an 
exemption of real and personal property· to the amount of $15,ooo of mark�t 
value may be given only when the following two circumstances exist: (a) the 
property owner's ability to pay has. been affected by unusWil circumstances; 
{2) payment of the tax would constitute an undue hardship on-the owner. 

· 

It is recognized that a legislature may delegate power to another officer or 



28� 73-226 

ag�ncy of government, if it provides a standard or guide for the exercise of the 
del�gate? p.oy,rer: The r�quirement of a standar� has been the sub�ect of 
substantial litigation, and ID general courts have reqwred only that the legislature 
provide a reasonably definite standard. We cannot say that the standard outlined 
by :the statute is so vague or indefinite as to be unconstitutional. Standards such 
as "public convenience and necessity" and "just and reasonable" have been 
upheld, and are no less definite than the standard provided by § 63-105BB, 
Idaho Code. Abbott vs. State Tax Commission, 88 Idaho 200, Ward v. Scott, 1 1  
New Jersey, 1 17, 93 A.2d 395 ( 1952), Cooper, State Administrative Law, 
Volunie 1 ,  page 6 1 .  

OFFICIAL OPINION NO. 73-226 

TO: John Michael Brassey 
Deputy Administrator 
Uniform Consumer Credit Code 

FROM: James G. Reid 

June 25 , 1973 

In your letter of March 22, 1973, you inquire as to whether or not . the 
following transactions constitute a home solicitation sale under Section 
28-32-501 , Idaho Code so as to invoke the various remedial sections of the 
UCCC dealing with home solicitation sales: I .  Seller sends a letter to a person at 
his residence indicating that the person has won a prize and that he should call 
the. seller for further ;information. The person then calls the seller who tells the 
resident of the prize that he has won and asks if he can bring it to the buyers 
home, along with the product he is selling. The buyer agrees to allow the seller 
to come to his home. (2) The seller advertises his product in a newspaper of 
general circulation. The resident receives a newspaper at his home, reads the ad, 
calls the . business, and seller comes to buyers home and a credit sale is 
consumated. 

Section 28-32-501 , Idaho Code, provides the definition for a home 
solicitation sale as it applies to those sales falling Wider the scope of the Uniform 
Consumer Ci:edit Code and reads as follows: 

Definition - "Home solicitation sale ." - "Home solicitation sale" means a 
consumer credit sale of goods, other than farm equipment, or services in which the seller · or a person acting for him engages in a personal 

· solicitation ·· of the sale at a residence of the buyer and the buyer's 
agreement or offer to purchase is· there given to the seller or a person 
actilig Jor bµn. It does not include a sale made pursuant to a preexisting 

- re:volvmg Charge account, or a sale inade pursuant to prior negotiations 
between the parties at a business es�lishment at a fixed location where 
goods or services are offered or exhlbU:ed for sale. (1971 , ch. 299, § 2.501 , 
p;l l l 6.) 

' 

The first sentence in the definition of a home solicitation sale generally states 
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that so long as the sale is consummated at the buyen residence, it would be a 
home solicitation sale. The second sentence of the definition provides the 
exceptions as to when a sale does not fall under the category of a home 
solicitation sale even though the sale was consummated or the purchase made at 
the buyen place of residence. Those exceptions are when a sale which is made 
punuant to an · existing revolving charge account, or when a sale is made 
punuant to prior negotiations between the parties at a bu#ness establishment or 
a fixed location where goods or services are off erf!!I or exhibited for sale. 

In both of your examples there is no question but that the sale involved was 
consummated at the buyers residence. Therefore, unless the two exceptions 
found in the second sentence of the definition of a home solicitation sale would 
apply to the transactions would necessarily be considered home solicitation 
sales. In both of your examples, there is no question but that sales were not 
ma�e punuant to any revolving charge account. Further, in order to qualify 
under the second exception found in Section 28-32�501 , Idaho Code, it is 
necessary that the sale be made pursuant to prior negotiations between the 
parties at the business establishment where the goods are ·offered or exhibited 
for sale. In neither of your examples is either sale based upon prior negotiations 
at the seller's place of business but instead are based upon a prior negotiation by 
virtue of a telephone call and a newspaper ad. 

Therefore, it is the opinion of this office that both of the transactions you 
inquire about do constitute home solicitation sales within the meaning of 
Section 28-32-501 , Idaho Code. 

OFFICIAL OPINION NO. 73-227 

TO: Richard L. Cade 
Director, Liquor Law Enforcement 
Department of Law Enforcement 

FROM: Jay F. Bates 

June 25, 1973 

On May 8, 1973, you requested a formal opinion as to . the application of 
HB206, the text of which is found in Chapter 144: of the 1973 Session Laws, pp. 
281 -287, both inclusive. A copy of HB206 is attached as Exhibit "A" and by 
this reference incorporated herein. 

· 

To properly frame an opinion, it is necessary to set .forth some applicable 
statutory laws. Necessarily the statutes, hereinafter cited, refer not only to state 
statutes but also the recognition of local units of government .�mlinances and 
regulations. No attempt is made, in this opinion, to arialyze ariy.fo�J,mits pf 
government ordinances or resolutions but the assumption is that they are pari 
materia except where local . units of governm1mt do not,Jhrough.local pption, 
permit the sale of certain·classes of alcoholic beverage. 

The applicable state statutes are: 
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"23-IOS(c) .. "Wme," meaning any alcoholic beverage obtained by the 
fennentation of the natural sugar content of fruits (grapes, apples, etc.) or 
other.agricultural products containing sugar (honey, milk, etc.)." 
"23-1012. HOURS OF SALE. - It shall be unlawful and a misdemeanor 
for any person in any place licensed to sell beer or where beer is sold or 
dispensed to be consumed on the premises, whether conducted for 
pleasure or profit, to sell or pennit to be consumed on the premises beer as 
the same is defmed by law, between the hours of one (I) o'clock A.M. and 

· seven (7) o'clock: A.M." 
"23-1303(c). "Retail wine license" means a license issued by the 
commissioner, authorizing a person to sell wine at retail." 
'423-1303(f). "Retailer" means a person to whom a retail wine license has 
been issued." 
"23-1306. LICENSES REQUIRED - APPLICATION - ISSUANCE OR 
REFUSAL. - .Before any person shall manufacture, import into this state, 
possess for resale, or distn1>ute or sell wine within the state of Idaho, he 
shall apply to the commissioner for a license to so do . . . .  A separate retail 
wine license and wine distributor's license shall be required for each 
premise. . . . " 

'423-1332. SALE BY BY-THE-DRINK IJQUOR LICENSEES. - Retailers 
holding valid licenses for the retail sale of liquor by the drink pursuant to 
chapter 9, title 23, Idaho Code, may sell wine for consumption oil or off 
the licensed premises. Persons holding a valid wine by the drink license 
may sell winefor consumption on the premises only. Retailers who do not 
posiiess a valid · license for the retail sale of liquor by the drink, or retailers 
who do not have· a valid wine by the drink license, shall not pennit con
sumption of wine on the licensed premises and may sell the wine only in 
its original unbroken container. Wine sold for consumption on the licensed 
preinises may be sold only during hours that beer can be sold pursuant to 
the laws of this ·state. Wine sold by the retailer for consumption off the 
premiSes of the retailer may be sold only during the hours that beer may 
be sold pursuant to the laws of this state." 

. Regµla,tion and control of traffic in alcoholic beverage, within the state or 
any, politiCal s:ubdivision thereof, is deemed to be within the police power of the 
state. 8n.c:i.Ioc81 Units of government. To effect c9ntrol of such traffic, alcoholic 
beverages· are de&ed and regUiar hours )Ultr'certain days of sale have been 
established durmg which 'alcoholic beverages may be sold. 

Foi�&Se in '  understanding the tenn "aicoholic beveraie'', subsection (d) of 
Title 23; �Jt&pter .1 ; &i�tio,il 5 defines alcoholic beverage as any liquor containing 
mo.re than 4� of alcohol by weight: Regulated or peimitted sales of beer in this 
state dh;n,c,lf(�.Withi(ili,e classific�,tion of alcoholic beverage. �r is therefore 
regulated by 'Title.23, Chapter 9, ldaho Code. Beer so defined is that having no 
more th.an 4% alcohol by weight. 

CoDlplii;ations · bi . regulatfug sales of alcoholic beverages and beer arose 
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because different hours and days of sale are established for beer as opposed to 
alcoholic beverages. likewise, there is no uniformity of regulations by local units 
of government in the sale of beer. 

The 1971  legislature enacted the coµnty option Kitchen and Table Wine Act. 
(Title 23, Chapter'l3, Jdaho Code.) Wine is defined in the Act as an alcoholic 
beverage containing not more than 14% alcohol by weight. The sale of kitchen 
and table wine was left to county option and there are counties in this state that 
have not opted for the sale of kitchen or table wine. 

Prior to the enactment of the Act, it was customary that the holder of a retail 
liquor by the drink license could sell wine by the drink for consumption on the 
premises notwithstanding what percentage of alcohol by weight was involved. In 
practical terms, however, this meant that fortified wine was sold by the drink by 
the retail liquor licensee. 

The Act provided among other things that in those counties opting, a retail 
wine license is necessary to authorize a person or retailer to sell wine at retail for 
consumption on or off licensed premises. It also defines a "retailer" as one who 
holds a retail wine license. Section 32 of the Act (original and as amended) 
provides "retailers holding valid licenses for the retail sale of liquor by the drink 
pursuant to Chapter 9, Title 23, Idaho Code, may sell wine for consumption on 
or off the licensed premises". [Emphasis mine.] The question is, by the � of 
the term "retailers" did the legislature intend tha.t a retail(!r possess a retail 
liquor by the drink license, a retail wine by the . drink license, and a retail wine 
license? Confusion may arise because the legislature provided the same hours of 
sale for kitchen and table wine as for beer. Consequently, if a retail liquor by the 
drink licensee, not holding a retail . wine by the drink license or retail wine 
license, could sell kitchen and table wine during the permissible hours of beer 
sale, Sunday sales would be allowable Qn·such premises and doub,i \V()uld be cast 
upon the right of a county to opt for or against adoption of the wine act. 

. 
. . , 

It is a canon of legislative construction to .find against an implied repeal of 
existing legislation. I am constrained to advise that the legislature did not intend 
to repeal existing legislation by the enactment of H.B. 206. Holders of a retail 
liquor by the drink license may continue to sell wine for consumption on, the 
premises notwithstanding the alcohol · by weight in such beverage. Sµch Sales can 
only occur during those hours and days permitted for alcoholic be,v�rages ·per se. 
Iii other words, the holder of a retail liquor by the drink license may notsell 
kitchen and table wine on Sunday nor on proscribed days �rid hours. • · ·· .· . 

· 
If a holder of a retail liquor by the drink license intends to • sell -wfu«S . for 

consumption off the premises dWing �rmissible days and.houl'S� he �t�so 
possess a retail wine . license. ·On ttie other hand, · the holder ,of}l · �tt:iil Wifie 
Ucense not possesstng a retall liqUor 1f,y the drink license; ma;, only .s�U id,tclien 
and table wine/or consumption off the premises during peimissible ·houri of 
beer sale. · · · · · 

· · · · · · · · " 

One other area needs treatment, i.e., retail wine by the drink otherUim the 
sale of fortified wines. There are wine shops, not reiail liquor by the' driillc shops, 

' 
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�t �II wine by .the drink for consumption on the premises. To make any such 
sales ·.there . must exist a valid . wine by the drink license for that shop and such 

. �e• may occur only in those counties that have opted the Act. 

OFFICIAL OPINION NO. 73-228 

TO: Dr. Lee Stokes 
Director of Air & Water Programs 
Environmental Services 

FROM: Matthew J. Mullaney, Jr. 

June 25, 1 973 

You have requested our opinion of the mandatory or pennissive character of 
the legislative charge in I.C. § 39-3603(C): 

In allocating state grants under this act, the Idaho board of health (now 
the Board of Environmental and Community Services) shall give considera
tion to the: 
1 .  Public benefits to be derived by the construction; 
2. Ultimate cost of constructing and maintaining the works; 
3 .  Public interest and public necessity for the works; 
4. Adequacy of the provisions made or proposed by the municipality for 
assuring proper and efficient operation and maintenance of the treatment 
works after the completion of construction thereof; 
s: the applieant's readiness to start construction, including financing and 
planning; Uiii . 
6. The applicant's financial need. 

You are. C:()J1cemed whether the applicant's readiness to start construction and 
its finan.cial .need are permissible criteria under new guidelines issued by the 
EnviroQJDental P,otection Agency. 

Words of-a statute inust be given their usual, plain and ordinary meaning and 
words.in common Use showd be given the same meaning in a statute as they have 
among the great mass; of' people· wlio are expected to read, uphold and obey the 
statute .Nagel v. Hianm0nd, 90 Idaho 96. 

· 

The word "shall" is: 
. .. : �a to el(press a command or exhortation . . . used in laws, 

· _reguijti(>11�. · ()r �i::tives to . express what is mandatory . . . Webster� 
SaenthNew. Collegiate Dictionary . 

• 1.' : � � 'in��t.tutes . • • .  the word is generally imperative or mandatory. 
Black� Law Dictlpnary, Revised Fourth Edition. 

. 

The use .of JijandatoryJanguage in the statute, i.e., "shall give consideration", 
e�resses a legislative mtent that the Board give consideration to at least the six 
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criteria specifically �ted in the statute. The statute in no way · inhibits the 
Board in assigning differing values to each criteria. However, an attempt to dilute 
consideration of any 1of the criteria (such as assigning a criteria only 1 point on a 
1000 point scale) wpuld fail as frustrating the legislative intent. The Board 
cannot do indirectly 'o/hat it cannot do directly. 

Therefore, the Bdard is bound by LC. § 39-3603(C) to give reasonable 
consideration to each!and all the criteria established in that statute. 

I 
I 

JFFICIAL OPINION NO. 73-229 

TO: Robert Hay 
Commissioner 
Department of Insurance 

FROM: James G. Reid 

June 26, 1973 

W: W. Roberts, Chief Deputy Commissioner of Insurance, requested an 
opinion as to whether mass merchandising of Idaho was in conflict with Idaho 
Code, Section 41-1317(1). This Code section states: 

.. No insurer, whether an authorized insurer or an unauthorized insurer, 
shall make available through any rating plan or form, property, casualty or 
surety insurance to any firm, corporation, or . association of individuals, 
any preferred rate or premium based upon any fictitious grouping of such 
firm, corporation, or individuals. For the purposes of this section a 
'fictitious' group is one in which members of such"group do not have a 

. common· insurable interest as to the subject of the insurance and the risk 
or risks insured or to be insured." 

This· statute would permit insurance companies to make available property, 
casualty or surety insurance at a patterned rate based on the grouping of risks by 
way of membership, nonmembership, license, employment agreement or any 
other method or means if as a result of such grouping, the individual risks within 
the group de�elop patterned characteristics over similar risks ·written on an 
individual basiS for persons not in the group and to the public generally. If the 
grouping does �ot accomplish this result, it would be a fictitious grouping and 
prohibited· under the statutes. 

Insurance companies to make available rating plans or forms which . offer 
reduced premiums and more desirable insurance coverage to those who qualify 
on their groupings would have the burden of demonstrating that the re
quirements to qualify for the favored treatment will reduce the hazards or costs 
incurred in writing and servicing the risk as against similar risks that do not 
qualify under the group requirements. 

· 

For example, if an insurer offered to write casualty insurance policies for 
employees of a corporation, at a reduction over what would be charged to the 



291 73-230 

public generally for s·hnilar policies simply because they were employees of that 
specific corporation; this would, under Section 41-13 17(1), constitute a 
fictitious group. However, if this discount was conditional on the corporation 
agreeing to collect the premium from their employees, this might reduce the cost 
to the insurer of the underwriting group sufficiently to justify the preferred rate. 
Mass merchandising, therefore, would be legal if there existed a reasonable 
coinrnon insurable interest which would differentiate lower rates charged to the 
individuals under a given plan from rates charged other individuals not under the 
plan� There must be proper economic justification given for lower rates charged · 

when mass merchandising is used. 

Furthennore, Section 41-1317(1), Idaho Code, prohibits a distinction in 
premium or preference rate based upon a fictitious group. This statutory 
prqhibition would therefore seem to be inoperative when the premium 
diStinction is based upon another factor; e.g., risk or cost. For example, if the 
foundation or the principle component for premium differential is the reduced 
cost, rather than the fictitious group, then mass merchandising of property, 
casualty or surety · insurance would be legal, as such a distinction is not 
prohibited. 

Therefore, in order for mass merchandising to be illegal under Section 
41-1317(1) it has to be based on a fictitious group, and that group must not 
have a common .insurable interest that would lower the rates. 

. 

OFFICIAL OPINION NO. 73-230 

TO: Pete T. Cenarrusa 
Secretary of State 

FROt.f: W. Anthony Parle 

June 27, 1973 

I .have now .. examined the proposed fonn of recall petitions which your office 
has prepared a5 � suggested and preapproved fonn for those who wish to initiate 
recalls itg8illstpublic officials. 

In' my opiDion, the proposed form is in substantial compliance with 
§ 34-1703;/daho Code, and that anyone who used such a fonn in any recall 
effort "-'.ouid a!Sc) be in compliance as to the form of his petition. 
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. OFFICIAL OPINION NO. 73-231 

TO: Dr. James A. Bax 
Director 
Departrllent of Environmental & Community Services 

FROM : Matthew J. Mullaney, Jr. 
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June 28, 1973 

The recent Idaho Supreme Court opinion, Williams v. State, 95 Idaho 5, gives 
rise to a need to review the procedures by which the Department of 
Environmental and Community Services makes its rules and regulations available 
to the public. 

The Administrative Procedure Act, as interpreted in Williams, requires that 
state agencies do the following: 

(1) Compile, index and publish all agency rules. 67-5205(a); 

(2) File a certified copy of each agency rule in the agency's central office. 
67-5204(a); 

(3) Maintain a permanent register of agency rules which shall be open to 
public inspection. 67-5204(a); 

(4) Furnish all state, district and county law libraries with complete sets 
of the agencies rules and regulations. Williams v. State, supra; 
(5) Adopt rules of practice ·and procedure to include both formal and 
informal procedures. 67-5202(a)(l); 

In regard to other agency actions, e.g., preliminary and final orders, decisions 
and opinions, the AP.A. requires that th� agency: 

(6) Make final orders, decisions and opinions available for public 
inspection. 67-5202(a)(3); 
(7) "attach to all preliminary orders instructions concerning the available 
administrative reviews of these orders." Williams, supra at 207; 

Compliance schedules and orders may be published somewhat differently 
from usual rules and regulations. Actual knowledge of a rule or order precludes a 
party from attacking the effectiveness of the rule or ord�r because of failure to 
publish. Since each industry or operation will have actual n<)tice . of its 
compliance schedule and order by mail, and because of the hybrid: nature of a 
compliance order, we do not believe it is necessary to do (4) above. You may do 
so, nonetheless, if you desire. We do recommend you do (I), (2), (3) and (6) 
above with the Board approved compliance orders an!l schedules. You Should 
also mail a copy of the Board approved compliance order and schedule to the 
industry or operation affected, by certified mail, return receipt requested. 
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· OFFICIAL OPINION NO. 73-232 

73-232 

June 29, 1973 
TO: Glen A. Coughlan 

,Legal Counsel 
West Mountain Sewer and Water District 

FROM: Matthew J. Mullaney, Jr. 

The Attorney General has given me for response your letter of June 7, 1973 , 
wherein you solicit our views of the election laws to establish a sewer and water 
district un'der Title 42, Chapter 32 of the Idaho Code. 

A "qualified elector" within a proposed water and sewer district is defined in 
Section 42-3202, Idaho Code: 

A 'qualified elector' of a district, within the meaning of and entitled to 
vote under this act, unless otherwise specifically provided herein, is a 
person qualified to vote at general elections in this state, and who has been 
a bona fide resident of the district for at least thirty (30) days prior to any 
election in the district. • • • No registration shall be required in any 
election held pursuant to this act, but each voter shall be required to 
execute an oath of election attesting his qualification. 

Section 42-3207, Idaho Code, discussing qualifications to vote in the election 
to 01ganize the district, provides in pertinent part : 

Such election shall be held and conducted as nearly as may be in the same 
manner as general elections in this state. There shall be no special 
registration for such election but for the purpose of determining 
qualificatjons of electors, the judges shall be permitted to use the last 
official registry lists of electors residing in the district and each elector 
before being permitted to vote shall take an oath that he is a taxpayer and 
bona fide resident of the proposed district. 

The · statutes are clear on their face. I would conclude that no person may 
participate in a water and sewer district election unless he affirmed or attested 
that he is a qualified elector of the state of Idaho; that he has been a bona fide 
resident of the district for more than thirty days prior to the day of the election; 
and that he is a taxpayer within the district; 

The obvious practical problem is that the land within the proposed district on 
the west side of Cascade Lake is used as recreational property. A substantial 
majority ·of the property owners are residents of other areas outside of the 
propoled district. Conceding that these persons would be very interested in the 
outcome .of the election, one cannot be a bona fide resident of both Ada County 
and Valley County. My construction of the statute would be that those who �e 
other than .permanent residents of the proposed district are not qualified to vote 
in the election. 

· 

Your second question asks, in essence, whether as few as four or five qualified 
electors · may cast a deciding vote which affects the property of many 
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non-qualified property owners in the district. A simple majority of total votes 
cast will determine the outcome of an election to establish a sewer and water 
district. I find no quorum or "minimum turnout" provided in the Idaho Code. 

The petition of organization to the court must contain 10% of the taxpayers 
of the district without regard to the taxpayers qualification to vote, Idaho Code, 
§ 42-3204. This -permits taxpayers of the county having recreational property 
there to have some direct or indirect influence upon organization of the district. 
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28-32-202 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . .  73-39 
28-32-202 {l) (c) . . . . . . • . . . . . . . . • . . . . . . . . . . . • . . • . . • . . . . . . . . . •  73-39 
28-32-202 (2) (a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •  73-39 
28-32-208 • . • . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . • . •  73-39 
28-32-501 . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . • . . • 73-226 
28-33-202 . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . • . • . . . • .  73-39 
28-33-202{1Xd) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . • . . • .  73-39 
28-33-202{2Xa) ' . . • . . • . . • . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . . . . . •  73-39 
28-33-208 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . • .  73-39 
.28-33-512 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . .  73-1 12 
28-34-302 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . • •  73-39 
28-35-104 . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . • . . . . . .  73�180 
28-35-105 . . . . . . . • . . . . . . . . . . . . . . . . • . . • • . . • . . . . . . . . . . . • • . • .  73;214 
29-114 . . . . . . . . • . . . . . . . . . . • . . • . . . . . . • • . . . . . . . . . . . . . . • • • • • •  73-21 1 
30-103 (e) . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . .  73-203 
30-134 . . . . . . . . • . . . . . . . . . . . . .  

· 
• . . . . . • . . . • . . . • . . . . . . . . . . . . . .  73-203 

3().6()1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . .  73-6, 73-91 
30-602 . . . . . . . . . . . . . . . . . . . . • . .  · . . . . . . . . . . . . • . . . .  � '  . . • . .  73-6, 73-91 
30-604 . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . .. > • • • • • • • • • •  73-91 
3().6()8 • • • • • • • • . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • � • 73-91 
30-10 . . . . . . . . . . . . . . . . . . . . . . • . . • . . • . . . • . • • . . • . . .  73-79, 73-85, 73-91 
30-1002 . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . • • . • • . . . . . . • • . • • • • •  :73-91 
30-14 . • . . • • . . . . . . . . . . . • • . • • . . . . . . . • . • • • . . . . . .  · . • • • • • • • • • • • •  73-61 
30-1402 (6) . . . . . . . . . . . . . . . . . • • . . . • • . . • . . . • . • . . .  

' 
. . . . . . . . • . • •  13-64 

30-1402 (6) (g) . • . • . . • . . • • • • • • . • • • • • • • • • . • • • • • •  · .. . • . • • • • . • • • •  73-64 
30-1402 {10) . . . . • . . . . . . . . • • . • . • • . . • . . . . • • • • • • . .  i .. . . . . . . . . . .  � 73-60 
30-1406 . . . . . . . . . . . . . • • • . • . . . . . • • . . • • • . . . . • • • •  :' 

. . . • . . • . • • • •  73-60 
30-1435 • • • . . . . . . . . • . • . • • • • • . • • • . • . • • • • • . • • • • • . . • • • • • . . • • • •  73-60 
30-1435 . . . . . . • . . • . • • • • • • . . • • • . • • • • . • • • . • • • • . . . . . • • • • • • • • •  �'73°-60 
30-1435(8) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . . . . . . . . . .  13,..191 
31-703! • . • • • • • . . . . . • • • . • • • • • • • • • . • • • • • • • • • • • • • • • • • • . • • • • • •  7�191 · 

31-704 • • • • • • • • . • • . • • • • • • • • • • • • • • . • • • • • • • • • • • • • • • • . • • • • • • •  73�216· 
31-715 • • . . . • . • . • • . . . . • . • • • • • • • • • • • • . • • • • • • • • • • • • • • . . • • • • •  7.�21·6· 
31-8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

.

. . . . . . . . . .  73.-185'. 
31-802 . . . . • • • • • . . . . .  ; • • • • • • • . • • . . • • . • • • • • • • • • • • • • . • • • • • • •  073-213 . .  

31-808 . • . . • • • • • • •  : . . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • .  ·73•164 
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31�11: : • . • . . • . . ; • • • • . . . • . . . • • • • . . • • • • • • • . • • • . . . • . . . . . • . . . . .  73-185 
31';813 • • • • • • • • • • • • . . • • . • • • • • • • • • • • . • • • • • . . . . . . . • . • . . • • . . . •  73-77 
314i.19 ; • • • • • • • • • • • • • . . . • . . . . • • . . . . . . . • • • • • • . . • . . • • • . . . . • • .  73-80 
3t"836 • • • • • • • • . • • • • • • • • . . . . . • • • . • • . • . . . . • • • . . . . . . . . . . . • . •  73-164 
31•1001 • • • • • • • • • • • • • • . • • • • • . • . . • • • • . • . . . . . . . • • . • • • . . . . . . .  73-173 
31�16 • • • • • • • • • . • • . • • • • • • • . • . . . . • • . • . . . . . . . • . • . . . . . . . . . . . •  73-213 
314602 . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-124 
31:;,1603 • • • • • • • • • • • • • . . . . . . . . . • • . • . . • • . • . • • . . • . . . . . • . . . • • •  73-124 
314604 • • • . • • • • • • . • . . • . • . . . • . • • • • • . • . . . . . . • • • • • • . . . • . . • . .  73-124 
31.-1605 • • • • • . • • • . • . . . . . . . • • • • . • • • . • • • . • . . . • . • • • • • • • • • • • . •  73-124 
314612 • • • • • • • • • • • • • • . . • . . . . . . . . • • . • • • • • • • . • • • . . . • • • • • • • • .  1341 
31�i701 to 31-1707 . . • . . • • . . . • • . . . • • • . . . • • . • • . • • . . . . . • . • • . . •  1341 
31�2001 • . • • • • • • • . . . . . . . . . • • . • • • . . • . • • • . • . . . . • . . . . . . • . . • . .  73-172 
31-2202 . . • • . • . • . . . • . • . • . • • • • • . • . • • . . . . . . . . . . • . • • . . • . . . . . .  73-156 
31�14oa ; . • • . . . . . . . • . . . . . . . . . . . . . . . . • • . • . . . . . . . . . . . . . . . . . .  73-219 
31�1404 • . • • • • . . • • • • . . . . • • . . . • • . . . • . . • . • • . • • • • . . . • • . . . . . • .  73-219 
31•2604 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

.

. 73.77' 73-124, 73-172 
31-2607 • • • • • • • • • • • • . • • • • • • . • • . • • • • • . • • . . • • • . • • . . . • • • • • • • • •  73-77 
31-28' • • • • • • • • • • • • • • • . . . • . • • . . . . . • • • . • • • • • • • • • . . . . • • • • . • • . •  1343 
31-2805 . • • • • • • • • . • • • • • • • • • • • • • • • • • • • . • . • • • • • • • • • . • • • • • . • . •  73�196 
gl-2808 • . . . . . . • . • • . . . • . . . . . . . . .  · . . • . . . . . . . . . . • . . . . . . . . . • . .  73-196 
31�3101 • • • • . • • • • • • • • • . • . . • . • . . • . . . . . . . . • • • • . . • . . . . • • . . • . .  73-212 
li-3104 • • • • • • • • • • • • • • • • • • • • • . • . • • • . . • • • . . . • • • . . . • •  73-161, 73-191 
31-3105 • • • • • • • • • • • • • • • • • • . • • . • • . • . • . • • • . • • • . • • • • • •  73�191, 73-217 
31-3302 . • � . • • • • • • • . • • • • • • • • • • • . • • • • • • • • • • • • • • • • . • • . . • • • . . . •  73-99 
31•35 : • • • • • • • • • • • • . • • • • • • • . . • • • . • • • . • • . • • . • . • • • • • • . • • • • • . •  ' 73-99 
31-3501 (2) . • • • • • • . • • . • • • • . •  : • • . . • . • . . • • • • • • • • • • • • • • • • • • • • . .  73-99 
.31�3503 . • • • • • • • • • • • • • • • • • • • • • • • • • • . • • • • • • • • • • • • • • • • • • • • • . •  73-170 
31:.3801 • • • • • • • • • • • • • • • • • • • • • • • • • . • • • • • • • • • • . • • • . • •  73-192, 73-216 
31;.38o4 . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  73-192, 73-216 
3i-40 • �· • • • • • • • • • • . • • •  • . • • • • • • • .  • 

.
. . • • . • •. • . • • • . • • • • • •  73-159; 73-173 

31�1 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  73-159 
31:.4002.· �· � • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  73-159 
31:4013 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . • • • • • • • • • • • • • • .  73-159 
31:43· • •

.
• .• . •  � . • . . . • • . . . . . . . . . . . . . . • . . . . . • . . • . . . • • . . . • . . . • .  73-131 

3M3C)t .. .. ·. � ·� • ·  • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-169 
31-4304. (f) • • • • • • • • • • • • . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . • . . •  1349 
3M3'i6:· ... ;�� -. �·:� . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1349 
314� . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73•169 
31M"::' • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  1345 
31·�1 ·_ , . .  � . . .. . . . . .. . . . • . . • . . . . . . . . . . . . . . . . . . . . . .  · . . . . . . . . . .  73-186 
3i'44ol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73-176 
31�� • • • • • • • • • • • • • •  · - ·  • • • • • • • • • • • • • • • • • • • • • • • • • • •  73-176, 73-186 
31-4404 . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  1345, 73-176 
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31-4405 . . . . . . • . . . . . . • . • . . . • . . • • . . • . . . . . . . • . . . . • • . . . • • . . . .  73-176 
314406 . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . • . . . . . . . . . • . . . . .  73�176 
32-101 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . • . . . . . .  73-13 
33-201 . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . • . . . . . • . . . . . . . . . . .  7344 
33-202 . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . • • . . . .  1344 
33402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . . .  73-84 
33-506 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-207 
33-507 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-190 
33-5 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-207 
33-601 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-103, 73-134 
33-8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . • . • . . . . .  73-182 
33-1201 . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . • . . . . .

. 
• . . . . . . . . . .  73-59 

33-1203 . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . . . . . . . . . . • . . . . . . . . .  73-59 
33-1216 . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . .  73-149, 73-157 
33-1217 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . .  73-149, 73-157 
33-1218 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . .  73-149 
33-1252 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . .  ; . . . . . . . . . • . . . . . . .  73-204 
33-1255 . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-204 
33-1402 . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . •  73-56 
33-1402A . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . .  73-56 
33-1405 . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . . . • . . . • . • . . . . . . • . . . .  73-56 
33-1406 . . . . . . . . . . . . . . . . . . . .  • . •  . . . . . . . . . . . • . . . . . . . . . . . . . • . . .  73-56 
33-20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • • . . . • • • . . .  73-104 
33-2001 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . .  73-81, 73-104, 73-174 
33-2002 . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .  73-81 ,  73-104, 73-174 
33-2004 . . • . . . . . . . . . . . . . . . . . . . • .  ; • . . . . . . . • . . . . . . • . . . . . . . . . . 73-81 
33-2106 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . .  73-84 
34-617 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . .  73-33 
34-619 . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . • . . . . . . • . • . . . . . .  : 7346 
34-702 . . . . . . . . . . . . . . . . . . . . • . . . • • . . • . • . • • • . . • . . . • . • • . . • . . . .  73�26 
34-704 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . • . . . . . • . . • . . . . • . • . .  73-26. 
34-714 . . . . . . . . . . . . . • . . . . . . . . . . . . • . . . • • . . . . . . . . . . . . • . • . . . . . • 73-8 
34-715 . . . . . . . . . . . . . . . . • . . . . . • . . • . . . . . . . . . . . . . . . . • . . . . 78-3,. 73-26 
34-1203 . . . . . . . . . . • . . . . . . • . • • . . . • • . . • • . . . • . . . • • . • • • • . • • • • . •  73-28 
34-1703 . . . . . . . . . · . . • • . . . • . . . . . . . • • . . • • . . • • . • . • • . . . •  73-209, 73;.230 
34-1703 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-209, 73�223 
34-1705 . . . . . . . . . . . . . . . . • . . . . • • . . • • • . • • • . • • • . • • • • . • • • . • • •  ' ,  73-209 
34-1706 . . . • • . • . . • . . . . . • . . • • • . . . • • • • • • • . • • • • • • • • • • .  73-202,.73-209 
34-1706 (b) (iii) . . • . • . . . . • . . • • • . • • • • . • • • • • • • . •  

· 
• • • • • • . • • • • • •  73;.209 

34-2001 . • • . • • . . • • • • . . • . • . • • • • . • • • • • • • • • • • • • • • • • • • • • • • • . • • •  7g;.33·. 
34-2024 . • . . . • • . . . • . . .. . • . . • . • • • . . • . • . • • • • • • . • • • •  

· 
• • . • . • • . . .  ; 73.38: 

34-2401 . . . . . • . . . • . . • • . . • . • . . . • • . . • • • • . . • • . • • • • • • • • • • • • • . •  73•137 
34-2405 • • . . . • . . . . • . . . . • • . . • • . . • • • . • • • • . • • • . • • • • • • • • • . • . •  ,'73•137 
34-2407 • . . . . . . . . . . . . . . . • . • • • . • • • . . • • • • • • • • • • • . • • • • • • • . • • •

. 73437� 
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34-2416 · • • . . • . .. . . • . . . . . . . . . . . • . . . . . . . . . . • . . . . . . . . . . . . . . . . . .  73.35 
34-2416 (2) . . • . . . . . . . . . . . . . . . . . . . . . . . • • • . . • . . . . . . . • • . . . . . . .  73.35 
34-2419 . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . • . • • . • . .  73.35 
36404 • • • . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •  73-76 
36-2502 . • • . . . . . . . . . . . . . . . . . . • . • • • . . . . . . . . . . . . . . • . • . • • • • • •  73-215 
37-19 . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . • . • . • . . . . • • • • • . • . .  73-143 
37-1901 . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-143 
37-1915 . • . . . • . . . . . . . . . . . . . . . . • . . . . . . . . • . . . . . . . . . . .  73-105, 73-143 
37-270l (t) • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •  73-1 18 
37-2722 . • . . • . • . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-1 18 
37-2732 (c) . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . . • . . .  73-107 
·37-2738 • • • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • . • . • . . . . . .  73-93 
·37-2748 (a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-107 
39-1 • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-100 
39�108 . . • . . . . . . . . . .

.

. . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-183 
39-108 (6) . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-183 
39-1 1 7  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-83, 73-183 
39-1 19 . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-83 
39-241 to 39-243 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-163 
39-256 . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73:163 
39�258 • • . . . . . . .  ; . . . . . . . . . . . . • . • • • • . • . . . . . . . . . . . . . . . . . . . . .  73-163 
394i4 • • . • • . • . . • . • . • • . . • . . . . . • . . . • • . • . • • . • . . . . . . . . . . . . . . .  73-139 
39-414 (2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . .  73-139 
39-1307 • . . . . • . . . • . . . . . . . . . . . . . . . • . • . • . • . . . . . . . . . . . . . . • . . . .  73-83 
39-14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-100 
39-3402 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-14 
39.3403 . . . . • . • . . . . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . . . . . . . . . .  73-14 
39-3403 (2) ; . . • . .  '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-14 
39�3603 (c) . . . . . . . • . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . .  73-228 
39-3604 . . � . • . . . . . • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73.75 
39-3004-A . • • . • • • • • . . . • . • . • . •  : . . . . . . • • . . • . • . . . . . . • . • . . . . . . . .  73-75 
40�107 ; . . . . . . . . . . . . . . .. . . . .  · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-52 
40.113 ; ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-142 
40-405·· · . . . . . .  ; . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-129 
4Q:.i8 . . • . • . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-52 
4Q:.l8i 2., ; · • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •  13�s2 
40-2822. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-52 
4Qi.2832' • • • •  ; • • • . • • • • • • • • • • • • • •  ,· • • • • • • • • • • • • • • . • • • . . • • • • . • •  73-52 
41:102\ • ; . . . . . . . . . .  ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73��0 
.41-317 . • • • •  ·• • • •  ; • • • .  ; • • • • • • • • • • • . • . • • • . • • • • . • . . . . • . • . . . . . •  73-189 
41�}(41) (iii)& (iv) • • • • • • . . . . . • • • • • • • • • • • • . • • • . . . . . • • . . • . .  73-90 
41-$.1'2' ;' . ; • . • • • • . . • • • • • • • . . • • . . • . • • • • . • . . . . . . . . . . .  · . . . . . • • . .  73-24 
4l:Of()()3 . .. . ; • . . . . . . • . . • • • . • • • • . • • . • • • • • . . . • • . . . • . . . . . .  73-67, 73-69 



302 

41-1004 (3) . . . , . . . . . . . . . . . • . . . . . . . . . . . . • . . . . . . • • • . . . • •  73-67, 73-69 
41-1015 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . .  73-67' 73-69 
41-1025 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • . . . . . . . . . .  73-222 
41-1025 (1) (a) . . . . . . . . . . . . . . . . . . . . ' . . . .  : . . . . . . • • . • • . . . . . . . .  73.222 
41-1025 (2) (a) . . . . . . . . · . . . . • . . • . . . .  · . . . . . . . . . . . . • . . . . • . . . . . .  73-222 
41-1025 (1) (c) . . . . . . . . . . . . . . . . . . • . . • . . . . . • . . . . . • • . . . . • • . . •  73-222 
41-1025 (2) (c) . . . . . . . . . . . . . . . . . . . .  -. . . . . . . . . . . . . . . . . . . . . . . .  73-222 
41-1030 . . · . . . . . . . . . . . . . . . . . . . • . . . . . . . . .  · . . . . . . . . . . . . . . . . . . . .  73-90 
41-1031 . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • • . . . . • . . • . . . • . . . . . . .  73-90 
41-1054 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . .  73-90 
41-1313 . . . . • . . . . . . . . . . . . . . . . . . .  

· 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  73-21 

41-1314 . . . . . . . . . . . . . . . . . . . . . . . . . • . . • • . . . • . . . • . . . . . . • • . . . . •  73-21 
41-1317 (1) . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . • .  73-229 
41-1906 . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . . • . . . . . • • . . . . . .  73-21 
41-2858 . • . . . • . . . . . • . . . . • . . . . . . . . •  · . • • . . . . . • • . . • • • . . . . • • . • • •  73-24 
41-3024 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • • . . . . • . . . • . •  73-24 
41-3034 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . •  73-24 
41-3401 (2) (c) . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . •  73�50 
41-3413 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . . . . • •  73-50 
42-222 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • • • . . •  73-98 
42-610 to 42-619 . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • • • . . . • . • . • •  73-197 
42-1732 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . • . . . . . .  73-128 
42-32 . . . . . . . . . . . . . . . . • . . . . •  · . . . . . . . • . . . . • • • . . • . . . . . • . . . . • •  73-232 
42-3202 . . . . . . . . . . . . . . . . . . . .  • . . . . . . . • . • . . . • . . . • • • . . • • • . . • • .  73-232 
42-3204 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' . . . . . . . . . • .  73�232 
42-3207 . . . . . . . . . . . • . . . . . . . . . . .  ; . . . . . . . . . . . . . . • . . . . . . • . . • .  73-232 
44-107 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • • • . . . . • . . . . . . . . . •  73-146 
44-108 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . • . . • . • • •  73-146 
44-10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 73-159 
44-1001 . . . . . . . . . . .  ; . . . . . . . . . . . . . . . . . • . . . • . • . . . • • . . . • • . . . •  73-159 
44-1002 . . . . . . . . . . .  : . . . . . • . . . . . . . . . . . . . . . . . . • • . . . . • . • • • . • •  73-159 
44-1006 . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . • • . . . . . . . . • . . . . • • . . . 73�159 
44-1 101 . . . . . . . . . . • . . . . . . . . . . • . . . • • . . • . . . • • . • • • • • . • • . • . • • •  73-159 
46-103 . . . . . . . . . . • .  : . . . . . . . • • . . . . . . . • • . . • . . . • • . . • • • • • • • • • . .  73-15 
46-1 10 . . . . . . . . . . . . . . . . . . . . . • . . • . . . . • • . . • • • . • • • • . • • . . • • • • • •  73�.J5 
46"1 1 1  . • . . . . . . . . . . . . . . . . . • . . . • . . . . . . • . • • • • . . . . • • . . . • . . • • • .• 73-15 
46-402 . • . . . . • . . . . . . . . . . . . . . . . . . • . • • . . . . • . • • • • . • • • • . . • • • • . • . 73�1_8. 
47-203 . . . . . . . • . . . . . . . . . . . • . . . • . . . . . . . . • • . . • . . . • • . • • • •  ; • : • 73-21 1 
4��107 . • • . . . . . . . . . . . • . . . . . . . . . • . . . . • . . . . . . • • • • . • • • . • • • • • •  7·3-i98 
49-109 . . • . . . . . . . . . . . . . . . . . • . . . . . • . . . • • . • • . • • • • • • . . • • • • • . •  73-198 4�-1 13 • . • . . . . . . . . . .  '. . . . • . • . . . . • . • . . • . . • • • • • • . •  ; •. • • • •  : • • • •  73�19� 
49-127 . . . . . . . . . . . . . . . . . . . . . • . • • • . . • • • . • • . . • . . . . . • • . • • • . . .  73•129 . .  
4�-328 • • • . • . . . . . . • • . . . . . . . . • • • . • • • • . . • • . • • • • • • • • . • • • • • • • •  : '� 73.:41 
49-329 . . . . • . . . . . • .. . . . . . . . . • • • • • • • • . • • • . • • . • • • • • • • • • • • • • • • •  7341 
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49-330 . . . • . . . • . . . . . . . . . . . . . . • . . • . • . . . . . . . . . . . . . . . . . . . . . . . .  7341 
49-352 • . . . . . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7340 
49-801A . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-177 
49-1016 . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-199 
49-1 103 (c) . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7341 
49-1 113 . . • . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . .  73-195 
49-1 1 15  • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-195 
49-1210A . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-65 
49-1212 • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-65 
49-1230 (e) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-129 
49-1231A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-129 
49-1517 . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-37 
49-1517 (a) . � . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73-37 
49-2707 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-164 
49-2707 (1) . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-164 
49-2707 (2) . . . . . . . . . . . . . . . . . . . . . •:· . . . . . . . . . . . . . . . . . . . . . . . . 73-164 
49-2708 (3) . . . . . . . . . . . . . . . . . . . . . .  · . . . . . . . . . . . . . . . . . . . . . . . . .  73-164 
50-3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  '. . . . . . . . . . . . . . . . . . . . . . . .  73-159 
50-301 • .  · . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . 73-164 
50-3'Jl • . . • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . .  73-1 14, 73-159, 73�221 

· 50-3418 • . • . . . . . . . . . . . . . . • . . . . . .  : • . . . . . . . . . . . . . . . . . . . . . . . .  73-221 
50-341L . . • . • . . . . . . . • . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . .  73-159 
50406 . • • . • . . . . •  .- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-216 
SO-SOI . . • • . . . . . . . . . . . • . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . . . . . . .  73-188 
50-602 . • . . . • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-200 . I 
50-1 1 . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7343 
50-UOl to S0-1 106 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-216 
S0-1 103 . . • • . • . . . . . . . . . . • . . . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . .  73-77 
50-12 . . • . . . • . . . . • • . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . . . . . . .  7343 
S0-1201 to 50-1210 . . • • . . • . . • . . . • . . . • • . . • • . . . . . . . . . . . . . . . . .  73-216 
50�1204 • . . . . • . • . . . . . .  • 

.
• . . • . . • . . . • • . . . . . • . • . . . . . . . . . • . . . . .  73-192 

50-1-205 . . . . . . . • • . • • . . • . . . • • . . . . . . . . . • . . . . . . . . . . . . . . . . . . . .  73-192 
50-1207 • . . • • • • • • • • . • . . • • • . • • . • . . . • . • . . • • . • . • • • • . . . . . • . . . •  73-206 
50-l209 . • • • • • • • • • . • • • . . • • • . . . • . . . • • . • . • • . • . . . . • . . • . . . . . . .  73-206 
50:1210 . . . . • • • • • • • • . • • . • • . . . • . . . • . . . . . . . • • • . • • . . . . . . • . . . .  73.192 
50-13·� • . • • • • • • • • • . • • . • • • . • •  , • • • . • . . . . . . . . . • • . . . . . . • . . 7343, 73-77 
S0-1302 • .• . • . . . • • • • . • • . . • . • • • • • . . • . • • • . . . . . • . . . • . . . . . . . . . •  73-218 
50.:i.306 . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-77 
50�1308 .. . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73,77 
SO�l� 

.
• • .  · • • • . • • • • . • • • • • • • • • . • • . . • • . • • • • • • • • . • •  

.
' . • • • • . . . .  73-218 

5Q:;l3_10 • • . • •  _ • . • • . • • • . • • . • • • . • • . • • . • • • • • • • • • • . . . . . . . • . . . • •  73-218 
53-501 . • . • • • . • . • . . • • . • • • • . • . . . •. • . • • • . . • • • . . . . . . . . . • . . . . . . .  73-201 s4-S04· • . • • . • . . • . • • . • • •  .

-
• • • . . • • . • • • . • • • . • • • • • . . . • . . . • • . . . •  73-201 54-71�· .. . . . . . .  • 

.
• • • • • • • • . • •  _ • • • • • . • • • . • • • . • • • • • . . . . . • • • . • . . .  73-181 
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54-901 . . . . . • . • . . . . . . . . . . . . . . . . . . . • • . . . • • . • • . . . • . • . • • • • • • • •  73-16 
54-1413 (e) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 73418 
54-1802 • . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . • • • • . . . . • . . • . . . • .  73-181 
54-1901 (b) . . . . . . . . . . . . • . . . . . . . . . . . . • • . . . . . . • . • • . . . • • . • . . .  73-101 
54-2029 . . . . . . . . . . . . . .  .- . . . . . . . . . . . . . . . . • . . . . . • • . . . . . • . • • • •  73-107 
54-2031 . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . . . . • • . . . •  73-127 
54-2033 . . . . . . . . . . . . . . . . . . • • . . • • . . . . • . . . . . . . • • • • . . • • • • . • . •  73-127 
54-2033A . . . . . . . . . . . . . . . . . . . . . . . . • . . . .  · . . . . . • • . . . . • • • . • • • •  73-127 
54-2034 . . . . . . . . . . . . . . . . • . . . . • . . . . • . . . . . • . • . . . . . . . . • • . . • • •  73-127 
54-2040 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . • • . .  73-107 
54-2401 . . . . • . . . . . . . . . . . . . . . • . . . • . . . • . . • • • . . • • . . • . • • • • • . . .  73-106 
55-601 • . . . . . . • . . . . . . • • . . • . . . . . • . • . . . . . • . • . . • . • . • • • • • . • . • .  73-219 
55-801 . . . • . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • • . • . . . • • • • . • • • . •  73�219 
56-201 . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • • . • . . . . . . • . . • • • • •  73-154 
56-201 (d) . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • • . • . . • . • • • . • • • • • • .  73.55 
56402 . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . • . . . . . . • • • • • • • • • •  ,· • • •  73.55 
57-105 . . . • . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . • • . . . . . • • • . . • . • •  73:.51 
57-128 . . . • . . . . . . . . • . . . . . . . . . . . • . . . . . . • . . . . . . • • . . . . • . . . . . • •  73-51 
58-141 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . • . • • . . . . • . . . . . • . •  73-10 
58-307 . . . . • • . . .

. 
• . . . . . • . . . . . • . . . . . . . . . • • • . . . • • • . • . . . • . 73-1 , 73-45 

58-313 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . • . . . . . • • • . • • . . • •  73-45 
59-103 . . . . . . • . . . . . . . . . . . . . . . . . . . • . . . . . • • . . • • • • . • . . • . • • . • . •  73-36 
59-201 . . • . . . . . . . . . . . . . . . . . • .  

-
. . . . • • . . . . . • • • • . . • . . . . . . . . • • • . .  73-2 

59-202 . . • . . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . • • . . . . . . . . . . . .  73-2 
59-203 . . . • . . . . . • . . . . . . . . . . . •  ; . . • . . . . . • . . . • • • . . . • • • • . . . • • • • •  73-2 
59-701 . . • . . . . . . . . . . . . • . . . . • . . • .  ' • • . • . . • • • • • . • • . . . . . . • • • • •  73-1 10 
59-901 . . • . . . . . . . . . . . . . . • . . • . . . . • . • . . • • . • . • . . • . • . . . • • . • . . . .  73.38 
59.902 . . . . . . . . . . . • . . . . . . . . . . . . . . . • • . • . • • • • . • • . • • • • . • . . • • •  73-160 
59.902 (4) . . . . . . . . • . . . . • . . . . • . . . . . . • . • • . . • • . • • • . . • • • . • . . • • . 73-160 
59.905 . . . . . . . . . . • • . . . . . • . . . . . • . . . . . • . • • • • • • . . . • . . . • . . • . . • •  73-38 
59.906 . . . . . . . . • . . . . . . . . . . • • • . . . . . • . • • . . • • • . . • • . . . . . . • • .  .- -. 73-110 
59-1007 . . . . . . . . • . . . . .  .- . • . . . . . . • . . . . . • • • • • • • . . . • • . . . . • . . . .  73�217 
59-1009 . . . • . . . . . . . . . . . • . . . . . . • . . . . • . . • . . . • . . . • • • . . . . . • . •  � 73-145 
59-1024 . • • . . . . . • . . . . . . • . . . . • . • . . . . . . • . • • • . . . • • . . . • . • •  

· 
• . . .  7J:.200 

59-1301 . . . . . . . • • . . . . • . . . . . . • . . . • • • • . . • . • . . • • • . . . • . . . • • . . •  73•123 
59-1302 (31) . . . . . . . . • . • . . • . • . . . . . • • • . . . . • • • • • • • . • . • • • • • . . •  73-123 
59-1303 . . . . . . . • • . • . . . . . • . . . . . . . • . . • . . • . . • • . . • . . • . . • • • • • . •  73-123 
59-1304 . . . . . • • . • . . • • . . • . . . • • • • . . . . • • • • • . • . . . • . . . . . • • . . . . •  ·'73-123 
59-1305 • • • • . . . . • . . . . . • •  •

.
• • . . . • • . . • . • • • • • • • • • • • . . . . . • • • . . •  -73-123 

59-1330 • • . . . • . . • • • • . • . . • • • . • . • . • • • • • • • • • • • • • • • • . • • • • • . . • .  73-123 
59-1332 . . . . . . . . • . . . . . . . . . . . . . . . . • . • • • • • • • . • • • . • . · . . . . . . .. - •. • •  73�123 
60-101 • • . . . • • . . . . . . .  : . . .  ; . . . . • • . . . . . • . . • • • • . . . • . • • • . • • • • .  13�1'52 
60-103 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .  73�152 · 
63-105 • • • . . . . . . . . . • • . . . .  , . . . . • • . • . . . • . • • • • . . . • • • • . • • • • • . .  13�135: 



305 

63.·105A • . • • . .. . . . . . . • . . . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1345 
63405BB . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-225 
63-lOSC . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-25, 73-135 
•63-108 • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-224 
63-109 . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-224 
63-llO . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-2l4 
63�506 . • . . . . . . . . . . . . . . . . . . . . . . . . .  ; . .  : . . . . . . . . . . . . . . . . . . . .  73-194 
63-506 (c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-148 
63;g15 • • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73.J 78 
63;g1s • • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-178 
63;g21 • • • • • . . • . . . . . . . . . . . . . . . • . . . . . . . . . . • . . . . . . . . . . . . . . . .  73-178 
63-1223 • • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1345' 73-224 
63-1304 . . . • • . • . . . . . . . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . .  73-224 
63-2202 . . • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . .  73-224 
63-2901 . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . .  73.94 
63-3071 . • • . • • . • • • . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-147 
63-3076 • • . • . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . .  73-147 
63-3076(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-148 
63�3076(b) . . . . . . . . • . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . .  73-147 
63�3612 • . • • . . . . . . . . . • . . . . . . • • . . . • . . . . .  ' . . . . . . . . . . . . . . . . . . .  73-1 1 
63-3612 (a) . • . . . • • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . .  73-1 1 
63-3622 • • • . • • . . • . . . . . . . . . . . . • . . • . . . . . • . • • . . . . . . . . . . • .  73-1 1 ,  7322 
63•3622 (d) . • .  '.' 

. . . • • . . . . . . . . • • • . . . . . . . . . . . • . . . . . . . . . . . • . . . .  73-22 
63-3622 (1) . • . . . . . . . • . . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . .  73-1 1 
63-3624 (b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-148 
63-3634 . . . . . . . • . . . • . . . • . . . . . • . . • . . • . . • • • . • . . . . . . . .  73-147' 73-148 
63-3701 . . . . . . • . • . . . . . • • . • . . . . . . . . . . . • . . . • • . • . . . . . . . • . . . . .  73-148 
65-601 • . . • . . . . . . • • . . • . . . . • • . . • • . • . . . . . . . • • . . . • . . . . . . . . . . .  73-175 
65-602 • .

. 
• • • . • • . . . . . • . . • . . . . . . . . . . . . . • • . • • . . . . . . . . . . . . . . . .  73-175 

66-3 • . • • . • . • • . • . • . • . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . . • . . . . .  73-1 17 
66-329 (b) . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-32 
66-354· . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-1 17 
67-510 • . . . . . . . • • • . . . • • • . • . . . . . . • . . . . . • . • . . • • • . . . . .  73-161,  73-212 
67-610 . . . • • • • . . • . • • • . • • • • • • • . . • • • . . . • • . . . • . . • . . . • • . • . . . . •  73-108 
61;g10 • . • • • • •  � • • • • • • • • • • • • • • • • • • • • . • • • • • • • • . • • • • . • • •  73;g1, 73-145 
.67-16 . • � • . • •  ·� · · · · .• • • • • • . • • • • • • . • • . • . • • . . . . . . . • • . . . . . . . . • • . • . .  73-31 
67-.19 \ . . • • • • . • • • • • . . .• • • • . . • . . •  ; . • • . • • • • . • • • • . . • • . . . . • . . • • . . . •  1343 
67•191 1 (6) . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-72 
.67-23 • . • • • . • • • . • • • • • • • • • • •  � . • . • • . . • . • • • • • • • • • • . • . . • . . • . . . •  1343 
. 67:-2309 • .• • • .  •

.
• . . . . . . . .

.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-114 

67•2.326 
.

• • • • ; • • • • • • • • • •  · • •  ·, . • • • . . • • • • . • • . . • . • • • .  _ .  . . • •  73.SS, 73-171 
67-2328 • • • • • • • · • • • . • • .

• . •  " • • • . . . • • • • • . • • • • • • • . • • • . . • . • . . . • •  73·144i 
67-2333 . .-. · • • • • • • • • • • • .• • • • • • • . . • • . • • • • • • • • • • • . • . . • . • • •  73.SS, 73·171 

' 67-2706 . . ... . · . • • • • •  · ,  � • • • • • • • . • • . . • • • • • • . . • • • . • • • • • • • • • . . . . • . •  7347 



306 

67-2710 . . . . . . . . . . . . . . . . • . . . . . . . . • . . . . . . . . • • • • • • • • • • . • . • . • •  73-47 
67-4223 (a) . . .  : . • . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . • • •  73�164 
67-4223 {b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . •  73-164 
67-4223 (c) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • • • •  73-164 
67-4223 (d) . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . • • •  73-164 
67-4912 (d) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . • . • . • •  13.J} 
67-5202-(a) (1) . . .  : . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . • • • . . • . . •  73-231 
67-5202 (a) (3) . . . . . . . . . . . . . . . . . . . . . . . • • .• • . . . . . . . . . . . • . . . . . • 73-231 
67-5204 (a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . • • . •  73-231 
67-5205 (a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • . • . • • •  73-231 
67-53 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . .  73-4, 73-42, 73-166 
67-5301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . •  73-148 
67-5303 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • • •  73-4, 73•148 
67-5303 (c) . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . • . . . . . . . . . • •  73-166 
67-5309 (n) 17 . . . . . . . . . . . . . . . . . . . . . . . . • . • • • • . • . . • . . . • • • • • •  73-168 
67-531 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • • . • • • • • . . • • • • • • •  ; 73468 
67-5324 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • • . . .  • 

.
• •  73-42 

67-5327 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . . . • . • • • • • •  73-3 
67-5338 . • . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . • •  73�133 
67-5706 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . .  · . . . . . . . . . • . . . • •  73-53 
67-5733 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • .  73JJ5; .73JJ7 
67-59 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . • . • . . • •  73-48 
67-5901 . . . . . . . . . . . . . . .  ' . . . . • . . • . • . . • • . . • • • . • . • . • . . • • . • • • • •  73-48 
67-5902 (9) . . . . . . . . . . . . . . . . . . . . . . • . . . . . • • • • • • • . . . • • • . • • • • • • 7348 
67-5904 . . . . . . . . . . . . . . . . • . . . . . . . . . . . . • . • • . . . . • . . . . . . . . • • • • •  73-34 
67-5905 . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . • • •  · . ..• . . . • . • • • • • • • • •. •  73-34 
67-5906 . • . . . . . . . . . . . . . . . . .  : . . . • • • . • • . • . • . • • • • • • • • . • • • . • . • •  73.34 
67 .5909 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-48 
67-5909 (5) (a) • . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • • • . . . • . • • • • •  73-48 
67-591 1 (2) • . . . . • . . . . . . . . . . . . . . . . . . . . . • . • • • • • • . • . • • . .. · . • • • • •

. 
73-48 

67-6201 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • • • • • • • . . • • • • • • • • •  73JJ6 
67-6204 . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . • . . . . . . . . . • . • • •  73JJ6 
68-13 . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73-224 
70-1008 . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . . • • . . . . . . . . . . • . . • 73-142 
70-14 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . • • •  ·73-142 
70-1408 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . • • • . • . . • • • • • • • •  73-142 
70-1409 . . • . . . . . • . . . . . . . . . . . . . . . . . . . • . . . • • . • . • • • • • • • • • • • • •  73-142 
72-101 � . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . • • . . . • . • • • • • .. 73.59 
72-103 . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . . . • . . • . • • • •  73.59 
72-105A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . • • • • • • • . • . .  73-59 
72-331 • • • • • . . . • . . • • . . • . • . . . . . • . • • • • • . • • • . . • . • • .  · • • • • . . . • • •  ;.73-63 
72-332 . • • • • . . . • • • . . . . . • . . . • . . . • • . . . • • • • • • . . • • . . • • . • • . . . . •  .'73�3 
72-333 . . • • • • • . • . • • . . . • . • . . . • • • • • • • • • • • . . . • • • • • • • • • • • • • • • • •  73-63 
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	1973-1

