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surface water and groundwater users. Thus, historically a stockman
wishing to have his or her stock drink from a lake, river or stream, divert
a creek to a tank or pond, or drill a well for stock water purposes was
not required to obtain a permit or other approval to establish a water
right. While a water user could file an application seeking a water right
with the ldaho Department of Water Resources during this period, the
decision regarding whether to do so was left to the water user.
Fremont-Madison Irrigation Dist., 129 Idaho at 456, 926 P.2d at 1303.
Beginning in 1963, however, things changed. In that year, the Idaho
Legislature required that ground water appropriations must be acquired
by a permit/licensing process. Idaho Code § 42-229 (1963 Idaho Sess.
Laws 623). An exception to the mandatory permit requirement exists
for domestic wells (which can include the water of livestock). Idaho
Code § 42-227. In 1971, the Idaho Legislature made a similar
permit/licensing process mandatory for surface water. |Idaho Code §
42-103 (1971 Idaho Sess. Laws 843). This means the date a stockman
established his or her water right and the nature of that water right is
very important.

Permits for the Watering of Livestock

As noted above, commencing in 1971, Idaho law required that
any new surface water rights be established via the permitting process.
As enacted in 1971, this requirement ostensibly applied to in-stream
watering rights as well as out of stream watering rights. In 1984,
however, the Idaho Legislature enacted Idaho Code § 42-113(1)" which
exempts the in-stream watering of livestock from the mandatory water
right permitting/licensing process. The phrase “in-stream watering of
livestock’ means the drinking of water by livestock directly from a
natural stream, without the use of any constructed physical diversion
works.” Id. Thus, a permit or license is not necessary for the in-stream

watering of livestock on land to which a stockman holds a grazing lease.

Because of the gap in law between 1971 and 1984, an instream
stock water right could not be established between 1971 and 1984
without complying with the permit process. However, the result is of
little consequence since any instream use of the water after the 1984
enactment would give rise to a new valid water right.
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In 2000, the Idaho Legislature further amended Idaho Code §
42-113 by adding a new subsection (3) which treats certain out-of-
stream diversions of water for livestock as essentially in-stream
diversions and exempts them from the permitting/licensing process.
Under this provision, any person having an already established
instream water right pursuant to Idaho Code § 42-113(1) may divert
water for livestock to a trough or tank away from a stream or riparian
area so long as certain statutory criteria are met.? Idaho Code § 42-
113(3). This subsection was established “to promote the watering of
livestock away from streams and riparian areas” in order to protect
streams and riparian areas. Id. Thus, a permit or license is not
necessary for the diversion of water to a trough or tank for livestock so
long as the statutory criteria of Idaho Code § 42-113(3) are met.

Water Right Adjudication Requirements

In the Snake River Basin Adjudication (“SRBA”), the Coeur
d’Alene-Spokane River Basin Adjudication (“CSRBA”) and the Palouse
River Basin Adjudication (“PRBA”), the court entered orders authorizing
potential claimants to defer the adjudication of domestic and stock
water rights that meet the definition of domestic or stock water use as
those terms are used in each adjudication’s respective deferral orders.
In the SRBA, domestic use is defined as:

(a) the use of water for homes, organization camps,
public campgrounds, livestock and for any other
purpose in connection therewith, including irrigation of
up to one-half (1/2) acre of land, if the total use is not in
excess of thirteen thousand (13,000) gallons per day, or
(b) any other uses, if the total use does not exceed a
diversion rate of four one-hundredths (0.04) cubic feet
per second and a diversion volume of twenty-five
hundred (2,500) gallons per day. Domestic uses shall
not include water for multiple ownership subdivisions,
mobile home parks, or commercial or business
establishments, unless the use meets the diversion rate
and volume limitations set forth in subsection (b) above.
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Order Governing Procedures in the SRBA for Adjudication of Deferred
De Minimis Domestic and Stock Water Claims, In Re SRBA Case No.
39576, at 2-3 (June 28, 2012) (emphasis added).®

In the SRBA, stock watering use is defined as: “[T]he use of
water solely for livestock or wildlife where the total diversion is not in
excess of thirteen thousand (13,000) gallons per day.” /d. at 3.

In the CSRBA and the PRBA, domestic use is defined in
relevant part as set forth in Idaho Code § 42-1401A(4) as amended.
See 1997 Idaho Sess. Laws 1192.

(a) The use of water for homes, organization camps, public
campgrounds, livestock and for any other purpose in connection
therewith, including irrigation of up to one-half (1/2) acre of land,
if the total use is not in excess of thirteen thousand (13,000)
gallons per day, or * * *

Order Establishing Procedures for the Adjudication of De Minimis
Domestic and Stockwater Claims in the Coeur d’Alene-Spokane River
Basin Adjudication, In Re: The General Adjudication of Rights to the
Use of Water From the Coeur d’Alene-Spokane River Basin Water
System, at 2 (Nov. 12, 2008); Order Establishing Procedures for the
Adjudication of De Minimis Domestic and Stockwater Claims in the
Palouse River Basin Adjudication, In Re: The General Adjudication of
Water From the Palouse River Basin Water System, at 1 (Mar. 1, 2017).

In the CSRBA and the PRBA, stock watering use is defined the
same as in the SRBA: “[T]he use of water solely for livestock or wildlife
where the total diversion is not in excess of thirteen thousand (13,000)
gallons per day.” /Id.

The effect was to relieve stockmen of an obligation to file a claim
in the adjudication unless they so desired. Thus, no decreed water right
is necessary for the in-stream watering of livestock (or for an out-of-
stream diversion that meets the criteria of Idaho Code § 42-113(3)) on
land to which a stockman holds a grazing lease, so long as the use also
meets the definition of domestic or stock water identified in each
adjudication’s respective deferral order.
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Ground Water Diverted for Stock Water

The diversion of ground water for domestic purposes is exempt
from the mandatory permitting/licensing process. |daho Code § 42-
227. The definition of domestic includes the watering of livestock if the
total use is not in excess of 13,000 gallons per day (“gpd”). Idaho Code
§ 42-111. Thus, a permit or license is not necessary for a stockman’s
diversion of ground water for the watering of livestock on land to which
the stockman holds a grazing lease so long as the total use is not in
excess of 13,000 gpd.

Because the stockman’s use of groundwater meets the
definition of domestic use, the stockman is allowed to defer his or her
claim in the SRBA, CSRBA and the PRBA. Thus, a decree is not
necessary for the stockman'’s diversion of ground water for the watering
of livestock so long as the total use is not in excess of 13,000 gpd.

The diversion of ground water for the watering of livestock
where the diversion is in excess of 13,000 gpd is not exempt from the
permitting/licensing process. Thus, a permit or license is necessary for
a stockman’s diversion of ground water for the watering of livestock if
the total use is in excess of 13,000 gpd.

CONCLUSIONS
1 An IDWR permit is not required for the in-stream
watering of livestock.
Z, An IDWR permit is not required for the off-stream

watering of livestock so long as the stockman had an existing in-stream
water right prior to the construction of any diversion and the diversion
meets statutory criteria of Idaho Code § 42-113(3).

3. If a stockman established an out-of-stream surface
water diversion prior to May 19, 1971, then the stockman has
established a water right based upon the constitutional method of
appropriation. If the stockman’s use meets the definition of domestic
or stock water use adopted in an adjudication’s deferral order, the
stockman is allowed to defer his claim. This means that a stockman
whose out-of-stream diversion for livestock meets the definition of
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domestic or stock water use can continue to use the water without
having his water right decreed at this time.

4. If the stockman’s out-of-stream surface water diversion
predates May 19, 1971, but does not meet the definition of domestic or
stock water use as set forth in an adjudication’s deferral order, the
stockman was required to file a claim in the adjudication. The Final
Unified Decree in the SRBA, entered August 26, 2014, closed the
Snake River basin to any further late claims. Thus, the stockman would
need to comply with the mandatory permit process and file a new
application for permit. While the time for filing claims in the CSRBA has
closed, no final decree has been entered so there may still be an
opportunity to have a motion to file late claim in the CSRBA granted.
Since the claims taking has not commenced in the PRBA, there is still
an opportunity to file such a claim.

5. If a stockman’s out-of-stream surface water diversion for
livestock does not predate May 19, 1971, and does not meet the
diversion criteria of ldaho Code § 42-113(3) then the stockman must
comply with the permit/licensing process. Such a diversion without a
permit would be an illegal diversion of water pursuant to Idaho Code §
42-201.

| hope you find this analysis helpful. If you have any further
questions, please do not hesitate to reach out.

Sincerely,

DARRELL G. EARLY

Deputy Attorney General

Chief, Natural Resources Division
Office of the Attorney General

1 See 1984 Idaho Sess. Laws 299.

2 |daho Code § 42-113(3)(a) states that the diversion of water may
occur only if the following conditions are met:

(i) The water is diverted from a surface water source to a

trough or tank through an enclosed water delivery system;

(i) The water delivery system is equipped with an automatic

shutoff or flow control mechanism or includes a means for
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returning unused water to the surface water source through

an enclosed delivery system, and the system is designed and

constructed to allow the rate of diversion to be measured;

(iii) The diversion is from a surface water source to which the

livestock would otherwise have access and the watering tank

or trough is located on land from which the livestock would

have access to the surface water source from which the

diversion is made;

(iv) The diversion of water out of the stream in this manner

does not injure other water rights;

(v) The use of the water diverted is for watering livestock;

and

(vi) The bed and banks of the source shall not be altered as

that term is defined in section 42-3802, Idaho Code, except

that an inlet conduit may be placed into the source in a

manner that does not require excavation or obstruction of the

stream channel, unless additional work is approved by the

director of the department of water resources.

The statute also requires that the amount of water diverted for
watering of livestock in accordance with this subsection shall not exceed
thirteen thousand (13,000) gallons per day per diversion and that before
construction and use of a water diversion and delivery system, the person or
other entity proposing to construct and use the system shall give notice to the
Department. Idaho Code § 42-113(b)-(c).

3 When the SRBA court entered its first deferral order in 1989, the
definitions of domestic and stock water were codified at Idaho Code § 42-
1401A(5) and (12), respectively. Findings of Fact, Conclusions of Law, and
Order Establishing Procedures for Adjudication of Domestic and Stock Water
Uses, at 3 (Jan. 17, 1989). Because the definition of domestic use changed
over time, the SRBA court found it necessary to clarify the applicable definition
of domestic. See Order Governing Procedures in the SRBA for Adjudication
of Deferred De Minimis Domestic and Stock Water Claims, In Re SRBA Case
No. 39576, at 2-3 (June 28, 2012).
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BONDS

Legislation that proposes bonding
specifically for Idaho infrastructure would not
be “raising revenue” as contemplated in the
Origination Clause of the Idaho Constitution.
Such legislation could originate in either
chamber of the Idaho Legislature................. 3/21/17 64

Funds collected from employers solely for
the payment of unemployment benefits are
not likely revenues raised for general
government purposes as contemplated by
art. 1ll, sec. 14 of the Idaho Constitution.
Thus, origination in the Idaho Senate of
legislation modifying title 72, chapter 13,
Idaho Code, concerning the funding of
compensation for unemployed workers,
could be defended ...........oovvvviviiiiiiiiiinnennn.n. 3/22/17 66

COMMISSIONS AND BOARDS

To avoid a conflict of interest, careful
consideration should precede the
acceptance of an appointment to a county
commission by a county employee’s family
102) 0 ] = e e 2/1/17 41

When a member of certain state boards or
commissions changes political parties and
that change results in a super-majority for
one party in violation of the board or
commission’s governing statute, the change
in political affiliation does not in and of itself
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create a vacancy on the board or
(675 1913131 o] RS 207117 45
EDUCATION

The State Superintendent of Public
Instruction is a  publically elected
constitutional officer and serves on the State
Board of Education as the Executive
Secretary and the Executive Secretary of the
Board may serve as the Executive Officer of
the Board. However, solely in the capacity
as Executive Secretary, the Superintendent
does not serve in that position at the
pleasure of the Board. If the Executive
Secretary were appointed as the Executive
Officer of the Board, then the
Superintendent, solely in the capacity of the
Executive Officer, would serve at the
pleasure of the Board.............cooviviieeeiinnnns 2/8/17 51

ELECTIONS

The Federal Election Campaign Act (FECA)
prohibits any foreign national from
contributing, donating or spending funds in
connection with any federal, state or local
election in the United States, either directly
or indirectly. Itis also unlawful to help foreign
nationals to violate the ban or to solicit,
receive or accept contributions or donations
TV TITEIII coimncchmimmn s sk, S s A 1/26/17 39
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There is an exception to the Federal Election
Campaign Act (FECA) prohibitions for an
immigrant in possession of a “green card”
reflecting lawful admittance as a permanent
resident in the United States............c.ccc........ 1/26/17 39

A U.S. subsidiary of a foreign corporation or
a U.S. corporation that is owned by foreign
nationals may be subject to the prohibition of
the Federal Election Campaign Act (FECA). 1/26/17 39

FIREARMS

There is a potential ambiguity as to whether
Idaho Code section 18-3302J (Preemption
of Firearms Regulation) applies to a city's
personnel policies involving firearms. The
limited legislative history indicates that the
legislature did not intend to limit a city’s
ability to regulate the carrying of firearms by
its employees while they are working, and

several apparently unintended
consequences could result in apply the
statute in that manner .............ccccoeeeeeeeiiee. 6/29/17 84

The relationship between a city and its
employees may be viewed as contractual
rather than legislative in nature, so that a
policy regulating city employees’ carrying of
firearms while at work does not appear to be
within the field of regulation preempted by
the legislature in enacting |daho Code
seation 18-8302L...icummesrisrmisnmusnissssrsnin 6/29/17 84
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A court could find that Idaho Code section
18-3302J is unambiguous. Given its broad
sweep, a reviewing court could find that it
does encompass city personnel policies
governing the carrying of firearms while
working. Therefore, the adoption of a policy
regulating the carrying of firearms in the
workplace should be carefully considered in
consultation with the city’s legal counsel and
riSK Manager........cccecevreeerireceiiicnrnnnnnnreneanns 6/29/17 84

FIREWORKS

The Idaho Fireworks Act neither requires nor
prohibits that a seller obtain an affidavit from
a purchaser in which the purchaser pledges
not to sell or use fireworks illegally. Such
practice is not inconsistent with the intent of
the Act, but is purely voluntary and a wholly
PITEIE DIBIEET oo ammms cmm oA A AR AR 6/21/17 79

Special fireworks—those that are not “safe
and sane” or nonaerial common
fireworks—can be sold throughout the year.
However, they may only be sold to a person
with a permit to use them at a public display
or event to take place on a date certain, and
they must be sold only within a reasonable
time period before such a display or event... 6/21/17 79

The Idaho Legislature cannot regulate
fireworks on tribal land. In order for such
regulation to take place, the legislature
would have to assume jurisdiction over
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fireworks regulation on tribal land, with the
consent of the affected tribes .............co........ 6/21/17 79

HIGHWAY DISTRICTS

Single county highway districts are required
to remove snow from streets and sidewalks
in a city; provided those streets and
sidewalks are within the district's highway
BYSROIN ¢ 5.mmns suomosison sanisnisvs Fivices vaiowas mamasRam AR A 1/23/17 36

A highway district is not responsible to
remove snow from private streets and other
streets or roads (and related sidewalks) that
are not in the highway district’'s system ....... 1/23/17 36

LAND BOARD

In order to fulfill its fiduciary obligations, the
Land Board has the duty to invest
endowment funds in a manner that will
maximize the long-term financial return to
the respective endowment beneficiaries.
Depending on the circumstances, such
financial return may be achieved by the
purchase of privately-held land on a willing-
seller, willing-buyer basis ..........cccccceeeeeeeenen. 2017 42

As the trustee, it is ultimately the Land
Board's obligation to see that sales and
dispositions of public lands are consistent
with the Idaho Constitution..............cccoennn.e.. 217117 54
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LEGISLATION

Legislation that  proposes bonding
specifically for Idaho infrastructure would not
be “raising revenue” as contemplated in the
Origination Clause of the Idaho Constitution.
Such legislation could originate in either
chamber of the Idaho Legislature................. 3/121/17 64

Funds collected from employers solely for
the payment of unemployment benefits are
not likely revenues raised for general
government purposes as contemplated by
art. lll, sec. 14 of the ldaho Constitution.
Thus, origination in the Idaho Senate of
legislation modifying title 72, chapter 13,
Idaho Code, concerning the funding of
compensation for unemployed workers,
could be defended ............ccooeviiiiiiiiiiii, 3122117 66

LEGISLATURE

The Citizen's Committee on Legislative
Compensation may meet as often as
necessary, but any determinations made by
the Committee are only binding within the
constitutional  timeline. There is no
retroactive application of a Committee
determination because the Committee is
specifically prohibited from changing rates of
compensation within the currentterm .......... 8/8/17 92
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Once the Citizen’s Committee on Legislative
Compensation establishes the rates, the
Idaho Legislature is the adopting and
enforcement entity. Each  Chamber
administers and enforces the Committee’s
compensation determinations for its own
PETN DELS, o s s i s e e P e e 8/8/17 92

PUBLIC LANDS

A court would most likely find that the
acreage limitations in art. IX, secs. 8 and 10
of the Idaho Constitution are lifetime
limitations, although that limitation is
(o 15 1111 c RO 27117 54

As the trustee, it is ultimately the Land
Board’s obligation to see that sales and
dispositions of public lands are consistent
with the Idaho Constitution............cccccoeeeees 21717 54

STATE BUILDINGS

With regard to state agencies leasing
facilities from non-profit foundations, in the
absence of legally prohibited influence, the
association between a private entity and a
government agency is limited by the public
purpose test. To the extent that public funds
or resources are expended in conjunction
with a private entity, the primary objective
must be related to a function of government 4/14/17 74
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TAX AND TAXATION

Property owned by the state, regardless of
use, is exempt from taxation. This includes
property that the state leases to private
entities for non-governmental purposes....... 3/23/17 71

Property the state leases from private
owners is subject to property tax unless it
benefits from another property tax
CX O O e v e e o s et s 3 3/23/17 71

TOBACCO

The statutory structure and rules regarding
enforcement of tobacco sales to minors and
the use of minors in enforcement measures
are virtually identical to the system used for
enforcement of alcohol sales to minors. Any
confusion with regard to the system is
clarified with a single question when selling
alcohol or tobacco: “May | see your ID?”...... 1/18/17 33

TRANSPORTATION

Federal regulations require entities to
cooperate with one another in preparing
regional Transportation Investment Plans
(TIPs) that are then submitted to the Federal
Highway Administration which approves a
final State Transportation Investment Plan
BT NP s s mmcmmorm e 55 R S A L REASR SR 5 3/10/17 63
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TREASURER

While the issuance of a Tax Anticipation
Note (TAN) does not fall under the general
advisory authority of the State Treasurer
Investment Advisory Board, investment
policy related to the TAN does fall within that
general advisory authority (Idaho Code § 67-
VZUBBLZ ). wcsavssisiivssimssnsssvson imssnssansssh mnsmsons 11/14/17 95

WATER

An Idaho Department of Water Resources
permit is not required for the in-stream water
Of liveStoCK ... 11/22/17 96

An Idaho Department of Water Resources
permit is not required for the off-stream
watering of livestock so long as the
stockman had an existing in-stream water
right prior to the construction of any
diversion and the diversion meets statutory
criteria of Idaho Code § 42-113(3).....ccccce.... 11/22/17 96

If a stockman established an out-of-stream
surface water diversion prior to May 19,
1971, the stockman has established a water
right based upon the constitutional method
of appropriation. If the stockman’s use
meets the definition of domestic or stock
water use adopted in an adjudication’s
deferral order, the stockman is allowed to
defer BIS ClAIM. ..o ssossmmsrsmsnismmisssssmmmaiss 11/22/17 96
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If the stockman’s out-of-stream surface
water diversion predates May 19, 1971, but
does not meet the definition of domestic or
stock water use as set forth in an
adjudication’s deferral order, the stockman
was required to file a claim in the
"= 61U (55| ([ ] (PO S 11/22/17 96

If a stockman’s out-of-stream surface water
diversion for livestock does not predate May
19, 1971, an does not meet the diversion
criteria of Idaho Code section 42-113(3),
then the stockman must comply with the
permit/licensing proCess ...........cccceeeeeeeeeeen. 11/22/17 96

114



2017 SELECTED ADVISORY LETTERS INDEX

UNITED STATES CONSTITUTION CITATIONS

ARTICLE & SECTION DATE
ARTICLE I
87, CL M e 312117

IDAHO CONSTITUTION CITATIONS

ARTICLE & SECTION DATE

ARTICLE llI

X T 8/8/17
§ 14 oo 3/21/17
§ 14 oo 3/22/17
2 RO 8/8/17
ARTICLE VII

84 e 3/23/17
§ 12 oot 20717
ARTICLE IX

K T 2/8/17
8 7 oot 2/1/17
8 B e 2/1/17
8 B e 2117117
§ 10 oo 2117/17
ARTICLE XV

< SO 11/22/17
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UNITED STATES CODE CITATIONS

SECTION DATE
25 U.B.C, § 13211826 ..coneesensmsinsissssnesssmssnsensmsses 6/21/17
26 LLBIG. § 8712 .o cammmsmsammmnssnsusssmss v 1/18/17

IDAHO CODE CITATIONS

SECTION DATE
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TERISOR o et s s e G SRR RN 6/29/17
18-3302J(1) oo 6/29/17
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20-201A oo 27117
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A B 1 TR 27117
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S (0 e RS 2/8/17
B3-102A 2/8/17
SEIEET o R ARG 2/8/17
33-107(4)(d) eeeeeeeeeeeeeeeeeeeeeeeeee e, 2/8/17
33-125 o, 2/8/17
e S 2/8/17
34-404(2) oo 207117
36-102 o, 27117
O o T —————— 21117
39-1444 oo 27117
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39-2603(2)(D) «.vveoreeeeeereeereeeeeeeeeee e 6/21/17
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BB in cusconsmu exmummpmausrss s wrwemessrumsasmaens suwa wes 2/7/117
BET OB ivniscous mnimsmscimiinssnsissannssntassasnssasnsnanes sioses 27117
BT 12088 . oiss o e s s s s 11/14/17
B7-1203B(2) oooeeeeeeieee et 11/14/17
(5 2 L5 O . 1/23/17
B7-2601TA(6) ooeeeeeeeeeeeee e 207117
BT-ZAURID) ;. roinacommmmmps isssmssnmmanmmamsmmsanmmsmsmanmmnmmnns 27117
TS5 . 207117
B7-4221 oo 27117
L 7 O O — 27117
BE-BUD] s omsr e srssmmmsmessorsmsrves 27117
B7-BI0 iiciesimmmnssminnsssmimiasesmpisaiisiesainmssssnasmsmnamsntis 6/21/17
BT-DT02 .ccosisumnsnssmmpmssossamssnmsnsnsassonempumsasysam s 6/21/17
B7-5307 i 2/7/17
B7-5403 ... 2177
B7-5706 .oooeeeeeeee e 4/14/17
6 O —— 4/14/17
B7-5708A ... 4/14/17
RESDIHIE cosirinmenssnmmncoassansnmmmmmarsmrlinns ooskith st 4/14/117
O BT VOB ccoimsessmnimmns s o R o R s e 4/14/17
B7-6203 ... 207117
B7-6405 ..o, 21717
BT s s o s e oS S B3 4 R 21TNT
B7-TT04 oo, 27117
BFEBRIE o mrrasresann meninpens e e S P PO s 15 20717
B7-8905 .o 2(TN7T
T2-501 oo 27117
THIE T2, CIAPIEE 13 ....oosnsmrsssssiinssassnbuumssnssnansnnns ix 3122117
TR BT s smmsmess e e A S S 3/22/17

118

PAGE

49
49
49
49
71
72
72
80
48
46
49
95
95
38
46
46
46
48
48
48
82
82
49
48
72
75
75
75
75
46
46
48
48
46
46
48
68
69



2017 SELECTED ADVISORY LETTERS INDEX

SECTION DATE PAGE

Title 74, chapters 1-5 ..., 4/14/117 i

119



