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/X AN
Me. Richard H. Seeley Y Pr—
Attorney for Jerome e
Highway District b e Y
221 South Lincoln Ave. NSe, 1ppe/
Jerome, Idaho 83338 S

Dear Mr. Seelay,

We have your letter asking whether Chhptér 269,'Idaho'ﬁt§{fﬂ'
‘Session Laws has application to the 1973 taxes and levies for ‘

highway districts. Section 5 of the act provides that the
budget shall be completed and finalized not later than February
20th of the calendar gear for which the budget 1s concerned.

The act was approved by the Governor on March 17, 1973 and there
is no provision as to when the szt becomes effective. Thus,

- under Section 67-513§ Idaho Code, the act does: not become effec-

tive until July 1, 1973,

We agree with you that the act could not apply to 1973
since by ite terms that could not be. Also, retroactive legis~
lation ig niot Lavored by che ccurts or may be Invalld. Winan v.
Swisher, 68 Idaho 364, 1395 P. 2d 357; Ford v. ity of Caldwell,
/5 Tdaho 499, 321 P. 2d 5389. : S

In angwer to your second question concernin%cthe appli-
cability of the county bidding law to highway districts, please
conslder the following:

"31-400L Applicability.--This sct shall apply
to all g¢ounties of the state of ldaho, but shall be
subject to the groviaiona of any specifle statute
pertaining to the letting of any contract or the pur-
chase or acquisiticen cf any commodity or thing by any
county by soliciting and receiving competitive blds
therefor, and shall not be construed as modifying or
amendin% the provisions of any such statute, nor
preventing the county from doing any work by its own
employees . "
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The highway districts are quagi~municipal corporations
and are bodies politic and corporate. Stark v, McLaughlin,
45 Idaho 112, 261 P. 244, There must be compllance with the
statutory provisions as to the particular manner in which con-
tracts concerning highways are to be made. Bear River Sand and
Gravel Corporation v. Placer County, 118 C.A. ’ .
2d 543, Compliance pertains to laws that affect the highway
district; the highway district commissioners have a duty to comply
with the laws that tze legilglature made applicable to then.
Section 40-1611, Idaho Code says in part that the commissioners
of the highway districts:

". . .shall have, in addition to the powers and duties
conférred by this chapter, in respect to the highways
within such district all of the powers and duties

that would by law be vested In the county commigsioners
of the county and in the district road overseers If
such highway district had not been organized;. . ."
(Emphasis ours)

This appears to be a general reference statute making the laws
which apply to counties in relation to highways appl%cable to
highway districts and according to numerous cases, such as
Nampa & Meridian Irrigation District v. Barker, 38 Idaho 529
777 P. 529 and Bolse Clty v. Baxter, 4L Idaho 368, 238 P. 1029
where laws are adopted by general reference the law is taken as
it exists from time to time including all changes or the law

is applied as it 1s at the time any particular exigency arises, ‘ﬁ‘wﬁEﬂa

to which the law is to be applied.

There 1s no mention of any sort in the highway district
law or elsewhere as to the procedures for contracting or as to
whether contracts must be let by bids or not. Also, the highway
ddstrict commissioners are given the powers and duties of the
county commissioners under the laws applicable to the county
commissioners. Thus, since the time when the County Expenditure
and Bidding Law was passed, (1963 Idaho Session Laws, Chapter 124),
highway districts should have let all contracts for more than
$2,500.00 as provided by Section 31-4003, Idaho Code, under the
provisions of Chepter 40, Title 31, Idaho Code. Where the
provisions of the act require bids in a particular case the
contract should be let on bids.

Also attached for your information is a recent opinion

by Wayne Meuleman to the Commigsloner of Labor relating to Chapter . -

40, Title 31, Idaho Code, which may be of interest to you.
Sincerely yours,
FOR THE ATTORNEY GENERAL

WARREN FELTON
WF:ag Daputy Attorney General

T—a -
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
BOISE 83707

July 2, 1973

™M, Lee W, Stokes
Fnvivonmental Services
Feoartnent of Tnvironmental

and Community Services
Statehouse il

PE:  Internreatatinn of Section
50-1935, Ldaho Code

Dear Dr. Stokes:

On May 22, 1973 vou nosed several auestions concerning a
oroner interpretation of Section 50- 1026, Tdaho Cnde,  This
Tetter is a resronse to those inquiries,

Ts it true that c¢ities in Idaho cannot dincur debt for
nove than a vear to finance nuhlic worls nrojects without
a tond elaction? Does Idaho Code, Section 50-1725 say
that?

No. Cities may incur debt beyond a one-year neriod in order
to finance puhlic works proiects in three ways: (1) by issuance

of revenue bonds by seeking and aetting the assent of a majority

of the qualifiocd elactors vofinq at an elaction to be hold for
the purprose of vassina or rofecting a proposal to incur indebted-
ness heyond a vear: (2) by issuance of general ohlination bonds
inwhich case a lwo-thirds (2/3) vote of the qualifind aloctors
is roqu1red before indebtedness may be incurred heyond a year

[1t is doubtful that this type of bonding would be used for
certain public works projects, such as sewer construction, since -
(a) a two-thirds vote' is required; (h) a collection of an annual
tax suff1cient to nav the interest on such indebtedness as it
falls due is reauired: (c) revenue honds are salf-fundinal; and
(3) vhen the city is hunk~ro11ed or fundad bv a rhilanthronist
who exnressly agrees to asswie all nayments owine on the rublic
vorks nroject.

Any indehtedness or liability incurred contrary to the
ahove three methods is permissible only if the indebtedness or
Tiability incurred is for the ordinary and necessary expenses
authorized by the general laws of the state (for example, qeneral
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repair and maintenance of streets). Article Eight, Section Three
of the Idaho Constitution 15 most c]ear in this regard

Revenue bonding is not required by Taw but may be and usually S
is used as the best tool for financing public works projects. Reve-
nue bonds are meant to provide a self-supporting foundation for pub-
1ic works. Sections 50-1032 and 1033, Idaho Code. The bonding pro-
cess is one which anticipates the fact that in many cases municipal
cornorations will be unable to make immediate repayment of obliga-
tions. The reasons include: (a) revenue gained under the bonds
may be slow in cowing; and (b) conditions way specify repayment
over a period of years for the benefit of the bondholders.

In Idaho, as in nmost other states, the issuance of honds is
discretionary with the municipality, and this discretion may not
Le controlled by the courts. Thus, if the authority given is
either fo lovy taxes or to issue bonds, the discretion to issue
bonds absent procedural violations cannot be reviowrd after their
issuance and purchase by bona fide bondholders. 15 McQuillin-
HMunicipal Corporations § 43Z3. (IJ/O Rev.-Vol.).

Can cities transfer funda from one budqot or account to
another to finance such projects?

Yes, The city council "may transfer an unexpended alance
in one fund to the credit of anotier fund." Section 50-1014, Idaho
Code. However, this does not mean that a city issuing revenue
bonds for a public sewer district construction prograf can transfer
the revenue thorefrom to another city project. Revenue made by

public works projects is meant to supnort the particular project

“and no other and 1s meant to repay the- 0r1gina1 bondholders.

Section 50-1014, Idaho CO(o, a]]ows for 1ransfor of monies
from another city fund 50 that the same public works project can
he financed by more than one source. This should not be inter-
nreted to mean that Section 50-1014 can be used to escape municiral
budget and appropriations Taws. Monies from other funds must he
unexpended hefore they may be transferrvd

Local offic1a1s shou]d and probably do have a working know- -
ledge of the revenue bonding system. Cornorate counsel for each
of the Idaho cities are able to advise them on how to proceed in

revenue bond matters.

If\yguiﬁépd clarification, nlease feel free to contact this
office. - o

Very truly yours,

FOR THE ATTORNEY GENERAL

Paul J. Buser

Assistant Attorney Ceneral

Department of Environnmental
srid Community Services
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July 3, 1973

Mr. Ralph Newberg
Identificationa Offlcer
Idaho State Penitentilary
2220 Warm Springs Ave.
BUILDING MAIL

Opinion re: Interstate Agreement
on Retainers, I.C.
19-5001

Deax Ralph:

Pursuant to our telephone conversations of recent date
concerning the question as to whether sentencing must be con-
current when it is lmposed under Idaho Code 19<5001 through
19-5008, please consider the following:

Idaho Code §19-5001(c) (5) reads in pertinent part as
follows: o

Nothing in this paragraph shall prevent the
lmposition of a concurrent sentence if other~
wise permitted by law.

This language indicates that concurrent sentences may be given
1f state law so provides.

Sentencing has always been within the court's discretion
and nothing in Ch. 50, Title 19, Idaho Code, indicates that
digcretion in sentencing has been removed from the courts., The
procedures of gentencing do vary from state to state and the
laws of the state where the prisoner receives his sentence
control., Thus, 1f another state forbids concurrent sentences,
the prigéner will recelve a congecutive sentence and when the
prisoner's Idaho time has been fulfilled he must serve his other
gsentence in full without any credit for time served in Idaho.

/
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Thus, sentencing is pursuant to the state law where the
risoner is sentenced and nothing in Idaho Code §19-5001 pro-
ibits consecutive sentencing but it does permit concurrent

sentences,

Sincerely yours,

FOR THE ATTORNEY GENERAL

WAYNE G. CROOKSTON, JR.
Asglstant Attorney General

WGC:ch
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July 3, 1973

Honorable Charles B. Kane
Chalrman

Board of County Commissioners
Lemhi Countg

Salmon, Idaho 83467

Dear Commissioner Kane:

This letter is to confirm my telephone call to you of
July 2, 1973, and 1s in answer to your telegram concerning
the Lemhi County Sheriff.

You state that your sheriff says he will work only
40 hours a week, and will not be available at night because
he has another job of driving truck or that he may become
Salmon City Police Chief, if the City will appoiant him to
that position, as well as that of Sheriff, i

There are a numbeyr of things you can do in a situation
like this. You have the power under Section 31-802, Idaho Code
to supervise the offlcial conduct of all county officers and
to gee that they faithfully perform their duties. Under
Section 31-2009, Idaho Code, it is up to the county commise
sioners to prescribe when the county offices shall be open
and the rules for running the various offices, including the
sheriff. Thusg, it can be seen that you, as county commissioners,
may make rules and regulations relating to the conduct of the
affalrs of the office of sheriff relating to: outside employe«
ment, hours of duty, when the sheriff or his deputies shall be ,
on duty, etc. You, of course, must follow the law. Section 20-601,
et. seq., Idaho Code, grovideswthat the sheriff shall maintain :
a jail; Section 31-2202, Idsho Code, provides that the sheriff
gshall maintain the peace; arrest persons who commit, or attempt
to commit crimes; prevent and suppress all affrays and breaches
of the peace; attend sll courts in the county; keep prisoners;
etc. Obviously, these duties cannot be performed on a 40 hour
a week bagis. They necessitate that the sheriff and his deputies
and the jailor be on duty 24 hours a day and 7 days a week. If
necessary, you can pass regulations to this effect and insist
that the{ be carried out. If they are not carriled out, you
could call for the sheriff's regignation or, if necessary, you
could bring action to have him removed from office for failure
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to carry out hils duties, He certainly cannot remain sheriff
and work as a trucker, or just be sheriff 40 hours a week.

On the other side of the matter the sheriff is an
elected officlial, he stood for election and he hag taken
an oath to carry out and enforce the law. The sherIff stood
for election, and he was presumed to, and must know, what
the salary of office was and that his responsibilities would
be on a 24 hour a day basis. Knowing these facts he has taken
an oath of office to uphold the law and enforce it.

You could, if you wish, allow him to take on the ad-
ditional job of Police Chief of Salwon since nothing in the
lawsgpecifically prevents this. It would be up to you as
county commissioners as to whether to allew this or not.
Such situations have happened and in some cases they have
worked. There 1s, however, always some objection to trying
to do two jobs at once. But this matter would be up to you
as county commissioners to regulate.

Why don't you have your county attorney help you put
together regulations on this matter?

Sincerely yours,
FOR THE ATTORNEY GENERAL

WARREN FELTON
Deputy Attorney General

WF:sg
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g ' STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

July 9, 1973

John W. Swartley, M.D.

President

State Board of Education

Office of Higher Education

Building Mail ‘

Re: Disposition of $75,000 Received from Boise State
College Foundation

Dear Dr. Swartley:

We wish to repond to your question regarding the disposition
, of the $75,000 in state funds used as part of the purchase price
-’ of the Protest Avenue property, title to which is in the Boise
State College Foundation. We do not believe it is necessary to
recite the history of the transaction, except to point out that
. the origin of the $75,000 was part of the general fund appropria-
tions made by the Legislature to Boise State College for fiscal
year 1970 with an internal College budgetary transfer of appro-
priated funds in fiscal year 1971. From the information you have
relayed to us, it appears that the Boise State College Foundation
is now preparing to return to the State Board $75,000. The ques-
tion you have presented is: Wht disposition is to be made of
those funds?

We are of the opinion that the funds received should properly
be returned to the general fund of the State of Idaho. This con-
clusion is based on Section 67-3604, Idaho Code. This section
provides that the State Auditor shall close his accounts as to
all appropriations on the day following the close of each fiscal
year and transfer all balances, which are unencumbered on that
day, to the funds from which such appropriations are severally
made. This section requires that any agency which ends the fis-
cal year with any unexpended appropriation shall, by operation
of law, have that unexpended amount revert to the fund from which
the appropriation was initially made.

3 __For purposes of this opinion, we are not concerned with the
— authority or lack of it for the expenditure of the $75,000 initially.
The important point is the disposition of the funds which are
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returned. Had Boise State College completed that fiscal year
with an unexpended $75,000 general fund appropriation, there

can be little question that it would have reverted to the general
fund when the auditor closed all accounts. The money, on its
return, is the same as an unexpended portion of an appropriation,
and therefore should revert to the fund from which the appropria-
tion came: the general fund.

This situation is analogous to the following hypothetical
facts: In June, a general fund agency determines that it will
purchase certain equipment. It contracts with a company for
acquisition of that equipment. All proper bidding and purchase
requirements have been observed and the company is paid prior
to the close of the fiscal year. In July, the agency finds that
the equipment for any one of a number of legitimate reasons does
not meet its needs. It rescinds the contract, returns the equip-
ment, and receives the purchase money from the seller. We believe
that the returned funds should properly be regarded as having
never been spent by the agency. Therefore, had the funds been
in the agency's account on the day following the close of that
the fiscal year, the auditor would have transferred that unexpended
balance to the general fund of the state. For the same reasons,
the return to the State of the $75,000 should be treated as never
having been expended as of the day following the close of the fis-
_cal year for which the appropriation, which included the $75,000,
was made, regardless of when the money is actually received.

We do not know of any facts which give rise to the conclusion
that the funds have been encumbered, as, in certain instances,
is permitted by law. Section 63-3521, Idaho Code, imposes severe
limitations on encumbering appropriations which would permit the
agency to carry over an unexpended, but obligated, balance to the
next fiscal year. The encumbrance must be made before the end
of that current fiscal year in any event. There appears to be
no encumbrance imposed on the $75,000, for the obvious reason -
that Boise State College spent the money. Now that the money is
being returned and treated as having never been spent, it could
not have had an encumbrance placed against it prior to the close
of the fiscal year in which the money was appropriated.

Therefore, we cometo the inescapable conclusion that the $75,000
received from the Foundation should be placed in the general fund
of the state, there to be treated as all monies deposited in that
fund. ‘
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\>X\We trust we have been of service. If we can be of further
assistance, please advise.
Very truly yours,

FOR THE ATTORNEY GENERAL

JAMES R. HARGIS
Deputy Attorney General

g JRH:1m
|
!

cc Governor Andrus
Milton Small
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720

ATYORNEY GENERAL

‘Mr. Richard Barrett

© July 9, 1973 I

State Personnel Director L
State Personnel Commlss1on R
Bulldlng S

Dear Mr. Barrett~ - - “;-‘f:"',vgf o e - i  :fe'v~

We wish to respond to your request for our opinion on the

‘determination of "officers and members of the teaching staffs

of state institutions...” Specifically, the question has come
up as to who makes the determination that a position is that of
an off:cer or member of the teaching staff of a state institution,

Section 67-5303, Idaho Code, requires that all departments

- and all employees in > such departments shall be subject to the
- system of personnel administration established by Chapter 53 of

'~ Title 67, Idaho Code, except those employees specifically exempt

from the system. Among those specifically exempt are officers
and members of the teaching staffs of state institutions. As an
aside, these appear at this time to be the only ambiguous exemptions

.. in the above cited section. All other exemptions are sufficiently
- described so that there should be llttle room for dlverse 1nterpre-

tatlon.

While a member of a teachlng staff can probably be determlned
with relative ease, an officer of a state institution is not so
easily described. We wish to point out at this time that not all
employees of state 1nst1tutlons are exempt. Further, for the pur-.
poses of this opinion, ''state institution'" includes only institutions

"~ of higher education.

The organization of these state institutions is a matter for

" the governing boards of those institutions to make, Staff require-

ments, including academic and administrative officers and employees
necessary to fill organizational positions, are also matters ini-
tially to be made by the governing boards as the appointing author-
ities, Certain legal limitations and qualifications now come into
play;_ classification of employees and the position central systems.,
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The classification of positions under the personnel system ex-
tends to those positions not exempt by the statute above cited.

'ﬁ‘.Therefore, the issue still remains: who determines the officer

positions which are exempt by law from the system of personnel

' administration established by the legislature?

‘ "It is of no value to maintain that all positions which are
-~ common to all institutions are under the classified service.

. All institutions of higher education have common positions which
are not now nor have they ever been under the classified service:
the presidents, vice presidents, bursars, registrars, to name
just a few. For purposes of this opinion, we leave aside those

' academic positions such as deans and department chairmen, not

because they are not officers, but rather because they are mem-
" bers of the teaching staffs. Therefore, we wish to direct our

. attention primarily to those positioms in the administration of

the institutions which are officer positions and the ultimate

. authority to declare a position exempt because it is a position
of an officer. o '

- We can only conclude that the determination that a position
falls within the exemption is a determination to be made by the
governing board of the institution. Unlike other state agencies,
__where the organization of that agency is described by law, the
“institutions and their governing boards establish their own organ-
~ izations basically without legislative direction. Participation
- in the decision making process of the institution, as an element
- defining a position as an officer, would add to the weight of the
- conclusion that the boards make the determination. The boards

© .know which positions in an ‘institution  ntribute to the policy

and other institutional- decisions. Further, the importance, dig-
nity, and independence of the position are added elements of the
definition of officer. These elements, as minimum only, defining
an officer,are also within the knowledge and control of the boards.

a‘ATherefore, determination ‘that a position is an officer position

must rest with governing boards. Since the boards make the deter-
~mination that a position is that of an officer, it must follow

. that once the determination is made, that officer position is

- exempt from the provisions of Chapter 53, Title 67, Idaho Code.

. We are fully aware of the impact this opinion may have on
the personnel system established by law. We would suggest that
-the governing boards of the institutions of higher education give
serious consideration to officer positions. We are of the opinion
that if a position is defined as an "officer' position, or the °~
person holding the position is designated as an "officer,'" for the
purpose of avoiding the valuable purposes of the personnel system

and the Commission established by the legislature, would be in
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direct contravention of obvious legislative intent. In short,

. 8imply because a board or one of its institutions does not want

to go through the personnel system to £fill institutional staff
positions is emphatically not a proper test for determining whether
or not a person holding a certain position should be designated

as an officer of the imstitution. The institution and the board
are certainly required to demonstrate to the Commlss1on that a
particular position is exempt because it requires an "officer"

However, should the occasion arise, hope-

fully very infrequently, where agreement cannot be reached be-
tween the appointing authority and the Commission, then for the o
foregoing reasons, the decision of the governing board or its o
delegated appointing authority should prevail. ~ S

.We would also suggest that remedial legislative proposals

Very truly yours,

Sy

FOR THE ATTORNEY GENERAL

JAMES R. HARGIS I
Deputy Attorney General R

~

Page 3
to fill the position,
B be prepared to blarlfy these exempt offlcers.
. JRH:1m
J o
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July 9, 1973

M. 8. Merrill

Assistant Director

Public Employee Retirement System
Building Mail

Dear Mr. Merrill:

You have requested an opinion from this office as
to whether PEP funded employees can be excluded from participa-
tﬁog in the Public Employee Retirement System of the State of

As you know, the Retirement System in the State of
Idaho is a mandatory system both for employer and employee under

" the provisions of Title 59i Chaptexr 13, Idsho Code. As the Code

itself does not specifically exempt or exclude PEP funded em-
ployees, it would be the opinion of this office that just because
an employee is PEP funded, it would not necessarily mean that

he is excluded from the Retirement System of the State of Idaho.

This is not to say however that a PEP funded employee

is automatically included within the Retirement System. Title

59, Chapter 13, ldaho Code, sets forth the various criteria for
employee inclusion as well as exclusion. Therefore, everything
else being equal, if & PEP funded employee meets all other re-
quirements as to inclusion within the retirement system, he
would necessarily be included. If, on the other hand, the PEP
funded employee does not meet the criteria set forth for inclu-
sion or falls within-one of the exclusions, he would of course,
be excluded from the Public Employee Retirement System of the
Btate of Idaho.

><gf we can be of further assistance, please advise.
Very truly yours,
FOR THE ATTORNEY GENERAL

JAMES G. REID
Deputy Attorney General
JGR:ep
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK B BOISE 83720
ATTORNEY GENERAL

July 10, 1973

Mr. Gordon S. Thatcher L ( ¢ - //
Rigby & Thatcher Lﬁé L sl o
Attorneys at Law e Acas o dedioe U »

P.0. Box 437
Rexburg, Idaho 83440

Re: School District No. 321, Madison County, Idaho -
Borrowing for School  Plant Facilities

Dear Mr. Thatcher:

-
s

We have reviewed with interest the proceedings had in School
District No. 321, Madison County, on borrowing from commercial
lending institutions with repayment of the loan from the plant

> facilities levy. The abstract you have forwarded to this office
states that the district will issue its promissory notes as
indicia of the indebtedness. :

To our knowledge, this procedure used by your district is
the first instance of such use in the State of Idaho. In our
research on the authority of a district to borrow money, we can
find no explicit authorization. However, Section 33-901, Idaho.
Code, provides that the monies which accumulate in the school
plant facilities reserve fund may be used for any authorized
purpose for which bonding funds may be used, and to repay loans _
from commercial lending institutions to pay for the construction
school plant facilities (Emphasis Added). If monies from the
fund can be used to repay commercial loans, the obvious conclusion
is that a school district may borrow from commercial lending insti-

--tutions.

We have examined the'abstract and find no error in the
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‘proceedings which are contrary to the statutes of the State of
Idaho or inconsistent with the Constitution thereof.
Very truly yours,

FOR THE ATTORNEY GENERAL

JAMES R. HARGIS
"Deputy Attorney General

JRH:1m
cc D.F, Engelking
w/enclosure
P.S. We have forwarded the abstract to the State Superlntendent
of Public Instructlon for flllng ,
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENER?L

W. ANTHONY PARK BOISE 83720 "°
ATTORNEY GENERAL

July 13, 1973

Mr. Thomas C. Grismer Y pw//(:u4&ﬂﬂk,
Attorney at Law S

First Security Bank Building Ci bmdzwvvy
Kellogg, Idaho 83837 L}

A{

L

Dear Mr. Grismer:

I have been asked to answer your letter concerning
Section 50-501, Idaho Code, as amended by Chapter 80 of the
1973 Idaho Session Laws. The question is whether or not
cities now automatically have a referendum or initiative law
or whether there must first be a petition and election to
determine if the city shall have an initiative~referendum
ordinance.

hd " To us, in light of what was said in Anderson v. Boise
City, 91 Idaho 527, it would seem quite clear that there must

irst be a petition and election to determine if the city
needs an initiative-referendum ordinance and only after such
election favoring such law is the city required to pass an
initiative-referendum ordinance.

- The section as amended states in pertinent part:

"The city council of each city shall provide for
direct legislation by the people through the
initiative or referendum, or both, when petitioned
by. ...(20%) of the. . .electors, reglstered -
If a maJorlty . .at such special election shall
vote in favor thereof, then the c1ty council must
prepare and pass such ordinance.. . ."

In the Anderson Case the previous section on the
Initiative~Referendum Power was construed--the section was
held to be mandatory and it was also said that until such
provision had been'complied with, the city has no provisions
for initiative or referendum.'" This was in a case where
Boise had recently voted to become a first class city and give
up its charter powers and it was held that the charter pro-
visions as to initiative and referendum were no longer in force.
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Boise had not at that time as a first class city enacted
an ordinance as to initiative or referendum.

We believe that the 1973 amendments to Section 50-501,
Idaho Code, have not changed or in any way effected the holding
of the Anderson Case.

You should be cautioned here that we are only dealing
with the situation where the city does not yet have an
initiative or refercendum ordinance. We are not dealing with
the question of whether or not the city could enact such an
ordinance without the petition and election.

Sincerely yours,

FOR THE ATTORNEY GENERAL

70 pvren [F o

WARREN FELTON
Deputy Attorney General

WF:sg
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O
STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

A%

July 23, 1973

Honorable Cecil D. Andrus '

Governor - .
State of Idaho

BUILDING MAIL

Dear Governor‘ ’ :

By letter dated June 1 1973, you have requested our
opinion regarding the management and disposition of so-called’
grant or endowment lands deemed valuable by other state
agencies for fish and wildlife habitat, recreation, or public
access needs. I am taking the liberty of addressing myself to
your questions out of sequence.

You ask whether endowment lands can be disposed of to
another state agency without a public sale. The Idaho Ad-
missions Act, the Idaho Constitution and the statutes bearing
upon the actions of the State Board of Land Commissioners must
be considered.

. !
You are, of course, aware of the trust created by the
Idaho Admissions Act. Section 4 grants certain lands to the
state for the support of common schools. Section 5 requires
that these lands be disposed of only at public sale. Section
11 makes general land grants to the state for support of various
state institutions other than common schools. Section 12 pro-
vides that these general grant lands "be held, appropriated and
disposed of exclusively for the purpose herein mentioned 1n
such manner as the legislature of the state may provide." You .
will note that the Idaho Admissions Act does not specifically
mandate the public sale of non-school or general grant endowment
lands. It is Article IX, Section 8 of the Idaho Constitution
that requires these general grant lands to be disposed of at
public auction.

The Supreme Court of the United States considered the trust
created by the Arizona Admissions Act, a trust similar to our
own, in Lassen v. Arizona, 385 U.S. 458, 17 L.Ed.2d 515 (1967).
For purposes of this opinion letter, the only noteworthy
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exception between the Arizona Admissions Act and the Idaho Ad-
missions Act is that the Arizona Act specifically mandates a

public sale of all grant or endowment lands whereas the Idaho
Act specifically mandates the sale of school lands and leaves
_the manner of disposition of general grant lands to the state.

The Arizona Land Commissioner, Obed Lassen, had promulgated
rules and regulations which required the Arizona Highway De-
partment to pay compensation for rights-of-way over endowment
lands and for gravel sources. The Highway Department disputed
this obligation. The Supreme Court did not distinguish between
school lands and general grant lands under the Arizona Admissions
Act. It stated generally that the public sale requirements of
the trust were to protect the trust from unethical or less than
arms length transactions involving private purchasers. The
Court noted that the Arizona Admissions Act

does not directly refer to the conditions or
consequences of the use by the State itself
of the trust lands for purposes not desig-
nated in the grant. 17 L.Ed.2d at 518.

The Court felt that the likelihood of abuse that the public sale
provisions of the Arizona Admissions Act sought to guard against
were not likely to occur when the state itself was using the

trust lands. The Supreme Court allowed Arizona to dispose of

~its trust lands to other state agencies on a negotiated basis upon
the payment of full compensation to the trust.

The Court also observed that the Arizona Highway Department
had the authority to condemn land. It would be a mere circuity,
the Court said, for Arizona to sell endowment land to the
highest bidder at a public sale and the next day the Arizona
Highway Department would use its condemnation. authority to
acquire the land.

In light of Lassen, I am of the opinion that the require-
ment of Section 5 of the Idaho Admissions Act, ''that all lands
herein granted for educational purposes shall be disposed of
only at public sale,'" and the requirement of Article IX, Section
8 of the Idaho Constitution that all general grant lands be
"held in trust, subject to disposal at public auction for the
use and benefit of the respective object' of each general land
grant do not apply to the sale of endowment lands to state
agencles possessing condemnation authority. The statutory
requirements of a public sale are a restatement of the Idaho

. -
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Admissions Act and the Idaho Constitution subject to the same
implied exception announced in Lassen.’ My opinion is consonant
with the spirit manifest in the express exception to public
sale when trading with the United States authorized by Art. IX,
§8 of the Idaho Constitution.

Article IX, Section 8 of the Idaho Constitution also pro-
vides that ,

It shall be the duty of the State Board of

Land Commissioners to provide for the location,
protection, sale or rental of all lands here-
tofore, or which may hereafter be granted the
state by the general government, under such
regulations as may be prescribed by law, and in
such manner as will secure the maximum possible
amount therefor; provided that no school lands
shall be sold for less than ten dollars per acre.

This is a general obligation of the trust to select, manage
and dispose of trust lands for the highest return to the bene-
ficiary fund or trust purpose. It does not specifically require
a public sale of grant lands. That comes later in the section
as to general grant lands. It is less strict toward school
lands than the Idaho Admissions Act itself., What this part of
Article IX, Section 8 does do is specifically broaden responsi-
bility of the trustee to use due.diligence and skill at all
stages of trust matters, not just upon the disposition of trust
property. It does not in my opinion add materially to the trust
considered in Lassen. It does not mandate a public sale when
the trust property is to be devoted to other state uses. It
does mandate full value for trust properties used by the state.
In other words, this part of Art. IX, §8 is a restatement of the
Idaho Admissions Act trusts viewed in. the light of Lassen.

The Fish and Game Commission has specific condemnation
authority. I.C. §36-104(b)(5). The Park Board probably has
condemnation authority for the public uses set out in Section
7-701 of the Code.

You have asked whether a state agency can participate in
competitive bidding beyond the value placed upon the land by the
Department of Public Lands. Our attention has been directed to
I.C. §31-807 entitled ''management of county property'". One of
the limits on.the county purchase of real property is

. « but no purchase of real property must
o be made unless the value of the same has been
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previously estimated by three (3) disinterested
citizens of the county, appointed by them for
that purpose, and no more than the appraised
value must be paid therefore.

Itt is clear that this particular section applies only to county
purchase of lands, and not to state agencies. There is no com-
parable statute limiting state agencies in the purchase of
property to appraised value thereof.

Presently I know of no law limiting a state agency's
ability to pay for land. This is not surprising. Opinions
of fair market value differ. The Department of Public Lands may
have a different opinion of value than the Fish and Game Com-
mission. I do not believe other agencies are bound by the
opinion of value of the Department of Public Lands. They could
bid above the appraised value.

You have also asked about steps to preserve public access
when state land to be sold to a private person borders a lake
or stream. Can a public access requirement be a condition or
a reservation in a sale or lease? The trust must be protected
and "the State is required to provide full compensation for the
land it uses.'" Lassen v. Arizona, supra at 520. The Land Board
has clear authority under Idaho law including Pike v. State .-
Board of Land Commissioners, 19 Idaho 268, 113 Pac. 447, and
Barber Lumber Co. v. Gifford, 25 Idaho 654, 139 Pac. 557 to
sell trust lands subject to other legal interests. If an easement
is reserved to the State, however, upon disposition of trust
lands, the trust must be fully compensated by the private .
purchaser and the State in combination.

Finally, you ask whether management agreements can be
entered into between the Department of Public Lands and other
state agencies to provide for fish and wildlife habitat, recre-
ational or public access needs. The issue here is whether the
Board has disposed of the lands or whether it is managing and
holding them within the trust in this manner. To avoid disposi-
tion of the lands, any management agreement should be for an
unspecified term or a specified term, subject to the authority
of the Department of Public Lands unilaterally to cancel the
contract. It would be prudent for the Land Board to go on
record stating that the land subject to the management agree-
ment is not ripe for sale or disposition at the time and that
the management agreement would not adversely affect the land or
otherwise diminish the trust.
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The use of a nominal rental lease to a state agency to
accomplish management purposes should be avoided. The Board
is obligated to lease grant lands for ''the maximum possible
amount'". A nominal rental would probably not square with the
anstitution. ‘

, Yoy ity youfe,

W Liima\anK.

Attorney Gelpéral

WAP:cb

cc: Gordon C. Trombley
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July 23, 1973

John Bender, Commissioner
Department of Law Enforcement
Building Mail

Re: Mobile Homes and Recreational Vehicles
Dear Commissioner Bender!

You have made a formal request for an opinion from
this office in which you ask Lf mobile homes and recreational
vehicles constructed within the State of ldaho for sale and
use in states other than Idaho are required to bear the State
ingignia pursuant to Title 39, Chapter 40, Idaho Code.

Speclfically, the section of the Idaho Code dealing
with the State insignia is 39-4005 and reads as follows:

"ISSUANCE OF INSIGNIA==COST.--The
commissioner of law enforcement
shall issue Ilnsignia for mobile
homes and recreational vehicles
which meet the requirements of the
rules and regulations promulgated
- by the commissioner of law enforce~
ment, The cost of the insignia, if
used, ghall be included as a part
of the fee schedule."

If a mobile home meets the requirements of the rules and regu-
lations promulgated pursuant to Section 39-4003 of the Idaho
Code dealing with minimum health and safety standards for
plumbing, heat producing and electrical systems as well as
standards for body and frame design, then such mobile home
would be entitled, and in fact, the Commissioner of Law En-
forcement is directed to issue the State insignia for such
mobild home, whether or not the home is sold in Idaho or

elsewhere,
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The main issue thenn is whether or not the Commissioner
of lLaw Enforcement has any means avalilable to enforce the proe-
visions of Section 39-4005, i.e., in the gituation where a
mobile home i1s comnstructed within the State of Idaho which
does not meet the requirements set forth by the rules and regu-
lations promulgated by the Commissioner but is sold cutside of
the State of ldaho. Section 39-4001, Idaho Code, provides that
the Commissioner of Law Enforcement shall be charged with the
responsibility of enforcing the various provisions of the Mobile

: %a?§ Act, However, Section 39-4002, Idaho Code, provides as
ollows:

"COMPLIANCE WITH LAW REQUIRED,=It

is unlawful for any person, firm,
partnership, assoclation or corpora-
tion to seli or offeyr for sale within
this state any moblle home or recrea=-
tlonal vehicle that is not manufactured
in compliance with this act after its
effective date,"” (Emphasis added)

Thus, while it 1s true that the Commissioner of Law
Enforcement has the enforcement capabilities pursuant to Sece-
tion 39«4001, these enforcement capabilities are limlted by
Section 39-4002 to homes that are constructed for sale within
the State of Idsho only, as the legislature hag provided that

T - it is not in fact unlawful to vioclate the provisions of this
~ act if the sale of mobile homes is to be made other than in

ik the State of Idasho. Therefore, it would be the opinion of this
o office that moblle homes constructed within the State of Idaho
for sale in a state other than Idaho would not be 'required"
to bear the State iunsignia pursuant to Section 39-4005 for the
reason that the Commissioner of Law Enforcement would not have
powaxy to enforce the provisions of the Mobile Home Act in the
event a manufacturer who sold outside the State did violate
the rules and regulations promulgated by the Commissioner pur~
suant to the Act. If the mobile home in question, although
sold outside the State of Idsho, meets the requirements set
foxth In the rules and yegulations, it would certainly be
entitled to receive the State insignia, even though the sale
of such home was made outside the State of Idaho.

As a corollary issue to the question you raised,
another problem presents itself in Section 39-4010 dealing
with various manufacturer's warranties which reads in part

- ag follows: \ :
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"Any person, firm, partnership, asso=-
ciation or corporation constructing

in whole or in part, a mobile home

or recreational vehicle in this state,

or congstructing outside of this state
but selling at retall in this state,
shall issue a warranty in writing to

the bgyer containing the following terms:

. L] .

‘This section of the Mobile Home Act deéaling with manufacturers'

warranties does not contain a limiting provision to those homes
sold in the State of Idaho but includes all mobile homes which
are manufactured in whole or in part within the State wherever

‘they may be sold, It would be the opinion of this office that

the same problem would arise in construing this section as has
arisen Iin the issue you raised. Although Section 39-4D010 pur~
portedly covers mobile homes that are manufactured within this
State and sold outside of thils State, Section 39-4002 again
would limit the enforcement of a violation of the warranty
provisions to those homes sold within the State of Idaho.
Therefore, 1f mobile home manufacturers violated the warranty
provisions of this act, unless the mobile home were sold within
the State of Idaho the COmmiSSLOner of Law Enforcement would
have no authority to enforce the provisions of the act per-
taining to the violations.

Very truly yours,

FOR THE ATTORNEY GENERAL

JAMES G. REID
Deputy Attorney Generxal
JGR:cp
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W.ANTHONY PARK
BO
ATTORNEY GENERAL ISE 83707

July 31, 1973

_Victoria White

Clexk of the District Court
Auditor and Recorder

Shoshone County

Wallace, Idaho 7

Dear Mrs. White:
An opinion has been requested on the following questions:

1. "If a widow is not the title owner, the deed being held in

. escrow, but the widow does have equity in the real property, may
the Commissioners grant said widow an exemption as provided in
§63-105D, Idaho Code." :

2. "If a man owns separate real property, marries and subsequently
~ dies testate, may the surviving widow be granted an exemption prior
" to actual probate of the will under the same statutes?"

‘3. "If a husband applies for a veterans exemption, the property
being community property and he subsequently dies in March, will
such exemption be valid for the 1973 tax year?"

We assume that your first question relates to a widow purchasing

real property under a real estate contract, which has been placed

in escrow. Experience indicates that such contracts are commonly
used throughout the State of Idaho for the purchase and sale of

real property. §63-105D, Idaho Code, does not describe precisely
what interest a widow must have in real property to claim an exemp-
tion, but does indicate the property must "belong to" the claimant

or must be "owned by" the claimant. While legal title under such

a contract ordinarily remains in the seller, under the doctrine of
equitable conversion a purchaser may be treated as holding legal
title for many purposes. These purposes have been interpreted by the
Courts as including applying for an exemption. Hibbing v. Commissioner
of Taxation, 14 N.W. 24, 923, 156 A.L.R. 1294, {This opinion should
not be interpreted as applying to the exemption provided by §63-117
et seq, Idaho Code. §63-123, Idaho Code, might change the opinion
expressed herein as to the exemption provided for elderxly persons

and we express no opinion as to such exemption).
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In answer to your second question an exemption may be granted where
property has passed by testate or intestate succession to a widow
even though a formal probate of the property has not been undertaken
or completed. The exemption provided by §63-105D for widows inday
e:iZectively only operates on real property, which passes immediately
upon death to the decedent's heirs or devisees. Probate serves to
establish record proof of passace of title, but is not necessary

to actually transfer ownership of real property.

In both of the instances described in our response to your first

and second questions, the claimant must establish that the property
"belongs to" such claimant, just as the claimant must establish every
other fact necessary for exemption of the property. Of course,; in
some instances this may create additional burdens upon the board

of equalization, and the board may properly insist that the claimant
furnish satisfactory proof of the existence and terms of any real
estate contract or proof that such claimant has succeeded the prop-
erty by testate or intestate succession.

In response Lo your third question, the exemption may properly be
granted for the 1973 tax year. §63-107, Idabo Code, specifically
provides for the situation you describe:

"Where a person entitled to exemption shall die

after the first day of January in any year without :
having first made the annual sworn statement as

to his financial status or where a person entitled

to exemption shall be mentally incompetent or physically
unable to make such sworn statement, his wife, widow,
guardian or personal representative, or other person
having knowledge of the facts, may make such sworn
statement in his stead."

There would be no purpose in providing for such procedure if the

death of the claimant after January 1 of the year terminated the right
to exemption. Of course, if the person entitled to the exemption
should die before the first day of January the property is not en-
titled to exemption.

/ }" »«\f’eﬁ;’
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 August 1, 1973

M. Glen W. Nichole , B
Director '
Idsho State Planning and
Communicy Affalvs Agency
STATEHOUSE MALL '

Dear Ve, Nichols:

By lettexr dated July 25, 1973, yeou have aghked ouxr opinion
regarding certain agricultural exemptionsg within the Idaho Code
and their legal effect upon zoaning and platting of subdivisions,
There g & growing practice within the state of dividing lands
formeyly used fovr agrlcultural purposes into flve-acre puarcels
for sale and development ag wesidential sites, 'ranchettes' ox
Moinfefarms', like you, we have been recelving an increasing
mmber of inquiries about the jurisdiction of citles and coune
ties to regulate this kind of devilopment,

The five-acre agricultural exemption appears in two places
- {n the Idaho Code. One is under the enabling leginlatiocn for
county zoning, and the other is found in that section of the
Code which requires plat meps and other requirements £rom gsube-
dividers. Section 21-3803 which is8 found in the county zoning
portion of the Xdahd Codg; states in pertlucnt part as follows:

Eremption of egricultural lands and certain
industry sitea. =~ Ho pouwer granted hereby,
ghall bg construed o empower the board of
county commisgicuners to enact any ordinance
or resolution which .

(2) Deprives eny owner of full and cowplete
uga of agricultural land for production of

any agricultural product (agricultural land

ie hercin defined as a tract of land cou-
taining not less than £ive (5) acres, Ine
cluding canal and ralilroad rights-of-way,

uped exclugively for egricultural purposes),...
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o Tdaho Gode $50-1301, found in the plats and vacations
© pection or the Idaho Code, states in pertinent pacrt as follcws:

Dafdnitiong, ~= The following definltion
ghall apply to terms used in Section 50-130L
t;l1rm3gll 50"]-325¢ . a A

(3) Subdivision: A ¥racit of land divided
into five (5) ox more lots, parcels, ox
gltes for the purpogse of gale or bullding
development:, whetheyr ilmmediste or future;
provided that thisg definition chall not
include a bona fide division or partition
of agricultural land for agricultural pur-
poses, A bona fide division or partition
of agricultural land for agricultural
purposes shall mean the division of land
into lots, all of which are five (5) acres
or laxger, and maintained ag agricultural
lands, Citles ox counties may adopt their
own definition of dubdivision in liecu of
the above definition. . . 77 o -

The mwore gerious problem ariges under the latter definition,
- Developers, deglirous of subdividing highly demanded resort-type
. land at & gsubstantial personal profit, and further desiring to
minimize their costs in making . these sales, attempt to avold the
= Pequirementa that they file a plat map and perform other work as
" e first step in the creation of their development., Heretofore,
developers divided land into five-acre parcels, declared them
o be "agricultural', and were thus without the requirements of :
- Title 50, Ch, 13. This bold yet unimaginative avoldance cf the ﬂ:“
"~ . law would not be a problem but for the acquiesgence in the
“g s practice by local goveruments, I am of the opindon that a failrw -
and rational weading and application of the statutes would '
eliminate the problem.

The sentence in Section 50-1301 befinning with "A bona
£fide division or partition of agricultural land forr agricultural
purposes shall mean. . " is intended to modify the previous
gentence which defines subdivision as being a divislon of land
into five or more lots. The last sentence of that scction ctates
that citics or countics may adopt their cwn definition of gube-

- divigion., The agricultural exem?tioulmodifies the statutory
definition, and not the '"in lieu'' definitlon which cities ox
countles may adopt on thely owa initiative, In other words,

a city or county may adopt & defiunition of subdivision which in

-no way ilncludes an agricultural exemption, and then require
plat fllings from all subdividers; this would even inecluds a
gubdivider who is dividing lands for express and bona fida ggrie

-cultural purposes. . o ‘

A



Mr. Glen W. Nichols
August L, 1973
Yage Thrce

Even 41£ the five~acre excmption were read to apply to an
"an liecu' definition by a clty or county, the exemption depends
upon the good faith and actual intent of a gubdivider to
divide or partition agricultural lands fox agvicultural pure
poses, To date, countics end cities, perhapa from a lack of
desire to become embyrolled in disputes with developers, have
regarded any flve-acre subdivislion as being for an agricultural
purpoge, Tihis is not the intent of the exception. A city or
county can, without any fear of avoiding the intent or splrit
of Title 59, Ch. 13, read the excmption etrictly, and f£find 2 bona
fide agricultural division only in those cascs where residences
are not being constructed and are not intended to Le constructed.
In other words, a cilty or county can require aud enfiorce through
the courts, 1f necessary, plat filings from developers who are
dividing lands for anythlng but a strictly agricultural purpose.

CGenerally, Yagricultural purpose' has been defined as the
art of production of plafits and/or animals useful to man, in-
cluding preparations of the products for man's use. See,
People v. Clty of Joliet, 152 NE 159, 160, 321 T1ll. 385,

"gricultural purposes', means the using

of the goil for planting seeds and waising :
snd hagvesting the crops, the rearing,

feeding, and wanagement of Livestock;. . .

Binzel v. Grogaun, 29 NW 895, 67 Wis. 147, 150,

An agricultural purpose is not as easlly found ag the
counties of Idalio b&lieve it to be. The site of the tvract of
land involved is not the determining factor; rather, the de«
termining factof 1s the ugse to which the land is put. And the
use nust be primarily agricultural, In Ryan v. Sloux Gun Club,
2 NW2d 681, G683, 68 S8.D. 345, sheep were pastured on Land leased
to a gun club for the-purpose of clearing the land of grass;
the land was later sown to alfalfa, some of which was sold but

. not for profit, to provide a base for the fell targets of the

run ¢lub. The court held that the land was not used for ea R
'agriculturel purposge'', '

In State v. Clty of Madigon, 198 WW2d 615, 619, 620, 55
Wis.2d 427/, agricultural lands were defined as those which are

“ . elther actually used in connection with raising crops or live-
- glack, ow being capable of being readily pyepared for such use,

"The propexty muast have as its primary use production of plants
or livestock useful to man. This definition would clearly
eliminate the regidential gubdivision.



"~ be providing plat £filings under Title 50, Ch. 13 of the Idzaho

Mcee Glen ¥, Nichols
August 1, 1973
Tage Tour

When a fiveeacre paxcel of land ic eold, and the primary
Cintent of the buyer ia to place & regldence thereon, the faect
that & Shetland pony, or three hunting dogs, or a garden is to
be placed in the backyard would not support a fL£inding that the
land was belng used for a bona fide agricultural purpose, ox
that the land was oguiculturel land,

In Farm Lpge Products, Inc.,v. Humboldt County, Towa, 190
Nw2d 454, 457, the raising of chickens trom one day of age to
twenty-two weeks of age prior to thelr transfer to an egge
laying house was held not to be an agrécultural purpose within
- a statute exempting agricultural structures and operations
from a county zoning vegulationg

There has been no useful gtatement by the Idaho Supreme
Court regarding a definition of “agricultural purpose."

The cities and countleg of Idaho have the buvden of exe
acting plat requivements from subdividers who ghould legally

Code, Simply stated, the procedurxe by which this might be done
18 to elther: - : ,

L. Redefine "subdivision" as allowed by I.C. 50-1301(3) .
aad do not include the agricultural exemption; or : o
\
2. Retaln the agricultural exemption, but reasonably
interpret and enforce the terms of 50~130L(3) so as to dig=-
tinguish residentlal purposes from bona fide agricultural
purposes, ‘

(N

Either of these methods would elluwinate the abuses of the agri-
cultural exemption under Title 50, Ch. 13 of the Idaho Code,

Undexr Title 31, Ch. 38 of the Idaho Code, dealing with county ™
zoning, the agricultural exemption appears as a limléation on
the county zoning power. No zoning regulation shall deprive any
owner of full and complete use of agricultural land for ex-

- clugively agricultural purposes. It is difficult to concelve

of any rational zounlng regulation which would deprive any owner
of full and complete use of agricultural land for exclusively
agricultural purposesg. For example, a less intensive use of

. the land may geuerellly always be made of a particulaxr pavcel of
land than tgat use for which the land ig zoned, i.e., therc

can be a farm in a resldential zone., Since agricultural uses

o ——
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ave the least inten®ive uses of land, 1& would gseem that no
zoalng ordinance, at least those wbich axre cumula 1weive in
h&tULG. vwould "’cprixc any ownexr of full and complete us

of agricultural land', .

In conclusion, 1t is clear that cities and countier have
the present legal authority o adequately yegulate gubdivigion
d ",}onman through the Lﬁoic of nQﬁiU? subdivision ordinances
or platc £filing vequirements withoug funnlng afcoul of tha agrl-

cultural cxemptioun in the Jdaho Code.

!'D ?-?'

Vexy Cruly yourse,
FOR THE ATTORNEY GENERAL

WERAVER
stant Attorney General

m O

" JCWsch




STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
W. ANTHONY PARK - BOISE 83720

ATTORNEY GENERAL
August 2, 1973

‘Mr. Robert A. Bushnell, Jr.

General Counsel

Department of Environmental
and Community Services

STATEHOUSE MAIL

Dear Mr. Bushnell:

You have requested an Attorney General's opinion on the
legal enforceability of the Plan for the Control of Air
Pollution in the State of Idaho. As you have noted, legisla-
tion enacted during the 1972 and 1973 legislative sessions
repealed, added to or changed the legal basis for enforcing
the above plan.” The Attorney General's opinion herein conforms
the previous legal opinion -contained in this plan to the present
laws of the state of Idaho and to the rules and regulatlons
promulgated by your department.

This opinion is written in conformance with §420.11,
Volume 36, No. 158, Federal Register, August 14, 1971.

1. POLICY

In 1972, the Legislature of the State of Idaho expressed
the state policy on environmental protection as follows:

It is hereby recognized by the legislature that
the protection of the environment and the pro-
motion of personal health are vital concerns
and are therefore of great importance to the
future welfare of this state. It is therefore
declared to be the policy of the state to pro-
vide for the protection of the environment and
the promotion of personal health and to thereby
protect and promote the health, safety and
general welfare of the people of this state.
39-102, Idaho Code.

OFFICIAL OPINION #74-14 ..
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2. LEGAL AUTHORITY TO ADOPT EMISSION STANDARDS

The Environmental Protection and Health Act of 1972 grants
the administrator authority to recommend for Board approval,
regulatory standards relating to air pollution, including
emission standards, by providing that:

The administrator £hall ... recommend to the
board, rules, regulations, codes and standards,
as may be necessary to deal with problems re-
lated to ... air pollution ... which shall,
upon adoption by the board, have the force of
law relating to any purpose which may be
necessary and feasible for enforcing the pro-
visions of this act ... . 39-105, Idaho Code.

The Board has statutory authority to:

... adopt regulations, rules ... and standards
... necessary ... to carry out the purposes ...
of this act ...

The regulations, rules, and orders so adopted
shall ... have the force and effect of law and
may deal with matters deemed necessary and
feasible for protecting the environment or the
health of the state ... . 39-107(8), Idaho Code.

In the 1973 session of the Idaho Legislature, House Bill
149, as amended, was enacted. This law, Chapter 137, 1973
Idaho Session Laws, greatly increased the Department's legal
authority to abate specific sources of air pollution. Chapter
137, supra, provides that: .

The administrator shall have authority to
.prepare for board approval compliance sche-
‘dule orders to any person who is the source
of any ... air contaminant .. for which reg-
ulatory standards have been established ...

Any compliance schedule order when affirmed
by the board ... shall become a final order.
Chapter 139, 1973 Idaho Session Laws.

The expansive reach of the above statute is facilitated by
defining "air contaminant" to mean:

... the presence in the outdoor atmosphere
of any dust, fume, mist, smoke, vapor, gas
or other gaseous fluid or particulate sub-
stance differing in composition from or
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exceeding in concentration the natural
components of the atmosphere. 39-107(5),
Idaho Code.

3. LEGAL AUTHORITY TO ENFORCE LAWS, RULES AND REGULATIONS
RELATING TO AIR POLLUTION

The statutes of the State of Idaho afford five enforceable
actions for violations of air pollution rules and regulations
and laws.

a. Civil Injunction

If ... corrective measures are not taken in
accordance with the order of the board, the
administrator may institute a civil action ...
for injunctive or mandamus relief ... .
39-108(5), Idaho Code.

b. Civil Penalty

Any person determined ... to have violated ...
this, act or any rule or regulation ... shall
be liable for a civil penalty not to exceed
$1,000.00 per day ... . 39-108(6), Idaho Code.

c. State Expenses In Bringing Action

... any person who violates this act shall
be liable for any expense incurred by the
state in enforcing the act ... . 39-108(7),
Idaho Code.

d. Criminal Action: Misdemeanor

Any person who willfully or negligently
‘violates any of the provisions of the ...
environmental protection laws or ... any
... order, permit, standard, rule or regula-
tion ... shall be guilty of a misdemeanor and
upon conviction thereof shall be pumished by
a fine of not more than three hundred dollars
... Chapter 137, 1973 Idaho Session Laws.

e. Actions For Nuisance
(1) Civil
Anyfhing Which is injurious to health or

morals, or indecent, or offensive to the
senses, or an obstruction to the free use
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of property, is a nuisance and the subject

of an action ... the action may be brought

by any person whose property is injuriously
affected, or whose personal enjoyment is
lessened by the nuisance; and by the judgment
the nuisance may be enjoined or abated, as
well as damages recovered. 52-111, Idaho Code.

! (2) Criminal

Anything which is injurious to health, or is
indecent, or offensive to the senses, or an
obstruction to the free use of property, so
as to interfere with the comfortable enjoy-
ment of life or property by an entire commun-
ity or neighborhood, or by a considerable
number of persons ... is a public nuisance.
18-5901, Idaho Code.

Every person who ... commits any public nuisance
«+. is guilty of a misdemeanor. 18-5903, Idaho
Code.

4. LEGAL AUTHORITY TO ABATE POLLUTANT EMISSIONS DURING AN
EMERGENCY '

The county prosecuting attorney or the Attorney General may:

«+. in circumstances of emergency creating conditions
of immediate danger to the public health ... institute
a civil action for an immediate injunction to halt

any ... emission or other activity in violation of
provisions of this act or rules and regulations.ppo-
mulgated thereunder. 1In such action the court may
issue an ex parte restraining order. 39-108(10),
Idaho Code.

Summary power to abate air pollution airses if:

... a generalized condition of air pollution exists
and that it creates an emergency requiring immediate
action to protect human health or safety, the board,
with the concurrance of the Governor as to the
existence of such an emergency shall order persons
causing or contribuitng to the air pollution to
reduce or discontinue immediately the emission of
air contaminants ... . 39-112, Idaho Code.

5. LEGAL AUTHORITY TO PREVENT CONSTRUCTION OR MODIFICATION OF
STATIONARY SOURCES
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Pursuant to administrative rule making authority delegated
to the Board in 39-107(8), supra, the Board has promulgated, and
has presently in effect, the following rules relative to
stationary source construction:

a. No owner or operator shall commence construction
or modification of any stationary source ... with-
out first obtaining a Permit to Construct from the

] department. § 3(B), Rules and Regulations for the
Control of Air Pollution in Idaho. (hereinafter Rules.)

b. No permit to construct or modify will be granted
unless the applicant shows to the satisfaction of
the department that: a) The source will operate
without causing a violation of any local, state,

© or Federal air pollution control regulation. b)
The source will not prevent or interfere with
attainment or maintenance of any national standard.
§ 3(C) (1) (a)&(b), Rules.

6. LEGAL AUTHORITY TO OBTAIN COMPLIANCE INFORMATION
The administrator has legal authbrity to:
¢ A ... conduct a prbgram'of continuing surveillance
' and of regular or periodic inspection of actual

or potential ... air contamination sources ... .
39-108(2) (a) , Idaho Code.

The administrator can also:

Enter at all reasonable times upon any private or
public property for the purpose of inspecting or
investigating to ascertain possible violations of
this act or of rules, standards and regulations
adopted and promulgated by the board. 39-108(2)
(b), Idaho Code.

Furthermore, the administrator:

... may require a person engaged in an activity
which may violate the Air Pollution Control Act
... to ... keep and maintain appropriate records
... to demonstrate compliance. § 4(A)(3), Rules.

7. LEGAL AUTHORITY TO REQUIRE STATIONARY SOURCE MONITORING
Persons engaged in operations which may result in air

Y pollution may be required to be registered by the Board and to
¢ file:
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... reports ... relating to locations, size of
outlet, height of outlet, rate and period of

emission and composition of effluent, and such
other information as the board shall prescribe
relative to air pollution. 39-110, Idaho Code.

Registration of existing sources is mandatory pursuant to
Section 3(A), Rules.

The Administrator can require persons to:
... Monitor air contaminants at the source, in

the ambient air, or in vegetation to demonstrate
compliance [if said persons are] ... engaged in

an activity which may violate ... air pollution
laws or regulations of the state. § 4(A4) (3),
Rules.

8. LEGAL AUTHORITY TO MAKE EMISSION DATA AVAILABLE TO THE PUBLIC

The only legal impediment to releasing emission data to the
public is contained in 39-111, Idaho Code, which provides that:

Any records or other information furnished to the
board ... concerning ... production or sales
figures or ... processes ... which tned to affect
adversely the competitive position of such owner
... shall be only for the confidential use of the
board ... unless such owner ... shall expressly
agree to their publication or availability to the
general public ... .

All other emission data could be released to the public.

9. CONCLUSION

Based upon the foregioing, the State of Idaho has legal author-
ity to adopt emission standards; enforce applicable laws; regula-
tions; and standards, and seek injunctive relief; abate pollutant
emissions on an emergency basis; prevent construction, modification
or operation of any stationary source; obtain information neces-
sary to determine compliance with applicable laws, standards and
regulations; and to require monitoring of stationary sources by

the owner.

- The legal authorities cited herein are in legal force and
effect and are available to the State on this date.

FOR THE ATTORNEY GENERAL

Ron J. Twilegar
Assistant Attorney General
Environmental & Community Services

RIT/td
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August 7, 1973

Mr. Lloyd G. Martinson

Martinson & Gale el Jwﬁ “\wyg.d‘ i
Attorneys at Law Q\uk””%TF (*J’/\T“ﬁf( o ,wfm
P.0. Box 599 AATT RTINSO S R

Moscow, Ldaho 83843
Dear Lloyd:

I wigh to respoud to your letter of July 12, 1973, with
enclogures, concerning the Plant Facilitles Reserve Fund, 1
a%rea with your conclusion and hopethat I have not muddied some
already murky waters in your district,

Although I have had many dlscusslons with various people
concerning the filiscal matters of the Mogeow district, my position
has always been that there is cause for conceérn about the mauner
in which the trustees deposited the funds ralsed thxough M & O
taxation into the plant facllities reserve fund., From the facts
as represented to me, it appeared that the trustees simply dumped
the money in that fund, Two points of law bother me about this
practice. The first is that expenditure or transfer of general
fund money must be budgeted, Sectlon 33~801, Iddbo Code. The
gsecond point is that while general fund money may be placed in
the plant facilities reserve fund, the purpose must be for depre-
clation of plant facilities, a budgetary item, and the money
must be appropriated from the general fund, $ection 33-901,
Idaho Code. Appropriation of moneys contemplates, it seems to me,

some dollar amount and gome prior budgetary transfer cousideration
by the trusgtees, rather than transferring surplusg general fund
money to the reserve fund when the surplus 1s realized, My only
factual conclugion is that the transfer of the money to the plant
facllites fund 1s questionable and gives rise to the concern I
expressed to Marshall Keating and Dick Rogers. The legal ilssue,
on which I tend to egree with you, ls what effect does the treng-
fer have 1f in fact the tranafer was lmproper? I certainly have
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taken and will continue to take the position that a school district
rely on its counsel, even where the opinion of this uffica may
differ from that of counsel.

fngith best regards.,
Very truly yours,
FOR THE ATTORNEY GENERAL

JAMES R, HARGIS
Deputy Attorney General

JRH:1m

Enclosures
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OFFICIAL OPINION #74-16

August 7, 1973

M. Phillp A, Stanley
Superintendent ,
School District No. 394
Avery, Ldaho 83802

Dear Mr. Stanley:

Ve wish to respond to your letter raguesting ocur opinion on
the expenditure of the funds raised from the sale of dlistrict
bonds for purposes other than for the construction of a new dig-
trict high school. We have read with interest your lettexr from
Mzr. Peacock of Kellogg and Mr, Holm of Chapman and Cutter, hond
counsel in Chicago. We have also reviewed again the abstract of
proceedings of the bond issua,

Although the question gubmitted to the electors of your dis-
trict uvsges the statutovy lamiuaga for which bond proceeds may
be uged, from our uanderstsnding the issue the elactors considered
wag whaether or not the bond proceeds, if the elactors approved the
issuance of the bondy, would be uged for the construction of a
high school in your alstrice, There can be lit tle question that
the construction of a new high school falls within the etatutory
purpoges foy which the bond proceeds may be expended. Since the
glection resulted In approval of the aspropriation to issue general
oblipation bonds, may the distriet now expend the proceads for
other authorized gurgo&aa rather thean to construct the proposed
high school fecility ‘ :

Ve are inclined to apree with both Mr. Pescock and Mr. Holm
that the electors voted on & particular purpese, even though that
purpose was not expressly stated on the ballot and that that
purpose, or prae-alection comnitment, 18 the paramount use for
which the proceeds may be expendad.

The ratlonale for these recent court decisionz sesms €O be
a matter of keeping faith with the electors. We know as a mattex
of fact aand gzactice that 4f g board of trustees proposes lgsuance
of general obligation bonds through an electbn, stating only
the statutory purposes to which the proceeds will be applied, the
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the issue is doomed to fallure. Before the trustees propose the
election, they have spent loni hours of consideration snd plananing
to determine where the necessity to bond exlists, The trustees
thus raach a decision that a particular need exiets to bond and
that the proceeds ghall be used for s partlcular purpose. In
suppert of the purpose, the trusteess, in pra-election informatlon,
so inform tha electors of the district that the proceeds will be
expended for the predetermined and parvticular purposze. This
appaars to be tha practice even where the proposition on the

_ ballot doss not expressly stiate that particular purpesa. In
the shaenca of some emexgency which would ceuse the trustees to
reastablish gri@zitias go that ths educational process of the
digtrict could continue, the pre-election commitment would probably
control the expenditure of the proceads because approval of the
issuanca of the boands ig based on that commitment., To oxwpend
the funds for purposes other than the pre~alection commlitment,
even though the other purposes sre authoriwed snd included in
the election proposition, ls certainly going to have an adverse
effect on the electors.

We cannot atate that the bond proceeds may not be used for
any authorized purpose other than constructlion of the proposed
high school, *Such a conclusion can only be made by the court.
However, from a purely legel point eof connlderstion, we are of
the opinion that the more prudent course of actlon may be for
the distriet to usge the proceeds for the construction of the new
high gechool, A suit to stop the construction would probably be
unguccessful becsuse the electors authorized the bonding for that
purpose, However, a suit to block the expenditure of the proceeds
for other purposes may be successful based on the fore%aing dig~
cuggion. We reslize that the educational process should not be
datermined ox controlled b{ any potentlal legal action. But st
your reguest, we nmust conclude that gtrictly as a polnt of law,
wa sre of the opinion that to use bond procedds for other than
the particular purpoze authorlzed by the electors as described
in the pre-election information, is a potentially hazardous
course of action even where the othex purposes may also be suthor-
izad by law. In short, then, pre-election purposes as presented
to the electors are probebly binding on the trustees.

Wa trust we have been of assistance,
Very truly yours,
FOR TUE ATTORNEY GENERAL

JAMES R, HARGIS
Deputy Attoxney Geneval

{
L
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OFFICIAL OPINION #74-17

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

August 14, 1973

- Mr. Ted C. Springer

Custer County Prosecuting Attorney
P.0. Box 409 .
Challis, Idaho 83226

Dear Mr. Springer:

In regard to your question as to the requirements of
plats, we do not believe that plats can be filed unless they
comply with Chapter 13 of Title 50, Idaho Code. These
sections, such as 50~1304, Idaho Code, clearly indicate that
they are mandatory, e.g.:

"All plats offered for record in any county shall. .,

and

"Every owner proposing a subdivision. . .shall. . ."

All of these sections are prefaced with words indicating that
the chapter is mandatory.

There have, however, been considerable problems in
enforcing this law. Envision the problems of forcing a non-
complying subdivider to comply with this law. The agricultural
exemption has caused many problems. '

In checking back, this chapter has always been construed

to be mandatory by this office and we doubt that there can
be little or no doubt that it is so.

Sincerely yours,
FOR THE ATTORNEY GENERAL
D porrin [~ bl

WARREN FELTON
Deputy Attorney General

WF:sg
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 OFFICIAL OPINION #74-18

August 15, 1973

Mz, Ed Bavker, Chief
Solid Waste Management Section
Department of Environmental
and Community Sexvices
STATEHOUSE MAIL , , ‘ .

Déér Mr. Barkexr:

You have agked for our opinlon regarding alternative methods

of financlng solid waste collectlon systems by the counties

of Idaho. Pregently, solid waste disposal systems are gansyre
ally funded by a one or two mill levy upon the agsesgsed property-
within the county. Socome counties have expressed concern that
this method of filuancing, while legitimate, may be inequitable,
since some of the land taxed is unimproved oxr unoccupled and
doeg not directly benefit from the operation and malntenance

of a solid waste disposgal gystem, Az an alteynaive to the
mlll levy, you have asked if a county may levy a special charge
or assessment upon each household within the county. Furthere
more, ?may this gpeclal charge or levy be paid with othexr county
taxes

Sectlon 31-4404, Idaho Code, authorizes the boavds of county \Z:H

@

comissioners to acquire 3iuas, facillities, operate and/ox
wmaintain solid waste dispogal systems using the following fund-
iagys

(1) Levy a tax of not to exceed rwe {(2) wills
on the agsessed value of proparty “within the
county, provided thut property located within
the coxporate limits of any cilty that is op~
evating and malntaloing a solld waste disposal
site shall not be leviaed against Loz the pur-
poses of Lhe county s0lld waste disposal system;
OI‘, X
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(2) Collect fees from the users of the solld
waste disposal facilities; or, :

(3) Finance the solid waste dlsposal facilities
from current revenueg; or

(4) Receive and expend monles £xrom any other
gource;

(5) Establish solid waste collection systems
where necegsary or desirable and provide a
method for collection of service fees, among
which shall be certification of a speclal assess-
ment on the property served;

56) Use any combination of aubsections (1), (2),
3), (4), and (5) of this section.

Subsection (5) specifically provides for the kind of benefits-
funding which some counties wish to congider. A special assess~
ment on the property served by the solid waste collection system
1ls specifically authorized. It is quite commoun within Idaho

for special assgessments upon property to be collected at the
same time as the general ad valorem property tax. The manner

of collecting the service fees or special assegsment to finance
solid waste collection systems rests very much within the dis-

- cretion of the boaxrds of county commissioners.

Also very much within thelr discretion is the desipgnation of
thhe property served'. Subsection (5) contemplates sgervice
fees or a speclal assessment upon less than all of the property
in a county. To limlt the servicesg fees or sPecial asgessment
to improved properties (your term 'households'’) actually sexrved
by a solid waste collection system 1s certainly within the con-
templation of the statute. The properties served would be
obligated by a special asgsessment. Moreover, I hasten to add
that it would be regsonable to consider improved properties as
"served" by elther a door-to-door collection system or a bulk
contalnerized collection syatem, :

Some incorporated cities, perhaps having been unduly benefitted
by a county~wide 2 mnill levy, may wonder if a county board of
comnissioners can mandate specilal fees or 8 gpeclal assessment
upon iwproved properties within the city limits gerved by a
county solid waste collection system. Clearly, it can.

=

@

0
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Tit:le 31, Chapter 44 of the Idaho Code, is a atrong declaration
of 1egisiative intent that fully integrated and effective solid
waste disposal systems are to be established in each of the
countieg of Idaho, The bnards of county commissloners are gtat-
utorily vesponsible for establishing "such solid waste dispoaal
gystems as are necegsary and te provide reagonable and convene
ient access to such disposal systems by all the citizens of the
county. " Tdaho Code §31-4402. The Board may accomplish this
duty through its own employees, facilitles, equipment and sup-
plies. It may enter into coutracts for operation and mainten-
ance of the systems by private persons, by another unit of
govermment, presumably a municipal corporation, by franchiees

or by any combination thereof. Idaho Code, §31-4403. The
boards of county commissioners are to adopt necessary rules

and regulations for the operation and malntenance of solid wastd
digposal systems. Idaho Code, §31-4406., They way sue to compel
compliance with the act or any county orxdinance promulgasted
thereunder. Idaho Code, §31-4406.

Municipalities may maintain and operate theilr own solid waste
digposal systems but such systems must conform to state rules
and regulations., Idaho Code, §31-4407. 1€ & municipality does
not establish its own contorming solid waste disposal system,
including a collection system, and if the board of county come
migsioners finds it necesgsary or desirable to provide a solid
wagste collection system including the municipality In further-
ance of the board's responsibilities under the Idaho Code, the
board may impose service fees or a special asgessment upon prop-
erty within the municipality.

Very truly yours,
- FOR THE ATTORNEY GENERAL

Matthew J, Mullaney, Jr,
Deputy Attorney General

MIM:gmi
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OFFICIAL OPINION #74-19

August 16, 1973

Dr. James A, Bax
Adminigtrator

Department of Environmental
and Community Sexvices
STATEHOUSE MAIL

Re: 1Idsho Law of Child Abuse and
suggested guidelines

‘Daaf Dr. Bax:

It has been requested that this office undertake to sum= '[]
mavize and discuss the Idaho law relating to child abuse and its
application to Department of Environmental and Community Services
programs. Following is what I hope will be a workable guide for
the Department,

I, IDAHO STATUTES DEFINING CHILD ABUSE

1. The Child Protective Act.

The Idaho Chlld Protective Act (hereinafter referred to as
the "act") is found in Ch., 16, Title 16 of the Idsho Code. The
act is designed to involve the courts of the State of Idaho in
the child rearing process under certain circumstances. Generally,
upon the filing of a petition by the Department of Environmental
and Community Services through the prosecuting attorney of the
county in which the child resides, and a finding that the child
has been '"abused" by either the child's parents o guardian, the
court either temporarily or permanently severs the parental or
guardian relationship, and places the responsibility for the child
in the Department, which provides for the care of the child. This
care usually takes the form of placement of the child with foster
parents, Under cerxtain circumstances, the child might be placed
with an iustitution licensed by the Department of Environmental
and Community Services, such as the Idaho Youth Ranch, or the
Children's Home in either lLewiston or Boise.
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The most recent and concilse legislative definition of "abuse"
is found in Section 16-1625(m) of the act which reads as follows;

"Abuged' means any case in which a child
exhibits evidence of skin bruising, bleeding,
malnutrition, sexual molestation, burns,
fracture of any bone, subdural hematomas,
soft tisgue swelling, fallure to thrive or
death, and such conditiOn or death which is
not justifiably explained, or where the
history given concerning such condition or
death is at variance with the degree or type
of such condition or death, or the circum-
gtances indlicate that such conditlon or death,
may not be the product of an accidental oc-
currence. (1973)

=

This definition has legal authority only when a court, acting
on a petition under the act, is in the process of determining
whether or not child abuse is present, and from that, whethexr the’
court has jurisdiction over the child. Once that finding is made
under the petition, the child may be committed to the custody of
the Department of Environmental and Community Services, which
may in turn place the child in a foster home, in a licensed in-
stitution, or with some agency licensed by the Department to so
place the child, The court retains jurisdiction over the child.

) -

The definition of "abuse" contained in the act is helpful,
not only for purposes of proceeding under the act, but also for
purposes of formulating guldelines for the conduct of designated
custodians to the extent that it indicates what the Leglslature
currently believes "abuse' to be, '

2. The Temination of Parent-Child Relationship Act.

O =

This act is virtually identical to the Child Protective Act,
the only gignificant difference being in the amount of time during
which the Department of Environmental and Community Services must
have temporary custody of the child before the parent-child re~-
lationship 1ls terminated. Under this act, the termination of the
parent-child relationship may be lmmediate} under the Child Pro-
tective Act, the termination can occur only after the Department
of Environmental and Community Services has had temporary custody
of the child for a three-month period. Also, the 1973 Legislature
did not alter the definition of "abuse' as found in the Termination
- of Parent and Child Relationship Act as it did in the Child Pro-
tective Act, Section 16-2002(e) defines "abuse' as follows:
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~ "Abuse' used with respect to a child refers

" to those situations In which physical cruelty

~in excess of that required for reasonable
digsciplinary purposes has been inflicted by
a parent or other person in whom legal
custody of the child has been vested.

It can be seen that the definition found in Ch. 20 of the
Idaho goge is broader than the definltion found in Ch. 16 of the
Idaho Code.

3. The criminal statutes.

- There are two criminal sanctions relating to the treatment o
children. Idaho Code §18-1501 reads in part as follows:

Cruel treatument or neglect of children, ==
Every person who shall wilIfully cause the
life or health of any minor child to be
endangered by abuse, neglect, torture, or
torment, cruel punishment, injury or in
any other manner, shall be gullty of a
migdemeancr;. .

=

v,

As in many statutes which purport to define and then pro-
scribe certaln conduct, this law makes it difficult to formulate
guldelines with a high degree of precision, There is a gube
jectivity bullt into this criminal statute which exists by virtue |
of the inherent differences in individual children. For example,
"neglect" of a flve year old gikliwould not necessarily be
"neglect" of an eighteen year old boy.

The worde found in the statute should be given a common,
reagsonable meaning, based on ordinary experience, The new defini-
tion of "abuge' found in Idaho Code §16-1625, as quoted above,
would be a helpful gulde in interpreting Section 18-1501 to the
extent that the criminal statute refers to “abuse'.

Idaho Code §18-40l states in part as follows:

Desertion and support of children or a wiffe., --
Every person who, . . .

(2) Willfully omits, without lawful excuse,
to furnish necessary food, clothing, shelter,
or medical assistance for his or her child
or children, or ward or wards;. . . shall be
gullty of a misdemeanor.
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II. SITUATIONS IN WHICH THE DEPARTMENT BECOMES INVOLVED WITH
CHTLDREN

1. Direct contacts.

From time to time employees of the Department of Environmental
and Community Services find themselves working directly with chil-
dren, These direct contacts may occur as the result of temporary
custodial relationships brought about by the institution of petitions
under elther the Chlild Protective Act, or the Termlnatlion of :
Parent-Child Relationship Act; the administration of the Child
Development center; or the administration of mental health pro-
grams. All employees of the Department who provide various
gervices are likely to have direct contact with children. These
would include maternal and infant care sexvices, crippled
children gervices, child health smervices, child wvelfare gervices,
youth rehabilitation counselors, employees of the training school
~at St. Anthony and aid to:dependent children household counselors. -

2. Indirect contacts.

Indirect contacts are those which the Department has 2ither
through foster parents gcreened and selected by the Department,
or contacts made through licensed private inastitutions. Private
institutions would include the Idaho Youth Ranch,. the children's .
homes in both Boise and Lewilston, and various day-care facilitles
throughout the state. : -

III. SUGGESTED GUIDELINES FOR CONTROL OF CONDUCT OF DEPARTMENT OF

ENVIRONMENTAL AND COMMUNILY SERVICES' EMPLOVEES AND OF OTHER DES=~
IGNATED CUSTODIANS OF CHILDREN

" These guildelines are suggested to apply to both employees of
the Department of Environmental and Community Services, tolfoster
parents, and to employees of private lnstitutions licensed by the
Department.

1. The Department should provide each employee charged with
the care, custody and control of minor chilildren, for however short
- a time, and in whatever capacity, with verbatim statutory defini-
tions as quoted above., The employee's attention should be speci-
fically drawn to the two criminal sections quoted above, and the
employee should be made to understand clearly that those sections
apply to him should he vieolate their sanctions. ‘

2. All persons, agencles, or employees of licensed instie
tutions who will potentially be designated by the Department as
custodiang of minor children should alse be provided with verbatim
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statutory definitions as quoted above, The potential custodians
should be made to undexrstand that the two criminal settions quoted
above apply to them in the event of violations. The context in
which this might be done could be by way of seminars or training
sesslons arranged by the Department, in which a dialogue is en-
couraged hetween employees of the Department having particular
expertisge in the area of child psychology, and the potential
degignated custodian., The custodians could be encouraged to de-
fine the terms of the statutes as they.apply to their own con-
cepts of discipline, and as they apply to particular children who
may be placed ia their custody. The potential custodian will
(and should) use his own experlences and frame of reference in
formulating these definitions. Potentlal problems with any or
several potential custodians would hopefully surface as a result
of this exchange. The dialogue should not end at the seminar,
but rather should continue at periodic intervals during the
exigtence of the custodial relationship. The Attorney General's

assist from the legal end,

3. Employees of the Department of Environmental and Com-
munity Sexvices should be involved in a dialogue process also.
Periodic meetings could be held with relevant employees; at those
meetings, the employee would be encouraged to state his own con-
ceptes of child discipline., Again, potential problems might be
discovered and headed off. Agailn, the Attorney Genexal's office
would be available for legal orientation.

4, It should be made clear to employees of the Department,
and also to potential custodians, that in no case should a child
be denied food, clothing, shelter, or wmedical assistance, eilther
under the guise of discipline or for any other reason.

5. Speclfic ground rules regarding the use of corporal
punishment, based on the statutory definitions discussed above
should be promulgated with the aid of the Attorney General's
office,

Vexry truly yours,

W. ANTHONY PARK
Attorney General

WAP:chb




OFFICTAL OPINION #74-20

August 16, 1973

- Mr. John Michael Brassey
Deputy Administrator
UNIFORM CONSUMER CREDIT CODE
Department of Finance
State of ILdaho

Deax Mr. Brassey:

Your letter of June 1, 1973 requested an opinion as 9
to whether rebates made on or after July 1, 1973 on sales r
or loans made prior to July 1, 1973 should be computed as =
provided in amendments to Sections 28-32-210 and 28-33-210 7;

or as provided in the statute as it is presently worded. =

It is my opinion that the legislature 1ntended the
amendments to these statutes to apply to sales or loans
made after July 1, 1973 and that the rebates made after . \
July 1, 1973 on sales or loans made prilox to July 1, 1973 <
should be computed asg provided in the statute before it

was amended, J

Very truly yours,

FOR THE. ATTORNEY GENERAL ii:ﬂ
JAMES G. REID A
Deputy Attorney General

JCR/JWP/slg
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OFFICIAL OPINION #74-21

August 17, 1973

Major General George B. Bennett
The Adjutant General, Idaho
P.0. Box 1098

Bolse, Idaho 83701

Dear General Bennett:

dated July 3, 1973, requesting information concerning the

liability of the State of Idaho, pilots and other personnel

who resgpond to requests to provide medical evacuation for
seriously injured people.

The Attorney General's Office 1s in receipt of your letter iF

The Idaho Tort Claims Act, found In Sections 6-901 through
6-928 would govern the question of whether the State of Idaho
can be held lilable for the acts &f pllots and other personnel
who respond to requests to provide medical evacuation. Sectdon
6-903 of the [daho Code states regarding this matter that
"every governmental entity is subject to liability for its
torts and those of its employeesg acting within the scope
of thelr employment or duties whether arising out of a govern=~
‘mental or propriletary function." No exceptions to this
liabiiity would be applicable in this gituation.

An employee of the State, such as a pilot, is immune from
liability if Ke is acting within the scope of his employment,
or in other terms, working at what he was authorized to do.
The only exceptiocn to this occurs when an employee is acting
maliciously or doing a wrongful act without just cause or
excuse, with an intent to inflict an injury.

As I have explained, there is no liability protection
afforded to either the State of Idaho or, iIn a certain situation,
an employee of the State when the employee commits a tort.
However, the chance of such action occurring is small and in
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view of the lmportance of med-avac migsions, it is my opinion
these missions should continue.

Very truly yours,

FOR THE ATTORNEY GENERAL

JAMES G. REID
Deputy Attorney General

JGR/JWP/slg
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OFFICIAL OPINION #74-22

August 17, 1973

Mr. Michael D. Kunz o
Franklin County Clerk - .
Box 231

Preston, Idaho 83263

Dear Mr. Kunz: ' i | | -

I am probably in about as good a posgition to tell you the N
nmeaning of Section 60-106, Ydaho Code as anyone is. In 1968 1
or s¢, the statute read '"primted and published in the county." h
I wrote that this meant that the newspaper had to be printed in
the county. It turned out many papers are not printed in the \“
counties where they thought they complied wlth Section 60-106,

Idaho Code.,

Thus, in 1969 this section was changed to delete the word
Yorinted" and read ag it now reads ‘published in the county"
and also the last paragraph was added to the effect thatWany
published notices violating the section because the newspaper
was not 'printed'" in the county were excused. Thus, In Idaho
“published" does not mean “printel. See the cases such as
Wolfe v. County Liquor Disp. Assn. v. Ingram, 113 S,W.2d 839, 272

Ohio App.; Baxdwell v. Town of Clinton, 180 So. 148, La.App.; ~
35A Words and Phrases 155-158.

"publish' means to put in eirculation or to issue or to
make public, If the newspaper has an office in your town it
may be published there, although this phrase "publish' usually
refers to the home office of the newspaper, whether or not it
is printed there. Madigan v. Clty of Onalaska, 41 N.W,2d 206
256 Wis., 398. However, come cases even let the word ''publish
include & newspaper from another town whose circulation is
larger in the town in question than anZ local paper. Loos v.
City of N.Y., 9 N.Y.2d 960 170 Misc. 14,

Ky. 38; Haban v. Suburban Home Mortgage Co., 57 N.E.2d 97, z:D

f

We believe the safer approach would be to "publish' in a

- paper carrying on itg banner a place in your county such as
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"The Preston Citizen' since we believe the important question
is the name of the clty and county carried on the newspaper's
banner. Thls indicates the place of the home office.

Sincerely yours,

FOR THE ATTORNEY GENERAL

WARREN FELTON
Deputy Attorney General

.. WF:sg
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OFFICIAL OPINION #74-23

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

August 17, 1973

_ Mr. Roger B. McGinnis e P L,
P . O . BOX 7 14 / ,' Loy X [ (_/./l yhoT (' (f‘(, I
Boise, Idaho 83701 ”

Dear Mr. McGinnis:

‘ You have asked as to whether or not state employees
may participate in city elections and as to the extent of such
participation.

The Personnel Commission has the power to make rules
prohibiting participation in political activity, but to the
best of my knowledge they have not done so. Check this with
them to be certain.

Section 67~5311, Idaho Code reads as follows:

"67-5311., Limitation of political activity,--

(1) No employee of a state department covered by this
act, except those hereinbefore exempt, shall:

(a) Use his official authority or influence for
the purpose of interfering with an election to or a
nomination for office, or affecting the result thereof,
or

(b) Directly or indirectly coerce, attempt to
coerce, command, or direct any other such officer
or employee to pay, lend, or contribute any part of his
salary or compensation or anything else of value to
any party, committee, organization, agency, or person
for political purposes.

(2) No such officer or employee shall take any
active part in political organization management. All
such employees shall retain the right to vote as they
may choose and to express their oplnlons on all
political subjects and candidates."

To the best of my knowledge this does not prohibit
part101pat10n in city elections or even of a state employee
running for a city office.
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Obviously a full time state employee cannot also
hold a full time city office. Even though city electipns
are '"mon-partisan' there might be political objections as
distinguished from legal objections to some situations that
might thus arise.

There would, however, be no objections so far as I
know to signing petitions or actively campaigning for a person
for city office so long as Section 67~5311, Idaho Code is

_ not violated. v .

Sincerely yours,

FOR THE ATTORNEY GENERAL

WARREN FELTON
Deputy Attorney General

WF:sg




OFFICIAL OPINION #74-24

August 21, 1973

Mr. Glenn W. Nichols

Director

Idaho State Planning &
Community Affairs Agency

STATEHOUSE MAILL

Re; Step by step procedures and
necessary precautions related
to enactment of a subdivision
or zoning ordinance - :

Dear Mr. Nichols:

.

In your, letter of July 24, 1973, you asked this office to
recommend a step by step procedure together with precautions
which should be ta%en by local governments in setting up theilr
zonlng schemes. .

Zonlng ordinances usually do find their stumbling blocks
in procedure. This letter attempts to smooth the road, and is
divided into discussions of each of the following:

(—)

(1) The proper manner in which the legislative body
(the city council or county board) is initially set up, adunin-
istered and organized. Also included wilill be an outline of the
statutory requirements pertaining to the conduct of these bodiles
generally. '

()

(2) A discussion of the organization, administration,
and conduct of the administrative body charged directly with
matters of zoning, This body might be sither a zoning commis-
sion, or a planning and zoning commiscion,

(3) A step by step procedure that must be followed
whereby a proposed zoning ordinance begins, follows its way
through the zoning commission or planning or zoning commission,
goes to the board or council, and ends up as law.
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I, THE ORGANIZATION, ADMINISTRATION, AND CONDUCT

OF THE Lﬁﬁféiﬁ?ivﬁ BODY Eﬁﬁﬁﬁxiﬂﬁ

A, The county board of commissioners.

At the regular January meeting of the county board, ime
mediately following any general election, the board must divide
the county into three districts, '"as nearly equal ian population
ag may be', I.C. 31<704., Each membeyr of the board wmust be an
elector of the district he represents. I.C. 31-702. Also at
this me&ting, a chairman must be elected., I1.C. 31-704, The
chairman presides at all meetings of the board., 1If he is unable,
then members ms t by order' gelect a temporary chalrman from
among themselves. I.C. 31-706., The county auditor is ex officlo
clerk of the board. All records of the board must be signed by
" the chaiyman and the clerk., I.C. 31-707.

The clerk is required to record all proceedings of the board.
He is also required to record the vote of eachimember of the boar
on any question upon which there is a division, or at the request
of any member pregent. I.C. 31-708. The board must keep a
minute book, in which must be recorded all oxders and decisions
made by the board, together with the dally proceedings at all
regular and special meetings. I1.C. 31-709.

C

Regular meetings must be held at the county seat on the
second Mondays of each wibuth of the {ear. 1.C. 31-710. 1If the
business of the board camnot be completed at that meetlng, an
adjourned meeting wmay be provided for by an order duly entered
of record in which must be speclfied the character of businegs .
to betinmgicted at the later date; also, none other than the '
gpecified busineas wmust be transacted at the later meeting. I.C.
- 31=711. The clerk of the board must give five days publlic notice
of an adjourned meeting. Such notice must state the business to
be transacted at that meeting. Three notices wust be posted in
congplcuous places, one of which being at the courthouse door,
~I.C. 31-713., 1If an adjourned meeting 18 called for the purpose
of dliscugsing or acting upon a zoning ordinance, it is extremely
important that this procedure be followed.

If special business must be conducted after the regular
meeting, a speclal meeting may be ovdered by a majority of the
board. The order must be entered of record, and five days notice -
must be given by the clerk to each member of the board who did
not join in the order, either by his absence, or for some other
reason. The order must specify the business to be transacted
at the gpecial meeting and none other than the specified business
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must be transacted at that meeting, I.C. 31-712, Five days
oblic notice of the special meeting in which 1s stated the
usiness to be transacted at thiit meeting must be given to the
general public by posting three notices in conspicuous places,
one of which being at the courthouse door. I.C. 31-713. Again,
it is very important to follow this procedure if a zoning or-
dinance 1s to be the subject of the special meeting,

~ All ordinances are required to have a specific heading, The
form of this heading 1ls as follows:

Be it ordained by the board of county
conmigsioners of County, Idaho.

All ordinances shall be headed in this manner., Within one month
after the ordinance is passed, the ordinance must be published in
- at least one issue of the newspaper published in the county, and
- 1f no paper is published in the county, then the ordinance must
| be published in some paper having general circulation in the
‘ ‘ county., This requirement is not necessary in case of ag‘emer~
gency, or if the ordinance is merely a revision or codi¥ication
of previous ordinances, provided that this revision is published
: in pamphlet form. The publication requirement also does not
(o apply to codes such as sanitsry codes, bullding codes, etc.
wﬁen these are avallable for public inspectlon in the clerk's
office, but it does apply to zoning ordinances., I.C. 31-715.

d

g

The board must cause to be published monthly statements
which give clear notice to the public of all its acts and pro-
ceedings. Annually, a full statement of the firnancial conditions
of the county must be made., Publication of these must be in one
issue of any newspaper published or printed in the county as will
most likely glve notice to the general public. When no newspaper
ig8 published 1n the county, coples of the statement must be kept
posted for at least twenty days In three places in the county,
oneg?eing in a conspicuous place at the courthouse door. I.C.
31" 90 .

B. The City Council.

All boards, commissions and committees appointed by the
council are advisory. This would include a zoning commission, or
a planning and zoning commission. The responsgibilities, duties
and authority of such a board or commission must be given by
ordinance and not otherwise. Appolntments to boaxrds, commissions,
or committees shall be made bysthe mayor with the advice and
approval of the city council, and members may be removed in the
same manner. I.C. 50-210,
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A special meeting may be called by one~half plus one of the
members of the full council as well as by the mayor. The object
of this special meeting shall be submitted to the council in
writing. The call of the meeting and the object thereof, as well
as the disposition of the meeting, shall be entered upon the
journal by the clerk., Follow thig requirement closely 1f the
gspecial meeting is for the purpose of disecussing zouning. I.C.
50“'604 » I- G. 50"706 °

- . -There ghall be monthly meetings of the council, at a place
and time established by ordinance. At those meetings and all
other meetings, a majority of the council constitutes a quorum.
Regular or special meetings of the councll may be recessed until
further notice., I.C. 50-705. ‘

A city ordinance shall be headed:

Be it ordained by the mayor and city
council of the city of s Idaho.
IoCc 50"'901.

All ordinances of a %eneral nature shall be published in at
least one ismue of the official paper of the city before they
take effect, within one month after they are passed. Again,
emergency provigions need not be published; nor do nationally
recognized codes. I.C. 50-901. '

readings of which may be by title only and one reading of which
shall be in full, unless one~half plus one of the members of the
full council shall dispense with the xrule. I.C. 50-90l1. Passgage
or adoption of every ordinance and every resolution or order

to pass an ordinance shall be by roll call of the council with
the Yeah or Nay of each being recorded, and a majority shall be
required. 1I.C., 50-901,

]ir
AN

B

f‘ An ordinance must be read on three different days, two

In the preparation, passage and publication of an ordinance,
the title shall clearly express every subject which the ordinance
covers, I.C. 50-90L.

Permanent records shall be kept by the council, including
proceedings of the council, ordinances, and resolutions. I.C. 50-907.

# &# &

It might be felt that the preceding discussion is a little far
removed from the actual promulgation of a zoning orxrdinance. How-
ever, I believe that attacks on ordinances could be validly
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made on the grounds that one or several of the foregolng re-
quirements were not met. The recent case of Burlington Northern,
Inc. v. Kootenal County, decided by Judge Watt Prather in the
Flrst Judieial District, Nos. 28016, 28025 and 28061 (consolidated
#or purposes of trial) polnts out the necessity to strictly
adhere to procedural requirements in the preparation and passage
of a zoning ordinance or amendments thereto. In that case, the
court found an extralegal adjourned meeting by the county com-
missioners, (discussed above), and neglect on the part of the
commigsioners to receive and act upon -8 report from the planning
and zoning commlssion as required by Idaho Code §31-3804, (dis~-
cussed below)., The zoning ordinance of Kootenai County fell
because of a fallure to strictly follow procedural requirements.

II. THE ZONING ADMINISTRATIVE BODY

Section 50~1210, Idaho Code, reads in pertinent part as
follows:

Zonlng Commission. =~ In order to avail
itself of the power conferred in sections
50-1201 through 50~1210, the city council
shall appoint a commission to be known as
the zoning commission to recommend the
boundaries of the various districts and
the regulations to be enforced therein.
Such commission shall hold public hearings
thereon before submitting its report; and
the amuncil shall not hold public hearings
or take action untll it has received the
report of such commission. The council
shall accept the recommendations of the
commission report unless rejected by a
vote of one-half (1/2) plus one (1) of

the members of the full council. Where

a cilty planning commission exists, it

may be appointed as the zoning commission.

It should be noted that nothing is meritioned in this statute
regarding the number of persons to be on the commission, the
method under which the commission is to be set up, or any other
matters pertaining to the, '"hows, whys, and whens" of the com-
migsion. However, the last sentence of the above statute refexrs
to the existence of a 'city planning commissilon'. Idaho Code
§§50-~1101, et seq, provides for the creation of a city (or county)
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planning conmisgion, Therein ig a complete series of statutes
covering detalls regarding the get up, adminigstration, and duties
and responsibilities of a planning commiszsion.

It 18 clear that the city can set up the broadly outlined
zoning commission as authorized by §50%1210, or can avail itself
of a plaming commission by way of §50<1101, et seq. A county
must create, as its zcnin% commission, a planning commission,
because the statute pertaining to counties which is analogous®
to I.C. §50~1210 vequires this., See, I.C. §31=3804. If a cit
does not have a planning commission, but instead has & §50-121
zoning commission, then the city eouncil should be certain that
the zoning commission has public hearings on proposed zoning
ordinances and amendments thereto, Dates, noticeg, and other
procedural matters should be formulated by the city council with
the kelp of the city attorney such that a due process challenge
could not successfully be made to ordinances., At least a 1l5-day
nottice of hearing should be provided for. It is recommended that
a clty elect to create a planning commission pursuant to 50-1101,
et seq., gince due process requirements are spelled out therein,
together with detalled administrative requirements.,

A planning commission is created in the case of cilties by
ordinance, and in the case of counties by resolution. It may
consist of from six to twelve wmembers to be appointed by the
mayor or the chairman of the county board, and confirmed by the
council or county board, as the case may be. The ordinaunce or -
resolution shall set forth the number of wmembers to be appolnted,
not more than one-third of which may be ex officlo members by
virtue of public office or position held In the city or county for
which the comnfssion ig created. One member may be a non-
resident taxpayer. (It is unclear what type of "taxes' must be
paid by this member; payment of property taxes would presumably
be sufficient, A resolution of this problem could be had should
the need arise.) The ex officio members of the commissiou should
have a term of office which corresponds to their respective
tenures of office. I1.C. 50-1101,

The term of office for the first appointed members appolinted
to such commission shall be two, four and six years, to be de-
termined by the drawing of lots., Thereafter, the term of office
for each appointed officer shall be six years, Vacaenciles
othexrwise occurring shall be filled by the mayor or chairman of
the county board, confirmed by the councll or the county beoard
as the case may be. Members may be removed by a majority vote
of the body confirming the original appointwent. I.C. 50-1101.
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The commission shall select its own chairman and create
and £ill such other offices as it may determine necessary. They
must have one regular meeting each month for not less than nine
months in each year. A fajority of the members is sufficient to
congtitute a quorum, A written recwrd of all meetings must be
kept. Thise records and all meetings must be open to the public.
IOC. 50"1 02-

- The commission can accept monles, either from the federal

government or from the state., They also may hire employees and

gec??igal advigers as are deemed necessary for their work. I.C.
0~1103.

The commission has the authority to involve itself with
all matters pertaining to land use and zoning in thelr area of
concern. I.C. 50-1104, '

The important points to remember pfocedurally regarding
the actual functioning of the planning commission or zoning
commission, ag the case may be, are as follows:

1. The commisslon must submit a formal report to the
city council or county board of commissioners after the zoning
commisgsion has studied the proposal and has had hearings thereon.
This report should include the zoning commission's recommendations
on the proposed ordinance. ’

et e’

Alsd, the zoning commission should from time to time
review zoning ordinances generally, recommending changes as they
might become needed.

2, The zoning commission should hold hearings on pro-
posed ordinances or changes therein. These hearings must be held
rior to the submission of the zoning commission's report to the

cIty councll or county board. Bifiteen-day notice of these
hearings must be given. Posting of the time and place of the
hearing with a brilef statement of the matters to be discussed

at the hearing must be done. In the case of cities, publication
in the local newspaper 1s sufficient. In the case of counties,
publication in a newspaper having general circulation in the
county, posting of notice at the courthouse door, and posting

in several other consplcuous places around the county would be
gufficlent,
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ITI. STEP BY STEP PRUCEDURE FOR ENACTMENT

1. Make certain that the county board of commissioners or
city council 1s properly set up, that records are being kept,
and that all other requirements pertaining to administration of
a board of county commissioners or city council, as outlined
above, are being followed.

2. Make certain that the zonin% body has been properly
created, that its procedures are valid, as outlined above, and
that the other requirements outlined above are being met,.

3. ProFosed zouning ordinances can arige eigher from
members of the county board or cilty council, from members of

the general public, or from any other socurce. Once the propogal
has been made, the zoning body begins the task of evaluating the
proposal and formulating ghe proposal for eveantual presentation

~ to the county board of commissiorers or city council.

4. Once the prpposed ordinance has taken sufficieat shape,

‘and is ready in the opinion of the zoning board to be submitted

to the county board of commissioners or city council, a public
hearing should be held on the proposed ordinance or amendment,
At least fifteen days notice of the hearing should be given.
Publication of the notice of hearing in the local newspaper,
posting on the courthouse doox, and posting at other conspécuous
places around the county should be done, In the case of a city,
publication in the newspaper is sufficient. At the hearing,
allbpeﬁaans degiring to be heard should be given an opportunity
to be heard. '

5. The regulations (with possible changes resulting from
the hearing) are then presented to the board of commissioners or
city council.

6. The city council or county board of commissioners shall
hold a public hearing prior to the passage of the ordinance,
(The statutes are susceptible to the interpretation that the
public hearing held by the zoning commission is sufficient;
however, the interpretation can also be that hearings are re-
quired by both bodies. The prudent course 1s to hold hearings
two times.) This hearing should follow the previously mentioned
fifteen~day notice requirement,

# &+ &
In addition to the above step-by-step procedure, the fol-

’, lowing obgervations should be kept in mind:
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1. Changes or amendments to zoning ordinances are pro-
cedurally to be treated the same as the original ordinance,

2. The comprehensive plan should also be treated procedur-
ally the same as the origénal ordinance.

3. All zoning ordinances should be passed in conformance
with a comprehensive plan.

4. All zoning segulations must be for one of the following
purposes (the purpose should be stated in the oxdinance):

a., To lessen congestion in the streets;

b. To safeguard Lfmwm fire, panic and othexr damages;

¢. To promote public health, safety, morals and
the general welfare;

d. To provide adequate light and air;

e. To prevent the ogercrowding of land;

- £. To avoid undue concentration of population;

g. To facllitate the adequate providion of
trangportation, water, sewerage, schools,
parks and other public requirements.

These are the verbatim requirements of Idaho Code §50-1203.
It is wise to preface every zoning ordinance with a state purpose
framed in the language of one or more or even all of the above.
This will avold an attack on the ordinance based upon the charge
that the ordinance was not for a legitimate purpose.
\ .

A zoning ordinance can be passed for no @ther purpose.
However, broad readings of the above would probably cover most
contingendies. '

-5, It might be argued by a developer that a subdivision
ordinance is a zoning ordinance, and therefore should be treated
procedurally the same as a zoning ordinance, To avoid this pos=-
sibility, it is guggested that a subdivision ordinance be treated
the same as a zoning ordinance procedurally. ,

Very truly yours,
FOR THE AITORNEY GENERAL

JAMES C. WEAVER
Asgistant Attorney Ceneral

JCW:ch
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83707

ATTORNEY GENERAL

August 21, 1973

Mr. Gary Haman

Prosecuting Attorney

P. 0. Box 1148

Coeur d'Alene, Idaho 83814

Dear Gary:

You have posed the following question for opinion:
May a blood sample be taken from a person killed as a result
of a motor vehicle accident upon order of the prosecuting
attorney and use the information obtained therefrom in deter-
mining the responsibility for the cause of death without com-
mitting or causing to be committed a violation of any law or
laws of the State of Idaho?

: There are two Idaho Code sections germane to this
< opinion, being Idaho Code, Section 49-1016 as amended by the
1973 legislative session and Idaho Code, Section 19-4301B.
Idaho Code, Section 49-1016, provides:

"TESTING BLOOD OF PERSONS KILLED IN
ACCIDENTS.--The administrator of
environmental protection and health,
jointly with the various county cor-
oners, shall provide a system and pro-
cedures whereby all morticians in the
state of Idaho shall obtain blood
samples from all pedestrians and

. motor vehicle operators who have died
as a result of and contemporaneously
with an accident involving a motor
vehicle.

* % *

The blood sample, with such infor-
mation as may be required, will be
delivered to the administrator of
environmental protection and health
or his designee. Upon receipt of such

o sample the administrator will cause
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such tests as may be required to
determine the amount of alcohol, nar-
cotics and dangerous drugs contained
in such sample.

The results of such tests shall be
used exclusively for statistical pur-
poses and the sample shall never be
identified with the name of the de-
ceased. Any person releasing or
making public such information other
than as herein prescribed, shall be
guilty of a misdemeanor." Idaho
Session Laws, Ch. 79 (1973).

The substantive change to this section provided that
effective March 2, 1973, that, "Any person releasing or making
public such information other than as herein prescribed, shall
be guilty of a misdemeanor."

The above section must be read in light of Idaho
Code, Section 19-4301B, which provides:

"PERFORMANCE OF AUTOPSIES.--The coroner
may, in the performance of his duties
under this chapter, summon a person
authorized to practice medicine and
surgery in the state of Idaho to in-
spect the body and give a professional
opinion as to the cause of death. The
coroner or the prosecuting attorney
may order an autopsy performed if it
is deemed necessary accurately and
scientifically to determine the cause
of death. When an autopsy has been
performed, pursuant to an order of a
coroner or a prosecuting attorney, no
cause of action shall lie against any
person, firm or corporation for parti-
cipating in or requesting such autopsy."

In substance this section gives the coroner or prosecuting at-
torney authority to order an autopsy to determine the cause of
death in appropriate circumstances. The information obtained
- from a blood sample taken as a part of such autopsy would not
be subject to the provisions of Idaho Code, Section 49-1016.
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In Idaho Code, Section 49-1016, it is the mortician
who is required to obtain the blood sample, whereas in Idaho Code,
Section 19-4301B, the autopsy must be conducted by a person

authorized to practice medicine and surgery in the State of
Idaho.

It would appear, then, that.the prosecuting attorney
may obtain a blood sample under the provisions of Idaho Code,
Section 19-4301B, without subjecting himself or the person
taking such blood sample to criminal prosecution, however,
the prosecuting attorney would be proscribed from obtaining
the results of the tests run on the blood sample taken by the
mortician pursuant to Idaho Code, Section 49-1016.

Very truly yours,

FOR THE ATTORNEY GENERAL

é//%»\ 7‘/ /[ti

WILLIAM F. LEE
Assistant Attorney General

WFL:cp
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OFFICIAL OPINION #74-26

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

August 22, 1973

Mr. J. D. Hancock

Madison County Prosecuting Attorney
30 South 2nd West

Rexburg, Idaho 83440’

Dear Mr. Hancock,
Like you I have not found much help from the statutes
or case law relating to your question of how long the auditor

or clerk should keep the paid claims and warrants.

The auditor is, of course, required to keep the warrants
and warrant book under Section 31-709, Idaho Code.

Since there is little help in the statutes or case law

on this matter, we have looked carefully at the various statutes

of limitation that could apply to such matters. Quite a number

of such sections relate to these matters such as: §31-1513

(6 months), §31-1509(20 days after quarterly publication),

§5-216(5 years), §5-217(4 years), §5-218(3 years), §5-219(2 years),
- §5-220(1 year), §5-221(6 months) and §5-224(4 years). Since

the longest of these statutes that caild easily relate to matters

dealt with in paid county claims and paid warrants is 5 years,

we would suggest that these claims and warrants should be retained

for at least 5 years after the claims are settled and paid.

We would also suggest that the county commissioners could,
if they wished to do so, make regulations or an ordinance to take
care of such matters since they generally supervise all county
officers (§31-802, Idaho Code) and they audit county funds (y31-809,
Idaho Code) and examine, settle and allow all claims (§31-810,

Idaho Code).

Sincerely yours,
FOR THE ATTORNEY GENERAL

L g foe D~

e WARREN FELTON
: , Deputy Attorney General

WF:sg




W. ANTHONY PARK
ATTORNEY GENERAL

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
BOISE 83720

August 27, 1973

Mr. J. D. Hancock

Madison County Prosecuting Attorney'
30 South 2nd West
Rexburg, Idaho 83440

Dear Mr. Hancock,

In writing to you about destruction of county records,
I failed to mention Section 67-4126, Idaho Code and the
State Historical Society. They should be notified before any
county records, even warrants, are destroyed.

Sincerely yours,

FOR THE ATTORNEY GENERAL

WARREN FELTON
Deputy Attorney General

WF:sg
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STATE OF IDAHO
OFFICE OF THF, ATTORNEY GENERAL

W.ANTHONY PARK BOISE 83707
ATTORNEY GENERAL

August 22, 1973

Honorable D.F. Engelking
State Superintendent
Department of Education
Building Mail

Dear Mr. Engelking:

, We wish to respond to your letter of recent date
concerning the implementation of House Bill 23 enacted by the
last session of the legislature. Specifically you asked two
questions:

- "l. Are non-certified personnel entitled to
‘ the accumulation of sick leave to a maximum
v of 90 days similar to that of certified
N personnel?

2. If school districts have had a policy of
sick leave for non-instructional personnel
which provided for the accumulation of sick
leave for such persons, may that accumulated
sick leave be retained as part of the 90
“days allowed?"

House Bill 23 ammended Section 33-1216, Idaho Code.
The bill provides that each certificated and non-certificated
employee of any school district shall be entitled to sick
leave with full pay of one day for each month of service or
major portion thereof. In answer. to your question #1 then,
it appears that the non-certificated personnel of a school
district are entitled to the accumulation of sick leave and
that accumulation shall be acquired at the same rate and on

the same basis as the accumulation of sick leave for certificated
personnel.

In answer to your question #2, if a school district
had a policy of sick leave prior to the enactment of House
g’, Bill 23 for non-instructional personnel, we are of the opinion
‘ that that accumulation of sick leave should be retained to
the credit of the non-certificated employee of the district.
Prior to the enactment of House Bill 23, the accumulation
of sick leave for the non-instructional personnel was an
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element of the contract between that person and the district.
House Bill 23 does nothing to enterfere with the contractual
benefits and obligations of a school district and its non-
professional staff. It follows that the accumulation of sick
leave by district policy prior to the enactment of House Bill
23 should be retained. The effect of House Bill 23 on any
such district policy is to make the accumulation of sick leave
uniform throughout' the state. It does not alter the local
district policy which may have been in existence prior to

the enactment of House Bill 23. Therefore, in specific answer
to your question, we are of the opinion that the accumulated
sick leave acquired by a district policy of sick leave for non-
instructional personnel should be retained as. part of the 90
days allowed as the maximum to be accumulated by the non-certi-
ficated personnel. We trust we have been of some assistance,

Very truly yours,

FOR THE ATTORNEY GENERAL

JAMES R. HARGIS
Deputy Attorney General

JRH: 1m
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August 29, 1973

Marjorie Ruth Moon
State Treasurer
- Building Mail

Dear Mlss Moon:

In your letter of August 3, 1973, you requested an
opinion from this office as to whether or not all employees
of the State Treasure's Office must disclose to the Departe
ment of Finance any indebtedness they may have with a bank in
the State of Idaho so as to allow the bank in question to re-
maln or be eligible to become a state depository.

Idaho Code, Section 67-2726, deals with this problem
and reads in, part as follows:

"No bank L3 eligible to become or
remain a state depository, to which
the state treasurer, state auditer,

ox any deputy or [0f] either then is
directly indebted, unless the fact of
such Lndabtedness is made known to the
departmnent of finance, . . .'

Based on the principle of ejusdem generis which simply weans
that in construction of laws where general words follow an
enumeration of persons or things, such general words are not
to be construed in theilr widest extent, but are to be held as
applying only to persons or things of the same general kind or
class as those specifically mentioned. Alekisch v. Industrial
Accident Fund, 116 Mont. 169, 151 P.2d 1016, 1021. 1t is clear
that the only people that the above referred to section of the
Idaho Code would apply would be the State Treasurer, the State
Auditer or one of their deputies, not all employees of the
State Treasurer's Office,

1f we can be of further assistance, please advise.

Very truly yours,
FOR THE ATTORNEY GENERAL

P JAMES G. REID
' Deputy Attorney General

JGR:cp
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September 6, 1973

Me. Arnold Putziex cfe T e
244 5th Avenue & o bt / .
Twin Falls, Idaho 83301L

Dear Mr. Putzler,
The limitation on political activiﬁy by a state

employee is gpelled out in Secticn 67«531L, Idaho Code which
reads as follows:

"67-5311, Limitation of politlcal activity.w=e
(1) No employee of a state department covered by
this act, except thogse herelnbefore exempt, shall:

(a) Use his offfcial authority or influence
for the purpose of Interfering with an election to
or a nomnlnation for office, or affecting the result
theraof, ov

(b) Directly or ilndirectly coerce, attempt to
coerce, command, or direct any other such offlcer or
employee to pay, lend, ox contribute any pagt of
his salary or compensation or snything else of value
to any party, committee, organizatlion, agency, or
person for political purposes,

(2) No such officer or employee ghall take any
part In political organization management. ALL such
employecg shall wetain the right to vote as they may
choose and to express thels opinions on all political
subjects and candidates,"

and by Section 67«5302(k) and (1), which reads as follows:

"67-5302, Definitions.-«As used in this act, each
of the terms defined in this gection shall have the
meaning given In this section unless a diffevent
meaning Ls clearly required by the context. Such
terma and their definitions are; % ¥ %

() ‘Political office' means a public office
for which partisan politics is a basis for nomination,
election or appointment. '
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(L) ‘froilitical organization® means a party which
sponsors candldates for election to politlcal office "

The office of precinet committecman La provided for
by Section 34«G24, Tdaho Code which reads ap follows:

"34e624, Election of precinct comuitteemenew
Cualifications.=«(1l) At the primary election, 1972,
and cvexy alternate yeay theveafter, a precinct
committeeman for each political party ghall be elected
in every vobting precinct within each county,
(2) Yo pewson shall be elected to the office
of precinct committeeman unless he has avtained the
age of cighteen (18) yeaws at the time of his election,
ig a citizen of the United States and shall bave
vesided within the voting preecinct for a period
of gix (6) months next preceding his election,
(3) Each candidate shall f£ile a declaration of
: candidacy with the county clerk. Each declaration
shall have attached thereto a petition which containg
the signatures of not lega than five (5) nor more than
ten 510) qualified electors from his precinct.
- (4) No fillng fee ghall be charged any candidate
at the time of his filing his deeclaratlion of candidacy."

The above sectlons would indleate that state employees covered
by the Personnel System Law should not also hold a position as
precinet commltteeman, '

You will notice that the employee cannot take part in
the '‘management" of the Ypolitical organization'. This does not
gay that you cannot be an active member of a political party
but only that you cannot be part of the "management! of the
garty. That is to say, you may participate in political activity

ut you would be puilty of a misdemeanor as a state employee
1f you were o hold an office in a political party such as
precinct commitieeman.

You may be interested to know that the federal Hatch
Act is presently being revicwed by the United States Supreme
Court and we expect that a decizion in that matter should be
handed down quite goon.
Sincerely yours,

FOR THAE ATTORNEY GENERAL

WARREN FELLON
Daputy Attorney Genoral

W¥:ag
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK i BOISE 83720
ATTORNEY GENERAL

September 7, 1973

Mr. Ted C. Springer
Prosecuting Attorney
Custer County

P.0. Box 409

Challis, Idaho 83226

Dear Mr. Springer,

You have asked some questions in relation to a vacancy
in the office of County Assessor. First, you have asked what
qualifications must a person meet if he or she is to be
appointed county assessor. Must such a person qualify only
as an elector under Sections 59-101 and 34-402, Idaho Code, or
must such person meet the qualifications set out for a candi-
date for election to that office, set out in Section 34-621,
Idaho Code?

The first thing to notice is that we are not speaking
of the right to vote which is now controlled by the 26th
Amendment to the federal Constitution and recent cases such
as Dunn v. Blumstein, 405 U.S. 330, and see the annotation
31 L.Ed. 2nd 861. And it would seem that the older cases will
still remain the law. It has been said that:

"As there is no constitutional or inherent right
to be elected or appointed to office or public
position, it is competent for the appropriate law-
making body to prescribe reasonable qualifications."
3 McQuillan, Municipal Corporations, p. 262, §12.58.

The statutes and case law of Idaho do not answer your question
so far as we can determine.

For present officers Section 34-621, Idaho Code (Ch. 140,
Sec. 101, p. 387, 1970 Idaho Session Laws) which is in effect
between 1972 and 1974 says in part:

"SECTION 101. (1) At the general election, %972
[1974], and every alternate [four (4)] year[s] there-
— after, a county assessor shall be elected in every
county,
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(2) No person shall be elected to the office
of county assessor unless he has attained the age
of twenty-one (21) years at the time of his election,
is a citizen of the United States and shall have
resided within the county one (1) year next preceding
his election."

This section was again amended in 1971 (Ch. 193, Sec. 3,

pp. 880-81, 1971 Idaho Session Laws). The only changes were

to change the '"1972" to '"1974" and to change the word "alter-
nate'" to 'four (4)". These changes have been indicated in the
above quotation by the bracketed material and crossed out words.
The crossed out words show how it reads as to the period before
the 1974 election.

From this it should not be difficult to see that as
of now the section is to be applied as it was read in 1970,
but for the 1974 elections it is to be read as amended in 1971.

The requirements as to age and residence are the same
before and after the amendment. It is only right to notice
here that the section says, '"No person shall be elected. . .
without the qualifications, e.g., twenty-one (21) years of
age and one ‘(1) year of residence in the county. This does
not speak to the question of appointments.

1]

We believe that Chapter 6 of Title 34 controls the
1974 elections as to qualifications. Each section of it
relating to qualifications states that it applies either to
1972 and future elections or to 1974 and future elections.

Section 59-101, Idaho Code is a general section and
would have general application but the sections of Chapter
6, Title 34 are specific sections and thus would control for
the offices they relate to, In Re Drainage Dist. No. 3 of Ada
Co. 40 Idaho 549, 235 P. 895 (1925). This should not be looked
upon as a conflict, but rather as additional requirements
wherever Chapter 6, Title 34 speaks in regard to any office.

While it is true that no particular section of the
Idaho Code, and no particular case that we are acquainted with
in Idaho, speak to the question of what qualifications are
required of an appointee to public office in Idaho, Sections
59-906, 59-907, 59-913 and 59-914 spell out matters such as
how and who appoints in regard to county offices. There is
some law in other jurisdictions on this matter; a number of
cases are collected in 3 McQuillan, Municipal Corporations,
Sec. 12.58, p. 262, footnotes 95 and 96. I have read these
cases and they indicate to me that the courts which have ruled
-on this matter have, in the absence of statutes specifying the
qualifications of appointees to fill vacancies in elective
offices, held that the appointee should have the same quali-
fications as are required of the officer to be elected to
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the post, at the time the appointee takes such office.
Enclosed is a copy of this section of McQuillan.

Sincerely yours,
"FOR THE ATTORNEY GENERAL

f@ ST EH W%\

WARREN FELTON
Deputy Attorney General

WF:sg

Enclosure
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

September 10, 1973

B Mr. H. Tom Davis
Acting Regional Planning Director
Ada Council of Governments
525 West Jefferson
Boise, Idaho 83702

Dear Mr. Davis:

This letter is in response to the question raised
in your letter of September 6, 1973. The question presented
was:

"Does an irrigation district or canal

S company have a responsibility to accept
storm drainage water discharges in the
portions of their irrigation system
where natural water courses are utilized
by the district or canal company to
collect and convey irrigation water?"

- We would direct your attention to two previous
opinions of this office dated April 10, 1972 and September 13,
1972. These opinions were in response to similar questions
from your office and held then that an irrigation district
is not required to use its facilities to provide drainage,
except for the irrigation water for which it is responsible.
We still hold to that opinion.

It is immaterial to the question posed whether the
burden imposed upon the irrigation district is in an area of
natural drainage or not. The irrigation system, whether con-
sisting entirely of concrete or with partial utilization of

- natural terrain, cannot be burdened by drainage water dis-
charge without the consent of the irrigation district. The
irrigation district is a private entity that has no obliga-
tion to carry those waters and has the right to be protected
from interference with its rights to convey water for irri-
gation.

C —
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As you can readily understand, the water in the
irrigation system must eventually discharge into a natural
water course. Since the irrigation district would be re-
sponsible for discharging waters that meet environmental
standards, the use of its system to carry off drainage waters
would impose an additional burden and cost in meeting
federal and state water quality standards. We know of no
law that would compel an irrigation district to accept that
responsibility. Additionally, it would also make no dif-
ference to this opinion whether the water was pure or not.
In any event, the irrigation district system would be placed
under a burden which its system was not designed to accept.
Its property cannot be used without its prior consent.

Therefore, we are of the opinion that an irrigation
district or canal company cannot be requlred to accept storm
drainage water discharges.

Very truly yours,

: : FOR THE ATTORNEY GENERAL

MATTHEW J. MULLANEY, JR.
Deputy Attorney General

MJM:cp
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STATE OF IDAHO

QFFICE OF THE AYTORNEY GEMERAL

W.ANTHONY PARK BOISE 83707

ATTORNEY GENERAL .

September 10, 1973

Mr. H. Tom Davis

Wild and Scenic Rivers Coordinator
Office of the Governor

STATEHOUSE MAIL

Dear Mr. Davis:

This letter is in response to your request of August 10,
1973 regarding Indian Tribe ownership of a portion of the St.
Joe River. You ask for our opinion regarding the Coeur d'Alene
~ Indian Tribe claims on the St. Joe River.

The first question presented is whether the tribe owns
portions of the bed of the St. Joe River that lies within
the boundary of the reservation,

The U.S. Supreme Court held in Choctaw Nation -vs- Oklahoma,
397 U.S. 620 (1970), that any lands lying under navigable streams
conveyed to the Indian tribes by treaty prior to statehood
belongs to those tribes. It has always been undisputed that if
title remained in the United States, it passed to the State
upon admission to the Union. The question presented in the
Choctaw case and here, is whether the United States intended to
convey title to the bed of the St, Joe River, if in- fact it
is included within the legal description of the reservation.
The answer to that question lies in the language of the treaty
and the actual physical survey of the reservation boundaries.
But if it was conveyed to the Indian tribe prior to Statehood,
they and not the State of Idaho own the bed of that portion of
the St. Joe River. ‘

This, however, does not mean that the tribes have control
of the water passing over those lands. It has long been
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recognized that the waters of a navigable stream are subject

to the control of the State, subject to the paramount rights of
the United States for commercial purposes. Thus, the State of
Idaho still retains control over the use of its water while
flowing in the natural watercourse and such control is not subject
_to the desires of any owner of the stream bed or banks. Idaho
does not recognize riparian water rights,

The tribe is not by virtue of mere ownership of the bed of
the St. Joe entitled to protection and maintenance of the river
in any given condition. This is a determinacion for the State
of Idaho to make and is within the State's jurisdiction and
control and not the tribes. The tribe has, at the very most,

a cooperative ''right' to determine the designation of the area
within its boundaries.

Although the tribe has what is known as a reserved water
~ right, that right exists only as is reasonably necessary for
‘ the purposes for which the reservation was established., Until
such time as water from the St. Joe is diverted and applied
to beneficial use on the reservation, no right exists in the
‘tribe to say how much water should.-or should not flow in the
St. Joe. The reserved right is a right to divert and use the
water, If in fact the water has not or is not being diverted
to the reservation lands, then the water is not necessary for
the reservation and is not subject to the control of the tribe
nor are there any right to quality and quantity that can be or
are entitled to protection. The resevved right as recognized
in Winters -vs- U,S5., and subsequent cases, is the right to
use the water for beneficial purpose. Until that occurs there
is no right recognized by state law.

Therefore, the tribe, as any private owner can, has the
right to make its feelings and desires known regarding the
designation it desires be placed onthe St. Joe. But, unless
and until they have established diversions and uses of water
for growing crops or domestic use, they have no rights entitled
to protection from pollution or depletion in flow,
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The tribe asserts that it is the only entity entitled to
make the designation on the lower portion of the St. Joe.
However, the authority to make the designation rests with the
Secretaries of Agriculture and Interior as spelled out in the
Wild and Scenic Rivers Act. No other entity is given this author-
ity. The act does recognize that State land can be acquired
for the purpose of the act by donation and that lands owned by
the Indian tribe can not be acquired if the tribe is following
a plan for management and protection of the lands which is
consistent with the act, 28 USC §1277(a) This indicates that
the Indian tribe can, of course, make a plan of control, but
the final determination still lies with the federal agency and
not the Indian tribe. In addition, the fact that the tribe 1is
the federal government It does not glve them control and
power to decide what the designation should or should not be.

In fact as the legislation is written, the tribe has no authority
to make that determination,

I trust this opinion answers your questions. If you need
further clarification, please write again.

Very truly yours,

FOR THE AT ORNEY GENERAL

NA}?TAN 0. HIGER
Députy Attormey General

NWH/Slg
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

September 11, 1973

Honorable Joe R. Williams
State Auditor

- State of Idaho
Statehouse

Dear Mr. Williams,
You have asked the following question of this office:

"Reference is made to that part of Idaho Code
72-1346 (c) which reads:

'All warrants issued for the payment of
" benefits and refunds shall bear the
.signature of the director or his duly author-
ized agent for that purpose.'

It appears that this language was added in 1947
to the original act which created the Industrial
Accident Board, now the Department of Employment.

The Taylor vs. Robison case in 59 I 485 and the
Gillum vs. Johnson case in 7 Cal. 2d 744 have come
to my attention. In view of the decisions resulting
from these cases, along with Wright vs. Callahan,
it appears to me that the above mentioned language
is in conflict with the constitutional duties of this
office.

An opinion written in 1938, for the State Treasurer
by J. W. Taylor, Attorney General and another opinion
written in 1960, for a legislative committee of the
Idaho Banker's Association by Ralph R. Breshears have
come to my attention. They are attached.

Request is respectfully made for an opinion, at
your earliest convenience, on whether the subject
language referred to above is in conflict with the
constitutional duties of the State Auditor."
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In briefing this matter we find it much as your
research indicated; however, the Constitution was amended
in 1940 to prov1de for this method of handling these funds.

In reviewing the file of State v. Robison, 59 Idaho
485, 83.P.2d 983, we find that in 1938 the then Attorney
General issued an opinion to the effect that these funds were

- state funds and had to be handled through State Auditor's

warrants and the Board of Examiners. In October, 1938, he

was upheld by the Supreme Court in the above-named case, where
a preemptory writ of prohibition was issued in Novembel,

1938 containing these words:

". . .and that you are by these premises, prohibited
and absolutely restrained from paying any moneys out
of the State Treasury in the employment compensation
fund, except upon warrants of the State Auditor on
claims submitted to and approved by the Board of
Examiners. . ."

Then in March, 1939, the Idaho Legislature passed a Joint
Resolution (S.J.R. 7, Idaho Session Laws 1939, p. 671) which
reads as follows:

(S.J.R. No. 7)
A JOINT RESOLUTION

PROPOSING AN AMENDMENT TO ARTICLE 4, SECTION 18
OF THE CONSTITUTION PROVIDING THAT IN THE AD-
MINISTRATION OF MONEYS IN COOPERATION WITH
THE FEDERAL GOVERNMENT THE LEGISLATURE MAY
PRESCRIBE ANY METHOD OF DISBURSEMENT RE-
QUIRED TO OBTAIN THE BENEFITS OF FEDERAL LAWS.

Be It Resolved by the Legislature of the State of Idaho:

SECTION 1. That Article 4, Section 18 of the
Constitution of the State of Idaho be amended to
read as follows:

"Section 18. BOARD OF PRISON COMMISSIONERS AND
OF EXAMINERS.--The governor, secretary of state, and
attorney general shall constitute a board of state
prison commissioners, which board shall have such
supervision of all matters connected with the state
prison as may be prescribed by law. They shall also
constitute a board of examiners, with power to
examine all claims against the state, except salaries
or compensation of officers fixed by law, and perform
such other duties as may be prescribed by law: Pro-

vided, that in the administration of moneys in coop-
eration with the federal government the legislature
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may prescribe any method of disbursement required to
obtain the benefits of federal laws. And no claim
against the state, except salaries and compensation
of officers fixed by law, shall be passed upon by
the legislature without first having been considered
- and acted upon by said board."

SECTION 2. The question to be submitted to the
voters of the state at the next general election
shall be:

""Shall Article 4, Section 18 of the Constitution
of the state be amended to provide that in the
administration of moneys in cooperation with the
federal government, the legislature may prescribe any
method of dlsbursement required to obtain the benefits
of federal laws?"

SECTION 3. The secretary of state is hereby
directed to publish this proposed Constitutional
amendment for six consecutive weeks prior to the next
general election in one newspaper of general circulation
published in each county of the state.

Passed by the Senate March 2, 1939,
Passed by the House March 2, 1939.

In November, 1940, at a general election the above resolution

to amend the state Constltutlon was approved by the electorate.
The vote was 86,328 in favor of the amendment of the Constitution
~and 50,029 persons voted against the amendment of the Consti-
tutlon.

We have done some research on the files in this matter,
have read old newspaper items, have talked to Mr. Robison and
we have learned that the constitutional amendment was made for
this particular purpose, That is to say, this amendment was
urged so that the State of Idaho could get unemployment com-
pensation funds from the federal government under Section 42
U.S.C. 503 (Title III, §303 of the Federal Employment Tax Act).
A copy of that section of law is attached hereto. Of particular
pertinence are Sections (a) (1), (2), (3), (4) and (5) The
federal government would not give such funds to the State of
Idaho so long as they had to go through the Board of Examiners
and the State Auditor.

As you can see, Artlcle 4, Section 18 of the Idaho
Constitution says in palt that the Board of Examiners shall
have power to examine all claims against the state except




"Honorable Joe R. Williams

September 11, 1973
Page four

salaries or compensation of officers fixed by law, provided
that:

", . .in the administration of moneys in cooperation
with the federal government the legislature may
prescribe any method of disbursement required to
obtain the benefits of federal laws. " (Emphasis

added)

The Legislature has so provided by Sections 72-1346, 72-1347
and 72-1348. It thus appears that these three sections of

Title 72, ldaho Code are a constitutional exercise of legis-
lative authority within the above-~cited exception to Article
4, Section 18, Idaho Constitution.

WAP/WF/sg

Enclosure
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

W ANTHONY PARK BOISE 83720

ATTORMEY GENMERAL
September 14, 1973

Mr. Bill Webster

Superintendent

Liquor Dispensary

BUILDING MATIL N

Dear Mr. Webster:

You have requested an opinion from this office as
to whether or not the Officers Open Mess, Non-Commissioned
Officers Open Mess, and Airmans Annex to the Non~Commissioned
Officers Club operating at Mountain Home Air Force Base should
be allowed to purchase merchandise direct from a distiller or
wholesaler, as the case may be, other than through the State
of Idaho Liquor Dispensary. Secondly, in the event such direct
Q ; purchases are not in violation of any law, you have asked

‘ whether or not the State of Idaho may assess its mark-up and

taxes on said purchases,

It is the opinion of. this office that the Superin-
tendent of the Liquor“Dispensary has the authority to prohibit
any distiller from transporting merchandise to any entity other
than the Dispensary. It is also the opinion of this office that
if the State of Idaho Liquor Dispensary chooses not to prohibit
purchases direct from the distillers or wholesalers, by entities
other than the State Liquor Dispensary, the State Liquor Dispen-
sary may nevertheless assess the Idaho tax and mark-ups on those
purchases.

Section 2 of the Twenty-first Amendment to the United

States Constitution states that the rransp01tatlon or importa-
tion into any state, territory, or possession of the United
States for dellvery or use therein of intoxicating liquors, in
violation of the laws thereof, is prohibited. Pursuant to the
passage o0f the Twenty-first Amendment to the United States
Constitution, the State of Idaho enacted Article 3, Section 26
of its Constltqkign which provides as follows:

"Power and authority over intoxicating

liquors.--From and after the thirty-first

day of December in the year 1934, the
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legislature of the state of Idaho
shall have full power and authority
to permit, control and regulate or
prohibit the manufacture, sale,
keeping for sale, and transportation
for sale, of lnLOXlLatlng liquors
for beverage purposes.'

The Legislature, pursuant to the authority granted in
Article 3, Section 26 of the Idaho Constitution enacted Section
23, Chapter 2 of the Idaho Code, W which created the State Liquor
Dlspensaly The general powers “and duties were outlined in Sec-
tion 23-203, Idaho Code, which in part reads as follows:

"The dispensary shall have the fol-

lowing general powers and duties:
(a) Regulation of Liquor Traffic.

To permit, license, inspect, and
regulate the manufacture, importa-
tion, storage, sale, and delivery
of alcoholic liquor for purposes

. permitted by this act."

It thus becomes apparent that the Legislature of the State of
Idaho, in accordance with the 2lst. Amendment to the United
StaLes Constitution, was granted the authority by Article 3,
Séction 26 of the Idaho Constitution for sole power over the
regulation of intoxicating liquors within the State of Idaho,
and by enacting Section 23, Chapter 2 of the Idaho Code dele-
gated these powers to the State of Idaho Liquor Dispensary.

It is interesting to note at this point that the
powers and duties of the Liquor Dispensary, insofar as they
relate to the regulation of liquor traffic, include those
regulatory powers affecting the sale and delivery of alcoholic
liquor; but more importantly, they also include the power to
regulate the importation and transportation of alcoholic liquor
within the State of Idaho. It is clear by this express enumer-
ation of regulatory powers concerning literally ever facet in
the production and sale of alcoholic liquor that the Legisla-
ture of the State of Idaho has indeed conferred upon the State
Liquor Dispensary very broad authority in this area.

The question first posed presents a situation where
this broad regulatory power of the State of Idaho (State Liquor
Dispensary) is being directly challenged by the military at
Mountain Home Air Force Base. Mountain Home Air Force Base
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is asserting that the State has no right to preclude direct pur-
chases by the military from out-of-state distributors and whole~
.salers. At the outset it must be noted that at no time since the
installation of Mountain Home Air Force Base, and the various
exchanges thereon, have any purchases of alcoholic beverages been
made from any source except the Idaho State Liquor Dispensary.

Such is the case today. Admittedly, during the interim period
between your request for this opinion and the issuance thereof,

the military has engaged in purchases outside of the State of Idaho
from out-of-state distillers and wholesalers. These purchases,
however, were authorized only until an o6fficial opinion from this
office could be issued in response to the questions you have asked.

In answer to your first question, it is not necessary to
discuss the mark-up or tax 1mp]LcaL10ns, as the question can be
decided on other grounds. By virtue of the Twenty-~first Amendment
to the United States Constitution and Article 3, Section 26 of
the Idaho Constitution it is the opinion of this office that the

State quuor Dispensary may require that all purchases of alcoholic
beverages be made through the State of Idaho Liquor Dispensary. By
so acting, the State Liquor Dispensary would clearly establish
itself as the exclusive wholesaler of alcoholic beverages in the
State of Idaho. This conclusion can be reached notwithstanding

the recent decision in the case of United States v. State Tax
Commission of Missisgippi et al, U.S. , 3/ L.,Ed.2d

1, 93 s.Ct. (1973). The preceedl g case can be distinguished
from the factual situation in the State of Idaho for the reason
that the State of Mississippi allowed the military bases within

the State of Mississippi to purchase either from the State whole-
salers or in the alternative, direct from distillers. Such is

not the case in the State of Idaho. By virtue of the authority
granted by the Twenty-first Amendment to the United States Con-
stitution, Article 3, Section 26 of the Idaho Constitution, and
Section 23 of the Tdaho Code, it 1is within the permissible bounds
of the state police power For the superintendent of the Licuor
Dispcnsary to require that all shipments o£ disLi]led Spiritq

Should you decide to undertake this course of action, it would
preclude any direct purchases of distilled spirits by any entity
other than the State of Idaho Liquor Dispensary.

At this point, it is imperative that the following
observation be made. The case of United States v. Missgissippi
Tax Commission et al., supra, is by no means finally decided.
The case itself i1s currently on remand to the Federal District
Judge Three Judge Panel for consideration of two primary issues.
One involves the Buck Act, the other involves the Interstate
Commelce Clause of the Unlted States Constitution. As neither

B s
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of these issues have been ultimately decided, in no event can
the decision rendered by the U.S. Supreme Court in the Mississ-
ippi case be considered binding at this time.

In the event that the Superintendent of the Idaho

Liquor Dispensany chooses not to adopt a regulation prohibiting
Lransportatlon into the State of Idaho by out-of-state dis-

tillers of their merchandise, under the Buck Act, 61 Stat. 641,
4 U.S.C. Section 105 et seq., the State of Idaho would still be
authorized to charge a tax upon the distillers on merchandise
sold federal instrumentalities in the State of Idaho. This
issue was raised in the Mississippi decision and upon appeal
‘to the U.S. Supreme Court; the court did not issue a final
decision regarding the Buck Act application. Until then, under
the principle laid down in Alabama v. King and Boozexr, 314 U.S.
1, 86 L.Ed. 3, 62 S.Ct. 43, 140 A L.R., 615 (1941), it “would be
entirely permissible for the State of Idaho to levy a tax upon
those people who do business with the Federal Government. In
this case, the tax would be assessed against the distillers
who do business with the military enclaves.

It is therefore the opinion of this office that:
(1) the Superintendent of the State of Idaho Liquor Dispen-~
sary is entitled to adopt a regulation prohtbltlno the trans-
portation of alcoholic beverages by various distillers. and
wholesalers to any entity except the Idaho State Liquor Dis-
pensary, acting as the exclusive wholesaler within the State
of Idaho for distribution purposes; or (2) if the Superintendent
chooses not to adopt such a regulation, the State, through the
Liquor Dispensary, still possesses the power to levy a tax
pursuant to the provisions of the Buck Act upon any distiller
or wholesaler doing business with the Federal Government.

Veryhtruly yours,
FOR THL AlTORNEY*GENFRAL

L /&W«f« [ / “

JAMES G. REID
Peputy Attorney General

JGR:cp
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STATE OF IDAHO
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September 17, 1973

Honorable Cecil D. Andrus
Governor, State of Idaho
Statehouse

Boise, Idaho 83720

Dear Governor Andrus:

In your letter of September 7, 1973, you requested a legal
opinion on the following two questions:

(1) In the event of an emergency electrical energy shortage
in Idaho, would the Idaho Public Utilities Commission have
authority to order electric utilities under its jurisdiction
to curtail delivery of electrical power to users within the
State?

(2) If such mandatory curtailments were imposed, would the
utilities involved be absolved from potential liability
arising out of such curtailments?

It is a well established principle of law that a state may,
in the legitimate exercise of its police power, enact legislation to
provide for the health, safety and welfare of its citizens, and create
and empower a special agency or commission to carry out the legislative
intent. And where statutes so enacted come in conflict with the freedom
of individuals to enter into contractual agreements, the police power
of the state is paramount and must prevail. This principle is particularly
applicable in the case of service contracts between regulated utilities

.and their customers.

In Mjami Bridge Co. v. Railroad Commission, 20 So.2d 356 (1945),
the Supreme Court of Florida made a cogent statement of the law on this
point:

"Tt is established Taw that the inhibitions of the
Constitution of the United States upon the impairment
of the obligations of contracts, or the deprivation of
property without due process, or the equal protection

< of the law by the States are not violated by the
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legitimate exercise of legislative power in securing'
the health, safety, morals and general welfare. * * ¥

"Contracts by public service corporations for their
services or products, because of the interest of the
public therein, are not to be classed with personal and
private contracts, the impairment of which is forbidden
by constitutional provisions."

) In City of Akron v. Public Utilities Commission et al, 74 PUR
(NS) 81, 78 NE 2d 890 (1948), the Supreme Court of Ohio had before it the
same issue which is the subject of this opinion. The State of Ohio was
experiencing an emergency natural gas shortage, and the Ohio Public
Utilities Commission had ordered East Ohio Gas Company to curtail delivery
of gas to various users within the state, including the City of Akron.

The City contended that the Commission did not have authority to interfer
with the contract duly entered into between the City and the gas company
for supply of gas to the City's residents. In upholding the action of
the Commission, the Court said in part:

"Upon principle and authority, the rule has become

firmly established that all contracts are subject to

the police power of .the state and that when in an
emergency the public welfare requires the modification

of contractual provisions, the primary question pre-
sented is not whether the power sought to be exercised,
directly or indirectly, affects the contract, but whether
the proposed action is reasonably essential in the
interest of the public health, safety, morals or welfare."

The Court further pointed out:

“The authority of the state, with which we are dealing in
this case, must be treated as an implied condition of any
contract and as such it is as much a part of the contract
as _though written into it." (Emphasis added.)

The Court then concluded:

"Undoubtedly the legislative branch of the state
government may confer upon the Public Utilities
Commission the powers here sought to be exercised.”

In view of the foregoing, and after a careful review of the
Public Utility Law of Idaho, I am of the opinion that the Idaho Public
Utilities Commission (hereinafter Commission) does have authority, in
periods of emergency energy shortages, to order electric utilities under
its jurisdiction to curtail delivery of electrical power to users within
the State of Idaho.
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The pertinent sections of the Idaho Code are the following:

Section 61-302. MAINTENANCE OF ADEQUATE SERVICE. --

Every public utility shall furnish, provide and maintain
such service, instrumentalities, equipment and facilities

as shall promote the safety, health, comfort and conveni-
ence of 1ts patrons, employees and the public, and as shall
be in all respects adequate, efficient, just and reasonable.
(Emphasis added.) '

Section 61-307. SCHEDULES--CHANGE IN RATE AND SERVICE.

Unless the commission otherwise orders, no change shall be

made by any pubTic utility in any rate, fare, toll, rental,
charge or classification, or in any rule, regulation or contract
relating to or affecting any rate, fare, toll, rental, charge,
classification or service, or in any privilege or facility
except after thirty days' notice to the commission and to the
public as herein provided. Such notice shall be given by filing
with the commission and keeping open for public inspection new
schedules stating plainly the change or changes to be made in
the schedule or schedules then in force, and the time when the
change or changes will go into effect. The commission, for good
cause shown, may allow changes without requiring the thirty days'
notice herein provided for, by an order specifying the changes
so to be made and the time when they shall take effect, and the
manner in which they shall be filed and published. When any
change is proposed in any rate, fare, toll, rental, charge or
classification, or in any form of contract or agreement or in
any rule, regulation or contract relating to or affecting any
rate, fare, toll, rental, charge, classification or service,

or in any privilege or facility, attention shall be directed

to such change on the schedule filed with the commission by

some character to be designated by the commission, immediately
preceding or following the item. (Emphasis added.)

Section 61-501. INVESTMENT OF AUTHORITY.-- The public utilities
commission is hereby vested with power and jurisdiction to super-
vise and regulate every public utility in the state and to do

all things necessary to carry out the spirit and intent of the
provisions of this act. (Emphasis added.)

Section 61-503. POWER TO INVESTIGATE AND FIX RATES AND REGULA-
TIONS. -- The commission shall have power, upon a hearing, had
upon its own motion or upon complaint, to investigate a single
rate, fare, toll, rental, charge, classification, rule, regula-
tion, contract or practice, or any number thereof, or the entire
schedule or schedules of rates, fares, tolls, rentals, charges,
classifications, rules, regulations, contracts or practices, or
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any thereof, of any public utility, and to establish new
rates, fares, tolls, rentals, charges, classifications,
rules, regulations, contracts or practices or schedule or
schedules in lieu thereof. (Emphasis added.)

Section 61-515. SAFETY REGULATIONS. -- The commission

shall have the power, after a hearing had upon its own motion or
upon complaint, by general or special orders, or regulations, or
otherwise, to require every public utility to maintain and oper-
ate its line, plant, system, equipment, apparatus, tracks and
premises 1in such manner as to promote and safeguard the health
and safety of its employees, passengers, customers and the
public, and to this end to prescribe, among other things, the
installation, use, maintenance and operation of appropriate
safety or other devices or appliances, including interlocking
and other protective devices at grade crossings or junction and
block or other systems or signaling, to establish uniform or
other standards of equipment, and to require the performance

of any other act which the health or safety of its employees,
passen%ers, customers or the public may demand. (Emphasis
added.

Section 61-520. SERVICE OF ELECTRIC, GAS, AND WATER CORPORATIONS--
DETERMINATION OF STANDARDS.-- The commission shall have power,
after hearing had upon its own motion or upon complaint, to
ascertain and fix just and reasonable standards, classifications,
regulations, practices, measurements or service to be furnished,
imposed, observed and followed by all electrical, gas and water
corporations; to ascertain and fix adequate and serviceable
standards for the measurement of quantity, quality, pressure,
initial voltage or other condition pertaining to the supply of
the product, commodity or service furnished or rendered by any
such public utility; to prescribe reasonable regulations for

the examination and testing of such product, commodity or ser-
vice and for the measurement thereof; to establish reasonable
rules, regulations, specifications and standards to secure the
accuracy of all meters and appliances for measurements; and to
provide for the examination and testing of any and all appliances
used for the measurement of any product, commodity or service

of any such public utility. (Emphasis added.)

It is clear from the above referenced sections, that the legis~
lature, in enacting the Public Utilities Law of Idaho, recognized that it
could not foresee all of the contingencies that might arise over time in
the process of regulating public utilities through a commission. There-
fore, the legislature created a commission with special expertise and
vested in that commission broad and wide ranging authority and discretionary
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powers so that it could effectively carry out its intended function. And
while the statutes do not speak expressly in terms of curtailment of energy
supplied to users during an emergency, such power is unmistakably vested

in the Commission.

The Commission is expressly granted authority to "ascertain and
fix * * * service to be furnished by all electrical, gas and water corpora-
tions" (Section 61-520); to change any "regulation or contract relating to or
affecting * * * service, * * * by an order specifying the changes so to be
made and the time when they shall take effect".-(Section 61-307); and "to
investigate * * * contracts or practices * * * of any public utility, and
to establish new * * * contracts or practices * * * in lieu thereof"
(Section 61-503). The Commission is further expressly granted authority
"to require every public utility to maintain and operate its * * * system
* % % in such manner as to promote and safeguard the health and safety of
* % % the public, and to require the performance of any other act which the
health or safety of * * * the public may demand (Section 61-515); and
finally, "to do all things necessary to carry out the spirit and intent of
the" Public Utility Law of Idaho. (Section 61-501).

In placing such broad and sweeping language in the foregoing
statutes, the legislature clearly intended to provide the Commission
with the authority to dnvoke measures necessary to deal with the very kind
of energy shortage emergency we are now facing.

The Commission has in fact, under authority of the above
statutes, authorized discontinuance of service by an electric utility
where such service had become highly unprofitable. See Re Idaho Power
Company, Case F-449, Order No. 838, 1922 C PUR 45, In that case, the
Commission held that a contract between an electric utility and a consumer
to furnish electrical service for a period of years is subject to the
proper exercise of the police power of the state and cannot abridge a
commission power to authorize a discontinuance of such service in the
interest of the public.

Tne conclusion that the Commission has authority to curtail
service by efectric utilities is the position consistently taken by
commissions and courts in other Jjurisdictions.

In the case of Re Missouri Power & Light Company, Case No. 9357,
22 PUR (NS) 205, the Missouri Public Service Commission had before it the
question of whether the Commission had jurisdiction to authorize the
abandonment of an electric 1ine. As in the instant case, the public
utility laws of Missouri did not contain language dealing specifically
with the problem before the Commission, but did have language very
similar to that found in Section 61-501, Idaho Code, and other related
sections. In reviewing such statutes, the Commission said:

"It is evident under those sections that the authority
of the state to authorize an electric utility to or
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not to discontinue service if the facts may warrant

has been delegated to this Commission, although no express
provision in reference thereto exists in the law as such
power is necessarily implied in the broad and comprehensive
powers conferred upon the Commission over the rates and ser-
vice of utilities. It certainly could not be said that the
purpose of the general regulatory act was to merely authorize
the Commission to enforce service on the part of the utility,
but as well to relieve the utility of further service when-
ever the facts warrant. In other words the regulatory act cer-
tainly was designed to provide a complete rounded scheme for
the regulation of public utilities of this state 1in such a
manner as to safeguard the public interest on the one hand
and to secure fairness and justice to the utilities on the
other. (Citation of authorities) If the Commission as a
regulatory body did not possess the jurisdiction to authorize
the abandonment of service of a utility, it would necessarily
mean that it would be hampered to properly function in the
regulation of utilities.

Obviously it is true that W. Smith Jones had a contract with
the predecessor of the applicant company, but regardless of
that contract the Tegislative police power could not be
abridged by the same."

A fact situation nearly identical to the electrical energy
crisis currently confronting the State of Idaho was before the Wisconsin
Public Service Commission in 1948. In that case, an electric power
company was authorized to curtail service during a shortage of power
supply where the hydroelectric system had suffered severely because of
a general drought condition, where the company had been unable to install
generating capacity during the war period because materials and labor had
been allocated for other uses, where demands for service had greatly in-
creased, and where a voluntary curtailment or shifting of electric loads
to offpeak periods had not succeeded in completely correcting the situation.
(The present energy shortage in Idaho arises out of a hydroelectric system suf-
fering from a general drought condition, delays experienced by electric util-
ities in installing new generating capacity, greatly increasing demands for
service, and the prospects that voluntary curtailment may not be sufficient
to meet the emergency.)

The similarity of the two situations becomes even more apparent
from the following language in the Commission's order:

"With the poor water conditions it is quite evident that

a serious power shortage exists and will continue to exist
for several months as any precipitation will soon be in

the form of snow and therefore of no material aid until next

spring.
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The applicant has indicated that it has and is continuing

to relieve the power shortage by persuading customers and
noncustomers to operate generating facilities which can
increase the company's capacity. In addition it has re-
quested voluntary curtailment or shifting of electric loads

to off-peak periods. In the case of residential and farm
service it has attempted to obtain the reduction by publicity.
In the case of commercial service, it has met with various
groups and through personal solicitation has asked customers
to turn off all window-sign lighting and advertising lighting.
In the case of power customers, the company has contacted
various power users and has attempted to persuade them to
shift their operations. It has also contacted utilities that
purchase energy from it and asked them to institute voluntary
reductions in their loads. The company reports that it has
obtained cooperation from its customers, but it appears that
voluntary cooperation may not be enough to avoid disconnection
of certain loads during peak periods. It has therefore asked
this Commission for authority to enforce certain reductions
if its voluntary efforts fail to reduce the loads sufficiently.
It should be pointed out that the deficiencies which are now
ant1c1pated will increase if any of the steam-driven gener-
ating units on the system fail or if steam-flow cond1t1ons
deteriorate further.'

In that instance, the Commission held that it had power to deal
with emergencies affecting utility service and that an emergency order
authorizing curtailments of service of electric utilities should be issued.
Re Superior Water, Light & Power Company, 78 PUR (NS) 188. See also Re
Consolidated Edison Company of New York, Inc., Case 25937, 89 PUR 3d 517.

In Re Commonwealth Edison Company et al, (I1linois Commerce
Commission, 1946), 63 PUR (NS) 129, several electric utilities made appli-
cation to the Commission for authority to curtail service because of a coal
strike emergency. The Commission concluded:

"The above facts which the petitioners have presented to
the Commission indicate the necessity of embarking upon
an immediate program for curtailing electric service in
order to conserve the remaining supply of coal on hand,
so as to prolong so far as possible their ability to
supply electric service essential to public health and
safety and protection of property.

It is obvious that voluntary curtailments of use will not
effectively relieve the situation and it is therefore
imperative that curtailment be made in certain less
essential uses of electricity in order to prolong so

far as practicable the ability of the petitioners to
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supply electricity for uses essential to public health
and safety and protection of property.

The evidence permits of no other conclusion than that
steps should be taken immediately to curtail the use of
electricity by all classes of customers.”

The Commission then set forth a rather lengthy and detailed order invoking
mandatory curtailment of energy usage by various classes or users throughout
the state. See also Re Peoples Gas Light and Coke Company (I11inois Commerce
Commission), 62 PUR (NS) 181; Automatic Firing Corporation v. Laclede Gas
Light Company (Missouri Public Service Commission), Case No. 11155, 72 PUR
(NSY 130; Re Michigan Consolidated Gas Company (Michigan Public Service
Commission), Case No. D-3000, 74 PUR (NS) 406.

Finally with regard to the question of Tiability which utilities
might incur, it seems clearly implied from the foregoing cases that utilities
so ordered would be absolved from any liability to their customers for non-
performance of contracts arising out of such curtailments. It necessarily
follows that if the Commission can order curtailments, then utilities should
not be liable; otherwise, the authority of the Commission to so order would
be meaningless. :

Furthermore, under the doctrine of impossibility of performance,
where a shortage of power supply has arisen out of conditions beyond the control
of the utility, and where the utility is ordered to curtail deliveries to both
its interruptibie and firm load customers by a lawful order of an administrative
agency of state government, the utility would be excused from Tliability.
Corbin On Contracts, Section 1346, Prevention By Order Or Decree Of A Court
Or Administrative Officer, provides:

"The government through the action of its administrative
officers, may make performance of a contract impossible,

or unreasonably difficult and expensive, by priority orders

and regulations as to the supply and use of specified objects
and materials. Proof of such impossibility or difficulty and
expense is a good defense in an action against the contractor
for nonperformance of his contract. The statutes authorizing
such administrative orders and regulations may expressly provide
for such a defense; but even in the absence of such a provision,
the court should recognize the defense. In these cases, there
may be no direct 'requisition' of the contractor's property,

as that term is generally understood; but the same reasoning
applies and justice requires the same result." Corbin at

pp. 433-34.

In F. A. Graham Gillies et a]), v. LaMesa, Lemon Grove &
Spring Valley Irrigation District et al., -Cal App(2d)-, 129 P(2d) 941,

customers of an irrigation district sought damages for violation of a
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contract to furnish and deliver water at a certain price. The Court
specifically held that violation of the terms of a contract fixing rates
for water service could not furnish grounds for an action for damages where
the rates fixed by the contract had been superceded by rates established

by the proper regulatory commission.

The same rule should apply in the case of service contracts
between electric utilities and their customers, when such contracts are
superceded by an order of the Commission 1mpos1ng mandatory curtailments
on -such service.

Therefore, I am of the opinion that where an emergency energy
shortage clearly exists, the Idaho Public Utilities Commission has full
authority, after a hearing, to order electric utilities under its juris-
diction to curtail delivery of both interruptible and firm Toad electrical
energy to users in the State of Idaho, in such quantities and in such
manner as the Commission determines to be necessary in the public interest.

Very truly yours,

W. ANTHONY PARK

WAP/g1m/mw
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September 19, 1973

Mr. Robert W. Galley

- Twin Falls County Prosecuting Attorney .
Judicial Building
Twin Falls, Idaho 83301

Dear Mr. Galley,

Please consider the following in regard to your recent
request for an opinion concerning the possibility of changing the
salaries of county officers and employees at some time other than
at the annual meeting of the county commissioners in April of each
year .

Section 31-3106, Idaho Code, provides as follows:

"31-.3106. Salaries of county officers.--1It shall
be the duty of the board of county commissioners of each
county at its annual meeting in April of each year to fix
the annual salaries of the several county officers,
except county commissionérs and prosecuting attorneys,
~as of and from the second Monday of January, for the
next ensuing year."

The salaries of the county commissioners of each county and of the
prosecutlng attorneys of each county are set at specific amounts
by Sections 31-3104 and 31-3113, Idaho Code, respectively.

Section 31-3107, Idaho Code, provides in part that deputies
and clerical assistants for the sheriff, assessor, treasurer,
tax collector, clerk of district court, auditor and recorder
are to receive such remuneration as is fixed by the board of
county commissioners. Article 18, Section 7 of the state Consti-
tution provides, among other thlngs, that county officers and
deputies are to receive salaries to be paid monthly and Article
18, Section 8 of the state Constitution provides, among othex
thlngs, that the compensation provided for in the last section
shall be paid as provided for by law.
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One other section of law relates directly to these
questions, that is Section 31-1606, Idaho Code, which reads
as follows:

'"31-1606. Expenditure limited by appropriations-~-
Road and bridge appropriations-~Increase of salariesg,=-
The estimates of expendltures as classified in each of
the two (2) general classes, 'Salaries and wages' and
"Other expenses,' required in section 31-1602, as finally
fixed and adopted as the county budget by said board
of county commissioners, shall.constitute the appropriations
for the county for the current fiscal year. Each and
every county offical or employee shall be limited in
making expenditures or the incurring of liabilities to
the respective amounts of such appropriations. Provided,
in the case of road and bridge appropriations, other than
"Salaries and wages,' any lawful transfer deemed necessary
may be made by resolution formally adopted by the board
of county commissioners at a regular or special meeting
thereof, which action must be entered upon the minutes
of said board; provided, further, that no salary may be
increased during the current year after the final budget
1s adopted, without resolution of the board of county
commissioners, which resolution shall be entered upon
thelr minutes.” - (Emphasis added.)

Bert Miller, who was Attorney General in 1944, dealt with
a somewhat similar problem relating to Section 30-2606, Idaho
Code Annotated which is now Section 31-3106, Idaho Code as set
forth in the attached opinion. It should be observed, however,
that there is some difference between the amendment there dealt
with and this case. That statute provided for changing the salaries
of any county officer; Section 31-1606, Idaho Code, does not so
provide, ) .

In Stookey v. Board of Commrs., 6 Idaho 542 at 548, 57P3]7
the Court in 189Q sald

", .V.There is nothing in our constitution, which,

directly or indirectly sanctions the principle of a
county officer fixing his own salary. On the other

hand, the trend of our laws, both fundamental and statutory,
and publlc policy, forbid the principle. We do not think
that the legislature has authorl ty to vest even a dis-
cretionary power in any officer to fix his own salary.
Common honesty, public morals, and the protection of

the individual citizen demands, pro bono publico, that
such a practice should not be tolerated. It is a well-
defined public policy in this state that no person

acting in an official capacity shall fix the price of
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materials furnished the public, or fix the compensation
for services rendered or to be rendered by him for the
public. The law wisely protects a public officer from
the temptation of being too generous in the matter of
fixing his own compensation. Our conclusion is that

the act in question is valid, except that part thereof
which attempts to authorize county commissioners to
determine what amount of salary between $150 and $1,000
per annum they shall receive. Inasmuch as boards of
county commissioners in the various counties of the state
have already, by order, designated the salaries to be
received by all county officers, we deem it best to
suggest that the orders made by the boards of county
commissioners, so far as their own compensation is con-
cerned, are void, and that, until further legislation

is had, county CommlSSlOHCrS will receive the compensation

now fixed by statute. . .'".

This would preclude the county commissioners from raising their
own salaries, Also, such salaries are specifically set as to
each county by statute, Section 31-3104, Idaho Code, without any
indication in the section that they can be changed. The situa-
tion as to prosecuting attorneys is also similar. Their salaries
are also specifically set as to each county.

-

It would therefore seem that the salaries of the county
officers, deputies and employees other than county commissioners
and prosecuting attorneys can be changed other than as provided
for by Section 31-3106, Idaho Code., Probably the salaries of the
county commissioners and prosecutors can only be changed by
legislation. I believe Mr. Southcombe meant to say something
similar in his opinion of February 2, 1965, which is attached.
There is, however, another problem in respect to changing such
salaries. That problem relates to the county budget law and
the ability to change the county budget. That prObLLm is dealt
with by two enclosed Oplnlons, Daniel A, Slavin's of Septc¢mber
3, 1968 and Thomas G. Nelson's of September 29, 1965.

The question of an emergency under Section 31-1608, Idaho
Code has been dealt with at length in the attached OplnLOHS Tand
in Lhe recent case of Reynolds Construction Co. v. Twin Falls County,
92 Idaho 61, 437 P.2d 14. :

Sincerely yours,

FOR THE ATTORNEY GENERAL
/‘{Sm‘h
?m .
fﬁfﬁi;? 7&75”{"”‘” V{? -
WAT\RLJN 1‘ rL l ON
Deputy Attorney General

Wli:sg
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OFFICIAL OPINION #74-37

STATE OF IDAHO

OFFICE OF THE ATTORNEY GEMERAL

W. ANTHONY PARK BOISE 83720
ATTORMEY GENERAL

September 19, 1973

~  Robert S. West, M. D. F.A.C.S.

' Chairman
Idaho Medical Association Committee
Emergency Room Highway Safety &
Disaster Planning
920 Ironwood Drive -
Coeur d'Alene, Idaho 83814

Dear Doctor West,

You have asked us for an interpretation of Sections
31-3901 and 31-3906, Idaho Code. You wish to know whether
these sections would allow a county to support more than one
ambulance service.

Those sections read as follows:

"31-3901. Authorization to establish ambulance
service-~Special levy.--The boards of county commissioners
in the several counties are hereby authorized, whenever
existing ambulance service is not reasonably available
to the inhabitants of the coumty or any portion thereof,
to procure an ambulance and pay for the same out of any
funds available and to establish an ambulance service
to serve the areas, which do not have an existing am-
bulance service reasonably available, both within and
outside the cities and villages in their respective
counties, and to levy a special tax not to exceed one (1)
mill to support the same.'

"31-3906. Ambulance service~-Adjacent counties
and/or private individuals and corporations may have
cooperative agreement.~--The board of county commissioners
of any county wherein such ambulance service has been
established is authorized in its discretion and under
such terms and conditions as it deems appropriate to
enter into a cooperative agreement with adjacent counties
and for private individuals and corporations to provide
ambulance service for such county or counties or a portion
thereof, All cost of said service shall be apportioned
equitably among the participating counties as determined
by their respective boards of county commissioners.'
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You will find such phrases as '"to serve the areas
which do not have an existing ambulance service', "any portion
thereof'" and "a portion thereof' in these two sections. The
tenor of these sections seems to be that whether or not there
is an existing ambulance service in a county one can still be
established in a portion of a county, a county or more than
one county. These phrases and the idea behind this section
only make sense if there can be more than one ambulance service
in a county. BRefore these sections were amended in 1965, the
law provided for establishment of''an ambulance service' for
each county. The amendments were then made and provided for
ambulance services to the areas not served; or allowed agreements
to provide ambulance services for any county, counties or
portion thereof., These changes would seem to clearly provide
for more than one ambulance service in a county if the county
commissioners so decide. :

Sincerely yours,
FOR THE ATTORNEY GENERAL

Tagrren s

RREN FELTON
Deputy Attorney General

WF:sg
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL
BOISE 83720

September 20, 1973

Mary Smith )
City Attorney
30 South 2nd West

Rexburg,

Idaho 83440

Dear Ms. Smith,

You have asked about qualification of electors. The

cause of the recent changes in this field is, of course, Dunn
v. Blumstein, 405 U.S. 33, 31 L.Ed.2d 274, 92 S.Ct. 995.

fact,

Sections 50-411, 34~104 and 34-402, Idaho Code, have

all been changed. They have been changed to delete durational
( ) residency requirements and require 'bona fide residence''.
- Residence is, of course, a mixed matter of intent and observable
The work, 37 Words & Phrases gives about 170 pages of
cases defining reside, residence and other forms of this term.
Most of the definitions are similar to the following:

"'Residence' is a favorite term employed by the
American legislator to express the connection between

- person and place, its exact signification being left

to construction to be determined from the context and
the apparent object to be attained by the enactment.
'Residence' when used in statutes is generally construed
to mean 'domicile.' In general, the term 'residence'’
implies the place of domicile, the place where a person
has his home, and where he has gained a residence., The
word 'residence' as used in the constitution has sup-
stantially the meaning of 'habitation' 'domicile' or
place of abode. State ex rel. Kaplan v. Kuhn, 11 Ohio
Dec. 321, 329, 8 Ohio N.P. 197." '

"Although the expressions 'residence', 'place
of abode' and 'domicile' have sometimes been said to be
synonymous, yet etymologically the word 'residence' is
probably the weakest and most general of all. 1In re
Duren, 200 S.W.2d 343, 350, 355 Mo. 1222, 170 A.L.R. 391

1"
.
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"The word 'residence' means the place where one
resides, or sits down or settles himself, and is largely
a matter of intention not involving dominion over the
particular spot or domicile. Nevertheless it ordinarily
implies something of permanence or continuity at least
for an indefinite period, to the exclusion of other
contemporaneous residence. In re Duren, 200 S.W.2d 343,
350, 355 Mo. 1222, 170 A.L.R. 391."

Local persons will, in most cases, know whether one lives in a
given town.

The procedures for challenge and taking an oath are set
out in the code, e.g., Sections 34-304, 34-1104 and 34-1111,
Idaho Code. .

Also included for your consideration is an opinion of
John Croner's dated June 13, 1972, relating to durational residency
requirements.

Sincerely yours,

(0 | ‘; 2;2§§)éﬁﬁf%#%é%7 éf;ﬂ

WARREN FELTON
Deputy Attorney General

WF:sg

Enclosure
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September 24, 1973

Mr. R. D, Frizzell
Pregident
Nampa Police Protective Assn,
Local No. 474
Nampa Clty Hall
Nampa, ILdaho 83651

Deay Mr. Frizzell,

You have “sked ug whether the contract of a city,
made wiih the ClEy 8 present mayor, will be binding on the
next mayor and the city 1f a new mayor and city councill are
elected.

The vule in this situation 1s that citles are beund
by theiyr contracts and must perform a valid contract just
the game as any indiwlidual orx corporation must perform their
contyracts, 10 MeOuillin on Municipal Corporations, 569 §29.119,
and see Grant Construction CO. v, burng, 92 Ldaho ;0 463 p.2a’
1005 and Smich v. State, 93 Ldaho 79%, 4.3 P.2d 937, mhor
the whole doctrine of Llabllity of governmental agencies
for theiyr contracts and tortg are dealt with at length end
it is concluded that a state or cother local governmant must
perform its contractscor answer thevefore in court and iz

lisble for its torts if it acted in a proprietory capaclty.

Sincerely yours,

FOR THE ATTORKREY GENERAL

WARREN FELTON
Deputy Attorney General

WEisg

C

g
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OFFICTAL OPINION #74-40

Septamber 25, 1973

Licutenant Richard Burns
Criminal Identification Division
Idaho State Police '
P, 0. Rox 34

Bolse, Idaho 83707

Dear Mr. Burns:

Sometime aqo you requested an opinion regarding the
providing of background checks to various governmental
agencies. You mentioned that Senate Bill 1572 (1972),
now Idaho Code), 67-2931, does allow background checks for
certain governmental units. Idano Code 67-2931 reads as
follows:

67-2931,. "“Authority to submit f£ingerprints to
state criminal identification division and
federal burcau of investigation.,~-nll unite of
state, city and local governments, as well as any
agency in the state created by the legislature
who require by statute, regulation, or, local or
county ordinance, fingerprinting of applicants

or licensees, arce herehy authorized to subnit
fingerprints to the state criminal identification
division, of the department of law enforcement,
for exanination and further subrmission, if neccs-~
sary, to the fedoral bureau of investigation.
Such ddentification recoxrds reszulting from sub-
jilssion of fingerprints shall be used only for
the official use of the requesting party.”

As can be determined from a reading of the statute, it
contains its own limitations. Before fingerprints can be
submitted and background checks provided, the reqguesting
governmental unit nust be state, city, or local or have been
created by the leglslature and the unit lnust require, by

o]

statute, regulation, or local ordinance fingerprinting of




= &2
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Liecutenant Richard Burns
September 25, 1973
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applicants or licensees. Until these two requirements have
been fulfilled, the criminal identification division cannot
provide background checks.

You mentioned that background information would be
helpful to other govarnmental units or agencies that do not,
hy statute, meet the requirements of Idaho Code, 67-2931,
This, no doubt, is true, but until the Iegislature determines
that fingerprinting is a requirement for applicants or
licensees in that particular governmental area, the Criminal
Identification Division of the Department of Law Inforcement
cannot provide background information to the requesting unit.

-

trust this answers your guestions.
Sincerely,

FFOR THE ATTORNEY GENERAL

‘ WAYNL G. CROOKSTONWN, JR.
Asglistant Attorney General

WGC:cyg
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; STATE OF IDAHO
W. ANTHONY PARK k | ‘BO‘! Sé 83720 —

ATTORNEY GENERAL

September 26, 1973

Tom D. McEldowney
Commissioner
Department of Finance
Building Mail

Re: Section 28-33-601, Idaho Code.
Dear Mr. McEldowney: |

In your letter of September 18, 1973, you request
an official opinion from this office as to whether any loan
made by a lending institution to any person or organization
for any purpose may be made subject to the provisions of the
Uniform Consumer Credit Code by written agreement between
the parties that the terms of the Uniform Consumer Credit Code
will apply to the loan.

Section 28-33-601 of the Idaho Code provides as

follows:

"Loans subject to act by agreement

of parties.--The parties to a loan
other than a consumer loan may agree
in writing signed by the parties

that the loan is subject to the pro-
visions of this act applying to con-
sumer loans. If the parties so agree,
the loan is a consumer loan for the
purposes of this act."

Under the above provision of the U.C.C.C., it would be pos-
sible for parties to enter into a loan agreement which, al-
though ordinarily would not be subject to the terms and pro-
visions of the U.C.C.C., by virtue of the agreement contem-
plated in Section 28-33-601, would necessarily bring the
loan within the purview of the U.C.C.C.

, In your letter, you expressed concern regarding
the situation where the interest rates allowed by the U.C.C.C.




e
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for a given loan would exceed those interest rates under the

.state usury statute found in 28-22-105, et seq., Idaho Code.

Although there is a body of case law stating that parties to

a loan agreement may not contract to avoid the usury provisions
of state statutes, such cases were decided well before the
Uniform Consumer Credit Code was adopted in the State of Idaho.
To assume that parties who enter into an agreement to abide

by the Uniform Consumer -Credit Code respecting its provisions
on consumer loans would in some manner be in violation of

the state usury statute, would be akin to saying that the
Uniform Consumer Credit Code itself is in violation of the
state usury statute which obviously is not the case.

It is therefore the opinion of this office that pur-
suant to Section 28-33-601, Idaho Code, any two parties whether
they be private or corporate, may enter into a loan agreement
which is not otherwise considered a consumer loan under the
U.C.C.C. and by such agreement provide that the terms and
conditions of the loan contemplated shall become subject to
the U.C.C.C. in each and every respect.

Very truly yours,

f. "~ FOR THE ATTORNEY GENERAL

JAMES G. REID
Deputy Attorney General

JGR:cp
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STATE OCF IDAHO

QFFICE OF THE ATTORNEY GENUKAL

W ANTHONY PARK BOISE 83720
ATTORMEY GENLRAL

October 2, 1973

Honorable Cecil Andrus
Governor of Idaho
Statehouse

Boise, Idaho 82720

Dear CGovernor Andrus:

Pursuant to Title 47, Chapter 16 of the Idaho Code,
the State Board of Land Commissioners is instituting a
geothermal resources leasing program. In its Proposed
Rules and Regulations Governing the Issuance of Geothermal
Resources leases, Rule 3 provides:

"The application for a Geothermal Regourcesg lease
™ shall be accompanied by a filing fee established

and modified from time to time by the Department

of Public Lands. Failure to deposit a sufficient

filing fee shall constitute a defect in the lease

not covered by Rule 7 and the application will not

be considered properly filed until the correct

filing fee is paid. A filing fee will be considered

sufficient if it is within ten percent (10%) of the

correct amount."

When we reviewed the rules and regulations with the
Board on September 18, 1973, you raised the question whether
the State Board of Land Commissioners or the Department of
Public Lands enjoyed the discretion to set the application
fee, or if the Board and the Department were bound by the
provisions of Title 58, Chapter 1 of the Idaho Code. Speci-
fically, Section 58-127 provides:

"The said Board shall collect the following
fees:
For filing each application to lease or
purchase, One Dollar ($1.00)."

The predecessor statute to Section 58-127 was first

enacted in 1905, It has heen amended from {time to time,
(”a most recently in 1955, Title 58 provides for the sale orx
) lease of state lands or for a grant of right of way across
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state lands. Prior to 1923, the Idaho statutes did not
specifically distinguish between surface rights and sub-
surface rights in state lands. In 1923, Idaho enacted
legislation separating surface rights and mineral rights.
Title 47, Chapter 7. The Board was empowered to reserve
mineral rights in all land sales and to lease mineral
rights separately from surface rights. Section 47-710
provides: :

"The board shall by rules and regulations pre-
scribe the form of application, the form of

lease, the amount of filing and recording fees,
the annual rental, the amount of royalty, the
basis upon which the royalty shall be computed,
and such other details as it may deem necessary
in the interest of the state, except as other-
wise provided in this chapter." (Emphasis added.)

Section 47-710 is not carried forward verbatim in Title
47, Chapter 8, enacted in 1937, regavding leasing of oil and
gas, nor in Title 47, Chapter 16, enacted in 1972, regarding
leasing of geothermal resources. On the other hand, there
is nothing in Chapters 8 and 16 expressly inconsistent with
Section 47-710,

Section 47-802 provides:

"State board of land commissioners is hereby
authorized and empowered to make and establish
rules and regulations governing the issuance

of o0il and gas leases under the provisions of
this act and covering the conduct of development
and mining operations to be carried on there-
under."

Section 47-1603 provides:

"The state board of land commissioners is here-
by authorized and empowered to adopt such rules
and regulations governing the issuance of geo-
thermal resource leases and governing the con-
duct of any operations thereunder."

In light of the differential treatment of surface and
subsurface rights in state lands within the Idaho Cede,
and in light of the specific language of discretionary fee-
setting in Title 47, Chapter 7, and the brcad language in
Title 47, Chapters 8 and 16, there is implicit in the author-
ity of the Board to adopt rules and regulations governing
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the issuance of oil and gas and geothermal resources leases
the authority of the Board to adopt housekeeping rules such
as the form of the lease application, numbexr of copies, and
application and recording fees. In the Board's discretion,
it may delegate fee-setting to the Departwment of Public
Lands. I.C. 58-119. The Board and the Department continue
to be bound by the fees in Title 58, Chapter 1 for the sale
or leasing of surface rights in state lands and the granting
of rights of way.

Accordingly, I am of the opinion that Rule 3 of the Pro-
posed Rules and Regulations Governing the Issuance of Geo-
thermal Resources Leases 1s consistent with the Idaho Code.

Sincerely,

FOR THE ATTORNEY GENERAL
— Al o i)
yz - ) /‘:' /.v

; P
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: © MATTHEWJ. MULLANEY, JR. .+ ©
Deputy Attorney General ~

MJIM:cyg
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Ootober 4, 1973

¥Mr. Glen A. Coughlan
- Coughlan, Imhoff, Christensen & Lynch::
Attorneys at Law
608 Hays Street
Boisa, Idaho 83702

Ra: Yast Mountain Sewer and VWater Diatrict

Dear Mr. Coughlaa;

This will supplement our earlier opinion of June 29,
1973, In that opinion we stated:

"The statutes are clear on thelyr face. Y would
conclude that no person may participate in a
water and saewer dlstrict election unless he
affirmed or attested that he is a gqualified
elector of the state of Idaho, that he has been
a bona fide regident of the district for more
than- thirty days prior to the date of the elec-
tion; and that he is a taxpayer within the dis-
trict.”

- The requirement within the statute that an elector on
the issue of whether or not to form the water and sawer Jdis-
trict bhe a tavpayer within the district was struck down in
Clenens v. Pinehurst Water District, 81 Idaho 213, because
i€ conflicted with the Idalio Congtitution, Article 1, Sec-
tion 20. i

Whether the requirement that an elector in an indebted-
ness election in a water and sewer district be a taxpaver ls
valid and continues in effect, is uncertain. The Idaho Con-
stitution, Article 1, Section 20, specifically authorizes
a property qualification in "elections creating indebtedness,”
¥Yat, in Muench v. Paine, 94 Idaho 12, the Idaho Supreme Court
said: : ‘
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"General obligation bonding election statutes
of thiem state which limit the franchise to real
property owners must be considered ag invalid
undar the pronouncement of the United &States
Sfuprame Court in Phoenix v. Kolodziejski.®

94 Y¥daho at 14,

This broad dicta may be qualified by Salyer Land Company
v. Tulare Lake Basin Yater Storage District, u.s. 4 83
Supreme Court 1224 (1973). Other relevant cases are: Kramer
" v. Union Free School District, 395 U.5., 621 (1969%9), ngrxano
v. City of Houma, 395 U.S. 701 (1969), and City of phoenix v.

Xolodziejski, 399 U.5. 204,

To assure sound financing of the water and sewer district,
we suggast that you be cuided by bond counsel in this matter
or by a lender if you intend to borrow from an institution.

- Very truly yours,

W. ANTHONY PARK
Mttorney General

WAP :cg
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Mr. Carl W. Warner & ﬁ/ :) .
Department of Education N, 47 /
- Len B. Jordan Office Building . ™ §ﬁ:\\\://
Boise, Idaho 83720 T
Dear Mr. Warner:

In your letter of October 3, 1973, you requested a written
opinion of the following question:

When school buses, owned by a school
‘*district, are used to transport students
to and from- school connected activities,
and such students are charged on a per
student basis for the service, is such
transportation exempt from regulation

by this Commission:

The Motor Carrier Act provides in part '"nothing in this
Act shall be construed to include (1) motor vehicles employed
solely in transporting school children and teachers to or from
school or to and from approved school activities, when the
motor vehicles are wholly owned and operated by such school."
Section 61-801(k)(1), Idaho Code. The language of the
statute is clear and unambiguous. Use of school buses for
transportation is exempt from regulation by this Commission
sO0 long as the following elements are present:

(1) The school buses are owned by the school district;
(2) The activity is school related and approved by

"~ .+~ proper school authorities; and.

(3) Passengers are either students or teachers.

Such activities would clearly include athletic events.
However, please note that parents or other persons not qualifying
as "school children" or "teachers'" could not be included.

Also, in light of the specific exemption contained in
Section 61-801, Idaho Code, a charge on a per student basis
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for such transportation would be immaterial.

One further caution: Insurance policies for such buses
should be carefully examined to make certain there is adequate
insurance coverage while buses are being used for transportation
to and from such activities. '

Sincerely yours,

IDAHO PUBLIC UTILITIES COMMISSION

GARY I.. MONTGOMERY
Assistant Attorney General
Assigned to the Idaho
Public Utilities Commission
GLM : mw
cc: D« F. Engleking

Y L~ VW. Anthony Park
gﬂx Jim Hargus




OFFICIAL OPINION #74-45

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

October 9, 1973

- Honorable A. L. White
Senator, District 7
P.0. Box 2100
Orofino, Idaho 83544

Dear Senator White:
You have asked the following question:

"whether a cable television system need acquire
any franchise, permit, or other evidence of
authority from the county commissioners, or any
other body, for the installation and maintenance
of cable television system outside the limits of
an dncorporated city."

So far as this writer can determine, there is absolutely
no law on this subject as far as the State of Idaho is concerned.
While it could be argued that counties can grant such franchises
under Article 12, Section 2, Idaho Constitution, counties in
Idaho do not grant franchises of any type that 1 have been
able to learn about, except where specifically so provided by

~statute. :

We therefore believe that a cable television system
does not need a franchise permit or evidence of authority from
a county in installing a cable television system in a county,
and outside of cities. Nor do we believe that a city would
have the ability to regulate such matters outside of the city
under Section 50-329, Idaho Code.

Sincerely yours,

FOR THE ATTORNEY GENERAL

ZO,WM/( /%Z/}/(/:«/

WARREN FELTON
Deputy Attorney General

WF:sg
cc: Mr, Mike McNichols, 227 College Ave., Orofino, Idaho, 83544
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

W. ANTHONY PARK BOISE 83720
ATTORNEY GENERAL

October 9, 1973

- Mr. Glen W. Nichols
Director :
State Planning and Community Affairs
Building Mail

Re: Whether or not a city or county may legally
~adopt an interim or emergency zoning ordinance
prior to the completion and adoption of a
comprehensive plan?

Dear Mr. Nichols:

You have asked the office of the Attorney General for
(“; an opinion on whether or not a city or county may legally
' adopt an interim or emergency zoning ordinance prior to the
completion and adoption of a comprehensive plan. To answer
that guestion, this letter is divided into four parts.

First will be a discussion of the relevant Idaho statutes
related to zoning. The discussion will focus on what is often
referred to as the "zoning enabling act". This legislation
is substantially identical to enabling legislation found
in many other states.

There will follow a discussion of whether or not an
interim zoning ordinance can be made operative without following
certain requirements of the enabling legislation.

The alternative to interim zoning will then be briefly
discussed. Generally, this involves the use of the building
permit procedure as an interim land use planning tool.

Finally, there will be a discussion of the safe course
to follow in Jdaho. Included will be my recommendations as to
how a local government should proceed in adopting stop-gap
zoning pending the adoption of the ultimate comprehensive
plan or ordinance.

-
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I.

DISCUSSITON OI' IDAHO ZONING ENABLING LEGISLATION

1. The substantive problems.

Section 50-1203, Idaho Code states in pertinent part as follows:

"(Zoning) Regulations shall bhe made in
accordance with a comprehensive plan,..."

This has been the briar patch in which a great many local
governments in other states have become entangled in their
attempt to pass an interim zoning ordirnance. The local
government, through its zoning commission, recognizes the
need for zoning in an area, and proceeds to formulate a
comprehensive plan., It is soon discovered that this is not
an easy task, and cannot be completed in a short time.

Also, it is. necessary to involve the public in the planning

process. Generally, this is a statutory requirement. The
public becomes aware of impending zoning and there is a "race
for diligence" on the part of many developers in the area,
seeking to acquire vested rights prior to the adoption of the
ultimate ordinance. 1In order to protect against this, local
governments pass an emergency or interim zoning ordinance.
The interim ordinance is not in accordance with a comprehensive
plan, since the comprehensive plan is still in the formulative
stages. The result is self-evident. The interim or emexrgency
ordinance is struck down by the courts.

Does the term "comprehensive plan" need to be defined in
terms of "ultimate plan"? In Idaho this is an open question,
since the Idaho Supreme Court has never defined "comprehensive
plan".

"Local legislative bodies are clothed

with a very liberal discretion as to

what detail would be necessary to consti-
- tute an adequate comprehensive plan for

a city or town."

Vol. 1, Yokley, Zoning Law and Practice, pg. 41 (pocket
parts), (3rd. ed.); citing Lebanon vs. Woods, 215 A2d 112
(Connecticut, 1965).

- As a starting point, the above statement is well and
good; however, the guestion of what is a comprehensive plan
is not answered by that statement. Yokley, in the above referred-
to chapter and section, indicates that a comprehensive plan
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is a general plan formulated to control and direct the use
and development of property in an area, dividing that area
into districts according to the present and potential use

of the property. These district lines need not be drawn with
accuracy. Also, he recognizes that in several jurisdictions,
the comprehensive plan may be found within the framework of
the ordinance itself, when read in conjunction with a zoning
map. It would appear that the comprehensive plan is anything
which shows that consideration has been given by the local

~government to an orderly, rational development of the area,

and which provides direction towards that orderly and rational
development. In other words, it is a statement of policy
to be followed in developing the area in question.

The total area in question must be included in the plan;
this, in order to avoid substantive discrimination often present
in piece=-meal or spot zoning. In other words, the statutory
requirement of a comprehensive plan is an implementation of
the constitutional requirement of substantive due process,
that private property shall not be taken for a public use without
just compensation. A comprehensive plan or overall zoning
scheme is insurance against arbitrary and capricious zoning
on a case by case basis which otherwise might be "taking"
of property without due process.

A suggestion begins to emerge: Could not a local government
put together a "comprehensive plan" in a relatively short
period of time which would satisfy the requirement of Idaho
Code, Section 50-1203?

Most Idaho counties, feeling the pressure from developers,
are relatively unpopulated rural counties. They do not have
large financial resources. A rational reading of Idaho Code,
Section 50-1203 would distinguish between these counties with
their limited financial and human resources, and the more
wealthy and populated counties, in determining what constitutes
a comprehensive plan. In other words, a comprehensive plan
for Camas County (population 768) would be much different
in substance than a comprehensive plan for Ada County.

I am of the opinion that a bona fide attempt on the part of an
Idaho county to devise a "comprehensive plan" within its financial
and human resource capabilities would comport with Ifdaho law.

Specifically, a document in which is included cobservations
of existing development trends, observations as to future
trends, physical limitations on the land itself, and other
apparent and casily determined factors related to development
would be sufficient, when combined with a map showing the
approximate arcas in which development should be encouraged,
and those areas in which development should be discouraged.

The document and the map could be the result of the combined
efforts of the Planning and Zoning Commission and the residents
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of the area having particular knowledge of the area. Also
included could be a statement regarding the type of development
desired, and the locations thereof. Given sufficient energy
and motivation, this plan could be devised in a relatively
short period of time.

A comprehenaive plan would then be in existence; a zoning
ordinance adopted in accordance with such plan would be suff1c1ent
under Idaho Code, Section 50-1203.

Care should be taken, however, tdé avoid a possible tendency
to regard the hastily enacted comprehensive plan as the final
plan for the area in question. It should be stressed that
this plan is merely a first step in what should ideally